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SUBJECT INDEX . 


Advocates Act (25 of 1961), -S. 49 (1) (ab) — 
Rule 7 framed thereunder — Restriction on 
practice by ex-judicial officers — Rule liable 
to be struck down (Feb) 38 
Arbitration Act (10 of 1940), S. 14 (2) — 
Filing award in Court isa miuisterial act — 
Award made by more than one arbitrator — 
Can be filed or caused to be filed by one of 
them — Word “arbitrators” includes singular 
also. AIR 1970 Raj 22, Dissented from 
(Aug) 237 A 
——S. 17 — Award relating to immoveable 
property — Necessity of registration — Ad- 
missibility — Principles to be followed 
(Aug) 237 B 
Bombay City Civil Court Act (40 of 1948), 
S. 3 — See Presidency Small Cause Courts 
Act (1882), S. 41 (Apr) 123 A 
Bombay City (nami and Special Tenures) 
Abolition Rules (1972), R. 12 — Application 
for compensation — Section 5 of Limitation 
Act applies (Oct) 302 
Bombay Court-fees Act (36 of 1959) 
See under Court-fees and Suits Valuations. 


Bombay General Clauses Act (1 of 1904), 
S. 3 (35) — See Municipalities — Bombay 
Municipal Corporation Act (1888), S. 301 
(Mar) 93 D 
——S, 4 — See Municipalities — Bombay 
Municipal Corporation Act (3 of 1888), Sec- 
tion 301 (Mar) 93 D 
Bombay High Court (Original Side) Rules 

(1957) 

See under High Court Rules and Orders. 
Bombay Land Requisition Act (33 of 1948), 
S. 4 (1) — See Ibid, S. 5 (1), Proviso 

(Sep) 261 D 
——Ss. 5 (1), 5 (2), 6 (1), 6 (2) and 6 (4) — 
Power of requisition — Authority is required 
to hold enquiry (Sep) 261 A 
Ss. 5 (1) Proviso, 4 (1) and 6 — Bombay 
Land Requisition (Exemption) Rules (1948), 
Rule 4 and Sch. Col. No. 1, Item No. 1 and 
Sch. Col. No, 3 — Maharashtra Ownership 
Flats (Regulation of the Promotion of Con- 
struction, Sale, Management and Transfer) 
Act (45 of 1963), Ss. 2 (a) and 10 —-Maharash- 
tra Co-operative Societies Rules (1961), R. 10 
(5) — Maharashtra Co-operative Societies Act, 
1960 (24 of 1961), S. 2(19) — Scope of Pro- 
viso to Section 5 (1) and Rule 4 — Expres- 
sion “as the case may be” — Connotation of 
— Actual occupant’s subsequent non-resi- 
dence is relevant — Builder as member of 
society in respect of unsold flats — Effect 
— Flat in newly constructed building govern- 
ed by Ownership Flats Act — Exemption 
from requisition engrafted in proviso to Sece 
tion 5 (1) — Exemption does not, cease to 





- Bombay Land Requisition Act (contd.) 


operate till process of construction including 
sale of flat to purchaser for his residence ig 
complete (Sep) 261 D 
——S. 5 (2) — Declaration under, is conclu 
sive — But is not immune from interference 
under Article 226 of Constitution 

(Sep) 261 C 
——S. 5 (2) and (1), Proviso — Enquiry 
under Section 5 (2) — Person likely to be 
affected by requisition order not even con- 
tacted or heard — Enquiry is not complete 


or effective (Sep) 261 B 
——S. 6 — See Ibid, S. 5 (1), Proviso 
(Sep) 261 D. 
—S. 6 (1) (2) & (4) — See Ibid, S. 5 (1) 
(Sep) 261 A 


——S. 9 — Allottee not in occupation of re 
quisitioned premises — Surviving member of 
joint family of allottee holding ownership 
flat in Bombay — Held, even assuming that 
original allotment order was in favour of 
allottee’s family, same cannot be continued 
after acquisition of ownership flat by survive , 
ing member (Feb) 34 


Bombay Land Requisition (Exemption) Rules 
(1948), R. 4 — See Bombay Land Requisition 
Act (1948), S. 5(1), Proviso (Sep) 261 D 
——Sch. Col. No. 1, Item No, 1 — See Bome 
bay Land Requisition Act (1948), S. 5 (1), > 
Proviso (Sep) 261 D 
——Sch. Col. No. 3 — See Bombay Land. 
Requisition Act (1948), S. 5 (1), Proviso 
(Sep) 261 D 
Bombay Land Revenue Code (5 of 1879), 
S. 37 — Scope — Private property in canton. 
ment area long before coming into force of 
Code — Section 37 is not attracted 
(Jan) 9 G 
——S. 52 — See Bombay Land Revenuo 
Rules (1921), R. 81 (3) (May) 140 C 
Bombay Land Revenue Rules (1921), R. 31 
(3) — ‘Exceptionally favourable’ — Meaning 
(May) 140 A 
——R. 81 (3) — Enhancement of assessment 
— Collector must indicate basis on which he 
arrived at increased figure (May) 140 B 
——R. 81 (3) — Finding of Collector as te 
‘exceptionally favourable position’ of land — 
Whether justiciable (May) 146 C 


Bombay Mamlatdar’s Courts Act (2 of 1906), 
S. 5 (3) — See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands (Vidarbha 
Region) Act (1958), S. 100 (Sep) 247 
Bombay Municipal Corporation Act (3 of 
1888) 
See under Municipalities. 
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Bombay Public Trusts Act (29 of 1950), S. 36 
(1) — See also Civil P. C. (1908), S. 9 

(Feb) 48 D 
——S. 36 (1) — Public trust — Salė of im- 
movable property — Ex post facto sanction 
from Charity Commissioner not valid 

(Feb) 48 A 
~S. 36 (1) — Decision granting or re 
fusing sanction under Section 36 — There is 
no provision in the Act under which an ap- 
peal against the decision could be preferred 
by an aggrieved person (Feb) 48 E 
——ʻS. 80 — See Civil P. C. (1908), S. 9 

(Feb) 48 D 
Bombay Regulations (III of 1826), S. 21 — 
See Cantonments Act (1924), S. 3  (an)9E 
Bombay Regulations (1875), S. 18 — See Can- 
tonments Act (1924), S. 3 (Jan) 9 E 


Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) 
Seé under Houses and Rents. 

Bombay Tenancy and Agricultural Lands Act 
(67 of 1948) 
See under Tenancy Laws. 

Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958) 
See under Tenancy Laws. 


Bombay Village Panchayats Act (3 of 1959) 
See under Panchayats. 
Cantonments Act (2 of 1924), S. 3 — See 
also Evidence Act (1872), S. 35 (Jan) 9 F 
~——-§. 3 — Land in Poona Cantonment area 
-— Case of Government that land was re 
sumable — Evidence relating to terms on 
which land is resumable must come forth 
(jan) 9 B 
‘Central Provinces and Berar Letting of 
Houses and Rent Control Order (1949) 
See under Houses and Rents. 
Civil Procedure Code (5 of 1908), Pre. — See 
Presidency Small Cause Courts Act (1882), 
5. 48 (Feb) 55 A 
-——S. 2 (2) and (9); O. 41, R. 11 (1) and 
O. 47, R. 1 — Bombay Court-fees Act (36 of 
1959), Sch. 1, Arts. 8 and 9 — Dismissal of 
appeal in limine —- Application for review — 
Order of dismissal being a “decree” Art. 8 
or 9 of Court-fees Act would apply to such 
application — “Decree” and “judgment”, 
connotation of (Aug) 231 
„—-S. 2 (17) (h) — See Evidence Act (1872), 
S. 74 (Dec) 380 D 
——S. 9 — See also Tenancy Laws — Bom- 
bay Tenancy & Agricultural Lands (Vidarbha 
Region) Act (1958), S. 125 (1) (Jun) 188C 
'——S, 9 — Bombay Public Trusts Act (29 of 
1950), Ss. 36 (1), 80 — Sanction granted by 
Charity Commissioner — Civil Courts’ juris- 


Civil P. C. (contd.) 


` diction to hold that sanction is ultra vires 


its power is not barred (Feb) 48 D 
—S. 10 — See also Ibid, S. 115 

(Jun) 188 A 
—S. 10 — Word “trial? — Meaning of — 
It means final hearing of matter consisting of 
examination of witnesses, filing documents 
and addressing argument (Jun) 188 B 
——S. 11 — Suit for ejectment — First suit 
in Small Cause Court on ground that defen- 
dant was tenant withdrawn — Subsequent 
suit in Civil Court on ground that defendant 
being unregistered association never acquired 
character of tenant but was mere licencee 
and that licence had been terminated — Held, 
subsequent suit was not barred by res judi- 


cata (Dec) 369 B 
—S. 23 — See Hindu Marriage Act (1955), 
S. 2-A (Nov) 337 B 
——S. 23 (3) — See Ibid, S.25 (Nov) 337A 


——S. 25 and Section 23 (3) — Power of 
High Court to transfer cases under S. 23 (3) 
— Not rendered nugatory by S. 25 

‘(Nov) 337 A 
—-Ss. 96, 100, 100-A — Appeals — Pre- 
existing right of appeal — Vested right wher 


gets clogged (Feb) 62 A 
——S, 100 — See Ibid, S. 96 (Feb) 62 A 
—S. 100-A — See 

(1) Ibid, S. 96 (Feb) 62 A 


(2) Letters Patent (Bom), Cl. 15 


(Feb) 62 B 

—Ss. 115 and 10 — Plea as to stay of suit 

raised for first time in’ revision — It being 
question of law, held, could be entertained 

(Jun) 188 A 


—S. 115, O. 6, R. 16 — Revisional power 
under Section 115 — Exercise of — Defence 
struck out for failure to furnish relevant 
particulars — No interference (Dec) 398 


——O. 2, R. 3 — Three pieces of land mort- 
gaged by three different persons in favour of 


same mortgagee — One redemption suit by 
heirs of all the three mortgagors is maintain- 
able (Aug) 213 B 


——O. 3, R. 5 — Direction given by Court 
that notice be issued to defendant — Held, 
it was not order to the contrary as contem- 


plated by Rule 5 and notice could be issued 


to defendant through his Advocate already on 
record (Sep) 250 A 


——O. 6, Rr. 2 and 4 — Story narrated by 
defendant about fraud and undue influence 
totally different from contents in written _ 
statement — Fact itself is sufficient to reject 
contention about fraud and undue influence 

` (Dec) 380 B 
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Civil P. C. (contd.) 
-—O. 6, R. 4 — See 
(1) Ibid, O. 6, R. 2 (Dec) 380 B 
(2) Houses and Rents — C. P. and Berar 
Letting of Houses and Rent Control 
Order (1949), CL 22 (Dec) 396 A 
——O. 6, R. 16 — See Ibid, S. 115 
(Dec) 398 
——O. 7, R. 1) — See Co-operative Socie- 
ties — Maharashtra Co-operative Societies 
Act (1961), S. 91 (Dec) 374 A 
——O. 9, R. 13 — See also i 
(1) Ibid, O. 22, R. 3 (May) 135 
(2) Limitation Act (1963), S. 5 
(Sep) 250 B 
——O. 9, R. 13 — Ex parte decree in Small 
Cause Suit — Revision against summarily 
dismissed by High Court — No merger of 
ex parte decree in order of High Court — 
Application for setting it aside is tenable and 
can be proceeded with. AIR 1967 Bom 
310, Not followed in view of AIR 1955 SC 
633 and AIR 1970 SC 1 Gul) 194 


——O. 9, R. 13 — Defendant kept in dark 


as to date of hearing through device adopt- 


ed by plaintiff — Ex parte decree passed ~ 
Application for setting it aside —- Condona- 
tion of delay (Sep) 250 C 


——O, 13, R. 2 — Exclusion of documen- 
tary evidence — Evidence not to be exclud- 
ed when it is helpful in deciding controversy 
(Dec) 387 
——O. 20, R. 12 — Lease of tenement pro- 
hibited by Rent Control Order — Suit by 
landlord for restoration of possession and 
mesne profits — Grant of mesne profits at 
the rates of rent prevailing at the date of 
institution of suit is quite legal (Jan) 25 D 
——O. 21, R. 100 — See Presidency Small 
Cause Courts Act (1882), S. 48 (Feb) 55 A 
——O. 22, R. 3 and O. 9, R. 13 — Applica- 
tion under O. 9, R. 13 — Death of appli- 
cant — Application by legal representatives 
for substitution of their names in place of 
deceased — No order passed thereon — 
Order dismissing application under O. 9, 
R. 13 — Legality (May) 135 
——O, 23, R. 3 — See Guardians and Wards 
Act (1890), S. 7 (Aug) 235 
—O. 34, R. 1 — Official receiver in insol- 
vency — Mortgage suit for realisation of 
mortgage debt — Held, official assignee 
could not be made party when decree abso- 
lute for sale was passed because of stay 
order (Apr) 115 B 
~——O. 39, R. 1 — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (1958), S. 125 (1) 
{Jun) 188 C 


Civil P. C. (contd.) 

——O. 39, R. 2 — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (1958), $. 125 (1) 


; (Jun) 188 C 
—O. 41, R. 11 (1) — See Ibid, S. 2 (2) 
and (9) (Aug) 231 


——O, 41, R. 22 — Appeal of cross objec- 
tion lies against a decree and not against a 
finding (Oct) 307 C 
—O. 41, R. 22 — Applicability to appeals 
arising under Rent Acts (Oct) 307 D 
——O. 47, R. 1 — See Ibid, S. 2 (2) and 
(9) {Aug) 231 
Civil P. C. (Amendment) Act (104 of 1976), 
S. 38 — See Letters Patent (Bom), Cl. 15 


(Feb) 62 B 
—S. 97 (2) (n) and (3) — See Letters 
Patent (Bom), Cl. 15 (Feb) 62 B 


Coal Mines (Nationalisation) Act (26 of 
1973), S. 3 (1) — Vesting of coal mine in 
the Central Government — Effect — Arti- 
cles taken on hire, in trust or on commission 
do not vest in Central Govt. AIR 1978 Cal 
574, Dissented from (Jun) 168 C 
—S. 3 (1) — Word ‘encumbrance’ — 
Every burden and liability which runs with 
property is not ‘encumbrance’ (Jun) 168 E 
Constitution of India, Art. 12 — See Ibid, 


Art. 226 Qan) 9 D 
——Art. 14 — See 
(1) Advocates Act (1961), S. 49 (1) (ah) 
(Feb) 38 


(2) Maharashtra Tax on Residential Pre- 

mises Act (1974), S. 2 (Nov) 358 A 

(3) Municipalities — Bombay Municipal 
Corporation Act (3 of 1888), S. 296 

(Mar) 93 A 

(4) Municipalities — Bombay Municipal 

Corporation Act (3 of 1888), Ss. 297 


to 301 (Mar) 93 B 
——Art. 19 — See 
(i) Ibid, Art. 226 Jan) 9 D 


(2) Municipalities — Bombay Municipal 
Corporation . Act (1888), S. 217 
(Jun) 162 
—~Art. 19 (1) () — See Ibid, Art. 226 
(Jan) 9 A 
——Art. 19 (1), (£), (g) — See Bombay Land 
Requisition Act (1948), S. 5 (1) 
(Sep) 261 A 
——Art. 31 — See 
(1) Ibid, Art. 226 Gan) 9 D 
(2) Municipalities — Bombay Municipal 
Corporation Act (1888), S. 217 
(Jun) 162 
——Art. 31 (1) and (2) — See Ibid, Art. 226 
Gan) 9 A 


$ 
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Constitution of India (contd.) 

——Art. 32 — See Bombay Land Requisi- 
tion. Act (1948), S. 5 (2) (Sep) 261 C 
——Art, 141 — Conflict between earlier and 
later decision of Supreme Court — Each 
Bench consisting of equal number of Judges 
— Later decision prevails (Nov) 341 A 


——Art. 141 — Law laid down by Supreme 
Court is binding on High Court — But case 
is authority for what it actually decides and 

not for what it implies or assumes 
(Dec) 374 C 

——Art. 226 — See 

(1) Bombay Land Requisition Act (1948), 
S. 5 (1) (Sep) 261 A 
(2) Bombay Land Requisition Act (1948), 
S. 5 (2) (Sep) 261 C 
(3) Bombay Land Requisition Act (1948), 
S. 5 (2) (1), Proviso (Sep) 261 B 
(4) Land Acquisition Act (1894), S. 17 (4) 
(Aug) 221 B, C 
——Arts. 226, 19 (1) (f) and 31 (1) and (2) 
— Unilateral determination of compensation 
not supportable by authority of law — 
Fundamental right of property threatened 
entitling petitioner to approach High Court 
under Art. 226 (Jan) 9 A 


——Arts. 226, 282 and 299 — Land held by 
petitioner under Government grant — Con- 
tractual relationship does not exist — Peti- 
tion challenging notice of resumption 

(Jan) 9 B 
—-Art. 226 — Notice to resume land — 
Challenge to notice on basis that it is not 
supportable by terms of grant or any auth- 
ority of law — Only legal basis of notice 
arises for determination (Jan) 9 C 


——Arts. 226, 19 and 31 and 12 — Execu- 


tive action —— Action must be supported by 
authority of law (Jan) 9 D 
—Art. 226 — Plea not raised in petition 
or affidavit but specifically taken up in aff- 
davit in rejoinder can be allowed to be 
taken (Oct) 280 A 
—-Art. 265 — See Municipalities — Bom- 
bay Municipal Corporation Act (1888), Sec- 


tion 217 (Jun) 162 
—Art. 282 —- See Ibid, Art. 226 

(Jan) 9 B 
——Art. 299 — See Ibid, Art. 226 

Gan) 9 B 


——Art. 366 (10) — Existing Law — Bom- 
bay Municipal Corporation Act, 1888 ex- 
tended to some areas after coming into 
force of the Constitution — Such extension 
could not mean that the Act was made after 
coming into force of the Constitution 

(Mar) 93 E 


Contract Act (9 of 1872), - S.. 23 — See 
Houses and Rents — C. P. & Berar Letting 
of Houses and Rent Control Order (1949), 
CI. 22 (Jan) 25 A 
-———S. 73 — Damages for wrongful deten- 
tion of vehicles taken on hire-purchase basis 
after termination of agreement by defendant 
— Fixation of (Jun) 168 F 
CO-OPERATIVE SOCIETIES 


——Maharashtra Co-operative Societies Act 
(24 of 1961), S. 2 (19) — See Bombay Land 
Requisition Act (1948), S. 5 (1), Proviso 

(Sep) 261 D 
——S. 2 (19) (a) — See Houses and Rents 
— Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), S. 28 

(Jan) 374 B 
-——S. 91 — See also Houses and Rents — 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), S. 28 

(Jan) 374 B 
—S. 91 — Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
S. 28 — Dispute by housing society against 
member and his licensee for possession of 
flat — Whether Rent Court or Authority 
under Co-operative Societies Act has juris- 
diction (Jan) 374 A 
——S. 92-A — See Houses and Rents — 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), S. 28 

(Jan) 374 B 
~~Maharashtra Co-operative Societies Rules 
(1961), R. 10 (5) — See Bombay Land Re- 
quisition Act (1948), S. 5 (1), Proviso 

(Sep) 261 D 
——R. 10 (5) (b) — See Houses and Rents 
— Bombay Rents, Hotel and Lodging House 
Rates Control Act (1947), S. 28 

(Jan) 374 B 


COURT-FEES AND SUITS VALUATIONS 
—Bombay Conrt-fees Act (36 of 1959), 
Sch. 1, Art. 8 — See Civil P. C. (1908), Sec- 
tion 2 (2) and (9) (Aug) 231 
-~——Sch. 1, Art. 9 — See Civil P. C. (1908), 
S. 2 Q2) and (9) (Aug) 231 


DEBT LAWS 


Maharashtra Debt Relief Act (3 of 1976), 
Ss. 2 (e), 22 — Word ‘debt? — Meaning of 

(Nov) 367 
-——Ss, 2 (0), 4 — Person must be a ‘worker’ 
on the appointed day — Date on which he 


incurred the debt is not relevant (May) 130 
——S. 4 — See Ibid, S. 2 (0) (May) 130 
(Nov) 367 


—S. 22 — See Ibid, S. 2 (e) 
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Deed — Construction — See Sale of Goods 
Act (1930), S. 4 i (Jun) 168 B 
—— Construction — Agreement — Con- 
struction of — Tests (Jun) 168 A 


Electricity Act (9 of 1910), S. 21 (2) — 
Demand of security deposit for supply of 
electric energy — Not warranted by ` provi- 
sions of Act ` (May) 154 C 
Essential Commodities Act (10 of 1955) 
S. 6-A, Maharashtra Scheduled Articles (Dis- 
play and Marking of Prices) Order 1966, 
Sch. No.. 1, Entries 32, 33 — Requirement 
that prices of soaps of two manufacturers to 
be displayed — Effect of contravention 
(May) 132 C 
——S. 6-B — Show-cause notice before 
order of confiscation — Notice to one of 
the partners of partnership firm is sufficient 
compliance with law (May) 132 A 


Evidence Act (1 of 1872), Ss. 35 and 114 — 
Entries in Registers of Government property 
‘maintained by cantonment authorities — 
No presumption in law that entries are 
true until contrary is proved (Jan) 9 F 
—S. 74 — Public document — What is 
(Dec) 380 A 
See Cantonments Act 
(1924), S..3 (Jan) 9 E 
——S. 114 — See Ibid, S. 35 (Jan) 9 F 
——S. 115 — Question about validity of 
lease — Proceedings filed by landlord for 
terminating the tenancy — Proceedings with- 
drawn — Filing of fresh proceedings held 
did not constitute waiver or estoppel against 
Jandlord from contending about void nature 
of lease (Jan) 25 B 


—-Ss. 101-104 — 


Exports (Control) Order (1977), Cl. 3 — See 
Imports and Exports Control Act (1947), S.3 
(Oct) 280 F 
——Cl. 15 (b) — See Imports and Exports 
Control Act (1947), S. 3 (Oct) 280 D 
—Sch. 1, Part A, Item 55 — See Imports 
and Exports Control Act (1947), S. 3 
: (Oct) 280 B 


General Clauses Act ao of 1897), S. 6 - — 


Repeal of an enactment — What is 

(Oct) 280 -C 
——S. 13 — See Arbitration Act (1940), Sec- 
tion 14 (2) (Aug) 237 A 


Government Grants Act (15 of 1895), S. 3 — 
See Constitution: = paia Art. 226 ` 
: ` (Jan} 9 B 
Ginis and Wards Act (8 of 1890), S. 7 
= Order for custody of ‘minor children: — 
Order is not in rem — Order can be massed 
in terms ‘of consent of parties (Aug) 235 


‘according to 


‘LR 104, Dissented from 


` HIGH COURT RULES AND ‘ORDERS | 
‘—Bombay High Court (Original Side) Rules 
oo R. Me — See Civil P. C. (1908), O. 13, 

(Dec) 387 


Hindu Adoptions & Maintenance Act (78 of 
1956), S. 12 — See Hindu Succession Act 
(1956), S. 14 (1) (Oct) 315 B 


—S. 13 — See Hindu Succession Act 
(1956), S. 14 (1). - (Oct) 315 B 
——S. 16 — Proof of adoption (Oct)315A 
Hindu Marriage Act (25 of 1955), Ss. 2-A, 21 
— Civil P. C. (1908), .S. 23 — Consolidation 
of petitions other than those stated in Sec- 
tion 21-A of Marriage Act — Not permis- 
sible — Section 23 of Civil Code cannot be 
taken recourse to (Nov) 337 B 
——S. 21 — See Ibid, S. 2-A (Nov) 337 B 
Hindu Succession Act (30 of 1956), S. 14 (1) 
— Adoption by sole surviving widow — 
Effect — For conveying property to adopted 
child widow need not resort to deed of gift. 
AIR 1974 Bom 65, Overruled (Oct) 315 B 


HOUSES AND RENTS 


—Bombay Rents, Hotel znd Lodging House 
Rates Control Act (57 of 1947), S. 5 (3) — 


See Ibid, S. 28 . @Dec) 374 B 
——S: 5 (4A) — See Ibid, S. 28 

(Dec) 374 B 
——S. 5 (11) — See T. P. Act (1882), S. 105 
(Dec) 369 C 

——S. 5 (11) (bb) — See Ibid, S. 28 
: . (Dec) 374 B 
—S. 5 (11) cy — See Ibid, S. 15 ; 
(Mar) 69 

—S. 5 (11) (C-2) — See Ibid, S. 15 
' (Mar) 69 

——S. 6 (1) — See Ibid. S. 13 (1) (a) 
(Sep) 270.€ 


——Ss. 12 (2), 12 (3) (a) and 12 (3) (b) — 
Notice under S. 12 (2) — Dispute about stan- 
dard rent existing when notice was issued — 
Case will not be covered by S. 12 (3) (a) 
(Oct) 307 A 
——S. 12 (3) (b) and Explanation I — Failure 


of tenant to deposit rent as- ordered by Court 


— Effect (Sep) 257 


——S. 12 (3) (b) — Expression ‘as directed 


by the court? — Tenant not making payments 
schedule originally fixed — 
Effect . (Oct) 307 B 
S. 13 (1) (a) — Change of user — Ac- 
quiescence or waiver by landlord cannot save 
‘tenant from decree of eviction. (1968) 9 Gui 
' (Sép) 270 B 
——S. 13 (1) (a) read with ‘S; 6 (1) — Change 





-of the purpose of the user — Broad purposes 


s 
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- Houses and Rents — Bombay Rents, Hote! 


and Lodging House Rates . Control Act 
(contd.). 
mentioned in Section 6 are not final and com- 
plete — Premises let out for diary business 
used as workshop — Held there was change 


of user (Sep} 270 C 
—-S. 13 (1) (a) and (k) — Sub-clauses (a) 
and (k) are not overlapping — Clause (a) 


must be interpreted to deal with change of 
purpose of user and Clause (k) to deal with 
a total non-user of permises (Sep) 270 A 
——S. 14 — See Ibid, S. 28 > (Dec) 374 B 
—Ss, 15, 5 (11), 5 (11) (C-1), 5 (11) (C-2)— 
Expression ‘to assign or transfer in any other 
manner his interest therein’ — Connotation 
of — Words ‘assign’ and ‘transfer’ — Mean- 
ing of : (Mar) 69 
—S. 15 (1) — Assignment — Statutory 
tenant is incompetent to assign his tenancy 
rights. AIR 1979 Bom 89 held not good law 
in view of AIR 1965 SC 414 (Nov) 341 B 
—S. 15-A — See Ibid, S. 28 

(Dec) 374 B 
——§. 28 — See also Co-operative Societies 
— Maharashtra Co-operative Societies Act, 
1960 (24 of 1961), S. 91 Mec) 374 A 


—S. 28 — Jurisdiction has to be decided 
upon averment in plaint (Dec) 369 A 
——Ss. 28, 5:(4-A), 5 (11) (bb), 15-A, 14 and 
5 (3} — Maharashtra Co-operative Societies 
Act, -1960 (24 of 1961), Ss. 91, 91-A and 2 
(19) (a) — Maharashtra Co-operative Socie- 
ties Rules (1961), Rule 10 (5) (b) — Tenants’ 
copartnership society filing dispute under 
Section 91 — Proceedings: are: excluded from 
application of amended Rent Act — Society 
is not landlord af its member or his licensee 
(Dec) 374 B 
—Central Provinces & Berar Letting of 
Houses and Rent Control Order (1949), Ci. 13 
(3) (vi) — Scope of — Transfer during 
pendency of proceeding for permission — 
Effect of (Feb) 42.A 
——Cl. 13 (3) (vii) — Permission on ground 
under Cl. 13 (3) (vii) — Propriety of 
` : -7 (Feb) 42 C 
—Ci. 21 — Subsequent event — Powers 
of Appellate Court to take notice of — 


Scope of (Feb) 42 B 
—Cls, 22, 23 — Suit for eviction — Pro- 
per pleadings - u (Dec) 396 A 


—Cl. 22 (2) — Lease of tenement without 
intimation to Collector under Cl. 22 (2) — 
Lease is forbidden by law and is void 

> (Jan) 25, A 
—a. 22 (2) — Lease in contravention of 
— Suit by landlord for restoration of posses- 
sion is -legal and proper - 


Jan) 25C ,- - 


Houses and Rents — -Cénfral Provinces & 
Berar Letting of Houses and Rent Control 
Order (contd.) 


Cl, 23-— See Ibid, Cl. 22 (Dec) 396 A 


Imports and Exports Control Act (18 of 
1947), S. 3. — Exports (Control) Order (1977), 
Sch. I, Part A, Item 55 (as amended in 1979) 
— Argenti Nitrus or Silver Nitrate B. P. is 
covered by Item 55 and must be regarded as 
silver salt, silver chemical or compound. De- 
cision in Misc. Petn. No. 1114 of 1979 (Bom) 
Reversed (Oct) 280 B 


—S. 3 — Exports (Control) Order (1977), 
Clause 15(b) — Goods allowed to be ex- 
ported without following export licensing 
procedure must be specifically referred to in 
Hand Book of Import Export Procedure 

(Oct) 280 D 
—-S. 3 — Exports (Control) Amendment 
Order (1979) — Import Policy (April 1978- 
March 1979) Chapter 18, Paragraphs 146, 
114 — Contracts entered into and registered 
before Amendment Order — Rights of re- 
gistered exporters. Decision. in Misc, Petn. 
No. 1114 of 1979 (Bom), Reversed 


(Oct) 280 E 
——S. 3 — Exports (Control) Order (1977), 
Clause 3 — Merely because exporter is re- 


gistered exporter and his contract is register- 
ed, he cannot claim that Control Order and 
Export Policy. would not be applicable to his 
exports _ (Oct) 280 F 
Interpretation of Statutes — See Imports and 
Exports Control Act (1947), S. 3 

(Oct) 280 B 
——Language of statute not admitting of 
two meanings — Effect must be given to the 
words used (Feb) 48 B 


-——Retrospective operation — See Letters 
Patent (Bom), Ci. 15 (Feb) 62 B 


Land Acquisition Act (1 of 1894), S. 5-A — 
See Ibid, S. 17(4) . (Aug) 221 A, D 
-——Ss. 9 (2), 25 (2) — Claimant asking for 
only proper and reasonable compensation and 
not. specific amount of compensation — 
Claimant is not entitled to any amount in 
excess of amount awarded by Collector. De- 
cision .in First Appeal No. 185 of 1965, DJ- 
19-9-1973 (Bom), Reversed ' (Feb) 36 
—Ss. -17 (4), 5-A — Urgency clause — In 
invoking urgency clause State should act 
with. care and responsibility - (Aug) 221 A 
S. 17 (4) — Application of urgency 
clause. — Decision of authority is subjective 
—. Interference in writ periton 





. (Ang)..221 B 


weg ~, 
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Land Acquisition Act (contd.) 
——S. 17 (4) — Propriety of application of 
urgency clause challenged — Duty of State 

(Aug) 221-C 
-————Ss. 17 (4), 5-A — Urgency clause — 
_ Need of Jand for housing landless workers 
and for extension of gaothan felt right from 
1971 — Government issuing Section 4 notifi- 
cation in 1974 — Held necessity for invoking 
urgency clause and depriving owners opportu- 
nity of hearing was not made out 

(Aug) 221 D 
——S. 25 (2) — See Ibid, S. 9 (2) (Feb) 36 


Letters Patent (Bom.), Cl. 15 — Civil P. C. 
(1908), S. 100-A — Civil P. C. (Amendment) 
Act (1976), Ss. 38, 97 (2) (n) and 97 (3) — 
Scope of — Amending provisions. AIR 1977 
Cal 285 and AIR 1978 Cal 249, Dissented 
from (Feb) 62 B 


Limitation Act (36 of 1963), S. 5 — See also 
Civil P. C. (1908), O. 9, R. 13 

(Sep) 250 C 
—-—-§. 5 — Section applies to application for 
setting aside ex parte decree (Sep) 250 B 


~S. 27, Art. 65 — Suit for ejectment — 
Defendants pleading possession through A, 
who was found to be trespasser — Held, de~- 
fendant’s claim came to knowledge of plain- 
tiff only during suit and that being for less 
than 12 years, claim could not succeed 
(Dec) 369 D 
nS, 29 (2) & (5) — See Tenancy Laws — 
Bombay City (nami and Special Tenures) 
Abolition Rules (1972), R. 12 (Oct) 302 


——S, 30 (b) — Limitation for execution of 
a decree — Limitation provided by Art. 186 
of 1963 Act being shorter than that provided 
in Article 183 of 1908 Act provisions of Sec- 
tion 30 (b) apply (Jan) 1 (FB) 


~———~Arts. 64 and 65 — Adverse possession 
against mortgagee, if adverse to mortgagor 
(Aug) 213 A 
——Art. 113 — See Specific Relief Act 
(1963), S. 31 (May) 154 A 


Maharashtra Agricultaral Produce Marketing 
(Regulation) Act, 1963 (20 of 1964), Ss. 13 
and 14 (4) — Constitution of Market Com- 
mittee — Names of 12 members already 
elected notified in Gazette — Market Com- 
mittee must be deemed to be duly constituted 
even though election of three members from 
traders’ constituency had been stayed by 
Court (Dec) 392 A 
-——S. 14(4) — See Ibid, S. 13 

(ec) 392 A 
——§, 31 and Maharashtra Agricultural Pro- 
duce Marketing (Regulation) Rules (1967), 
Rr. 28 and 6 — Collection of fees — Market 


Maharashtra Agricultural Produce Marketing 
(Regulation) Act (contd.) 
Committee has power to require Commission 
Agent to recover fees payable to it 
- (Dec) 392 B 
Maharashtra Agricultural Produce Markets 
ing (Regulation) Rules (1967), R. 6 — See 
Maharashtra Agricultural Produce Marketing 
(Regulation) Act 1963 (1964), S. 31 
(Dec) 392 B 
——R. 28 — See Maharashtra Agricultural 
Produce Marketing (Regulation) Act, 1963 
(1964), S. 31 (ec) 392 B 


Maharashtra Co-operative Societies Act 

(24 of 1961) 

See under Co-operative Societies, 
Maharashtra Co-operative Societies Rules 

(1961) 

See under Co-operative Societies, 
Maharashtra Debt Relief Act (3 of 1976) 

See under Debt Laws. 
Maharashtra Ownership Flats (Regulation of 
the Promotion of Construction, Sale, Manage- 
ment and Transfer) Act (45 of 1963), S. 2 (a) 
— See Bombay Land Requisition Act (1948), 
S. 5(1), Proviso (Sep) 261 D 
——S. 10 — See Bombay Land Requisition 
Act (1948), S. 5{1), Proviso (Sep) 261 D 


Maharashtra Regional and Town Planning 
Act (37 of 1966), Pre. — See Maharashtra 
Slum Areas (Improvement, Clearance and 
Redevelopment) Act (1971), Pre. 

(Nov) 348 B 
——S. 31 — See Maharashtra Slum Areas 
(Improvement, Clearance and Redevelopment) 
Act (1971), S. 4 (1) (Nov) 348 A 


Maharashtra Scheduled Articles (Display and 
Marking of Prices} Order, 1966, Cl. 4 (c) and 
5 — Articles intended for retail sale stocked 
atshop as well as at residential premises of 
the Dealer — Articles both at the shop and 
residence are liable to be seized 

(May) 132 D 
——Cl. 5 — See Ibid, CL 4 (c) (May) 132D 
—Sch. No. 1, Entry 32 — See Essential 
Commodities Act (1955), S. 6-A 

(May) 132 C 
— Sch. No. 1, Entry No. 32 — “Washing 
soap” — Detergents are washing soap within 
meaning of Entry No. 32 (May) 132 B 
——Sch. No, 1, Entry 33 — See Essential 
Commodities Act (1955), S. 6-A 


(May) 132 C 
Maharashtra Slum Areas (Improvement, 
Clearance and Redevelopment) Act (28 of 


1971), Preamble — Maharashtra Regionay 
and Town Planning Act (1966), Preamble — 
Maharashtra Slum Improvement Board Act 





+" 
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Maharashtra Slum Areas (Improvement, 
Clearance and Redevelopment) Act (contd.) 
(1973), Preamble — Objects of the Acts 
(Nov) 348 B 
—S. 4 (1) — Maharashtra Regional and 
Town Planning Act (37 of 1966), S. 31 — 
Reservation of property for purposes of play- 
ground under 1966 Act — Subsequent de- 
claration of property in question as slum 
area — Whether capable of being enforced 
(Nov) 348 A 
Maharashtra Stam Improvement Board Act 
(23 of 1973), Pre. — See Maharashtra Slum 
Areas (Improvement, Clearance and Re- 
development) Act (1971), Pre. 
(Nov) 348 B 


Maharaehtra Tax on Residential Premises Act 
(19 of 1974), S. 2 — Selection of flats with 
fioor area of more than 125 sq. meters for 
imposition of tax — Violates Art, 14 of the 
Constitution (Nov) 358 A 


—S. 2 — Whether ultra vires Entry 49 in 
List II of the 7th Sch. to the Constitution in 
that part of building is separately taxed by 
treating it as falling under Entry 49 

(Nov) 358 B 
——S. 2 — Whether Act violates Art. 19 of 
the Constitution of India (Noy) 358 C 


MUNICIPALITIES 


—Bombay Municipal Corporation Act (3 of 
1888), S. 217 (as amended in 1975) — Not 
violative of Arts. 19 (1) (£), 31 or 265 of 
Constitution (Jun) 162 


—S. 296 and Ss. 297 to 301 — Constitu- 
tional validity — Scope and object of power 
of acquisition under two sets of sections is 
different — Section 296 confers general power 
while Sections 298 and 299 confer power in 
particular cases — Classification of land as 
falling within regular line of building which 
is subject to disability and land outside re- 
gular line which is not subject to any dis- 
ability — Classification is not arbitrary and 
violative of Article 14 of the Constitution. 
AIR 1979 Bom 311, Reversed (Mar) 93 A 


——Ss. 297 to 301 — See also Ibid, S. 296 

(Mar) 93 A 
—Ss. 297 to 301 — Acquisition of land 
under — Owner gets either the same or in 
some cases even more compensation than 
that under Land Acquisition Act — Hence 
sections are not ultra vires Article 14 of the 
Constitution (Mar) 93 B 
——Ss, 298 to 301 — Prescribing a fresh 
regular line of the street — Absence of pro- 
vision for personal service of notice or per- 
sonal hearing — No procedural discrimina- 


Municipalities — Bombay Mnunicipal Cor- 
poration Act (contd.) 
tion can be spelled out in view of nature of 


objections that can be raised (Mar) 93 C 
—S. 301 — See also 
(1) Ibid, S. 297 (Mar) 93 B 
(2) Ibid, S. 298 (Mar) 93 C 


—Ss. 301 and 504 — Determination of 
compensation by Municipal Commissioner 
under Section 301 — Section gives no right 
of hearing — But person aggrieved can file 
application under Section 504 — Word ‘per- 
son’ in Section 504 includes Municipal Com- 
missioner (Mar) 93 D 
—S. 504 — See Ibid, S. 301 (Mar) 93 D 
—S. 527 — Suit challenging right of licen- 
see Corporation to demand security deposit 
from consumer — Notice to Corporation is 
Mot necessary, suit being under Electricity 
Act, 1910 (May) 154 B 


Natural justice — See 
(1) Bombay Land Requisition Act (1948); 
S. 5(1) (Sep} 261 A 
(2) Bombay Land Requisition Act (1948), 
S. 5 (2) (1) (Proviso) (Sep) 261 B 


PANCHAYATS 


—Bombay Village Panchayats Act (3 of 
1959), S. 10 — Constitution of panchayat — 
What must be (Nov) 354 A 
— S. 151 — Administrator can be appoint- 
ed only if direct elections under S, 10 (1) 
and/or nominations under S. 10 (3) both 


fail (Nov) 354 B 
Precedents 
See Constitution of India, Art. 141 
(Nov) 344 A 


——Decision of Supreme Court — See Con- 
stitution of India, Art. 141 (Dec) 374 C 
—Decision rendered in ignorance of Sta- 
tute or Rule having force of statute — Deci- 
sion is said delivered per incuriam and is 
not binding precedent (Feb) 55 B 
—Rule of uniformity of construction — 
Policy laid down in AIR 1954 Bom 135 and 
(1966) 68 Bom LR 345 and (1975) 101 ITR 
292 (Bom) and in Spl. Civil Appin. No. 2139 
of 1974, D/- 23-3-1976 (Bom) is applicable 
to income-tax decisions and not to other 
Central . statutes (Jun) 168 D 


Presidency Small Cause Courts Act (15 of 
1882), S. 19 (i) (s) — See Ibid, S. 41 (i) (s) 
(Apr) 123 C 
—S. 41 — See also Ibid, S. 48 
(Feb) 55 A 
—S, 41 — Bombay City Civil Courts Act 
(1948), S. 3 — Jurisdiction — High Court 
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Presidency Small Cause Courts Act (contd) 
does not have original jurisdiction to try 
suits mentioned in the sections in view of 
Cl. 12 of Bombay High Court Letters Patents 
Amendment Act, 1948 (Apr) 123 A 


—S. 41 — Words “licensors and licensees” 
and “landlords and tenants” also cover case 
of persons who once held such relationship 
but such relationship has now come to an 


end (Apr) 123 B 
——Ss. 41, 19 (i) (s) — Suit by licensor 
against licensee — Relief claimed was de- 


claration that defendant was trespasser and 
had no right; title or interest to remain in the 
flat — Held suit in substance was not for a 
declaratory decree but for recovery of pos- 





session (Apr) 123 C 
S. 41 — Scope — Section ‘contemplates 

suit relating to recovery of possession’ 
{Apr), 123 D 


—Ss. 48 and 41 — Presidency Small Cause 
Courts Rules (framed by Bombay High 
Court), Rule 1 (2) — Civil P. C. (1908), Pre. 
and O. 21, R. 100 — Proceedings instituted 
under Chapter VII of Presidency Small 
Cause Courts Act — Provisions of Civil 
P. C. including those of O. 21, R. 100 are 
applicable. Decision by Joshi, J. in 1975 
UCR (Bom) 28, held delivered per incuriam 

(Feb) 55 A 


Presidency Small Cause Courts Rules (fram- 
ed by Bombay High Court), R. 1 (2) — See 
Presidency Small Cause Courts Act (1882), 
S. 48 (Feb) 55 A 


Presidency Towns Insolvency Act (3 of 
1909), Ss. 7, 85 — Creditor of joint family 
seeking to execute decree obtained against 
joint family — Case does not fall within 
provisions of S. 7 or S. 85 (Apr) 115 C 


——S. 9 (i) (Maharashtra) — Insolvency 
notice issued by heirs of deceased decree- 
holder without obtaining representation to 
estate of deceased — Notice is not valid 


(Mar) 76 
—Ss. 52 (2) (b), 54 — “For his own bene- 
fit” — Power to manage joint family pro- 


perty cannot be exercised bv insolvent for 
his own benefit. (1897) ILR 21 Bom 205, 
held no longer good law in view of Sec. 52 


(2) (b} (Apr) 115 A 
——S. 54 — See Ibid. S. 52 (2) (b) 

(Avr) 115 A 
——S. 85 — See Ibid. S. 7 (Apr) 115 C 


Provincial Small Cause Courts Act (9 of 
1887). S. 25 — See Civil P. C. (1908). O. 9. 
R. 13 Tul) 194 
Registration Act (16 of 1908), S. 17 — See 
Arbitration Act (1940), S. 17 ` (Aug) 237 B 


Representation of the People Act (43 of 1951), 
Ss. 81 (3), 86 -— Election petition filed on 
Jast .day of limitation without reauisite num- 


ber of copies — Copies kept in Board De- . 


partment by the clerk of the Advocate — 
Next day copies handed over to designated 
officer and objection in that regard removed 
— Held there was non-compliance with Sec- 
tion 81 (3) and the petition was liable to be 
dismissed under S. 86 (Aug) 224 A 
——S. 81 (3) — Words “petition shall be 
accompanied by ... ... ... copies” — Section 
need not be construed literally to mean that 
copies must accompany petition at time 
when it is presented (Aug) 224 B 
——S. 86 — See Ibid, S. 81 (3) (Aug) 224A 
Sale of Goods Act (3 of 1930), S. 4 — Hire- 
purchase agreement — Essentials 

(Jun) 168 B 
Specific Relief Act (47 of 1963), Ss. 31, 34— 
Suit challenging right of licensee to demand 
security deposit from consumer cannot be 
filed under Section 31 before demand is 
made — Suit for declaration that such a 
clause in agreement is null and void is also 
not maintainable under S. 34 (May) 154 A 
——S. 34 — See Ibid, S. 31 (May) 154 A 


Succession Act (39 of 1925), S, 211 (1) — 
See Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Control Act 
(57 of 1947), S. 15 (Mar) 69 
——S. 213 — See Houses and Rents — Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 15 (Mar) 69 
——S. 214 — See Presidency Towns In- 
solvency Act (1909), S. 9 (i) (Mar) 76 


TENANCY LAWS 


—Bombay Tenancy and Agriculturat Lands 

Act (67 of 1948), Ss. 14 (b) and 25 (2) — 

Composite notice — Validity (Oct) 276 B 
-—§. 25 (2) — See also Ibid, S. 14 (b) 

(Oct) 276 B 

———§. 25 (2) — Intimation of default — 

Whether must be served within three months 


(Oct) 276 A 

——S. 27 — See Tbid S. 88-B (Tul) 208 
——S§. 29 — See 

(1) Ibid, S. 31 (Dec) 384 

(2) Ibid, S. 32 (1-B) (Jul) 203 

——-§. 30 — See Ibid, S. 88-B (Jul) 208 


——S. 31 read with S. 29 — Notice under 
Section 106 of T. P. Act is not necessary for 
terminating tenancy nnder S. 31 of the Bom- 
bay Tenancy Act (Dec) 384 
——S. 31 (3)'— See Ibid, S. 32-F (1) (a) 
(Tal) 198 
-—S 32 — See Ibid. S, 32-F (1) (a) 
a (Ful) 198 


¢ 
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Tenancy Laws — -Bombay Tenancy and 

Agricultural Lands Act (contd.) 
—Ss. 32 (1B), 29 and 40 — Benefit of Sec- 
tion 32 (1B) — Available to heirs of de- 
ceased tenant also. AIR 1979 Bom 117, 
Overruled (Jul) 203 
——Ss. 32-F (1) (a), 32 and 31 (3) — Person 
of exempted category succeeded by another 
person of exempted category — Tillers’ day 
is not postponed till disability of successor 
ceases. (1976) 78 Bom'LR 395, Overruled 

l (Jul) 198 
—S. 40 — See 

(1) Ibid, S. 32 (1-B) (Jul) 203 

(2) Ibid, S. 88-B (Jul) 208 
———S. 76 — Revision — Grant of certificate 
ander Section 88-B (2) — Not revisable under 
S. 76 (May) 148 
~——Ss. 88-B, 27, 40 and 30 — Statutory 
tenancy in respect of land covered by See 
tion 88-B — Whether heritable. S. A. No. 
1481 of 1967 (Bom), Reversed (Jul) 208 
-—S 88-B (2) — See Ibid. S. 76 

(May) 148 

—Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958), S. 19 


(1) Œ (d) — Interpretation (Mar) 84 A 
—§. 61 — Scope — Proof of bona fide 
requirement (Mar) 84 B 
—Ss. 100, 101 and 102 — Proceedings 
under Section 101 (Sep) 247 
—-S. 101 — See Ibid, S. 100 (Sep) 247 
——S,. 102 — See Ibid, S. 100 (Sep) 247 


——S. 111 — Concurrent findings of fact — 
Scope for interference in revision 

(Mar) 84 C 
—S. 125 (1) — Power of Civil Court to 
grant interlocutory reliefs — Effect of See- 
tion 125 (1) on such power (Jun} 188 C 


Transfer of Property Act (4 of 1882), S. 2 (d) 
— See Houses and Rents — Rombay Rents, 


Transfer of Property Act (contd.) 
Hotel and Lodging House Rates Control Act 
(57 of 1947), S. 15 (Mar) 69 
——S. 5 — See Houses and Rents — Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act (57 of 1947), S. 15 (Mar) 69 
-—S. 60 — See Limitation Act (1963), Arti- 
cles 64-65 (Aug) 213 A 
——Ss. 76 (a) and 111 (c) — Lease by mort- 
gagee in possession — Redemption — Effect 
AIR 1974 All 234 (FB), Dissented from 
(Mar) 79 
——S. 105— See also Tenancy Laws — Bom- 
bay Tenancy and Agricultural Lands Act 
(1948), S. 88-B (Jul) 208 
—S. 105 — Lease or licence —-Test for 
determination — Exclusive possession is im- 
portant test (Nov) 333 
—S. 105 — Lessee — Who can be — Un- 
registered Association is not legal entity and 
cannot be tenant (Dec) 369 C 


—S. 105 — Person granted accommodation 
in cattle-shed on his request on condition of 
payment or repair charges — Agreement 
creates only a licence (Dec) 396 B 
——S. 108 (0) — See Houses and Rents — 
Bombay Rents, Hotel Lodging House Rates 
Control Act (1947), S. 13 (1) (a) 
(Sep) 270 C 
—S. 111 (c) — See Ibid, 5. 76 (a) 
(Mar) 79 
Words and Phrases — Words “all the pro- 
perty” — Meaning of — See Houses and 
Rents — Bombay Rents, Hotel and Lodging 
House Rates Control Act (1947), S. 15 
(Mar) 69 
—— Words “assign” and “transfer” — Mean- 
ing of — See Houses and Rents — Bombay 
Rents, Hotel and Lodging House Rates Con- 
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ing found that the defendant was not 
a resident of or present within the ter- 
ritorial limits of the Bombay High 
Court. The decree of dismissal of the 
suit was thus confirmed by the Hydera- 
bad High Court. 


one more fact needs 
That fact relates to the 
reorganisation of States. With effect 
from ist Nov. 1956, a new Bombay 
State came into being and by S. 8 of 
the States Reorganisation Act, 1956, it 
was provided that as from the appoint- 
ed day, there shall be formed a new 
Part A State to be known as the State 
of Bombay comprising of the following 
territories, namely: 


‘(a) the territories of the existing 
State of Bombay, excluding— 


_ 6. Historically 
fo be stated. 


Dharwar and Kanara 
district except 


(i) Bijapur, 
districts and Belgaum 
Chandgad taluka, and 


(ii) Abu Road taluka of Banaskantha 
district; 

(b) Aurangabad, Parbhani, Bhir and 
Osmanabad districts, Ahmadpur, Nila- 
nga and Udgir taluka of Bidar. district, 
Nanded district (except Bichkonda and 


Jukkal circles of Deglur taluk and 
Mudhol, Bhiansa and Kuber circles of 
Mudhol taluk) and Islapur circle of 


Boath taluka Kinwat’ taluk and Rajura 
taluk of Adilabad district, in the ex- 
isting State of Hyderabad”. 

other clauses are not relevant for 
our purpose. Thus Bhir was one of 
the districts which was included in the 
territory of the new State of Bombay, 
and Bhir is the place where now the 
decree-holder wants to execute the de- 
cree of the Bombay High Court. 


7. We shall now refer to the proceed- 
ings in execution taken by the de- 
cree~holder before and after the deci- 
sion of the Hyderabad High Court. It 
is not necessary to refer to the series 
of execution applications filed by the 
decree-holder, the first of which came 
to be filed on 27th Jan. 1939. We may 
only mention that for the third time. 
the execution application came to be 
filed in the Bombay High Court on 12th 
Jan. 1943, which was transferred to 
Sholapur and that execution applica- 
tion came to be disposed of as partly 
satisfied on llth Apr. 1945 and the de- 
cree-holder succeeded in recovering a 
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sum of Rs. 1241/-. The original judg- 
ment-debtor Bhagwant died in 1946. 
Nothing was then done by the decree- 
holder for almost about 11 years till he 
filed the fourth execution application 
on the Original Side of the Bombay 
High Court on 9th April 1957. In that 
execution: application, a notice under 
O. 21 R. 22 Civil P. C. was issued to 
the heirs of the original judgment- 
debtor. In those proceedings, the mode 
of execution sought was by arrest and 
detention of the judgment-debtor No. 3 
in civil prison. This notice was made 
absolute and that order was challeng- 
ed by the judgment-debtor in an ap- 
peal filed before the Division Bench of 
this Court, being appeal No, 2 of 1958. 
Several objections were taken to the 
execution proceedings by the legal re- 
presentatives of the original judgment- 
debtor, which were rejected but the 
Division Bench which decided the ap- 
peal held that the application for ex- 
ecution was proper “to the extent that 
it sought the arrest and detention of 
the third respondent in civil Jail”. 
This notice under O. 21 R. 22, Civil 
P. C. was made absolute only against 
third respondent in that appeal. that 
is, the appellant before us only to the 
extent of execution sought against him 
by his arrest and detention in civil jail. 
The notices against the other respon- 
dents were directed to be discharged. 
After this appeal was decided on 10th 
Sept. 1958, nothing was again done for 
almost a period of 9 years till a firesh 
execution application was filed in the 
Bombay High Court on llth Oct. 1965 
which, however, was allowed to be 
withdrawn on 6th March 1966. There- 
after another execution application was 
filed on 14th February 1967. In pur- 
suance of this execution application the 
decree was transferred for execution to 
Bhir on 3rd April 1967. By this time 
the amount which was sought to be 
recovered had come to Rs. 27,417.16. A 
preliminary objection came to be raised 
on behalf of the present appellant that 
he as a legal representative of the de- 
ceased judgment-debtor was not liable 
to be detained in civil prison and that 
the prayer for arrest and detention was 
not maintainable without proceeding 
against the property. Challenge to the 
maintainability of the execution pro- 
ceedings was also made in view of the 
dismissal of the decree-holder’s suit 


by the Aurangabad Court. The ex- 














4. Bom. [Prs. 7-9] 


ecuting Court overruled all the objec- 
tions and having held that the present 
appellant could be ordered to be de- 
tained in civil prison for a period of 
two months directed the decree-holders 
to deposit the costs and subsistence al- 
lowance for the arrest and detention of 
the judgment-debtor in civil prison. It 
is this order which is challenged in thig 
appeal, 


8 As already stated, the appeal 
came up for hearing before Vaidya J. 
Before him the question argued was 
whether having regard to the decision 
of the Hyderabad High Court, the de- 
cree of the Bombay High Court could 
be executed at Bhir, which was origi- 
nally a part of the State of Hyderabad. 
On behalf of the decree-holder reliance 
was placed before Vaidya J. on the de- 
cision of the Full Bench in Bhagwan 
Shankar v. Rajaram Bapu, (1957) 53 
Bom LR 398. In that case a money 
decree was passed by the Indian Court, 
that is, the Court of Subordinate Judge 
at Sholapur against a person who re- 
sided in an Indian State, that is, Akal- 
kot State. The decree was an ex parte 
decree because the defendent had not 
submitted to the jurisdiction of the 
Indian Court. Akalkot had subsequent- 
ly merged into the Union of India. On 
the question as to whether after the 
merger of the Akalkot State in the 
Union of India the decree of the Indian 
Court became enforceable in Akalkot, 
the Full Bench held that it was so ex- 
ecutable. While so holding the follow- 
ing propositions were laid down by the 
Full Bench :— 


“(1) The decree of the Sholapur 
Court was not a nullity, but its enforce- 
ment or executability was limited to 
the Sholapur Court and it could not 
be executed or enforced in a foreign 
territory because the defendant had not 
submitted to the jurisdiction of the 
Sholapur Court, 


(2) As the defendant did not sub- 
mit to the jurisdiction of the Sholapur 
Court, qua the Akalkot Court the judg- 
ment of the Sholapur Court was 4 
foreign judgment by a court not of 
competent jurisdiction and, therefore, 
it could not be executed in the Akalkot 
Court so long as the Sholapur Court 
continued to be a foreign court. 

(3) As the character of the Akalkot 
Court changed by the merger of the 
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Akalkot State into the Union of India, 
which altered the status of the defen- 
dant, the impediment which was initi- 
ally there in the decree being enforced 
in the Akalkot Court disappeared and 
the decree which was unenforceable 
till that change came about became en- 
forceable and executable in the Akal- 
kot Court.” 


This decision has been cited with ap- 
proval by the Supreme Court in Lalji 
Raja & Sons v. Hansraj Nathuram, AIR 
1971 SC 974. It appears that before 
the learned single Judge reliance was 
placed on an earlier decision of the 
Supreme Court in Moloji Nar Singh 
Rao v. Shankar Saran, cited supra. 
That was a case in which the plaintiff 
had instituted a suit against the defend- 
ant in Gwalior Court on 15th May 1947, 
The defendant himself was not a re- 
sident in Gwalior State, which 
was then a princely State, and was a 
resident in Uttar Pradesh. In spite of 
service of summons, the defendant did 
not appear in the Gwalior Court and 
an ex parte decree was passed against 
the defendant. On 14th September 1951 
an order was passed by the Gwalior 
Court transferring the decree for ex- 
ecution of the Court at Allahabad in 
Uttar Pradesh and the question was 
whether the decree could be executed 
against the defendant. By Act II of 
1951 to which a reference has been 
made earlier, the Indian Code of Civil 
Procedure was made applicable to Part 
B States and Gwalior was one of the 
Part B States. Even then the Sup- 
reme Court took the view that the de- 
cree of the Gwalior Court sought to be 
executed was a decree of a foreign 
country which did not change its 
nationality in spite of constitutional 
changes or amendment in the Code and 
the Gwalior Court could not transfer 
the decree for execution to the Court 
at Allahabad nor could the Court of 
Allahabad execute the decree without 
such transfer. It was in view of these 
differing views of the Supreme Court 
in Moloji Nar Singh Rao’s case and in 
Lalji Rajas case, which approved the 
Full Bench decision of this Court in 
Bhagwan Shankar’s case that the mat- 
ter was referred to the Full Bench. 


9. Substantially three questions have 
been argued before us by Mr. Desh- 
pande appearing on behalf of the judg- 
ment-debtor. His first contention was 
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that Section 52 of the States Reorganisa- 
tion Act, which provides that the High 
Court for a new State shall have in 
respect of any part of the territories 
included in the new State all such ori- 
ginal, appellate and other jurisdiction 
as under the law in force immediate- 
‘ly before the appointed day is exercis- 
able in respect of that part of the said 
territories by any High Court or Judi- 
cial Commissioner’s Court for an exist- 
ing State, in fact creates a new High 
Court for the new State of Bombay as 
constituted by the States Reorganisa- 
tion Act and the effect of the provi- 
sions of Section 52 read with Art. 261 
of the Constitution of India should be 
that the decree of dismissal of the 
plaintiff's suit by the Hyderabad High 
Court must now be treated as a decree 
of the Bombay High Court itself. 
Consequently, according to the learned 
Counsel, the plaintiff's suit in the 
Aurangabad Court having been dismis- 
sed and the dismissal having been up- 
held by the Hyderabad High Court, the 
decision that the plaintiff has no en= 
forceable claim against the present 
judgment-debtor is in law a decision of 
the Bombay High Court itself and 
must, therefore, be respected. Con- 
sequently, according to the learned 
Counsel, the decree on the Original 
Side of the Bombay High Court cannot 
mow be executed, 


10. The second contention is really 
made in two parts. Relying on the de- 
cision in Moloji Nar Singh Rao’s case, 
it was firstly contended that since it 
has been held that a decree passed in 
favour of the plaintiff was a nullity. 
the decision of the Aurangabad Court 
as confirmed by the Hyderabad High 
Court clothes the judgment-debtor with 
a substantive right to oppose any ex- 
ecution or any process by which such 
right is intended to be taken away. In 
furtherance of this submission, re- 
liance was placed on the saving clause 
in Section 20, Civil P. C. Amendment 
Act, 1951. The second limb of the 
argument was that in any case, having 
regard to the provisions of Art. 261 
of the Constitution of India and the 
full faith and credit clause contained 
therein, the decision of the Hyderabad 


High Court must at least be given 
such effect as it would have had if 
there was no reorganisation of States. 
The contention appears to be that the 
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scope of the suit which was filed in 
the Aurangabad Court on the basis of 
the foreign judgment, that is, the 
judgment of the Bombay High Court 
on the Original Side, was to obtain 
a decree which could be executable 


within the limits of the Hyderabad 
State. Therefore, according to the 
learned Counsel, in spite of the fact 


that Bhir has now become a part of 
State of Bombay as a result of the 
States Reorganisation Act, the effect of 
the Hyderabad High Court decision 
must still be so construed that within 
the territory within which that decree 
was operative at the material time, it 
would continue to be operative within 
that territory in spite of the fact that 
a part of the territory of the Hydera- 
bad State has now been included in 
the territory of the new State of Bom- 
bay, 


11. The third submission is based on 
limitation to which we shall presently 
refer, 


12. 'We have heard extensively both 
the learned counsel appearing on be- 
half of the judgment-debtor and the 
decree-holder and in fairness to the 
Counsel for the respondent-decree- 
holder, we must state that his argu- 
ment relating to the executability of 
the decree was solely based on the 
Full Bench decision of this Court in 
Bhagwan Shankar’s case, which view is 
now confirmed by the Supreme Court 
in Lalji Raja’s case. Though we have 
heard the matter exhaustively and hav- 
ing regard to the view which we are in- 
clined to take on the question of limita- 
tion, we do not consider it necessary to 
deal with the question regarding ex- 
ecutability of the decree on merits; we 
would like to point out that there is a 


distinguishing feature in this case 
which distinguishes the decision in 
Bhagwan Shankar’s case. Bhagwan 


Shankar’s case was a case in which no 
doubt qua Akalkot princely State the 
decree of the Indian Court was a 
foreign decree. The Full Bench in 
that case has positively taken the view 
that as a result of subsequent politi- 
cal events, the decree became execut- 
able because Akalkot had merged in 
the Indian Union and the provisions of 
the Civil P. C. were extended by the 
Amendment Act II of 1951. It is 


also true that that view is now ap- 
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proved by the Supreme Court. In the 
case before us, however, the distin- 
gushing feature is that basing a claim 
for a money decree on a foreign judg- 
ment, the decree-holder had already 
filed a suit in the princely State and 


that suit came to be dismissed. The 
result was that while so far as the 
Bombay High Court was concerned, 


the plaintiff had a money decree in 
his favour, so far as the area within 
which the territorial limits within 
which the defendant was residing was 
concerned. there was in his favour a 
decree of dismissal of his suit not only 
on the footing that the foreign decree 
was not a decree of a court of com- 
petent jurisdiction but also on merits 
as it was held that the claim itself 


was barred by limitation. As already 
pointed out, we are, however, not in- 
clined to consider how this distin- 


guishing feature would affect the case 
either of the judgment-debtor or of 
the decree-holder and, therefore, we 
are not inclined to consider. this as- 
pect further having regard to the view 
which we are taking on the question 
of limitation. 


13. So far as limitation is concern- 
ed, we have already set out the dates 
on which the decree came to be pas- 
sed, the different execution applications 
were filed and the date on which the 
execution application, out of which the 
present appeal arises, was also filed. 
One important fact which needs re- 
ference in the context of the conten- 
tion relating to limitation is that the 
Limitation Act of 1908 was repealed 
and it was replaced by the Limitation 
Act of 1963 (hereinafter referred to as 
“the 1963. Act”) with effect from Ist 
April 1963. Substantial changes have 
been made in the limitation prescrib- 
ed for suits and applications with all 
of which, however, we are not con- 


cerned. We are merely concerned in 
this case with limitation prescribed 
for execution of a decree. The decree 


sought to be executed in this case was 
the decree of the Original Side of the 
Bombay High Court and, therefore, of 
a Court established by a Royal Char- 
ter and decree made in the exercise 
of its ordinary original civil jurisdic- 
tion. The relevant article dealing 
with limitation for execution of such 


a decree is Art. 183 of the Limitation 
Act, 1908, and the period of limitation 
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prescribed by Art. 183 is 12 years. In 
col. 3 which reads “Time from which 
period begins to run”, the commence- 
ment of the time is stated as fol- 
lows :— 


“When a present right to enforce the 
judgment, decree or order accrues to 
some person capable of releasing the 
right: 

Provided that when the judgment, 
decree or order has been revived, or 
some part of the principal money 
secured thereby, or some interest on 
such money has been paid, or some ac- 
knowledgment of the right thereto 
has been given in writing signed by 
the person liable to pay such princi- 
pal or interest, or his agent, to the 
person entitled thereto or his agent, 
the twelve years shall be computed 
from the date of such revivor, pay- 


ment or acknowledgment or the 
Iatest of such revivors, payments or 
acknowledgments, as the case may 


be.” 


It is, not in dispute that the decree 
in the instant case could be continued 
fo be executed if the decree is reviv- 
ed by continuing to male an applica- 
tion for execution within 12 years of 
the decision of the preceding applica- 
tion for execution. We are concerned 
with the proviso reproduced above and 
in the instant case, we are concerned 
only with the first part of the proviso 
dealing with the revival of the judg- 
ment, decree or order. So far as ex- 
ecution of decrees and orders is con- 
cerned, the 1963 Act does not retain 
the distinction made in the 1908 Act 
between decrees or orders of a court 
established by a Royal Charter and 
decrees or orders of other Courts, In 
other words, the different periods of 
limitation prescribed by Arts. 182 and 
183 — when Art. 182 dealt with a 
period of limitation of three years in 
the case of execution of a decree or 
order of a civil court and Art. 183 
specifically dealt with a period of 12 
years for enforcing a judgment, decree 
or order of any court established by 
Royal Charter — have now been done - 
away with. The provision made in 
Art. 136 of the 1963 Act now deals 
with application for execution of de- 
crees of all courts, whether of ordi- 
nary civil courts or of the Original 
Side of the High Court, The Article 
reads as follows :— 
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‘Description of Period Time from which 


application, of period begins to 
limita- run. 
tion. 


When the decree or 
order becomes enforce- 
able or where the 
decree or any subse- 
quent order directs any 
payment of money or 
the delivery of any 
property to be made at 
a certain date or at re- 
eurring periods, when 
default in making the 
payment or delivery in 
respect of which execu- 
tion is sought, takes 


place: 

Provided that an ap- 
pieation for the en- 
‘orcement or execution 
of a decree granting a 
perpetual injunction 
shall not be suet to 
any period of llmita- 
tion.” 

14. According to Mr. Deshpande, 
when the 1963 Act came into force on 
Ist January 1964, no execution ap- 
plication was pending. Factually this 
is the position. Mr. Deshpande then 
relies on the provisions of Section 30 


Twelve 
years 


For the execu- 
tion of any de. 
cree (other than 
a decree grant- 
ing a mandatory 
injunction) or 
order of any 
civil court. 


cl. (b) of the 1963 Act. Section 30 
reads as follows :— 
“Notwithstanding anything contained 


in this Act,— 

(a) any suit for which the period of 
limitation is shorter than the period 
of limitation prescribed by the Indian 
Limitation Act, 1908, may be institut- 
ed within a period of seven years next 
after the commencement of this Act or 
within the period prescribed for such 
suit by the Indian Limitation Act, 1908, 
whichever period expires earlier: 


Provided that if in respect of any 
such suit, the said period of seven 
years expires earlier than the period 
of limitation prescribed therefor under 
the Indian Limitation Act, 1908 and 
the said period of seven years together 
with so much of the period of limita- 
tion in respect of such suit under the 
Indian Limitation Act, 1908, as has 
already expired before the commence- 
ment of this Act is shorter than the 
period prescribed for such suit under 
this Act, then, the suit may be in- 
stituted within the period of limita- 


tion prescribed therefor under this 
Act. 
(b) any appeal or application for 


which the period of limitation is shor- 
ter than the period of limitation pre- 
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scribed by the Indian Limitation Act, 
1908, may be preferred or made with- 
in a period of ninety days next after 
the commencement of this Act or 
within the period prescribed for such 
appeal or application by the Indian 
Limitation Act, 1908, whichever period 
expires earlier’. 


Since we are dealing with an appeal 
arising out of execution proceedings, 
we are not concerned with cl. (a) nor 
with the proviso to that clause. Cl. (b) 
of Section 30 provides in so far as an 
application is concerned, that where in 
the 1963 Act an application for which 
the period of limitation is shorter 
than the period of limitation prescrib- 
ed by the Indian Limitation Act, 1908, 
such application should be preferred or 
made within a period of 90 days next 
after the commencement of the 1963 
Act or within the period prescribed for 


such appeal or application by the 
Indian Limitation Act, 1908, which- 
ever period expires earlier. The effect 


of the provision in cl. (b) appears to 
be to make a specific provision in a 
case where the limitation prescribed 
for an appeal or an application under 
the 1963 Act is shorter than the limita- 
tion prescribed by the 1908 Act. 
Where the limitation for an appeal or 
an application under the 1963 Act is 
shorter than the period of limitation 
prescribed by the 1908 Act, cl. (b) re- 
quires that such appeal or application 
must be made within a period of 90 
days after lst April 1964 or within 
the period prescribed by the 1908 Act 
whichever period expires earlier. Now, 
according -to Mr. Deshpande, no execu- 
tion application having been pending 
on Ist January 1964, we must find 
out whether the period of limitation 
prescribed by the 1963 Act is shorter 
than the period prescribed for execu- 
tion of such a decree by the 1908 Act. 
We have already referred to the pro- 
visions of Art. 183 which prescribes a 
period of 12 years from the day when 
the judgment, decree or order has been 
revived. Art. 136 gives the starting 
point of the period of limitation as the 
day when the decree or order becomes 
enforceable. Thus according to Mr. 
Deshpande, the period prescribed. by 
the 1963 Act being shorter, in the in- 
stant case the application for execu- 
tion should have been made within 
90 days from Ist January 1964 because 
the last execution application having 
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been disposed of on 10th Sept. 1958 
under the 1908 Act, an application for 
execution could have been filed on or 
before 10th Sept. 1970 under Art. 183 
of the 1908 Act. Therefore, according 
to Mr. Deshpande, the application for 
execution filed on 14th Feb. 1967 was 
barred by limitation. 


15. Mr. Lalit appearing on behalf 
of the decree-holder has fairly brought 
to our notice a decision of a Division 
Bench of this Court where the scope 
of Art. 136 of the 1963 Act has been 
considered. That decision is in Nagar- 
das Chhottalal v. Sardoolsingh, (1975) 
77 Bom LR 479. The Division Bench 
in that case was required to’ consider 
the question as to whether Art. 136 of 
the 1963 Act provides for a shorter 
period of limitation than the period 
of limitation prescribed in Article 183 
of the 1908 Act. The starting point 
for the purpose of the provision 
in Col. 3 of Art. 183 of the 1908 
Act in that case was when part 
payment of money or interest was 
made or acknowledgement of the right 
thereto was given and the Division 
Bench took the view that the period 
of limitation provided by Art. 136 of 
the 1963 Act is shorter than that pro- 
vided by Art. 183 of the 1908 Act and 
in such a case the provisions of Sec- 
tion 30 (b) of the Limitation Act, 1963, 
would be attracted. The consent de- 
cree in that case was made on the 
Original Side of the High Court on 1st 
Sept. 1931. The decretal amount 
was to be payable in five-yearly in- 
stalments, the first of such instalments 
being payable on ist Mar. 1934 and 
each subsequent instalment was to be 
paid thereafter on the Ist day of 
March of each subsequent year. In 
default of payment, there was an ac- 
celeration clause which provided that 
in the event of the judgment-debtor 
failing to pay any one of the said in- 
stalments within a period of three 
months from the due date of payment 
thereof, the whole or the balance of 
the said decretal amount of 
Rs. 20.000/- would become due and 
payable at once together with interest 
as therein provided. The Darkhast 
filed on 14th Nov. 1935 was ordered 
to be struck off by an order dated 29th 
July 1939. In the meantime, one of 
the partners of the decree-holder firm 


having died, an application was made 
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on 17th October 1950 by the heirs and 
legal representatives of the partner 
for leave to execute the decree. This 
leave was granted by an order dated 
19th October 1950. A Darkhast came 
to be filed on 19th April 1951. That 
came to be disposed of on 2lst Dec. 
1957 after a sale of some of the pro- 
perties attached came to be confirmed. 
Later, after the 1963 Act came into 
force, the decree-holders filed a Dar- 
khast application on 29th Nov. 1969. A 
notice under O. 21. R. 22 was taken 
out. That notice was discharged by a 
single Judge of this Court by an order 
dated ist Sept. 1970 holding that the 
execution of the decree was barred by 
limitation. It was this decision which 
was challenged before the Division 
Bench. While upholding the deci- 
sion of the learned single Judge dis- 
missing the execution application, the 
Division Bench pointed out that as the 
proviso contained in Col. 3 of Art. 183 
of the 1908 Act is omitted in Art. 136 
of the 1963 Act, the period of limita- 
tion for making an application for ex- 
ecution under the 1963 Act is shorter 
and, therefore, the provisions of Sec- 
tion 30 (b) of the 1963 Act will apvly 
in such a case. On the clear wordings 
of Art. 136 and Section 30 (b) of the 
1963 Act, no other view is possible. 
Therefore, it appears to us that the 
Division Bench had taken the correct 
view of the law in holding that the 
deletion of the provision made in the 
proviso to original Art. 183 of the 
1908 Act in the 1963 Act had the effect 
of reducing the period of limitation, 
for executing the decree like the one 
in the instant case and the provisions 
of Section 30 (b) would consequently 
be attracted. 


16. It is obvious that in the in- 
stant case, the proceedings on the last 
execution application having come to 
an end by the decision of the Division 
Bench in First Appeal No. 2 of 1958 
dated 10th Sept. 1958 and if the 1908 
Act would have continued to be in 
force. the decree-holders could have 
filed an application for execution on or 
before 10th September 1970. Since the 
provisions of Section 30 cl. (b) are now 
attracted and this period would be 
longer than the period of 90 days re- 
ferred to in cl. (b), the execution ap- 
plication was required to be filed with- 
in a period of 90 days from Ist Jan. 
1964. 
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17. Admittedly, the 
plication is not filed within 90 days 
from ist Jan. 1964. The mere fact 
that on an earlier occasion an applica- 
tion for execution was filed on ilth 
October 1965 and was allowed to be 
withdrawn will not affect the clear 
legal position that no valid execution 
application could have been filed be- 
yond ist April 1964, i.e, within 90 
days from Ist Jan. 1964. Consequent- 
ly, the Darkhast filed on 14th Feb. 
1967, out of which the present appeal 
arises, was clearly barred by limita- 
tion and no valid steps for executing 
the decree could be taken by the de- 
cree-holder on the basis of such an 
execution application. | Consequently, 
the application for execution was it- 
self liable to be rejected as barred by 
limitation. 

18. The result, therefore, is that the 
appeal must be allowed and the ori- 
ginal execution application must stand’ 
dismissed as barred by limitation. In 
the circumstances of the case. we make 
ho order as to costs. 


execution ap- 


Appeal allowed. 
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Phiroze Temulji Anklesaria, Peti- 
tioner v. H. C. Vashistha, and others, 
Opponents. 


Spl. Civil Appin. No. 1286 of 1972, 
D/- 5-2-1979. 

(A) Constitution of India, Arts, 226, 
39 (1) (f) and 31 (1) and (2) — Who 
can apply — Authorities threatening 
by notice to take over petitioner’s pro- 
perty by offering amount of_ compensa- 
tion unilaterally determined — Uni- 
lateral determination of compensation 
net supportable by authority of law — 
Fundamental right of property is 
threatened entitling petitioner to ap- 
proach High Court , under Art, 226. 
AIR 1978 SC 803 Rel. on. (Para 8) 


(B) Constitution of India, Arts. 226, - 


282 and 299 — Enforcement of contrac- 
tual rights — Impugned notice relat- 
ing to land held by petitioner under 


grant under terms whereof Govern- 
ment claiming resumption — Grant 
given by Government cannot be re- 


garded as contract to which Govern- 
ment and citizens are parties — Peti- 
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tioner challenging impugned notice as 
of no legal effect being not supported 
by authority of law — Challenge can- 
not be regarded as based upon term of 
contract, (Government Grants Act 
(1895), S. 3) (Paras 9, 10) 
(C) Constitution of India, Art, 226 
-—— Disputed and complicated questions 
of fact and law — Notice to resume 
land purported to have been issued 
under terms of old grant — Challenge 
to notice on basis that it is not sup- 
portable by terms of grant or any 
authority of law — Only legal basis of 
notice arises for determination and 
not complicated questions of fact or 
law. AIR 1964 SC 685; AIR 1976 SC 
386 and AIR 1976 SC 475 Disting. 
(Para 13) 
(D) Constitution of India, Arts. 226, 
18 and 31 and 12 — Executive action 
— Action must be supported by au- 
thority of law — State or its officers 
cannot by unilateral or arbitrary ac- 
tion threaten to extinguish rights of 
Private citizens. AIR 1961 SC 1570; 
AIR 1971 SC 1477 and AIR 1967 SC 
1170 Rel. on; AIR 1964 SC 685 Explain- 
ed. (Para 14) 
(E) Cantonments Act (1924), S. 3 
-—— Land in Poona Cantonment area — 
No assumption that land belonging to 


Private person was taken over by 
Government — Case of Government 
that land was resumable — Evidence 


relating to terms on which land is re- 


sumable must come forth. (Evidence 
Act (1872), Ss. 101-104) — (Bombay 
Regulations (III of 1826), S. 21) — 


(Bombay Regulations (1875), S. 18. Cls. 
56, 58). 

It cannot be laid down as a matter 
of law that no land in the Poona Can- 
tonment could have been the subject- 
matter of private ownership before or 
after the settlement of the Cantonment 
limits. AIR 1931 PC 1 Rel. on; (1911) 
13 Bom. LR 788 (PC) Disting; AIR 1939 
PC 235 Ref. to. ~ (Para 18) 

It is needless to say that the con- 
elusion which emerges from the con- 
sideration of the evidence in a parti- 
cular case cannot be put on the pedes- 
tal of a proposition of law in another 
case. On the facts of each case it will 
have to be found out whether the land 
in a cantoment area belongs to the Gov- 
ernment and whether there is eyi- 
dence before the Court in regard to 
the actual tenure of this land. ‘Till 
such evidence is adduced and found 
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reliable, it would be unsafe to assume 
that the land belonging to a private 
person was taken over by the Gov- 
ernment in pursuance of one or the 
other of the regulations framed by the 
Government. (Para 19) 


If it is the contention of the Gov- 
ernment that the land is resumable, 
the evidence relating to the terms on 
which the land is resumable must 
come forth. Merely because in one 
particular case on the probability of 
that case it was held that a land be- 
longing to a particular person must 
have vested in the Government, it is 
impermissible to hold that similar set 
of facts existed in another case. 

(Para 23) 

(F) Evidence Act (1872), Ss. 35 
and 114 — Entries in Registers of Gov- 
ernment property maintained by can- 
tonment authorities — No presumption 
in law that entries are true until con- 
trary is proved. (Cantonment Act 
(1924), .S. 3). (Para 24) 

(G) Bombay Land Revenue Code 
(1879), S. 37 — Scope — Private pro- 
perty in cantonment area long before 
coming into force of Code — S. 37 is 
not attracted. A (Para 25) 
Cases Referred: Chronological Paras 
AIR 1978 SC 803:1978 Lab IC 612 8 


AIR 1976 SC 386 12 
AIR 1976 SC 475 12 
AIR 1971 SC 1477 14 
AIR 1967 SC 1170 14 
AIR 1964 SC 685 1, 14 
AIR 1961 SC 1570 14 
AIR 1955 SC 549 14 
AIR 1954 SC 415:1954 Cri LJ 1029 14 
AIR 1953 SC 125 14 
AIR 1939 PC 235:1939 All LJ 859 19 
AIR 1931 PC 1:1931 All LJ 249 
18, 19 

(1911) 13 Bom LR 788 (PC) 
4, 5, 17, 18 


Ashok H. Desai with T. R. Andh- 
yarujina i/b. M/s. M. V. Jaykar & Co., 
for Petitioner; M. V. Paranjpe with 
V. D. Govilkar for K. C. Sidhwa, for 
Opponents. 

JAHAGIRDAR J.:— This petition 
under Art. 226 of the Constitution of 
India seeks to challenge a notice dated 
29th of January 1972, the contents of 
which would be shortly noticed, issu- 
ed by the Government of India in the 
Ministry of Defence in the circums- 
tances which will be clear as we pro- 
ceed to narrate the facts. The pro- 
perty involved is a piece of land 
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situated at 17. Right Flank Lines in 
Poona Cantonment and measuring 0.85 
acres equivalent to 4100 sq. metres. 
On the said land is also situated a 


bungalow. The petitioner is at pre- 
sent the owner of the said pro- 
perty viz. the land and the building 


as a trustee. It is the allegation of the 
petitioner that the land included in 
the property is of freehold tenure and 
it had been purchased by his father 
Temulji Anklesaria, on 19th of Sept. 
1918 from one Abdul Kader who him- 
self had become the full owner of the 
land by virtue of succession. It is 
unnecessary to refer in any detail to 
the history prior to 1918 because it is 
not relevant for the disposal of the 
points which have been raised in this 
petition. The petitioner has challeng- 
ed the abovementioned notice because 
the said notice informs the petitioner 
that the property is held by the peti- 
tioner on old grant terms under which 
the Government were entitled to re- 
sume the same. In exercise of this 
right of resumption purporting to be 
possessed by the Government, the 
notice informs the petitioner that on 
expiration of one month from the date 
of the service of the notice all rights, 
easements and interests which the 
petitioner may possess in the land as 
well as buildings standing thereupon 
shall cease from that date. By the 


‘same notice the petitioner was also in- 


formed that the Government were pre- 
pared to pay and offer a sum of Rs. 
29596/- as the value of the authorised 
erections standing on the said land. In 
fact a cheque for that amount was sent 
along with the said notice and it is ad- 
mitted before us that the petitioner has 
accepted that cheque, though under pro- 
test. The petitioner was further in- 
formed that if the amount of com- 
pensatior offered by the Govern- 
ment in that notice was not ac- 
ceptable to him, a Committee “as 
contemplated in the abovementioned 
old grant terms” will be convened on 
hearing from the petitioner to deter- 
mine the value of the authorised 
erection. In other words, this notice 
tells the petitioner that with effect 
from one month after the service of 
the notice upon him, he shall cease to 
have right, title or interest in the 
property. It is this notice which has 
been challenged by the petitioner as 


being without any authority of law. 
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2. Before we consider the various 
contentions, it may also be noted that 


by an agreement of lease dated 19th of 
Oct. 1929 between the  petitioner’s 
father as the owner of the said pro- 
perty and the Secretary of State, the 
petitioner’s father granted a lease of 
the said property to the Government 
of India for a period of five years 
from Nov. 1929 on a rent of Rs. 110/- 
p. m. There is no dispute that in pur- 
suance of the said lease deed the Gov- 
ernment of India did pay the rent 
from time to time. The Government 
retained occupation of the said pro- 
perty under the said lease till the end 
of 1934 though it has also been men- 
tioned that for a short period in 1935 
the Government had again occupied 
the property under a monthly lease. 
Subsequently by an agreement dated 
19th of April 1940 between the then 
trustees of the said property, who in- 
cluded the petitioner, as the owners 
of the property and the Governor 
General in Council, a lease described 
as “Repairing Lease” of the property, 
was given to the Government for a 
period of five years commencing from 
20th February 1939. It has been cal- 
led repairing lease because under it 
the lessee was to repair the buildings 
at his own expense and to restore the 
property on termination of the said 
lease in the same condition in which 
it was let out to him. Though the 
lease expired by efflux of time, the 
Government of India continued to be 
in occupation of the said property -as 
tenants holding over and are admitted- 
ly in possession of the said property 
till today. When the notice dated 29th 
January 1972 was served upon the 
petitioner, the petitioner found his 
title being challenged by the Govern- 
ment. In this petition the Government 
of India in the Ministry of Defence is 
the first respondent while the Military 
Estates Officer of Poona Circle is the 
second respondent. The Union of 
India as such has been made the third 
respondent. 


3. By this petition which is filed on 
80th of June 1972 the petitioner has 
challenged the legality of the notice 
dated 29th Jan. 1972 by contending 
that the land on which the bungalow 
js constructed is held by him on free- 
bold tenure and is of his absolute 
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ownership. In the petition itself it has 
been specifically mentioned that it is 
not held on any cantonment tenure or 
on any grant or licence. The petitioner 
has briefly traced the circumstance 
under which his father and thereafter 
he came to acquire the property. 
Though the petitioner has asserted that 
the property held by him is of his ab- 
solute ownership he has alternatively 
pleaded that there is no grant what- 
soever from the Government of India 
granting the petitioner or his predeces- 
sor-in-title the land involved in this peti- 
tion. He has further mentioned that in 
any event there is no grant containing 
any terms giving the Government power 
to resume the land. It has then been 
mentioned that the structures standing 
on the land existed prior to 1827. Since 
there is no grant which gives power to 
the Government to resume the land, the 
Government’s action in issuing the im- 
pugned notice is illegal being without 
any authority of law. The petitioner 
mentions that by the impugned notice 
the executive cannot deprive him of 
whatever right he holds in the property 
whether those rights are absolute or 
limited. The prayer is that this Court 
should issue a writ of mandamus declar- 
ing the impugned notice and all actions 
taken pursuant thereto as void, ultra 
vires, and of no legal effect and order- 
ing the respondents to cancel the said 
notice. 


4. To this petition, as we have 
mentioned above, Respondents have filed 
on 30th of June 1972 an affidavit in 
reply dated 10th of Aug. 1972. That 
affidavit was sworn by one K. C. Agar- 
wal who was at the relevant time Mili- 
tary Estates Officer, Poona Circle, Some 
of the contentions raised in this peti- 
tion were challenged while some were 
admitted. It was asserted on behalf of 
the respondent in the said affidavit that 
the property belonged to the Govern- 
ment of India and the land was granted 
to the predecessor-in-title of the peti- 
tioner on old grant terms. It was also 
mentioned that superstructure on the 
said land belonged to the petitioner 
prior to the resumption notice. Secondly 
it was mentioned that the land had 
been given for the construction of a 
bungalow on old grant terms under the 
conditions of Government General 
Order 14 of 6-1-1827 to the predecessor 


in title of the petitioner, In this a 
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specific reference has been made to the 
Government General Order of 6th of 
Jan. 1827 to which we will be making 
further reference later in this judg- 
ment. Reliance was placed in the affi- 
davit on a judgment of the Privy Coun- 
cil in Kaikhusru Aderji Ghaswala v, 
Secretary of State (1911) 13 Bom LR 
788), in support of the respondents’ con- 
tention that all lands in the Poona Can- 
tonment which included the land belong- 
ing to the petitioner must be held to 
belong to the Government and was 
further contended that the petitioner 
and his predecessors-in-title have re- 
iterated by their conduct that the land 
belonged to the Government and was 
resumable by the Government by giv- 
ing one month’s notice. Specific re- 
ference must now be made by us to 
para 11 of this affidavit wherein the 
following sentence occurs. 


“Although the original old grant is 
not available as already mentioned in 
the said (6th) para. it is clear that the 
predecessor in title of the petitioner had 
taken the land on a clear understanding 
‘that it belonged to the Government and 
was resumable with one month’s notice. 
The father of the petitioner also pur- 
chased the superstructure along with 
the occupancy rights with the full 
understanding that the land belonged to 
Government and was resumable with 
one month’s notice.” 


From what has been mentioned in 
the affidavit in reply which has been 
briefly summarised by us two things 
appear to us to be clear. That there 
was an old grant purported to have 
been given under the Government Ge- 
neral Order 14 of 6-1-1827 and that 
original grant was not available to the 
respondents but from the conduct which 
has been followed by the petitioner and 
his predecessor-in-title and the sur- 


rounding circumstances the notice of 
which has been taken by the Privy 
Council in Ghaswala’s case the land 


must be held to be resumable by 
the Government by giving one month’s 
notice. Basically therefore the origin 
of the grant was in fact pleaded but it 
was metioned that it has been lost. It 
was also pleaded that under the terms 
of the said grant, land belonging to the 
petitioner was resumable. 


5. On 13th of Apr. 1974 when this 


petition came up for hearing before 
another Division Bench, the Counsel 
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for the respondents applied to the Court 
that he may be permitted to put in fur- 
ther affidavit or affidavits pertaining 
to Poona Cantonment land or buildings 
in general and in particular to the land 
involved in this petition, This applica- 
tion which was made without prejudice 
to the contention that disputed ques- 
tions of title should not be gone into in 
a petition under Art. 226, was granted 
by this Court. Accordingly, pursuant to 
this leave granted by the Court another 
affidavit dated 30th of July 1974 and 
sworn by J. Seetharaman, Military 
Estates Officer, Poona, has been filed. 
This affidavit is from pages 77 to 253 
in the petition paper book, i.e. running 
into 176 pages. Reference will be made 
at the appropriate place to the appro- 
priate paragraphs of this affidavit. It 
would be necessary to indicate at this 
stage briefly that broadly speaking this 
affidavit contains a somewhat detailed 
history of the historical circumstances 
in which the Poona Cantonment was 
established on the basis of the records 
that were available to the officer swear- 
ing this affidavit. In several places 
opinion of the officer himself has been 
freely expressed and inferences trace- 
able to the reasoning contained in the 
Privy Council judgment in Ghaswala’s 
case are also to be found. The sum and 
substance of this affidavit is that Poona 
Cantonment was established by delimit- 
ing certain areas from which owner- 
ship of the private property was elimi- 
nated. It was therefore inconceivable, 
according to the respondents, that the 
private property which has now come 
into the hands of the petitioner could 
have been allowed to exist in a sea of 
Government property. In particular, in 
para 64 sub-para (e) it has been men- 
tioned that :— 


ERE it is inconceivable that the Eu~ 
ropean Military Officers who owned 
and occupied the several surrounding 
houses could have allowed a private 
native person at that peculiar time to 
own and occupy a house in the midst 
of their houses. ...... = 


From the very use of the word 
“native” made by the officer swearing 
this affidavit it appears to us that se- 
veral paragraphs in this affidavit are 
based upon some documents prepared 
some years ago by officers who could 
have called Indians as natives. To this 
extent there is, in our opinion, no pros 
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per application of mind to the facts 
which may have come to the notice of 
the officer swearing this affidavit. After 
this detailed affidavit which was sworn 
by J. Seetharaman was filed, the peti- 
tioner has filed another affidavit in re- 
ply at pages 254 to 384. Thereafter 
there is another affidavit of J. Seethara~ 
man running into 4 pages from 385 to 
388. During the course of the argu- 
ments two compilations containing 
copies of certain documents were hand- 
ed over to us. From pages 389 to 406 
are copies of documents given to us in 
the compilation on behalf of the peti- 
tioner. The compilation consisting of 
pages 407 to 421 was handed over.to us 
on behalf of the respondents. Several 
arguments were in fact addressed on 
behalf of both the sides on the basis of 
the documents contained in these two 
compilations but at the fag end of the 
hearing Mr. Govilkar, who appeared 
for the respondents, did not admit the 
correctness of the documents which 
were filed on behalf of the petitioner. 
At this stages we should also note that 
the copies of the documents filed at 
pages 407 to 421 on behalf of the re- 
spondents have also been offered to us 
without being supported by an affidavit 
that they are true copies of the docu- 
ments of which they purported to be 
copies. ° We are thus forced to keep 
out of consideration all the documents 
included in the paper book of this peti- 
tion from pages 389 to 421. Considera- 
ble time of the Court would have been 
saved if the counsel appearing on be- 
half of the respondents had in the 
beginning itself taken objection to the 
admissibility of the documents tendered 
on behalf of the petitioner copies of 
which had been admittedly given to 
him. Unfortunately that course was not 
followed resulting in waste of time of 
the Court as well as of the Counsel. 


6. Mr. Paranjape, the learned Counsel 
appearing on behalf of the respondents, 
has challenged the right of the petitioner 
to approach this Court under Art. 226 
of the Constitution on several grounds 
some of which he called - preliminary 
grounds. In the first place, he contend- 
ed that under Art. 226 of the Constitu- 
tion, as it stands, the petitioner has no 
locus standi to approach this Court in- 
asmuch as none of the fundamental 
rights guaranteed under Part IIT of the 
Constitution is infringed or is threaten- 
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ed to be infringed. He also contended. 
which contention he had not given up 
while seeking the permission of the 
court to file a detailed affidavit, that dis- 
puted and complicated questions of 
title and of facts have arisen in this 
petition and this Court exercising its 
jurisdiction under Art. 226 of the Con- 
stitution is not a proper forum for de- 
ciding those disputed questions. An 
argument was also advanced that notice 
of resumption which is contained in the 
impugned notice is pursuant to a term 


contained in the agreement of lease 
itself and therefore Art. 226 of the 
Constitution is not attracted because 


what is sought by the petitioner is the 
adjudication of the contractual terms 
between the parties. An extended line 
of the same argument is that what is 
sought to be challenged in this peti- 
tion is the refusal of the Government 
to pay rent to the petitioner consequent 
to the resumption of the property by 
the Government and this Court under 
Art. 226 of the Constitution cannot en- 
force a contractual term or adjudicate 
upon breach of a term of a contract, 


7. The challenge to the locus standi 
of the petitioner coming to this Court 
under Art. 226 of the Constitution is 
based upon the interpretation which 
has been put by Mr. Paranjpe. Accord- 
ing to Mr. Paranjpe, the petitioner could 
approach this Court under Art. 226 only 
for the purpose of enforcing any of the 
rights conferred upon him by the pro- 
visions of part III of the Constitution. 
In other words, unless a fundamental 
right is infringed or is about to be in- 
fringed the petitioner cannot approach 
this Court under Art. 226. That indeed 
is the language of the constitutional 
provision itself but Mr, Paranjpe says 
that the petitioner must allege and then 
prove that he is the absolute owner of 
the property the right to which is now 
threatened by the impugned notice. In 
his submission on the material placed be- 
fore this Court this absolute right of the 
petitioner to the ownership of the pro- 
perty has not been established. Though 
Mr. Paranjpe says that this is a preli- 
minary objection. we are unable to 
share his view that this could be a 
preliminary objection. Though the peti- 
tion alleges the absolute right of owner- 
ship of the property of the petitioner 
it proceeds to challenge the impugned 
notice on the ground that there is no 
grant containing the terms giving the 


14 Bom. [Prs. 7-11] P. T. Anklesaria v. H. C. Vashistha (Jahagirdar J.J 


Government the power to resume the 
land. If ultimately it is found that the 
impugned notice does not threaten any 
property rights of the petitioner, the 
petition may be dismissed but that is 
not on what Mr. Paranjpe called a pre- 
liminary objection, 


8. While narrating briefly the facts 
upon which the challenge of the peti- 
tioner is based, we have noticed that 
the petitioner has come in possession of 
this property through his father vho 
himself had purchased it from another. 
The property includes the land and 
buildings thereupon. Admittedly, both 
the land and the building had been 
leased from time to time by the peti- 
tioner not to any outsiders but to the 
respondents themselves who occupied 
that property pursuant to the lease 
granted by the petitioner's father and 
thereafter by the petitioner. The re- 
spondents also duly complied with the 
other terms of the lease, such as the 
payment of rent. That the petitioner 
has been holding this property having 
a right to lease the same and therefore 
to receive the rent in respect of the 
property cannot for a moment be dis- 
puted. That right has been recognised 
by the respondents themselves. Admit- 
tedly again the structure which is situ- 
ated upon this land is of the owner- 
ship of the petitioner. By the impugn- 
ed notice the respondents have 
threatened to take over that property 
by offering an amount unilaterally 
determined by them. If the peti- 
tioner can show that this unila- 
teral determination of the compensation 
by the respondents is not supportable 
by any authority of law, there is a clear 
case of a threat to the fundamental 
right of property of the petitioner. If 
reference to any authority is needed in 
this connection one may refer to 
Madan Mohan Pathak v. Union of India 


(AIR 1978 SC 803). In this case the peti- - 


tioner before the Supreme Court had 
challenged the vires of the Life In- 
surance Corporation (Modification of 
Settlement) Act of 1976 by which the 
right of the employees of the Tife In- 
surance Corporation to receive bonus 
in accordance with the terms of a settle- 
ment earlier arrived at had been ex- 
tinguished. As we read the report we 
notice that the leading judgment was 
given by Bhagwati J. who after review- 


ing the entire case law up to that date 


A.I. R. 


held that arrears of rent due from a 
tenant constituted a debt and was un- 


doubtedly a species of property. We 
are therefore of the opinion that -the 
impugned notice which threatens to 
extinguish all the rights, easements 


and interests that the petitioner may 
have in the land as also in the build- 
ing is a threat held to the right gua- 
ranteed to the petitioner by Part III of 
the Constitution. 


9. Before we proceed to consider 
Mr. Paranjpe’s contention that this peti- 
tion raises disputed and complicated 
questions of fact and law which could 
not be decided by this Court under 
Art. 226 of the Constitution, it would 
be appropriate to dispose of his other 
contentions based upon the alleged con- 
tractual nature of the rights involv- 
ed in this petition. Mr. Paranjpe 
is demonstrably on a weak ground 
when he says that the impugned notice 
is pursuant to a term in the contract 
of a lease and therefore what is being 
asked is the right under the contract. 
The notice itself speaks otherwise. It 
talks of a land held by the petitioner! , 
on old grant terms under which the 
Government is entitled to resume. The 
grant given by the Government cannot 
be regarded as a contract to which 
Government and a citizen are parties. 
Nor are we impressed by the contention 
that the challenge is in fact to the re- 
fusal to pay rent. Refusal to pay rent 
is a consequence rather than the cause 
of the deprivation of the property of 
the petitioner which is threatened by 
the impugned notice, 


10. The petitioner seeks to avoid 
the consequences of this notice by 
claiming a declaration from this Court 
that the notice is of no legal effect 
because if is not supported by any au- 
thority of Jaw. This challenge in our 
opinion therefore cannot be regarded 
as a challenge which is based upon a 
term of contract between the petitioner 
and the respondents. 





Ti. We must turn fo a more sub- 
stantial preliminary objection taken by 
Mr. Paranjpe to the hearing of this 
petition under Art. 226 of the Constitu- 
tion. He has asserted that the averments 
in the petition and the affidavit in re- 
ply read together lead to disputed and 
complicated questions of law involv- 
ing the question of the title of the peti» 
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tioner to the land and also complicated 
questions of fact. According to Mr 
Paranjpe, there is sufficient authority 
in some of the judgments of the Su- 
preme Court for the proposition that 
such disputed and complicated questions 
of fact and law could not be decided 
in a petition under Art, 226 of the 
Constitution. One of the judgments of 
Supreme Court on which Mr. Paranjpe 
placed direct reliance is that in State 
of Orissa v. Ramchandra Dev (AIR 
1964 SC 685). The facts of that case 
disclose that respondents in the appeal 
before the Supreme Court were ex- 
zamindars in whose favour the lands 
which were resumable were found to 
have been granted. In pursuance of 
the right of resumption which was 
found to be existing under the terms of 
the grant the appellant before the 
Supreme Court viz. the Government 
had resumed the property and had en- 
tered into possession of the same. The 
respondents had challenged this action 
of the appellant under Art. 226 of the 
Constitution. It was also found that the 
lands which were held by the ex-Za- 
mindars, were on service tenure which 
was resumable at the will of the State. 
The petitioner’s contention before the 
High Court was that they had proprie- 
tary interest in the areas granted to 


them and the appellant ie. the State ' 


had no right to resume the land thus 
granted to them and was not entitled 
to recover possession from the Zamin- 
dars. The High Court took the view 
that it was impossible for it to decide 
the important question of title in writ 
proceedings under Art. 226 of the Con- 
stitution. Having taken that view, 
the High Court proceeded to examine 
the naarow question as to whether the 
ex-Zamindars could be maintained in 
their possession of the Maliahs until 
eviction in due course of law or whe- 
ther they were to be driven to Civil 
Court to establish their right after the 
Government had successfully evicted 
them by use of force or show of force. 
The High Court then expressed itself 
strongly against the intention of the 
Government to recover possession from 
the ex-Zamindars merely by resuming 
the grants without taking recourse to 
a Court of law. With the view which 
it thus took the High Court held that 
under Art. 226 ex-Zamindars were en- 


titled to an appropriate writ under the 
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said article. It is true that some of the 
observations contained in this judgment 
apparently lend support to the argu- 
ments urged by Mr, Paranjpe that com- 
plicated questions of title could not 
be investigated into in a petition under 
Art. 226 of the Constitution. As we 
have mentioned above in the case be- 
fore the Supreme Court the right to 
resume was found to exist and the 
narrow question was whether after the 
Government had taken possession of 
the land pursuant to that right of re- 
sumption it was proper for the High 
Court under Art. 226 of the Constitu- 
tion to restore possession to the ex- 
Zamindars, This is not in our opinion 
an authority for the wide proposition 
that where a right to resume itself is 
questioned, the High Court cannot enter 
into an inquiry into the same under 
Art. 226 of the Constitution. Another 
ground which weighed with the Supre- 
me Court while upsetting the judgment 
of the High Court below was that as 
a result of the writ issued by the High 
Court the respondents would remain 
in possession of the property until the 
State filed a suit against them. Accord- 
ing to the Supreme Court the said pro- 
cedure was not justified unless the 
questions of title were determined. 


12, Mr. Paranjpe’s reliance on ano- 
ther judgment of the Supreme Court in 


D.L.F. Housing Construction Ltd. v. 
Delhi Municipal Corpn. (AIR 1979 SC 
386) also seem to be misplaced when 


we notice the basis of that decision. 
There the Supreme Court held that in 
a case where the basic facts are dis- 
puted and complicated questions of law 
and fact depending on evidence are in- 
volved the writ Court is not the 
proper forum for seeking relief, 
As we will show presently, here it is 
not necessary for giving relief to the 
petitioner to decide complicated ques- 
tions of law which appear to be disput- 
ed. Taking minimal basic facts about 
which no dispute can be said to exist, 
it is possible to resolve the controversy 
between the parties in this petition. 
For similar reasons we are also of the 
opinion that the judgment of the Supre- 
me Court in Arya Vyasa Sabha v. 
Commr. of Hindu Charitable & Reli- 
gious Institutions & Endowments, Hyd. 
(AIR 1976 SC 475) is of no assistance to 
the respondents, 
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13. What is being missed by Mr. 
Paranjpe is the very narrow nature of 
the question involved in this petition. 
That question is the validity of the notice 
which is purported to have been issued 
under the authority of what has been 
called old grant terms. The petitioner 
no doubt has based his claim partly on 
the allegation that he is the absolute 
owner of the property in question and 
the Government has no authority what- 
soever to take possession of the same 
but while summarising the averments 
in the petition we have already pointed 
lout that alternatively he has pleaded 
that he is not holding the land under a 
grant and in any case if there is a grant 
it does not provide for resumption of 
the land. Indeed the prayer clause 
which also we have summarised shows 
that the challenge is to the notice on 
the basis that it is not supportable by 
any terms of the grant or any authority 
of law. The respondents themselves 
have, in their affidavit in reply, in 
turn admitted the existence of a writ- 
ten grant which is now said to be lost. 
It is the case of the respondents them- 
selves that the land is resumable under 
the old grant terms. The respondents, 
as we have earlier indicated, have 
come in possession of the property in 
question pursuant to a lease granted 


by the petitioner who must be held to ` 


be having such proprietary right which 
enabled him to grant valid lease in 
favour of the respondents. The mini- 
mum position admitted by the Re- 
spondents must therefore be taken to 
be this that the petitioner is in pos- 
session of the property through his 
predessors-in-title who came upon 
the property by virtue of a grant 
issued by the Government. The peti- 
tioner cannot be regarded as a tre: 
spasser on the suit property. The 
petitioner has acknowledged rights in 


the property, the rights which were 
acknowledged by the respondents 
themselves before and after the im- 
pugned notice was given. In_ these 


circumstances, the petitioner is entitl- 
ed to come to the Court and contend 
that his right to hold the property and 
to lease the same will be extinguished 
by the impugned notice given to him 
Similarly, the unilateral determination 
of the compensation of the structures 
standing on the land is not in pur- 
suance of any law or any terms of the 


grant under which originally the land 


A.I. R. 


was given to the predecessors-in-title 
of the petitioner. Even an offer of an 
arbitration committee will have to be 
justified by reference to either the 
terms of a grant or to some provisions 
of . law.” We do not see the necessity 
at all of deciding the question of the 
absolute nature of the title of the 
petitioner in this petition. So viewed, 
it is clear that no complicated ques- 
tions either of fact or of law arise in 
this case. The respondents are being 
called upon by the petitioner by this 
petition to show under what authority 
the impugned notice is given. If the 
respondent are unable to show the 
legal basis of the notice, the peti- 
tioner must succeed. If the respon- 
dents are able to show that they have 
under the terms of a grant or under 
some other law a right to resume, the 


petitioner must fail subject of course 
to any other contention which the 
petitioner may raise regarding the 


right of the Government to resume the 
land. 


14. That an executive action must 
be supported by the authority of law 
is a proposition of a text-book nature 
but nevertheless bears a repetition in 
view of the contentions raised in this 
petition. In Bishan Das v. State of 
Punjab (AIR 1961 SC 1570) on which 
Mr. Desai, appearing for the petitioner, 
predictably placed reliance, the right 
to a Dharmshala which had been built 
for the benefit of the travelling pub- 
lic was involved. The said Dharm- 
shala had been built by one Ramji 
with the permission of the State on a 
land belonging to the State. After his 
death the petitioners before the Sup- 
reme Court continued the managment, 
They were however dispossessed of the 
property by an executive order passed 
by the Sub-Divisional Officer in pur- 
suance of directions given by the De- 
puty Commissioner and the manage- 
ment was thereafter placed in charge 
of the Municipal Committee. The 
petitioners approached the Supreme 
Court under Art. 32 of the Constitu< 
tion for enforcement of the funda- 
mental right to hold the property until 
deprived of the same in accordance 
with law. The Supreme Court notic- 
ed that the petitioners could not be 
held to be trespassers in respect of the 
Dharmshala, temples and the shops ap- 
purtenant to the same, It was also 


Pa 
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held that the. Dharmshala, temple and 
the shops did not belong to the State 
irrespective of the question whether 
the trust created was of a public or 
private nature. The Supreme Court 
further noticed that even the trustees 
of a public trust could be removed by 
following the procedure mentioned in 
Section 92 of the Code of Civil Pro- 
cedure. The Supreme 
the admitted position that the land be- 
longed to the State and with the per- 
mission of the State Dharmshala, tem- 
ple and the shops had been construct- 
ed and managed originally by Ramji 
Das and thereafter the petitioners. 
The Supreme Court held that the State 
or its executive officers cannot in- 
terfere with the rights of others un- 
less they can point to some specific 
rule of law which authorises their ac- 
tion. The action of the Government 
of taking law into their own hands 
and dispossessing the petitioner by 
way of force was frowned upon by the 
Supreme Court as exhibiting a callous 
disregard for the normal requirements 
of the rule of law apart from what 
might legitimately and reasonably be 
expected from a Government func- 
tioning in a society governed by a Con- 
stitution which guarantees to its citi- 
zens against the arbitrary invasion by 


the executive of peaceful possession of. 


the property. While so holding, the 


Supreme Court placed reliance on an. 


earlier decisions of its own in Wazir 
Chand v. State of Himachal Pradesh, 
(AIR 1954 SC 415) and also on Ram 
Prasad Narayan Sahi v. State of Bihar 
(AIR 1953 SC 215). Similarly in State 
of Madhya Pradesh v. Smt. Shiv Kun- 
warbai (AIR 1971 SC 1477) it has been 
held that :— 

“When attempts are made to deprive 
a person of his lawful inheritance it 
must be shown by irreproachable evi- 
dence that the person in possession 
ceased to have any interest therein at 
a particular point of time and that by 
some process of law the property vest- 
ed in the person seeking to eject the 
former lawful possessor.” f 
As we have mentioned above, the pro- 
position that every executive action of 
the State must be supported by- law is 
almost of a text-book nature. Never- 
the-less, a reference to another judg- 
ment on which Mr. Desai relied can 
be made and that is the State of 
Madhya Pradesh v. Thakur Bharat 
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Singh (AIR 1967 SC 1170). That was a 
case involving the liberty of a citizen 
but the proposition laid down there is 
wide enough to cover the point involv- 
ed in this petition viz. the right to 
property of a citizen. Explaining the 
law laid down in Ram Jawaya Kapur 
v. State of Punjab (AIR 1955 SC 549) 
the Supreme Court pointed out that 
merely because the executive authority 
of the State extends to the legislative 
items of the State, the State or its 
officers in exercise of executive au- 
thority cannot infringe the rights of a 
citizen without an authority of law in — 
that regard. These three authorities 
on which reliance was rightly placed 
on behalf of the petitioner are suff- 
cient to show that any executive ac- 
tion must be supported by some autho- 
rity of law and the State or its offi- 
cers cannot by unilateral or arbitrary 
action threaten to extinguish the rights 
of the private citizens. Mr. Desai ex- 
plained the limited ratio of the decision 
of the Supreme Court in State of 
Orissa v. Ramchandra (AIR 1964 SC 
685). We have ourselves earlier point- 
ed out that on the facts of that case 
the Supreme Court felt that in ex- 
ercise of its jurisdiction under Art. 
227 of the Constitution the High Court 
was not justified in driving the State 
itself to file a suit for possession of 
the property from the ex-Zamindars 
especially when it was an admitted 
position that the Government did have 
a right to resume and in pursuance of 
that right the Government had en- 
tered into possession. The question 
to which we must address ourselves 
now is therefore whether there is any 
authority of law pursuant to which 
the Government ‚can resume the pro- 
perty of the petitioner. Pursuant to a 
permission given by this Court, a de- 
tailed affidavit running into 176 pages 
including the annextures to the affi- 
davit was filed on behalf of the re- 
spondents. 


15.-16. Mr. Paranjpe appearing for 
the respondents traced the , history of 
the settlement of the Poona Canton- 
ment on the basis of the material con- 
tained in this affidavit. This affidavit 
shows that after the battle of Bassein 
in 1803 a Brigade of British troops. 
was stationed at Poona near St. Paul’s 
Church which was outside the present 
Cantonment of Poona. The battle of 
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Kirkee took place on 5th of No. 1817 
and after the defeat of the Peshwas 
in the said battle Poona was captured 
on 17th of Nov. 1817. On lith of 
February 1818 a proclamation was 
issued for delimiting the Poona Can- 
tonment for the settlement of the 
fresh troops. Jn pursuance of this re- 
gulation several steps were taken by 
the military authorities for delimiting 


the area of the Poona Cantonment 
and for removing the persons who 
were found to be residing some of 


whose lands came to be included in the 
Poona Cantonment. Actually the Can- 
tonment limits were said to have 
been marked pursuant to the direc- 
tion contained in Regulation No, 22 of 
1827 which had come into force on Ist 
of September 1827. With considerable 
diligence and industry Mr, Paranjpe 
took us through pages after pages of 
this affidavit. Having gone through 
the same with his assistance, we have 
failed to find any reference therein 
to the property involved in this peti- 
tion viz. the property situated at 17 
Right Flank Lines. Ultimately Mr, 
Paranjpe sought to justify the re- 
spondents’ contention - that the pro- 
perty of the petitioner could not be 
his property mainly on the ground that 
no private property could in all pro- 
bability exist within the Cantonment 
limits. In the entire affidavit to 
which are annexed several documents, 
we have been unable to find any 
mention of the fact that the remote 
predecessors-in-title of the petitioner 
were removed from the Cantonment 
area or that the property which they 
owned was purchased by the military 
authorities pursuant to the directions 
given from time to time. The affidavit 
itself in one sense is candid enough to 
admit that there is no direct evidence 
to the property which is now known 
as 17 Right Flank Lines. In para 65 
and thereafter the details of the pro- 
perty at 17 Right Flank Lines are 
given. We have read all these pages 
carefully with the assistance of Mr, 
Paranjpe and apart from what is re- 
garded as the remote possibility of a 
private citizen being allowed to reside 
within this military area nothing else 
is shown which could eliminate the 
possibility of the existence of private 
property of the petitioners predeces- 
sors-in-title in the Poona Cantonment 
area. In particular, we may make a 
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mention of sub-paragraph (e) of para ` 
65 wherein it is mentioned that the 


houses surrounding House 17 Right 
Flank Lines i.e. the house invọlved in 
this petition were sold by the military 
officers between 1840 and 1852 and 
then it is mentioned: 

“It is quite likely and highly pro- 
bable that the present House No. 17 
was also sold to a private person at 
about the same time by the Military 
Officer and it is inconceivable that 
the European Military Officers who 
owned and occupied the several sur- 
rounding houses could have allowed a 
private native person at that peculiar 
time to own and occupy a house in 
the midst of their houses.” 


The sentence contains its own seed of 
destruction. On the one hand it re- 
fers as highly improbable that a private 
native person could not have been 
allowed to own and occupy houses in 
the midst of white Military Officers; 
on the other hand, it is mentioned 
that it was highly probable that the 
house was sold to a private person by 
the Military Officers. Further the affi- 
davit proceeds to say that the pre- 
decessor-in-title of the present owner 
must have purchased the house from 
the military owner thereof under the 
terms and conditions then prevailing 
subject to the ownership of the land 
of the Government with rights to the 
structures thereupon resumable at the 
pleasure of the Government. There is 
no dispute before us that the house 
stood on the land in question prior to 
1827. It has not been shown as to how 
the land on which this house was con« 
structed vested in the Government. 
If it was the policy of the then au- 
thorities, as mentioned in some of the 
regulations, to remove private citizens 
from the Cantonment area upon pay- 
ment of compensation or otherwise 
purchasing their property, it has not 
been shown that such compensation 
was paid or some purchase price was 
paid to the original owner of the land 
in question. In these circumstances. it 
is impossible to subscribe to the view 
that the earlier predecessor-in-title of 
the petitioner could not have acquired 
any title to the land on which the pre- 
sent house is situated. We have al- 
ready commented with some amount 
of distress upon the use of the words 
‘native person” by the officer who has 
sworn this affidavit, It shows, in our 
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opinion, that the averments contained 
in this affidavit have been borrowed 


from some document written by a co- 
lonial officer in the past. It is doubt- 
ful whether the officer who swore this 
affidavit applied his mind independent- 
ly to the facts which according to him 
were disclosed from the record perus- 
ed by him. 


17. Ultimately this exercise of re- 
ading the entire affidavit did not lead 
Mr, Paranjpe to a position better than 
the one that emerged from the facts 
mentioned in the judgment of the 
Privy Council to which we must now 
make a reference. That is Kaikhusru 
Aderji Ghaswala v. Secretary of State 


for India ((1911) 13 Bom LR 788) 
(PC). Great emphasis has been laid 
by Mr, Paranjpe on this judgment 


which according to him shows that the 
entire land situated within the Poona 
Cantonment area belonged to the Gov- 
ernment and no private individual 
owned any land in the said area. In 
the said case Ghaswala, who was the 
appellant before the Privy Council, 
was a defendant in a suit filed by the 
Government to eject him from certain 
premises within the limits of the 
Poona Cantonment. The action of 
the British Government was based 
upon the claim that the land belonged 
to the Government and was only held 
by the appellant on military or can- 
tonment tenure which entitled the Gov- 
ernment to resume it at their pleasure 
subject to compensation for the build- 
ings which a tenant might have erect- 
ed thereupon. The appellant before 
the Privy Council had claimed the 
land as his own private property and 
had contended that he was entitled to 
compensation on the basis of private 


ownership and not as a mere licensee. 
In other words, the claim of Ghaswala 
was that he was full owner and on 


that basis he must be given higher 
compensation and not merely as a 
licensee. It must also be noted that 
the claim of Ghaswala relating to his 
ownership was traced to a document 
dated 27th of August 1864 whereby a 
Purser of Indian Navy certified that 
for the consideration mentioned in the 
said document he “handed over” to 
the appellants’ predecessor-in-title “all 
claims he had to the house, out-houses 
and premises in general”, Examina- 


tion of the history of the settiement 
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of the Poona Cantonment and the re- 
gulations which were to be followed 
by the then military authorities led 
the Privy Council to the view that 
the purser himself did not have abso- 
lute title in the property and there- 
fore could not pass absolute title to 
his vendees. It is true that while 
deciding the question before it the 
Privy Council] referred to the history 
of the settlement of the Poona Canton- 
ment and then proceeded to say as 
follows: 

“It seems reasonably clear, there- 
fore, that from the first the military 
authorities were conscious, as they 
would scarcely help being of the in- 
convenience and risk of having ab- 
solute owners of land within the can- 
tonment, and of the necessity for pro- 
pitiating them by proper settlements 
and compensation. Even if the appel- 
lant established that the house was 
built at or before the time the canton- 
ment was formed, there is still, under 
the circumstances of the case, a strong 
probability that he was duly compen- 
sated along with other proprietors for 
the change in his position as owner 
to that of licensee. This probability is 
rendered stronger as the history of 
the Cantonment proceeds.” 


Two features which according to us 
are striking from this case must be 
mentioned. One is the fact that the 
title of the appellant before the Privy 
Council was traced to a document 
dated 27th of Aug. 1864 by which 
time the Poona Cantonment had been 
practically settled. The probability of 
a private citizen being allowed in the 
area of the Cantonment was found to 
be small by the Privy Council at that 
late stage of the history of the Can- 
tonment settlement. Secondly the 
document of title was executed by a 
member of the armed forces who was 
found to be in possession of -the bunga- 
low pursuant to a term that the bun- 
galow was resumable by the authori- 
ties in accordance with the regulations 
which applied to a military officer. 
We find-that these two factors were of 
sufficient importance in the conclusion 
arrived at by the Privy Council in 
Ghaswala’s case. Moreover, we cannot 
overlook a very important clause men- 
tioned in the judgment of the Privy 
Council viz. that under the circum- 
stances of the case a strong probabi- 
lity existed that Ghaswala’s predeces- 
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sor-in-title was compensated. This 
cannot therefore be said te be an au- 
thority for the legal proposition that 
every person within the Cantonment 
area was paid off and was not allowed 
to remain amidst the officers in the 
Cantonment area. 


18. Ghaswala’s case has been refer- 
red to by the Privy Council in another 
judgment of its own viz. Secretary 
Cantonment Committee Barrackpore v. 


Satish Chandra Sen (AIR 1931 PC 1).. 


In this case the property belonging to 
the respondent before the Privy Coun- 


cil was being acquired for a public 
purpose under the Land Acquisition 
Act viz. Act No. 1 of 1894. The re- 


spondent set up a claim that he was 
the full owner of the property and on 
that basis he was entitled to compen- 
sation. The Special Land Acquisition 
Judge held that the respondent was 
entitled to the full value of the land 
and accordingly passed a decree in his 
favour on the basis that he was the 
full owner of the land. The Govern- 
ment’s challenge to this award having 
failed in the High Court, the case went 
up to the Privy Council. On the facts 
of that case it was found that the 
respondent before the Privy Council 
must establish his full ownership in 
order to merit higher compensation he 
being in the nature of the plaintiff in 
the Court of the Land Acquisition 
Judge. The Privy Council found that 
the respondent had not established his 
title in such a way as to merit higher 
compensation claimed by him. Then 
their Lordships of the Privy Council 
proceeded to say as follows :— 


“Their Lordships hold that the fair 
inference from these facts, taken in 
connexion with the rules of 1836, is 
that much, and possibly most, of the 
land in this cantonment was and is 
the property of Government; that 
houses were erected upon it by the 
licence of Government, the buildings 
being recognized as the property of 
the persons by whom they were erect- 
ed, and the land remaining in the 
ownership of Government, but that 
there may nevertheless have been 
within the cantonment limits some 
land which was never acquired by 
Government, and of which the owner- 
ship was always in private hands.” 

The history of the delimitation of 
the Barrackpore Cantonment was al- 
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most on the lines upon which the set- 
tlement of the Poona Cantonment was 
made. Despite this if the Privy Coun- 
cil came to the conclusion that some 
land must have remained with private 
persons, we do not see how, it can be 
laid down as a matter of law that no 
land in the Poona Cantonment could 
have been the subject-matter of pri- 
vate ownership before or after the set- 
tlement of the Cantonment limits, 
Referring to its own decision in Ghas- 
wala’s case the Privy Council noticed 
that the said decision was based upon 
the probabilities which were made 
stronger partly on the basis of the re- 
gulations applicable to the Poona Can- 
tonment and partly by the progress of 
the settlement of the cantonment. It 
has not been mentioned, as indeed it 
could not be done, that Ghaswala’s 
case was an authority for the pro- 
position that in Poona Cantonment no 
private property was existing because 
of a regulation which required that 
such property should not be allowed 
to exist. 


19. At this stage we may also ad- 
vert to another very significant obser- 
vation to be found in the judgment in 
Barrackpore Cantonment case. The 
respondent on whom lay the burden 
of proving that he was the absolute 
owner in order to merit higher com- 
pensation was found to have failed to 
discharge that burden. Then the fol- 
lowing observation was made by the 
Privy Council :— 


“Tf it lay upon the appellant to 
prove the acquisition of the particular 
plot which is the sukject of this ap- 
peal, there can be no doubt that he 
has failed to do so.” 


In other words, if the Cantonment 
Board had been driven to file a suit 
on the basis of the title it would have 
also on the material placed in that 
ease failed in its suit. Ultimately 
therefore it must be found out whe- 
ther in fact a particular property was 
purchased by the Government while 
the Cantonment was settled. The 
view which we have thus taken after 
considering the two judgments of the 
Privy Council is not weakened by an~ 
other judgment of the Privy Coun- 
cil in Hari Chand v. Secretary of 
State (AIR 1939 PC 235) on which 
also reliance was placed by Mr. 
Paranjpe. © The facts of Hari Chand’s 
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case are almost identical with the 
facts of Barrackpore case viz. that the 
plaintiff whose land in the Cantonment 
area is acquired for public purpose 
must prove his title before he can 
claim compensation. In the additional 
affidavit filed on behalf of the respon- 
dents the judgment of this Court in, 
Framji Dorabji Ghaswala v. Secretary 
of State has been included. In the 
said judgment a brief history of the 
delimitation of the boundaries of the 
Kirkee Cantonment has been given. 
Finding that the boundary lines had 
run in particular directions and con- 
sidering the position of the property 
of the appellant in that case this 
Court held that: 


“This is in itself sufficient to raise a 
certain presumption that the land be- 
longed to the Government”. 


Mr. Paranjpe’s attempt was to extend 
this presumption to the lands in the 
Poona Cantonment area also. That at- 
tempt must fail because in Ghaswala’s 
case that presumption was raised by 
considering the location of the vari- 
ous properties in Kirkee Cantonment 
and the manner and the terms under 
which that cantonment was settled, 
It is needless to say that the conclu- 
-|sion which emerges from the conside- 
ration of the evidence in a particular 
case cannot be put on the pedestal of 
a proposition of law in another case. 
On the facts of each case it will have 
to be found out whether the land in 
a cantonment area belongs to the Gov- 
ernment and whether there is evi- 
dence before , the Court in regard to 
the actual tenure of this land. Till such 
evidence is adduced and found reliable, 
it would be unsafe to assume that the 
land belonging to a private person was 
taken over by the Government in pur- 
suance of one or the other of the re- 
gulations framed by the Government. 


20. In para 14 of the affidavit dated 
10th of August 1972 filed on be- 
half of the respondents it has been 
specifically mentioned that the land in 
question has been granted to the pre- 
decessor-in-title of the petitioner under 
the old grant under the conditions of 
Government General Order dated 6th of 
Jan. 1827 which has a statutory force. 
This order has been reproduced in the 
affidavit dated 31st of July 1974 filed 
on behalf of the respondents and it is 


> 2 ea Lt 


P. T. Anklesaria v. H. C. Vashistha [Prs. 19-21] Bom. 21 


at page 118 of the Paper Book. It is in 
following terms :— 


“The Governor General-in-Council 
finds it necessary to explain in general 
Orders that any permission which officers 
not provided with public quarters may 
receive to erect houses on ground with- 
in a Fortress or Military Cantonment 
confers on them no right of property 
whatever in the ground allotted to 


-them for that purpose which continues 


to be the property of the State and re- 
sumable at the pleasure of Govern- 
ment”, 

A proper reading of this order shows 
that the land itself in the first place 
must have been allotted to the officers 
and in the second place they must have 
been given permission to erect quar- 
ters on the said land. Thus, it is made 
clear that such permission viz, the per- 
mission to erect houses will not confer 
any title on the land allotted to them. 
We thus fail to see the relevance of 
this order while determining the ques- 
tion as to whether the ancestor of the 
petitioner had held the land with the 
right of resumption claimed by the 
Government. It does not refer to the 
permission, if any, given to the civi- 
lians; nor does it refer to the grant of 
land made to the private citizens. 


21. Mr. Paranjpe referred to an 
application dated 18th of Feb. 1885 
made by Jivanji Sultan Ali predecessor- 
in-title of the father of the petitioners. 
That application is to be found at Exh. 3 
to the affidavit dated 10th of Aug. 
1972. It was an application made by 
Jivanji Sultan Ali to the Cantonment 
Magistrate requesting the latter to give 
him permission to add a room to his 
Bungalow No. 10 on Right Flank Wan- 
owrie Lines. The Commanding Officer 
made an endorsement on this applica- 
tion on 30th of Mar. 1885 that the 
grant of the land applied or for the 
buildings to be erected thereon will not 
be injurious to the health and comfort 
of the troops or to the inhabitants of 
the cantonment or to the appearance 
of the cantonment. A map annexed to 
that application was also examined and 
found to be in order by the Assistant 
Quarter-Master-General. The applica- 
tion of Jivanji Sultan Ali was specifi- 
cally for a permission for adding a 
room to the structure which was exist- 
ing on the land. It was not for the 
purpose of granting permission to oc- 
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cupy the land or to construct a new 
house on the land already in possession 
of the applicant. However at the end 
of the form there are certain terms 
which are alleged to have been accept- 
ed by the applicant who certified that 
. the conditions which were referred to 
in his application dated 19th of Feb, 
1885 granted to him had been explain- 
ed to and were perfectly understood 
by him. One of the conditions is in the 
following terms :— 
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“Government retains the power of 
resumption at any time on giving one 
month’s notice, and paying the value of 
such buildings as may have been au- 
thorised to be erected—the value to be 
fixed by a Committee of Arbitration, to- 
gether with the sum originally paid as 
ground fee,” 


From this term, which according to 
Mr. Paranjpe was accepted by the pre- 
decessor-in-title of the petitioner, it is 
sought to be inferred that the right of 
resumption was attached to the land 
and this condition was accepted by the 
predecessor-in-title.. On a closer ex- 
amination of the terms in which this 
form came to be utilised by the said 
Jivanji Sultan Ali, it will be seen that 
the interpretation sought to be put up- 
on this form and the contents therein 
by Mr. Paranjpe is wholly misconceiv- 
ed. This is a form which was prescrib- 
ed under a regulation of the year 1875. 
Section 18 of this regulation dealt with 
the cantonment and cl. 52 onwards of 
the said section provide for granting 
of the unoccupied lands in the canton- 
ment area, Applications for occupying 
the lands were to be made in form 
212 which is the form with which we 
are concerned. This is so provided in 
clause 56 which further stipulates that 
the application must be accompanied 
by a sketch or a rough plan of the 
site applied for embracing the portion of 
cantonment adjacent to it and exhibit- 
ing the roads, public buildings or pri- 
vate estates by which it was bounded. 
Cl. 58 specified that no ground should 
be granted except on certain condi- 
tions one of which was the retention by 
the Government of the power of re- 
sumption at any time on giving one 
month’s notice and paying the value of 
such buildings as may have been au- 
thorised to be.erected. Even marginal 
understanding of these facts will show 
that the conditions which were alleged 
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to have been admitted by Jivanji Sul- 
tan Ali were wholly inappropriate to 
the application for addition of a room 
which he had made. That application 
could not, by any stretch of imagination, 
be called an application made under cl, 
(56) of S. 18 of the Regulation of 1875. 
If the signature made by Jivanji Sultan 
Ali under the said terms and condi- 
tions is to be regarded as an admission 
that admission is clearly explained by 
the very nature of the form and the 
circumstances .in which that permission 
was sought. We therefore do not at- 
tach any importance to what Mr, 
Paranjpe has characterised as a clear- 
cut admission on the part of the pre- 
decessor-in-title of the petitioner, 


22. At this stage we must check the 
flow of this judgment and turn to the 
crucial point involved in this petition, 
That is, as we have already indicated, 
the right of resumption pleaded by the 
Government under what is characteris- 
ed as old grant term and the right of 
the Government to unilaterally fix com- 
pensation of a structure which accord- 
ing to them they are entitled to take, 
In para 11 of the affidavit dated 10th 
of August 1972 a clear-cut admission 
has been given on behalf of the re- 
spondents that there was an original 
grant which, at the time of joining the 
issue with’ the petitioner, was nòt avail- 
able. If this is so, the respondents 
were at liberty to prove how and in 
what circumstances that old grant has 
become unavailable and to establish 
the circumstances under which 
could produce and rely upon the secon- 
dary evidence. Section 91 of the 
Indian Evidence Act lays down that 
when the terms of a grant have been 
reduced to the form of a document and 
in those cases where any matter is re- 
quired by law to be reduced to the 
form of a document, no evidence shall 
be given in proof of the terms of such 


grant except the document itself, or 
the secondary evidence as admissible 
under the provisions of the Evidence 
Act. Section 61 stipulates that the 


contents of the documents may be pro- 
ved either by primary or by secondary 
evidence and the primary evidence has 
been defined in Section 62 as the docu- 
ment itself produced for inspection of 
the Court. Section 63 defines secon- 
dary evidence to mean and includes — 


they. 
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(1) Certified copies given under the 
provisions contained in the Evidence 
Act; 


(2) Copies made from the original 
by mechanical processes; 

(3) Copies made ,from or compared 
with the original; 

(4) Counter-parts of documents as 
against the parties who did not execute 
them; and 

(5) Oral accounts of the contents of 
a document given by some person who 
has himself seen it. 

23. Section 65 lays down under what 
circumstances secondary evidence can 
be given. The respondents have not 
made out a case as required by Sec- 
tion 65 of the Evidence Act to produce 
and rely upon secondary evidence. It 
is ‘unnecessary to refer to this aspect 
of the case further because what has 
been produced in the affidavit is not 
secondary evidence at all as defined in 
Section 63 of the Evidence Act. The 
entire attempt on behalf of the respon- 
dent is towards probabilising the case 
of the resumption terms from historical 
circumstances, contents of the regula- 
tion passed from time to time and the 
conduct of the parties. Even if one 
has to test the veracity of the claim 
of the respondents on this basis, we 
are bereft -of the particulars such as 
date of the grant. the terms of the 
grant and the party in whose favour 
that grant was given. If it is the con- 
tention of the respondent that the land 
is resumable, the evidence relating to 
the terms on which the land is resum- 
able must come forth. There is before 
us no such evidence. Merely because 
jn one particular case on the probabi- 
lity of that case it was held that a 
land belonging to a particular person 
must have vested in the Government, it 
is impermissible for us to hold that simi- 
lar set of facts existed in another case. 
On the material placed before us we 
have been unable to find any evidence 
relating to the land in dispute in this 
petition which would indicate that this 
particular land is resumable by the 
Government on the terms and condi- 
tions set out by them in the impugned 
notice. That notice is thus found to 
be without authority of law and natu- 
rally will have to be set aside. 


_24, Since however some arguments 
have been with considerable persis- 
tence advanced before us, we may make 
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a brief reference to the same. Our 
attention is invited to the Government 
(Bombay) General Order dated 22nd 
Aug. 1835. If the object of this re- 
ference was to indicate that the land 
involved in the petition is also resum- 
able, it has hopelessly failed in achiev- 
ing that object. This order refers to 
the procedure for appropriation of un- 
occupied land within the limits of the 
military cantonment after this order 
came into force. Ci. 5 of this Order 
mentions that the permission granted 
to occupy the land within the canton- 


ment area confers no proprietary 
rights on the occupant. By another 
order viz. Government General Order 


dated 7th of May 1838 a system of 
rules is purported to have been evolved 
which permits resumption by the Gov- 
ernment of the land which was allowed 
to be occupied by private persons. As 
it has been pointed on behalf of the peti- 
tioner, for the first time mention of the 
power of resumption occurs in these 
rules under the Government General 
Order of 7th of May 1838. One cannot 
contend and it has not been contended 
that this power of resumption operates 
with retrospective effect. Then there 
is Government General Order No. 569 
dated 8th of Nov. 1849. Art. 28 of 
this order required owners of houses 
within the cantonment, not being re- 
sident military officers, to have their 
names registered in the major or Bri- 
gade or Station Staff Officer’s Office to- 
gether with the bona fide value of 
their buildings, monthly rent and the 
names of their- occupants. It has been 
mentioned that pursuant to this direc- 
tion details of the houses were given. 
Then there is Government General 
Order No. 677 dated 15th of Dec. 1851 
which also deals with applications for 
unoccupied ground for the purpose of 
being enclosed, built upon or in any 
way appropriated to the private par- 
ties within the limits of military can- 
tonment, This provision relating to 
the occupation of unoccupied land is 
obviously inapplicable to the land ‘in 
dispute which had been occupied long 
before this Government General Order 
was passed. Further provisions under 
these General Orders which include the 
provision relating to resumption cannot 
be said to deprive the predecessor-in- 
title of the petitioner of any right 
which he already possessed. One docu- 
ment to which reference. would be most 
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anpropriate is to be found at Exh. 25 
annexed to the affidavit dated 31st day 
of July 1974 and that is the notice 
issued by the Special Land Acquisition 
Officer, Poona, on 8th of November 
1928 calling upon the public in gene- 
ral and the occupiers of land in par- 
ticular in Poona Cantonment to admit 
the proprietary rights of the Govern- 
ment to the soil on which their hold- 
ings stand or otherwise to establish 
their claim with documentary proof. 
Tf it is contended that the petitioner 
did not accept this invitation to prove 
his title and thus he must be deemed 
to have acquiesced in the title of the 
Government to the soil of the Canton- 
ment Board, that contention must ob- 
viously fail because the Special Land 
Acquisition Officer, Poona is not shown 
to be having any judicial or other au- 
thority to determine the title of the 
properties in the Cantonment area. On 
the other hand, this public notice re- 
quired occupants of the property in 
the Poona Cantonment area to prove 
their title giving rise to an inference 
that even the Government was aware 
as late as in the year 1928 that there 
were private properties within the 
Cantonment area. Reliance placed up- 
on the registers of the Government 
property maintained by the Canton- 
ment Authorities will also be of little 
assistance to the respondents because it 
has not been shown to us that before 
making entries in the registers, owners 
of the properties were individually in- 
formed of the proposal to make entries 
in such registers. It has been contend- 
ed that public notice had been given 
and it should be regarded as a notice 
to all the occupiers- in the Cantonment 
area. It has not been contended, let 
alone shown, that such public notice 
could be given or was given in pur- 
suance of any provision in any Act or 
Rules made under any Act. It is an ad- 
mitted position that no individual notice 
was given to the petitioner or his father 
before making any entry in the regis- 
tet maintained by the Cantonment 
Authorities. There is no presumption 
in law that the entries made in such 
register are true until the contrary is 
proved — the type of presumption 
which will be found in respect of the 
entries in the Record of Rights under 
the Land Revenue Code. 


25. Mr. Govilkar placed reliance up- 
on Section 37 of the Bombay Land Re- 


P. T. Anklesaria v. H. C. Vashistha 


possession of the petitioners; 


A.I. R. 


venue Code, 1879, wherein it has been 
mentioned that all public roads, lanes, 
paths and other parts of the land and/or 
lands wherever situated “which are not 
the property of individuals, or of aggre- 
gate of persons legally capable of 
holding property” were declared to be 
with all the rights in or over the same 
or appurtenant thereto as the property 
of the Government. This, says Mr. 
Govilkar, shows that the property of 
the petitioner situated in the canton- 
ment area must also be regarded as the 
property which vested in the Govern- 
ment under Section 37 of the Code. 
The fallacy of this argument need only 
be mentioned to be appreciated. Mr. 
Govilkar relied upon a statute of 1879 
which speaks of the property “which 
are not the property of individuals” 
vesting in the Government. Mr. Govil- 
kar should not have missed that we 
are dealing with a property which was 
the property of some individual long 
before the Code came into force. Af 
the most it could be suggested by the 
respondents that by subsequent change 
in the circumstances, including the pro- 
mulgation of some Government Gene- 
ral Orders, the property passed . from 
the hands of individuals into the hands 
of Cantonment but that is not the sug- 
gestion. Worse still Mr. Govilkar fail- 
ed to show us how the property with 
which we are concerned and which was, 
according to him, the property in the 
hands of the Cantonment Board could 
be covered by Section 37 of the Bom- 
bay Land Revenue Code. Another as- 
pect of this argument which was. relied 
upon on behalf of the respondents was 
the absence of any assessment payable 
on the holding by the petitioner. The 
contention was that the absence of as- 
sessment is itself an indication of the 
public character of the holding. We 
are unable to accept this interpretation 
because if the assessment referred to 
above is the one to be made under the 
Land Revenue Code, it is patent 
that the Land Revenue Code could not 
have applied in the first place to the 
lands in the Cantonment Board. 


26. On a consideration of all the mate- 
rial that has been placed before us by 
the petitioner as well as the respon- 
dents, it is clear to us that there is no 
evidence whatsoever of the Govern- 
ment’s right te resume the land in 
thera is 
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no evidence of the terms under which 
that right of resumption. if any, could 
be exercised and most important, there 
is no evidence whatsoever of the right 
or power of the Government to acguire 
the structure standing upon the land in 
question by determining arbitrarily or 
unilaterally its compensation. All 
these three rights—the .right of resump- 
tion, the right to resume upon particu- 
lar terms and the right to take posses- 
sion of the houses situated on the land 
which are mentioned in the impugned 
notice — are found to be non-existing. 
The impugned notice, therefore, is 
patently without any authority of “law 
and is not supportable by the terms of 


the grant which itself has not been 
proved. 
27. In the result, it must be held 


that the respondents cannot act upon 
the notice of 29th of Jan. 1972. Ac- 
cordingly, we hereby issue a writ of 
mandamus declaring that the notice 
bearing No. 701/62/L/L & C/71/12088/D 
(lands) dated 29th of Jan. 1972 issued 
by the Government of India in the 
Ministry of Defence is without an au- 
thority of law and is of no legal con- 
sequence and restrain the respondents 
in this petition from acting under the 
said notice or from resuming the pro- 
perty of the petitioner or any part 
thereof in pursuance of the said notice. 
Considering the number of days over 
which the hearing of this petition along 
with the hearing of Special Civil Ap-. 
plication No. 364/71 went on we are of 
the opinion that the costs should be 
quantified at Rs. 1500/- in each of these 
petitions, We direct that the respon- 
dents shall pay to the petitioners the 
costs of Rs. 1500/- in this petition. 
Petition allowed. 
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(2) — Lease of tenement without inti- 
mation to Collector under Cl. 22 (2) 
— Lease is forbidden by law and jis 
void — (Contract Act (1872), S. 23.) 


It is obvious from sub-cl. (2) of 
Ci. 22 that there is a total prohibition 
which prevents occupation of any 
house unless there is an order under 
Cl. 23 or clause 24 or an assurance 
that the letting is permitted in accord- 
ance with cl. 23 (2). This clause thus 
lays down that there shall not be any 
occupation unless that occupation falls 
within the provisions of clause 23 or 
24. Under Section 23 of the Contract 
Act, a consideration or object which is 
forbidden by law is unlawful or every 
agreement with such unlawful con- 
sideration or object is void. As such, 
a lease of a tenement by a landlord 
without intimation to the Collector 
under Cl. 22 (2) is forbidden by law and 
is void. AIR 1959 SC 689, Rel. on; AIR 
1964 All 1 (FB) and AIR 1974 Sc 1924, 
Expl. (Paras 13, 15) 


It is true that clause 28° empowers 
the Collector to take such steps and 
to use such force as may be neces- 
sary for the purpose of securing com- 
pliance with, or for preventing or 
rectifying any contravention of the 
order, The grant of power to the Col- 
lector in this respect, however, would 
not necessarily mean that the occupa- 
tion of a tenant in contravention of 
the Rent Control Order is valid, Every- 
thing will depend upon whether the 
Rent Control Order has permitted such 
letting. Clause 22 (2) gives a sure indi- 
cation that the occupation of a tenant 
in breach of the Rent Control Order 
is not permitted. (Para 13) 


(B) Evidence Act (1872), S. 115 — 
— Question about validity of lease — 
Proceedings filed by landlord for re- 
covering rent or for getting permis- 
sion under Rent Control Order, for 
terminating the tenancy — Proceedings 
withdrawn — Filing of fresh proceed- 
ings held did not constitute waiver or 
estoppel against landlord from con- 
tending about void nature of lease. AIR 
1959 SC 689, Rel. on. (Para 16) 


(C) C. P. & Berar Letting of Hou- 
ses and Rent Control Order (1949), 
CI. 22 (2) — Lease in contravention of 
— Suit by landlord for restoration of 
possession is legal and proper. 

Where the landlord comes before the 
Court with a statement that the de- 
fendant has obtained possession of the: 
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premises under a void contract as it 
was prohibited by Rent Control Order 
and that possession should be restored 
to the plaintiff, such a suit is quite 
legal and proper, particularly when it 
is based on title, In such a suit, the 
contention that a party to a void con- 
tract cannot take advantage so as to 
prejudice the other side, has no force, 

(Para 17) 


(D) Civil P. C. (1908), O. 20, R. 12 
— Lease of tenement prohibited by 
Rent Control Order — Suit by land- 
lord for restoration of possession and 
mesne profits — Grant of mesne profits 
at the rates of rent prevailing at the 
date of institution of suit is quite legal 
although the rent agreed to was lower. 


(Para 18) 
Cases Referred: Chronological Paras 
AIR 1975 SC 412 14 
AIR 1975 SC 1525 14 
AIR 1975 All 166 (FB) 14 
AIR 1974 SC 1924 11 
1971 Mah LJ (Notes) 64 10 
1970 Mah LJ (Notes) 21 9 
AIR 1964 All 1:1963 All LJ 406 (FB) 

11, 12, 14 
1961 Nag LJ (Notes) 27 10 
AIR 1959 SC 689 15, 16 


M. T. Dharmadhikari and B. N. 
Mohta, for Appellant; A. S. Bobde and 
F. J. Gimi, for Respondent. 


GADGIL, J:— This is defendant’s 
appeal challenging the decree passed 
against him in Special Civil Suit No. 16 
of 1966 of the file of the Civil Judge, 
Senior Division, Akola. 


2. The litigation pertains to the 
shop premises situate at Akola. They 
are part of house No. 92 in ward 
No, 29. This house is of the ownership 
of the plaintiff since 2-2-1954 as on 
that date the plaintiff purchased it 
from the previous owner Messrs 
Sawatram & Sons Limited under the 
sale deed Ex. 117. Deceased Shiojibhai 
was occupying all three blocks or tene- 
ments in the said house as a tenant 
since before this purchase. There is no 
dispute that Shiojibhai left possession 
of one of the blocks sometime in 1956. 
Thereafter the two blocks continued in 
possession of Shiojibhai on the rent of 
Rs. 1761/- per year, Shiojibhai died on 
9-3-1958 leaving behind him his daugh- 
and two brothers by name 


ters 
Shamjibhai and Hanaraj. There is no 
dispute that these three brothers had 


already partitioned their estate on 
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15-11-1948 under the partition deed 


Ex. 128. 


3. The plaintiffs case in brief is 
that by Diwali 1958, ie. by about 
11-11-1958 both the blocks were given 
in possession of the plaintiff and there- 
after one of the blocks, namely, the 
suit premises were taken on lease by 
Shamjibhai on a montlhy rent of 
Rs, 100/-. Till next Diwali, (i.e. Oct.- 
November 1959) Shamjibhai alone was 
the tenant of that block. At this stage 
we would like to state that it is this, 
block which is the subject-matter of 
this litigation. Thereafter from Oct.- 
Nov. 1959 till Oct-Nov. 1961 Shamji- 
bhai and the present defendant Kaku- 
bhai were jointly possessing the suit 
premises as tenants on the rent of 


‘Rs. 100/- per month, The plaintiff fur- 


ther alleges that after Nov. 1961 (after 
Diwali 1961) the defendant alone con- 
tinued as a tenant, and since then he 
has been paying rent. The plaintiff, 
however, contends that the lease of 
the suit premises initially to Shamji- 
bhai in 1958 and thereafter to Kaku- 
bhai in 1961 was bad and inoperative, 
inasmuch as it was in contravention 
of the provisions of the CŒ. P. and 
Berar Letting of Houses and Rent Con- 
trol Order, 1949 (hereinafter referred 
to as the Rent Control Order). Clause 
22 of that Order prescribes that 
every landlord shall within seven days 
from the date on which a house be- 
comes vacant or available for occupa- 


tion give intimation about this fact to 


the Collector in the prescribed form 
and that he shall not let it or occupy 
it except in accordance with Cl. 23. 
Clause 23 states that on receipt of 
such intimation but within fifteen days 
thereof the Collector may order the 
landlord to let out the house to a 
person mentioned in the order. If no 
such order is passed, the landlord is 


entitled to let out the house to any 
person. The main allegation in the 
plaint is that the plaintiff has not 
given any intimation about the suit 


premises having fallen vacant in Nov. 
1958 when they were let out to 
Shamji. Similarly no intimation was 
given when the premises were let out 
to the defendant in October-November 
1961. With this allegation it is con- 
tended that the transaction of lease is 
void as itis forbidden by law, and 
that, therefore, the defendant has been 


in possession either as a licensee or as 
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a trespasser. The plaintiff had in 1965 
filed two proceedings against the de- 
fendant—one was Small Cause Suit No. 
8 of 1965 claiming a decree for arrears 
of rent of Rs. 200/- and the other 
proceeding was under clause 13 of the 
Rent Control Order, That clause pro- 
vides that a landlord can terminate the 
tenancy of a tenant only after obtain- 
ing previous permission of the Rent 
Controller. The grounds on which such 
permission can be granted are enu- 
merated in clause 13 (3). Both these 
proceedings were, however, withdrawn 
by the plaintiff. For example, Ex, 115 
is a copy of the order-sheet in Small 
Causes Case No. 8 of 1965 showing 
that the suit was dismissed for default. 
Similarly the order-sheet Ex. 114 
shows that the Rent Control Case No. 
211/71/64-65 was disposed of for want 
of prosecution. The plaintiff has alleg- 
ed in the plaint that these proceedings 
were filed on a mistaken belief that 
the defendant was a lawful tenant. It 
is further contended that the proceed- 
ings were withdrawn as soon as the 
plaintiff came to know that the lease 


in favour of the defendant was void. 
The plaintiff, therefore, filed a suit 
under appeal claiming possession and 


mesne profits. Rs. 1436.66 were claim- 
ed as mesne profits from  Oct.-Nov. 
1964 till 4-1-1966 at the rate of 
Rs, 100/- per month. Another item of 
mesne profits consists of Rs 2,160/- so 
as to cover the period from 4-1-1966 to 
8-8-1966 at the rate of Rs 10/- per day. 


4. The defendant resisted the suit 
by his written statement Ex. 26. In sub- 
stance, he contended that since the 
time when Shiojibhai was alive, the 
defendant has been in possession along 
with Shiojibhai, and after his (Shioji- 
bhai’s) death, with Shamjibhai. He 
denied that in November 1958 posses- 
sion of both the blocks was handed 
over to the plaintiff or that thereafter 
the suit premises were separately 
taken on rent by Shamjibhai. Accord- 
ing to him, the lease that was opera- 
tive at the time of Shiojibhai’s, death 
continued even after the death of 
Shiojibhai. He pleaded that he was 
working with Shiojibhai in the shop 
premises as Shiojibhai’s grandson and as 
such was entitled to an interest in the 
estate of deceased Shiojibhai as well as 
of his heirs. The defendant further 


pleaded that after Shiojibhai’s death, 
the plaintiff agreed that the old lease 
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would subsist and that onor about 22-11- 
1958 the plaintiff accepted Shamjibhai 
as a tenant along with the defendant. 
It was further pleaded that possession 
was not handed over to the plaintiff at 
any time and that, therefore, there 
was no necessity for giving intimation 
to the Rent Controller under clause 22 
of the Rent Control Order, The defen- 
dant denied that the lease in his 
favour is void. His another contention 
is that after having accepted the defen- 
dant as a tenant, the plaintiff is now 
estopped from taking the plea that 
the lease is void. The defendant made 
a reference to the Rent Control Pro- 
ceedings and the Small Cause Suit 
that was filed by the plaintiff and then 
contended that the plaintiff is also 
estopped on account of taking such 
steps on the basis that the defendant 
was a tenant. The defendant denied 
that he is either a licensee or a tres- 
passer. He also denied his liability to 
pay any mesne profits. 


5. The learned Civil Judge, Senior 
Division, heard the suit after framing 
necessary issues. In substance, he came 
to the conclusion that by October- 
November 1958 the plaintiff obtained 
possession of the two blocks and that 
thereafter the suit premises were let 
out to Shamjibhai. The trial Court 
also held that the suit premises were 
occupied by the defendant along with 
Shamjibhai from Diwali of 1959 to 
Diwali of 1961 and that thereafter the 
defendant alone occupied the premises 
as a tenant. It was held that no inti- 
mation was given to the Rent Con- 
troller when Shamjibhai or the defen- 
dant was put in possession of the suit 
premises as a tenant. A finding was 
recorded that the lease in favour of 
Shamjibhai as also of the defendant is 
void on account of the absence of such 
intimation. The learned Civil Judge 
found that the defendant has been in 
permissive possession and as such a 
licensee. The said licence was treated 
as revoked on account of the plain- 
tiffs notice. The suit was, therefore, 
decreed and hence this appeal, 


6. Mr. Dharmadhikari for the 
pellant submitted that the entire ap- 
proach to this litigation is erroneous, 
inasmuch as there was no vacancy in 
November 1958 as also in November 
1961] and as such it was not’ necessary 
to give any intimation of such vacancy 


ap- 
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to the Collector under clause 22 of the 
Rent Control Order. We have already 
~ referred to the contentions raised by 
the defendant in this respect. Accord- 
ing to the defendant, . Shiojibhai, 
Shamjibhai and the defendant were in 
possession of the premises during the 
lifetime of Shiojibhai and that after 
his death Shamjibhai and the defendant 
continued to be in possession. This 
joint possession came to an end by 
November 1961 and since then the 
defendant is in exclusive possession 
and that too as a tenant. Of course, 
the plaintiff has denied this position. 
However, we think that the evidence 
on record does indicate that actual 
physical delivery of possession in Nov. 
1958 had not taken place. Similarly, 
it appears that the defendant was do- 
ing some work in the shop even dur- 
ing the lifetime of Shiojibhai. Plain- 
tiff Nathmal (Ex. 140) has made a 
statement in the  cross-examination 
(Para 4) that the defendant might be 
sitting in the shop of Shiojibhai dur- 


ing Shiojibhai’s lifetime. Nandaial 
Mehta (D. W. 1) was serving with 
Shiojibhai. He has stated the posses- 


sion of the suit premises was never 
given up by Shiojibhai and that after 
his death the defendant has been in 
possession. He has also stated that the 
defendant used to sit in the shop of 
Shiojibhai as his relative and not as 
a servant. (Shamjibhai D. W. 2) has 
given similar deposition by stating that 
Shiojibhai never left possession of the 
premises, His evidence indicates that 
he wants to say that even after 
Shiojibhai’s death the possession of the 
suit premises has not been given to 
the plaintiff. Defendant Kakubhai 
(D. W. 3) has entered the witness-box 
and has stated that possession was 
never handed over to the plaintiff. He 
has also added that he used to carry 
on his work in the suit premises. He 
has added that the electric meter in 
the suit premises is still in the name 
of Shiojibhai. Mr. Dharmadhikari relied 
upon all this evidence for the purpose 
of contending that there was no physi- 
cal delivery of possession as alleged 
by the plaintiff. Mr. Bobde for the re- 
spondent, however, submitted that the 
receipt Ex. 113 dated 22-11-1958 would 
be a good proof that possession was 
actually delivered to the plaintiff oy 
Diwali of 1958. Ex. 113 is a receipt 
executed by Shamjibhai in favour of 


the plaintiff. It .appears that Shioji-~ 
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bhai had advanced a loan of Rupees 
25000/- to the plaintif on a pro-note. 
Rs. 10;000/- were returned to Shiojibhai 
during his lifetime. On 22-11-1958 the 
accounts of this loan transaction were 
made. Rs. 13,232.25 were found due 
towards principal and interest on that 
much amount was paid and the debt 
was satisfied. While making the ac- 
counts the rent amount of Rs. 3194-4/- 
that was payable by Shiojibhai to the 
plaintiff was also taken into account. 
At the fag-end of the receipt there is 
a statement that all the shops which 
were in possession of Shiojibhai were 
delivered to the plaintiff by October- 
November (Diwali) 1958. It is true 
that this receipt does contain a state- 
ment about delivery of possession. How- 
ever, we think that there was no 
physical delivery. It seems that the 
question arose as to how and in what 
capacity the two blocks should be n 
possession of Shiojibhai and others. The 
parties agreed that one block shouid 
be handed over to the plaintiff. Thus 
there was physical delivery of posses- 
sion of that block while the other 
block, namely, the suit premises was 
decided to be continued with Shioji- 
bhai as a tenant. 


7. It was further contended that 
the manner in which the plaintiff made 
accounts of the rent paid from time to 
time would give an indication that 
the plaintiff never treated Shiojibhai 


as the lone tenant. Much stress is 
laid on the payment made on 12-1- 
1962 under the receipt Ex. 108 It 
shows that the defendant paid the 
rent of Rs. 1200/- (for 12 months) to 
the plaintiff and hence a receipt in 


favour of the defendant was passed. 
But the extracts of the plaintiffs ac- 
counts (Ex. 139) show that the amount 
of Rs. 1200/- was credited as paid by 
Shiojibhai. This circumstance coupled 
with the above-mentioned evidence of 
the defendant .sitting in the suit pre- 
mises since the lifetime of Shiojibhai 
has been relied upon for the purpose 
about contending that the premises 
were held not by Shiojibhai alone and 
that he along with Shiojibhai and the 
defendant were enjoying the premises. 
Tt was also urged that the joint en- 
joyment continued by Shamjibhai 
and the defendant after Shiojibhai’s . 
death. It is in this manner that Mr. 
Dharmadhikari argued that the lease 
continued even after Shiojibhai’s death 
and as such there was no. vacancy. In 
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addition, it was urged that there was 
no physical possession of the suit pre- 
mises at any time. 


8. Thus the position is that the de- 
fendant was sitting in the suit pre- 
mises since the time of Shiojibhars 
death and that there was no actual 
physical delivery of possession of the 
suit tenement in October-November 
1958. The question, however, is as to 
what would be the effect on the legal 
relationship between the parties. We 
have already observed that Shiojibhai 
and Shamjibhai were separate since 
1948. Thus Shamjibhai cannot claim 
any interest in the property (including 
the leasehold property) of Shiojibhai. 
The defendant is the daughters son of 
Shiojibhai, but it is in evidence 
that Shiojibhai’s daughters were alive 
at the time of his death. The tenancy 
rights over the suit premises can de- 
volve only by inheritance. The mere 
fact that the defendant was sitting in 
the shop of Shiojibhai as a close rela- 
tive of Shiojibhai would not make him 
as a joint tenant along with Shiojibhai. 
It will not, therefore, be possible for 
the defendant to contend that after 
Shiojibhai’s death the same old lease 
continued in favour of the defendant. 
The fact that by Diwali of 1958 the 
possession of the suit premises was not 
physically handed over to the plaintiff 
would not be of any use, particularly 
when since Nov. 1958 Shamjibhai was 
- treated as an independent and separate 
tenant of the suit premises. The posi- 
tion has been made clear by Shamji- 


bhai in paragraph 4 of his evidence. 
He has stated that as the receipt was 
passed in his name, he became the 


tenant of the plaintiff for the suit pre- 
mises, The net result of the above dis- 
cussion is that after the death of 
Shiojibhai, Shamjibhai became a sepa- 
rate tenant of the suit premises with 
effect from November 1958. For the 
next two succeeding years Shamjibhai 
and the defendant were the joint 
tenants and thereafter since November. 
1961 the defendant became the exclu- 
sive tenant of the plaintiff. 


9. There was thus a fresh letting of 
the suit premises in November 1958 
in favour of Shamjibhai. In addition, 
there was another letting in November 
1961 to the defendant. The fact that 
actual physical possession was not 
handed over when these fresh tenan- 
cies were created would not be of any 
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use to the defendant. A similar point 
had arisen before this Court in Second 
Appeal No. 286 of 1962 decided on 
7-1-1970 (digested at Note No. 21 in 
1970 Mah LJ Notes), In that case the 
owner of the property sold it to an- 
other and he continued in possession 
in the capacity as a tenant by execut- 
ing rent note. The question arose as 
to whether an intimation about the 
vacancy was required to be given when 
the owner changed the character of 
his possession as that of a tenant. This 
Court has held that a notional vacancy 
is created on account of such transac- 
tion and that a notice under clause 22 
of the Rent Control Order was essen- 
tial. It was further held that the 
tenancy created without giving such 
intimation is illegal and that the land- 
lord cannot sue for ejectment on the 
basis of termination of a void tenancy. 
The question as to whether the ten- 
ancy created without giving any inti- 
mation to the Rent Controller is void 
or not will have to be considered in 
more details at a later stage. However, 
for the present suffice it to say that 
there would be a vacancy as soon as 
the suit premises were let out by the 
plaintiff to Shamjibhai in 1958 and 
thereafter to the defendant in 1961. 


10. It is common ground that the 
plaintiff has not given any intimation 
about this vacancy as contemplated by 
clause 22 of the Rent Control Order. 
What would be the effect of the non- 
observance of this provision? Would 
the lease be void as the consideration 
or the object is forbidden by law, or 
would it be valid between the parties 
without affecting the rights of the Rent 
Controller to take necessary steps for 
eviction of the defendant? Mr. 
Dharmadhikari submitted that an omis- 
sion to give an intimation under clause 
22 would not make the lease void. Ac- 
cording to him, the transaction will 
be quite legal so far as the parties are 
concerned. Mr. Bobde, however argued 
that such a lease would be bad in law. 
He relied upon the decision of this 
Court in Civil Revision Application 
No. 396 of 1959 decided on 26-9-1960 
(digested at Note 27 in 1961 Nag LJ 
Notes). It was held in that case that 
a lease in contravention of the provi- 
sions of clauses 22 and 23 of the Rent 
Control Order was void. A similar 
view has been taken by this Court in 
Second Appeal No. 266 of 1963 decid- 
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ed on 11-3-1971 (digested at Note No. 
64 in 1971 Mah LJ Notes), 


Ii. Mr, Dharmadhikari, however, 
contended that the above decisions 
would not be good law in view of the 
recent decision of the Supreme Court 
in the case of Murlidhar v, State of 
U. P. reported in AIR 1974 SC 1924. 
It was a case under Section .7 of the 
U. P. (Temporary) Control of Rent and 
Eviction Act, 1947. Section 7 (1) of 
that Act lays down that every land- 
lord shall give a notice of vacancy 
within seven days after the accommo- 
dation becomes vacant. The tenant is 
also under a liability to give such inti- 
mation under that section. Sub-section 
(2) provides that the District‘ Magis- 
trate, by general or special order, may 
require a landlord to, let or not to let 
any accommodation which is or has 
fallen vacant to any person. In the 
case before the Supreme Court the 
premises had fallen vacant. However, 
they were let out to a tenant without 
giving any intimation to the District 
Magistrate. A proceeding was taken 
under Section 7-A of the Act for evic- 
tion of the tenant on the ground that 
he was an unauthorised occupant. That 
section enables the District Magistrate 
to take action against any person who 
is in unauthorised occupation of the 
accommodation. As per the proviso to 
that section the District Magistrate is 
given a discretion not to take any ac- 
tion if there was undue delay or if 
the District Magistrate otherwise finds 
it inexpedient to do so. The District 
Magistrate in due course passed an 
order for eviction. The matter ulti- 
mately went to the State Government. 
The said order of the District Magis- 
trate was set aside, It is this order 
that was challenged in the High Court 
by a writ petition. A single Judge of 
the Court quashed the order. This 
order was reversed in appeal and hence 
the matter was taken in appeal to the 
Supreme Court. ` Mr. Dharmadhikari 
relied upon the following observations 
in para 16 of the Supreme Court judg- 
ment : 


“In Udhoo Dass v. Prem Prakash 
1963 All LJ 406:(AIR 1964 AH 1) (FB) 
a Full Bench of the Allahabad High 
Court took the view that a lease made 
in violation of the provisions of Sec- 
tion 7 (2) would be valid between the 
parties and would create the relation- 
ship of landlord and tenant between 


A.LR. 


them although it might not bind the 
authorities concerned. In the light of 
this ruling — the correctness of which 
we see no reason to doubt—-we think 
that the respondent was a tenant,” 


It was contended on behalf of the 
appellant that the principle enunciat- 
ed by the Supreme Court in the above- 
mentioned case will apply to the facts 
in the present case, It was urged that 
provisions of the U. P. Act and the 
Rent Control Order are analogous and 
as such a finding be recorded that a 
lease in favour of the defendant is 
valid even though no intimation of the 
vacancy has been given to the Collec- 
tor. On the other hand, Mr, Bobde 
submitted that the facts as mentioned 
in the judgment reported in AIR 1964 
All 1 (FB) would show that the deci- 
sion was based on the particular pro- 
visions of the U. P. Act. He further 
contended that the provisions of the 
Rent Control Order are not similar to 
those of the U, P. Act. According to 
him. the various provisions of the Rent 
Control Order would show that the 
intention was to prohibit the letting of 
accommodation without giving inti- 
mation to the Rent Controller and 
without allowing the Rent Controller 
to pass an order of allotment as con- 
templated by that order, 

12. It will, therefore, be necessary 
to note the provisions of the two en- 
actments and then to consider as to 
whether there is any special fea- 
ture in the Rent Control Order, so 
as to make it a distinguishing factor. 
We have already stated as to what 
Section 7 of the U. P. Act provides. 
We would, however, like to reproduce 
sub-sections (1) and (2) of that sec- 
tion : 

“7. Control of letting:— (1) (a) Every 
landlord shall, within 7 days after an 
accommodation becomes vacant by his 
ceasing to occupy it or by the tenant 
vacating it or otherwise ceasing to 
occupy it or by termination of a ten- 
ancy or by release from requisition 
or in any other manner whatsoever, 
give notice of the vacancy in writing 
to the District Magistrate. 

(b) Every tenant occupying accom- 
modation shall within 7 days of vaca- 
tion of such accommodation or ceasing 
to occupy it give notice thereof in 
writing to the District Magistrate. 

(c) The notice given under cl. (a) or 
(b) shall contain such particulars as 
may be prescribed, 
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(2) The District Magistrate may by 
general or special order require aland- 
lord to let or not to let to any person 
any accommodation which is or has 
fallen vacant or is about to fall vacant, 

* * * 4” 


Section 8 of the Act prescribes a 
penalty for a person who contravenes 
the provisions of that Act. It is this 
provision that has been construed in 
detail by the Full Bench of the Allaha- 
bad High Court in the case reported 
in AIR 1964 All 1. It will be advis- 
able to reproduce certain observations 
from that case. For example, para 6 
of the judgment reads as follows:— 


“Though the Act contains provisions 
referred to above punishing a person 
for letting out without permission or 
letting out in contravention of an 
order of allotment or refusing to let 
out in spite of an order of allotment 
and punishing abetment of the above 
acts and rendering a person liable to 
be evicted if he has occupied an ac- 
commodation in contravention of an 
allotment order or without vacancy 
of an accommodation having been re- 
ported, there is no provision whatso- 
ever rendering a contract of tenancy 
entered into by a londlord and an- 
other person void or even illegal. If a 
landlord lets out an accommodation to 
Y when he was ordered by the District 
Magistrate to let it out to X or not 
to let it out at all, the Act makes him 
liable to prosecution and punishment 
but it does not invalidate the contract 
of tenancy. A person occupying an 
accommodation in contravention of an 
allotment order is liable to be evicted 
under Section 7-A but the contract of 
tenancy made by him, if any, with 
the landlord is not rendered invalid 
by anything contained in the section 
itself. Whether a contract of tenancy 
is rendered invalid or void or not de- 
pends solely upon the provisions of 
the T. P. Act and the Contract Act. 
In the present case we are not con- 
cerned with the provisions of the T.P. 
Act because none of them is invoked 
as rendering the contract of tenancy 
between the respondent and the land- 
lord void.” 

The material portion of para 8 reads: 


“Allowing an accommodation to be 
used is not forbidden by any law; it 
is entering into a contract of tenancy 
in contravention of an order made 
under Section 7 (2) by a District 
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Magistrate that may be said to bea 
forbidden act. But it is an act for- 
bidden by a District Magistrate and not 
by law within the meaning of Section 
23. An order made under Section 7 
(2) by a District Magistrate may have 
the force of law but is not law. The 
U. P, (Temporary) Control of Rent 
and Eviction Act does not contain any 
provision prohibiting the letting out of 
an accommodation by a landlord, it 
contains no such provision as ‘do not 
let out in contravention of an order 
made under Section 7 (2)’ or ‘do not 
let out in contravention of any provi- 
sion contained hereunder or any order 
made hereunder’.” 


Paragraph 14 of the judgment shows 
that there was nothing on record to 
show that the District Magistrate of 
Kanpur had passed before 1-2-1952 a 
general order prohibiting landlords 
from letting out accommodation without 
his permission. It is further observed 
that if no general or special order of 
the District Magistrate was in exist- 
ence on 1-2-1952, the question of dis- 
obedience of any such order on 1-2- 
1952 does not arise. Mr. Bobde, after 
relying upon the observations in the 
judgment, contended that the impor- 
tant factor that ultimately decided the 
case in favour of the validity of the 
lease was that there was no prohibi- 
tion as there was no order of the Dis- 
trict Magistrate under Section 7 (2) 
against letting out an accommodation 
by the landlord without giving any 
intimation.’ He also submitted that the 
Rent Control Order has made a speci- 
fic provision in that respect and that, 
therefore, in the present case it will 
not be open for the appellant to urge 
that the lease, though entered into 
without giving an intimation to the 
Rent Controller, is valid. 


13. We think that there is much 
substance in the above contention of 
Mr. Bobde. During the arguments 
various provisions of the Rent Control 
Order were read. But, according to 
us, the only relevant clauses that 
would be decisive are clause 22, and 
more particularly sub-clause (2) there- 
of, and clause 23. It would be bene- 
ficial to reproduce the entire clause 22 
which reads as follows: 


“22, (1) Every landlord of a house 
situate in an area to which this chap- 
ter extends shall— 
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(a) within seven days from the date 
of the extension of the chapter, if the 
house is vacant on such date; or 


(b) within seven days from the date 
on which the landlord becomes finally 
aware that the house will become 
vacant or available for occupation by 
himself or for other occupation on or 
about a specified date; 
give intimation of this fact to the Col- 
lector of the District in which the 
area is included or such other officer 
as may be specified by him, in the 
Form given in the Schedule appended 
to this Order, and shall not let or oc- 
cupy the house except in accordance 
with cl. 23. i 


(2) No person shall occupy any 
house in- respect of which this chapter 
applies except under an order under 
sub-clause (1) of cl. 23 or cl. 24 or on 
an assurance from the landlord that 
the house is being permitted to be oc- 
cupied in accordance with sub-cl. (2) 
of cl. 23.” 

This Order has been passed in exercise 
of the powers conferred by S. 2 of 
the Central Provinces and Berar Regu- 
lation of Letting of Accommodation 
Act, 1946. Section 8 of that Act lays 
down a punishment for contravention 
of any order made under the said Act. 
I will be obvious from sub-cl. (2) of 
cl. 22 that there is a total prohibition 
which prevents occupation of any house 
unless there is an order under cl. 23 or 
el. 24 or an assurance that the letting 
is permitted in accordance with 
cl. 23 (2). This clause thus lays down 
that there shall not be any occupation 
unless that occupation falls within the 
provisions of cl. 23 or 24. Clause 24 
is not relevant for the decision of this 
case. It was contended by Mr. Bobde 
that giving effect to the lease in favour 
fof Shamjibhai in 1958 or in favour of 
the present defendant in 1961 would be 
to permit occupation of the tenement 
in contravention of the provisions of 
the Rent Control Order. According to 
him, such occupation is prohibited by 
cl. 22 (2). He, therefore, argued that 
the consideration of the objects of the 
lease in question would be forbidden 
by law and as such it would not be a 
lawful object, Under S. 23 of the Con- 
tract Act, a consideration or object 
which is forbidden by law is unlawful 
or every agreement with such unlaw- 
ful consideration or object is void. 
Mr. Dharmadhikari on the other hand, 
ubmitted that in svite of cl. 22 (2) a 
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landlord would have a right to let out 
the property. According to him the 
only effect of such letting is that the 
Collector or the Rent Controller can 
ignore such letting and can take appro- 
priate action under cl. 28. It is truej 
that that clause empowers the 
Collector to take such steps „and 
to use such force as may be 
necessary for the purpose of secur- 
ing compliance with, or for pre- 
venting or rectifying any contravention 
of the order. The grant of power to 
the Collector in this respect, however, 
would not necessarily mean that the 
occupation of a tenant in contravention 
of the Rent Control Order is valid. 
Everything will depend upon whether 
the Rent Control Order has permitted 
such letting. We feel that cl, 22 (2) 
gives a sure indication that the occu- 
pation of a tenant in breach of the 
Rent Control Order is not permitted. 
It would thus be clear that the provi- 
sions of the Rent Control Order are 
quite different from those of the U. P. 
Act and as such the decision given on 
the construction of the relevant provi- 
sions of the U. P. Act would not be 
applicable while construing the sepa* 
rate and somewhat different provisions 
of the Rent Control Order. Under 
these circumstances, the lease in ques- 
tion in favour of Shamjibhai and later 
on in favour of the defendant is hit by 
cl. 22 (2) and is, therefore, void as it 
is forbidden by law. 


14. Mr. Bobde also relied upon two 
more decisions of the Supreme Court. 
The first decision is of Jiwan Singh v. 
Rajendra’ Prasad reported in AIR 1975 
SC 412. It is also a case under the 
U. P. Act. The Supreme Court has 
laid down in that case that unless a 
landlord gives a notice in writing about 
the vacancy within the time specified 
in S. 7, he would not be able to nomi- 
nate his own tenant as contemplated by 
R. 4. The other decision is of Krishna 
Khanna v. A. D. M., Kanpur reported 
in AIR 1975 SC 1525. In that case 
it is held that a compromise between 
landlord and tenant in contravention 
of the provisions of the U.P. Act and 
the Rules and more particularly so as 
to curtail the rights of the District 
Magistrate is unlawful. We do not 
think that any of these two decisions 
can be of much use for the purpose of 
deciding the controversy between the 
parties. Mr. Bobde also drew our atten- 
tion to the recent Full Bench decision 
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of the Allahabad High Court in the 
ease of Abdul Hameed v. Mohd. Ishaq 
reported in AIR 1975 All 166, wherein 
the previous Full Bench decision in 
Udhoo Dass v. Prem Prakash (AIR 
1964 All 1) has been overruled. How- 
ever, this aspect is not necessary to be 
considered, 


15. Thus, a lease in contravention 
of the Rent Control Order would be 
void. A similar question about the un- 
lawful sub-letting under the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, is considered by the 
Supreme Court in the case of Waman 
Shrinivas Kini v. Ratilal Bhagwandas 
& Co. reported in AIR 1959 SC 689. 
Section 15 of that Act provided that 
notwithstanding anything contained in 
any law it shall not be lawful after 
the coming into operation of Act for 
any tenant to sub-let the whole or 
any part of the premises let to him 
Tt was held that in view of this pro- 
vision sub-letting would be illegal and 
void. We would, therefore, hold that 
he plaintiff is right in his contention 
hat the lease in favour of the defen- 
ant is void as it contravenes the pro- 
visions of the Rent Control Order. 

16. It was next urged that the 
plaintiff would be estopped from making 
the contention about the void nature 
of the lease. We have already stated 
that the plaintiff had filed Civil Suit 
No. 8 of 1965 for recovering rent and 
Revenue Case No. 211/71/64-65 for get- 
ting permission under the Rent Con- 
trol Order to terminate the defendant’s 
tenancy. The said two proceedings 
were withdrawn. It was submitted that 
the filing of these two proceedings 
would prove that the plaintiff must 
have consented that the leases were 
valid. However, we feel that filing of 
the proceedings would not constitute 
estoppel, particularly when the ques- 
tion is about the validity or otherwise 
of a lease. The question of such estop- 
pel has been considered by the 
Supreme Court in the above-mentioned 
case of Waman Shriniwas v. Ratilal 
Bhagwandas & Co. We have already 
stated that there was a sub-letting by 
the tenant. In that case such sub-lef- 
ting was made by the tenant in pursu- 
ance of- the permission that was in- 
corporated in the agreement between 
the landlord and the tenant. In sub- 
stance, the agreement provided that 
the tenant had a right to sub-let. On 
this basis, the contention was raised 
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that the landlord would not be abie. 
to contend that there was an unlaw- 
ful sub-letting so as to evict the 
tenant from the premises. The conten- 
tion was rejected by the Supreme. 
Court in the following words: 


“Assuming that to be so and pro- 
ceeding on the facts.found in this case 
the plea of waiver cannot be raised 
because as a result of giving effect to 
that plea the Court would be enforc- 
ing an illegal agreement and thus con- 
travene the statutory provisions of 
S. 15 based on public policy and pro- 
duce the very result which the statute 
prohibits and makes illegal...... In the 
instant case the question is not mere- 
ly of waiver of statutory rights enact- 
ed for the benefit of an individual but 
whether the Court would aid the ap- 
pellant in enforcing a term of the 
agreement which S. 15 of the Act 
declares to be illegal. By enforcing the 
contract the consequence will be the 
enforcement of an illegality and infrac- 
tion of a statutory provision which 
cannot be condoned by any conduct ot 
agreement of parties.” 


It will, therefore, not be possible for 
us to accept the contention of 
Mr. Dharmadhikari that there is any 
waiver or estoppel which would pre-| - 
vent the plaintiff from contending that 
the lease in question is void. 


17, It was next urged that the suit 
as framed is not tenable. The plaintiff 
has alleged that though the lease is 
void, still the possession of the defen- 
dant is of a permissive character and 
that the defendant was a licensee. A 
notice has been given to revoke tha 
licence and thereafter the suit is filed. 
In the alternative, the suit is based 
on a pleading that the defendant is in 
possession as a trespasser. Thus, the 
suit is filed on the strength of title. 
It was contended that a party to a void 
contract cannot take advantage so as to 
prejudice the other side. We do not 
find as to how the plaintiff can be said 
to be taking undue advantage of the 
void contract. In fact, he has come be- 
fore the Court with a statement that 
the defendant has obtained possession 
of the premises under a void con- 
tract and that that possession should 
be restored to the plaintiff. Such a 
suit is quite legal and proper, parti- 
cularly when it is based on title. 

18. It was next . urged that the 
plaintif would not be entitled to 
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mesne profits at a rate higher than the 
agreed rate of rent. The grievance is 
about the grant of mesne profits at the 
rate of Rs. 10/- per day from 4-1-1966 
till the filing of the suit. It is true 
that the defendant agreed to pay 
100/- per month when he entered 
into the contract of lease in 1961. But 
the plaintiff has led evidence to show 
the rates of rents that were available 
in 1966. The learned Civil Judge, 
after considering that evidence, came 
to the conclusion that a claim of 
Rs. 10/- per day is properly made out. 
The decree for mesne profits is thus 
quite legal. 

19. It was lastly urged that an in- 
terest of Rs. 58.32 should not have 
been allowed on’ the amount of mesne 
profits. However, the definition of the 
term “mesne profits” as given in Sec- 
tion 2 (12) of the Civil P. C 
shows that mesne profits include not 
only the profits as covered by the 
definition but also interest on such 
profits. 

20. The result, therefore, is that the 
appeal fails and is dismissed with 
costs, ` 





Appeal dismissed. 
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Ferdinand Aloysius Francis Miranda, 
Petitioner v, The State of Maharashtra 
and others, Respondents. 

Mise. Petn. No, 762 of 1968, D/- 12-7- 
1979. 

Bombay Land Requisition Act (33 of 
1948), S. 9 — Order of requisition — 
Allottee not in occupation of requisi- 
tioned premises — Surviving member of 
joint family of allottee holding owner- 
ship flat in Bombay — Held, even 
assuming that original allotment order 
was in favour of allottee’s family, same 
cannot be continued after acquisition of 
ownership flat by surviving member. 

(Paras 4, 5) 

Malcolm Pereira, for Petitioner; 
S. T. Tijoriwala with M. I. Sethna (for 
Nos. 1 and 2) and I. S. Khomani with 
N. H. Gursahani (for Nos. 3 and 4), 
for Respondents. 

ORDER: — The facts of this peti- 
tion would unfold the tragic plight of 
the owner of the property who is 
fighting to get the premises derequisi- 
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tioned for last more than 12 years. The- 
few facts which have given rise to the 
present litigation are as follows :— 


The father of the petitioner owned a 
house known as “The Gabion”, standing 
on Plot No, 148 P. at St. Alexius Road, 
Bandra, Bombay. The father of the 
petitioner died on Jan. 23, 1945, and 
on his death, the mother and real bro- 
ther of the petitioner obtained probate 
from this Court. The petitioner was 
minor at that time. Subsequently, in 
April 1, 1948, the first floor of this 
building was requisitioned by the Gov- 
ernment of Bombay, in exercise of the 
powers under Ss, 3 and 4 of the Bom~ 
bay Land-Requisition Ordinance, 194%. 


It is required to be stated that the 
order of requisition nowhere indicates 
the purpose much less a public pur- 


pose. The premises were requisitioned 
for the benefit of one G. V. Thadani. 


This G. V. Thadani obtained the 
possession of the first floor of the 
building and started residing there 
with his real brother, one T. V. 


Thadani. Mr. G. V. Thadani the respon- 
pondent No. 3 to this petition is a 
bachelor and he was residing in the 
premises with his brother original 
respondent No. 4, Respondent No, 4 
subsequently married and brought his 
wife also to reside in this premises, It 
appears that Mr. G. V. Thadani, for 
whose benefit the premises were requi- 
sitioned, left the premises and went to 
Poona and settled there, and the pre- 
mises continued to remain in possession 
of his brother original respondent No. 4 
and his wife. 


2. The petitioner became major and 
by a Deed of Transfer executed by his 
mother and brother, became owner of 


the property on March 7, 1963, The 
petitioner, in the meantime, was in 
need of the premises, and accordingly 


addressed a letter dated April 1, 1967 
to the Controller of Accommodation, 
requesting that the premises should be 
de-requisitioned. The prayer was turn- 
ed down and a second application also 
met with the same fate. Thereafter, 
the petitioner has filed the present peti- 
tion under Art. 226 of the Constitution, 
praying that a writ of mandamus be 
issued against respondents 1 and 2 
directing them to pass an appropriate 
order of de-requisitioning the premises 
and returning possession to the peti- 
tioner. a 
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3. There are certain events which 
have taken place subsequent to the 
filing of this petition in this Court on 
December 17, 1968. I have indicated 
hereinabove that the petitioner claims 
that Respondent No. 3 left the pre- 
mises and went to Poona in the year 
1958 and thereafter the premises were 
in occupation of his brother and bro- 
ther’s wife. The brother of Respon- 
dent No. 3 died in May 1975 leaving 
behind his widow and a son. The 
widow is residing in the requisitioned 
premises at present. The Petitioner con- 
tends, and it is not disputed, that the 
widow of Respondent No, 4 has ac- 
quired a flat in building “Belle View” 
situated at Bhulabhai Desai Road, Bom- 
bay, on ownership basis and the son 
of Respondent No. 4 is not in need of 
the requisitioned premises. 


4. The petition was resisted by Re- 
spondents Nos. 1 and 2 inter alia con- 
tending that the original allotment 
order was not for the exclusive benefit 
lof G. V. Thadani, but was meant for 
the benefit of the joint family. Let us 


assume for a moment that the original, 


allotment was not only to Respondent 
No. 3, but also to the members of his 
family and consider what is the existing 
situation. There are two facts which have 
been brought on record to indicate that 
Respondent No. 3 is not occupying the 
requisitioned premises. The Petitioner 
has addressed a letter to the Ration- 
ing Officer of the locality and the Peti- 
tioner has been informed that in Janu- 
ary 1974, the Ration-card issued in 
favour of Respondent No. 3 was can- 
celled as he was not found in occupa- 
tion of the requisitioned premises. The 
second circumstance on which reliance 
is placed is that the name of Respon- 
dent No. 3 was deleted from the Elec- 
toral Roll maintained under the provi- 
sions of the Representation of the 
People Act, 1951, as Respondent No. 3 
had left the premises under requisition. 
From these two circumstances, it is 
obvious that Respondent is not in occu- 


pation of the requisitioned premises. 
The Respondent No. 3 has filed an 
affidavit dated July 29, 1969, denying 


that he had left the requisitioned pre- 
mises, but it is impossible to accept the 
submission made in that affidavit. No- 
thing is brought on the record to indi- 
cate that Respondent No. 3 is still in 
occupation, and the two circumstances 
mentioned hereinabove are sufficient to 
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answer the claim’ made by Respondent 
No. 3 that he is in occupation of the 
requisitioned premises, 


5. On behalf of Respondents Nos. 1 
and 2, it was urged by Mr. Tijoriwala 
that the original allotment order in 
favour of Respondent No. 3 was for 
housing homeless persons. If Respon- 
dent No. 3 has left the premises, then 
that purpose no longer survives, The 
original Respondent No. 4, the brother 
of G. V. Thadani, died in May 1975 
and the only surviving member of the 
joint family is his widow. It is not 
disputed on her behalf that she has 


acquired an ownership flat in “Belle 
View” building, situated at Bhulabhai 
Desai Road. If the- only | surviving 


member of the joint family holds an 
ownership flat in Bombay, then it is 
difficult to conceive how the original 
purpose of housing homeless persons is 
still valid and in existence. In my 
judgment, even accepting the entire 
claim made by Respondents Nos. 1 and 
2, it'is impossible to continue the order 
of requisition issued on April 1, 1948. 
In my judgment, the Respondents Nos. 
1 and 2 were obviously in error in re- 
fusing to de-requisition the premises on 
the set of facts, the Respondents Nos. 1 
and 2 have no power to retain or toj 
continue the order of requisition. 


6 Accordingly, the Petition 
succeed. The, rule is made 
and the writ of mandamus is issued 
against Respondents Nos. 1 and 2 
directing them to release from requisi- 
tion the premises situated at First Floor 
of the building “The Gabion”, on Plot 
No. 148 P. St. Alexius Road, Bandra, 
Bombay, under the provisions of Sec- 
tion 9 (3) of the Bombay Land Requisi- 
tion Act, 1948. The appropriate officer 
shall pass order under Section 9 (3), 
releasing the requisitioned premises and 
shall also pass an order under Sec- 
tion 9 (4) of the Act, directing that 
the Petitioner should be put in posses- 
sion on the Petitioner giving full dis- 
charge to the State Government, The 
necessary orders shall be passed within 
a period of two months from today. 
Respondents Nos, 1 and 2 shall pay the 
costs of the Petitioner. 


must 
absolute 


_ Petition allowed. 


pn 
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MASODKAR AND MEHTA, JJ. 
The State of Maharashtra, Appellant 


v. Shantabai and another, Respon- 
dents. i 
` Letters Patent Appeal No. 92 of 


1974, D/- 1-2-1979.* 


Land Acquisition Act (1894), Ss. 9 (2), 
25 (2) — Particulars of claim — Clai- 
mant asking for only proper and re- 
asonable compensation and not specific 
amount of compensation — Claimant 
is not entitled to any amount in ex- 
cess of amount awarded by Collector. 
ILR (1963) 1 Ker 398 and AIR 1974 
SC 2333, Rel, on. Decision in First Ap- 
peal No. 185 of 1965, D/- 19-9-1873 
(Bom), Reversed. - (Paras 11, 14, 15) 
Cases Referred: Chronological Paras 


AIR 1974 SC 2333 8 
ILR (1963) 1 Ker 398 7 

Mrs. C. D. Shenoy, Asst. Govt. Plea- 
der, for Appellant; N. S. Shrikhande 
and S. G. Mandrekar, for Respondents. 


MEHTA, J.— This is a Letters Pa- 
tent Appeal filed by the Appellant the 
State of Maharashtra, impugning the 
Judgment and Order passed by this 
Court in First Appeal No. 185 of 1965, 
D/- 19-9-1973. f 


2. The Respondents herein were the 
owners of an immovable property, be- 
ing plot No. 8539, and one-third owners 
of plot No. 8540. Both plots Nos. 8539 
and 8540 were acquired by the Gov- 
ernment for the purpose of the con- 
struction of Railway Police Quarters at 
Miraj A notification under Section 4 
of the Land Acquisition Act, 1894 was 
published on 20th October 1960. There- 
after, the Land ‘Acquisition Officer pub- 


lished his Award dated 30th June 1961 


whereunder an amount of Rs. 3,680/- 
was awarded as compensation to the 
Respondents herein as owners of plot 
No. 8539 and part owners of plot 
No, 8540. The Respondents thereafter 
called upon the Collector to make a 
Reference to the Civil Court under 
Section 18 of the Land Acquisition Act. 
The Respondents also claimed compen- 
sation at Rs. 9,000/- as proper and ade- 
quate compensation. 


3. The Reference was heard by the 
learned Civil Judge, Senior Division. 


*(Against judgment of Vaidya J, in 
F. A. No. 185 of 1965, D/- 19-9-1973). 
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Sangli. The Appellant herein contend- 
ed before the learned Civil Judge that 
the claimants had failed to make any 
specific amount of claim for compen- 
sation in reply to the Notice under 
Section 9 of the Land Acquisition Act. 
That being the case, their claim for 
enhanced compensation was inadmis- 


sible under Section 25 (2) of the said 
Act. The learned Civil Judge was 
pleased to uphold the contention of 
the Government and the learned 
Civil Judge dismissed the Refer- 
ence with costs, The learned Civil 
Judge, however, held that in the 


event of it being held that the reply 
under Section 9 (2) was proper, then 
the Claimants, that is, the Respondents 
herein, were entitled to compensation 
atthe rate of Rs. 1-2-0 per sq. foot 
as against 8 annas per sq. foot award- 
ed by the Land Acquisition Officer. 

4. The Respondents herein there- 
after filed First Appeal, being First 
Appeal No. 185 of 1965, against the 
Judgment and Order of the learned 
Civil Judge, Senior Division, Sangli. 


5. The learned Single Judge hear~ 
ing the First Appeal in this Court was 
of the view that neither Section 9 nor 
Section 25 required a specific amount 
of compensation in terms of rupees 
and paise to be specified in the reply 
to the Notice under Section 9 given by 


the Land Acquisition Officer. The 
learned Judge was also of the view 
that the provisions of Section 25 (2) 


were not attracted to the present case 
since the claimants had asked for a 
reasonable and fair compensation. 


6 The State of Maharashtra has 
now filed this Letters Patent Appeal 
against the Judgment and Order passed 
by the learned Judge in the First Ap- 
peal dated 19th September 1973 where- 
under the learned Single Judge was 
pleased to award enhanced compensa- 
tion at the rate of Rs. 1-2-0 per sq. 
foot and to enhance the amount of 
compensation to Rs, 7,200/- plus 15 per 
cent solatium together with interest at 
4 per cent per annum on the said 
amount. 

7. Mrs. Shenoy, the learned Assis- 
tant Government Pleader appearing on 
behalf of the State of Maharashtra, has 
submitted that the learned Single 
Judge had erred in coming to the 
conclusion that the provisions of Sec- 
tion 9 (2) of the Land Acquisition Act 
did not require a specific amount of 
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compensation -to be mentioned by. the 
claimants. Mrs. Shenoy. submitted that 
it was imperative for the Claimants to 
mention the amount and the particulars 
of their claim to compensation and as 
the Respondents herein had only asked 


for “ga” that is, reasonable and 
proper valuation, they were not en- 
titled to any enhanced compensation 


under Section 25 (2) of the Land Ac- 
quisition Act. Mrs. Shenoy has cited 
before us two rulings in support of her 
submission. The Kerala High Court in 
the case of Avara Kuriakose v., State 
cf Kerala, ILR (1963) 1 Ker 398, which 
was the decision of a Single Judge, 
was pleased to observe:— 

“Section 9 (2) is very clear that the 
plaintiffs must specify in their state- 
ment the amount which they claim as 
compensation for the land to be ac- 
quired and Section 25, clause (2), 
makes the refusal or omission to com- 
ply with the provisions of Section 9, 
clause (2) without sufficient cause an 
absolute bar to the applicant in the 
reference obtaining a greater sum than 
that awarded by the Collector, As such 
it has to be held that the lower court 
was right in holding that the claimants 
are not entitled to enhanced compensa- 
tion as they did not in their statement 
before the Land Acquisition Officer in 
answer to the notice under Section 
9 (2) of the Land Acquisition Act 
claim any specific amount as compen- 
sation for the land to be acquired.” 

8 The other ruling which Mrs. 
Shenoy cited before us was of the 
Supreme Court in the case of Dilawar- 
sab Babusab Mullasab v. Special Land 
Acquisition Officer, AIR 1974 SC 2333. 


In that case their Lordships were 
pleased to observe:— 
“Considering also the fact that in 


three of these appeals at least, the 
parties had not appeared before the 
Land Acquisition Officer and put for- 
ward any specific amount as the com- 
pensation due they would not have 
been entitled to any compensation 
higher than what was awarded by the 
Land Acquisition Officer.” 


§. Relying upon the above rulings, 
Mrs. Shenoy submitted that the Re- 
‘spondents herein not having claimed a 
specific amount in their statement be- 
fore the Land Acquisition Officer, they 
were not entitled to any amount in 
excess of what was awarded by the 
‘Land Acquisition Officer, 
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€10. In order to appreciate Mrs. 
Shenoy’s submission, it will be relevant 
to consider the relevant provisions of 
the Land Acquisition Act. Sections 9 
(1) and (2) provide as follows-: 

“9, (1) The Collector shall then cause 
public notice to be given at convenient 
places on or near the land to be taken, 
stating that the Government intends to 
take possession of the land, and that 
claims te compensation for all interests 
in such land may be made to him. 

(2) Such notice shall state the parti- 
culars of the land so needed, and shall 
require all persons interested in the 
land to appear personally or by agent 
before the Collector at a time and 
place therein mentioned (such time not 
being earlier than fifteen days after 
the date of publication of the notice), 
and to state the nature of their respec- 
tive interests in the land and the 
amount and particulars of their claims 
to compensation for such interests, and 
their objections (if any) to the measure- 
ments made under Section 8. The Col- 
lector may in any case require such 
statement to be made in writing and 
signed by the party or his agent.” 

ii, On a reading of Section 9 (2), it 
is obvious that the person interested in 
the land on receiving the notice wnder 
Section 9 (1) must claim before the 
Land Acquisition Officer a specific 
amount and also state the particulars 
of his claim to compensation, 


12. Section 25, Clauses (1), (2) 
(3) provide as follows:— 

“25. (1) When the applicant has made 
a claim to compensation, pursuant to 
any notice given under Section 9, the 
amount awarded to him by the Court 
shall not exceed the amount so claim- 
ed or be less than the amount award- 
ed by the Collector under Section ii. 

(2) When the applicant has refused 
to make such claim or has omitted 
without sufficient reason (to be allowed 
by the Judge) to make such claim, the 
amount awarded by the Court shall in 
no case exceed the amount awarded by 
the Collector. 

(3) When the applicant has omitted 
for a sufficient reason (to be allowed 
by the Judge) to make such claim the 
amount awarded to him by the Court 
shall not be less than, and may ex- 
ceed, the amount awarded by the Col- 
lector.” 


13. Section 25 (2) provides for a 
contingency where the owner has either 


and 
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refused to make a claim or has omit- 
ted to make a claim without sufficient 
reason in which case the Court cannot 
award any amount exceeding the 
émount awarded by the Collector. 


| 14. As pointed out by us earlier, 
‘the Respondents herein, who were the 
claimants before the Land Acquisition 
Officer, had not mentioned any parti- 
cular amount of compensation claimed 
by them. All that they stated was that 


they were entitled to “gaia” or pro- 


per and reasonable compensation for 
their immovable property which had 
been acquired by the Government. It 
is therefore, clear that the Respon- 
dents had not complied with the provi- 
sions of Section 9 (2) of the Land Ac- 
quisition Act. We rely upon the obser- 
ations of the Supreme Court and the 
Kerala High Court cited heretofore in 
support of the conclusion to which we 
have arrived. Therefore, the observa- 
tions of the learned Single Judge in 









the First Appeal, with great respect, 
were not quite correct, when he ob- 
served:— 

“In none of these sections, does the 


law require the exact amount of com- 
pensation to be specified by the clai- 
mants. If the Legislature wanted the 
claimants to specify the amount in 
rupees and paise they could have very 
well done so; but the Legislature knew 
that the art and science of valuation 
of land are not known to every clai- 
mant in the country. If, therefore, the 
claimant who was wise enough not to 
speculate blindly about the valuation, 
chose to claim only reasonable or pro- 


per valuation, “Jaa? valuation, as 
in the instant case, it cannot be said 
that there was anything in Section 9 
or Section 25 which prevented the 
claimant from making such a claim or 
the Court from granting adequate com- 
pensation.” 


15. In our view, the Respondents 
had not made a specific claim in their 
reply Ex. 24 in accordance with Sec- 
tion 9 (2) of the Land Acquisition Act. 
That being the case, under Section 25 
(2) the Respondents had omitted to 
make a claim and that too without 
sufficient reason, We do not find any- 
thing on the record which could be 
construed as sufficient reason for omit- 
ting to make a claim. We are, there- 
fore, of the opinion that the provisions 
of Section 25 (2) would apply and the 
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Court could not grant any amount in 
excess of the amount: awarded by the 
Collector. The Letters Patent Appeal 
filed by the State of Maharashtra will, 
therefore, have to be allowed. 

16. The Letters Patent Appeal filed 
by the State of Maharashtra is allowed. 
There will be no order as to the costs. 
_ 1%. Before parting with this matter, 
we should like to observe that in this 
case, the Respondents are one-third 
owners of Plot No. 8540 and, accord- 
ing to our Judgment, they would be 
entitled only to the compensation 
granted by the Collector, that is, at 
the rate of 8 annas per sq. foot, How- 
of the two-third of 
Plot No, 8540, the learned Civil Judge, 
Senior Division, was pleased to grant 
compensation at the rate of Rs, 1-2-0 
per sq. foot. There, therefore, appears 
to be an anomaly in respect of the 
same plot of land and in order to ob- 
viate the same, we would recommend 
that the State of Maharashtra may not 
insist upon the return of the compen- 
sation granted by this Court in First 
Appeal No. 185 of 1965. 

Appeal allowed, 
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P. S. Mudholkar, Petitioner v. Bar 
Council of India and another, Op- 
ponents, 

Special Civil Appln. No, 1335 of 


1977, with C. A. No. 2623 of 1978, D/- 
25-1-1979. 


Advocates Act (1961), S. 49 (1) (ah) 


— Rule 7 framed thereunder — Vali- 
dity — Restriction on practice by ex- 
judicial officers — Second proviso in- 


troduced on 7-3-1976 exempting non- 
permanent Judges of High Court from 
operation of rule and rendering rest of 
the rule discriminatory against Judges 
permanent or otherwise of courts sub- 
ordinate to High Court — Held second 
proviso by itself not being invalid the 
whole of the Rule must be struck 
down, (Constitution of India, Art. 14). 

Rule 7 framed under Section 49 (1) 
(ah) of the Advocates Act, 1961 by the 
Bar Council of India, putting certain 
restrictions on practice by ex-judicial 
officers, undoubtedly for a good pur- 
pose and in the interests of fair ad- 
ministration of justice has, however, 
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while making the said rule cut at the 
very root of the object underlying the 
said rule since the discrimination made. 
between the erstwhile non-permanent 
Judges of the High Court and the ex- 
Judges of the Courts subordinate to 
it has no nexus or relevance with the 
said object. It is difficult to under- 
stand as to how the exception made in 
favour of a person who presided as a 
Judge over no less a Court than the 
High Court would in any way be 
justified. On the contrary, on this prin- 
ciple, a person who presided as a 
Judge over the High Court should be 
the first to come under the bar enacted 
by the said rule. Yet, inexplicably and 
quite irrationally, such a person is 
exempted from the bar enacted by the 
said rule. (Paras 4, 5) 

Since it is not possible, in the pre- 
sent case, to sever the second proviso 
(inserted by amendment on 7-3-1976 
exempting non-permanent Judges of 
the High Court from the operation of 
the Rule) which by itself is not in- 
valid, the whole of the Rule will have 
to be struck down. Under the principle 
of severability of the statute what has 
to be struck down is the provision 
which acts as discriminatory. Itis im- 
material for this purpose as to on what 


account the said provision becomes 
discriminatory. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1453 6 
AIR 1968 SC 565 - 6 


AIR 1957 SC 628 6 
AIR 1951 SC 318:52 Cri LJ 1361 6 

M, D. Angal, for Petitioner; Kumar 
Mehta as Intervener; V. H. Gumaste 
with S. B. Jaisinghani (for No. 1) and 


H. A. Solkar (for No. 2), for Op- 
ponents. 
SAWANT, J.:— The petitioner was 


enrolled as a District Pleader in ` the 
erstwhile Nagpur High Court in the 
year 1956 and practised as such Pleader 
at Akola, After the reorganisation of 
the States, the sanad issued by the 
Nagpur High Court was renewed by 
this Court in the year 1958. In the year 
1961, the petitioner entered judicial 
service as a Civil Judge, Junior Divi- 
sion and Judicial Magistrate, First 
Class. In that capacity he worked at 
Ahmednagar, Pusad, Nagpur, Gondia 
and Amravati. In the year 1974, he 
was promoted as a Civil Judge, Senior 
Division and posted at Thane. On 7-6- 
1977 the petitioner resigned from judi- 
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cial service and applied for a sanad of 
an Advocate, to the Bar Council of 
Maharashtra. ‘The Maharashtra Bar 
Council issued the sanad on 27-6-1977 
subject to Rule 7 of the Rules framed 
by the Bar Council of India under 
Section 49 (1) (ah) of the Advocates 
Act 1961 which are hereinafter refer- 
red to as the said Rules and the said 
Act respectively. The said Rule 7 
prohibits the petitioner from practic- 
ing for a period of two years from the 
date he ceased to be in service, in the 
area in which he exercised judicial 
powers at the said date in a Court 
which is not a Court of superior jur- 
isdiction to the one in which he held 
the office. The petitioner therefore 
has filed the present writ petition 
under Article 226 of the Constitution 
challenging the validity of the said 
Rule on various grounds. To the peti- 
tion, both the Bar Council of India 
which has framed the said Rules as 
well as the Bar Council of Maharash- 
tra which has issued the sanad - 
subject to the said Rule 7 are made 
party-respondents, Both the respon- 
dents have filed their returns disputing 
the various contentions raised in the 
petition attacking the validity of the 
said Rule 


2. Mr. Angal, the learned Counsel 
appearing for the petitioner, raised fol- 
lowing contentions in support of the 
petition: — (1) the Bar Council of 
India has no power under the said Act 
to make the said Rule 7; (2) assuming 
that it has such power, Section 49 
under which the said Rule is made 
does not lay down any guideline and 
hence the delegation to make the said 
rule is arbitrary and therefore illegal; 
(3) the said rule is bad inasmuch as 
it prohibits practice in an area and not 
before the Courts or authorities in the 
area, irrespective of whether the judi- 
cial powers exercised by the person at 
the date he ceased to be in employ- 
ment had anything to do with the 
practice before such Courts or autho- 
rities; (4) the said rule casts an un- 
reasonable restriction on the right of 
the petitioner to practise his profes- 
sion and therefore is violative of the 
petitioner’s fundamental rights under 
Article 19 (1) (g) of the Constitution; 
(5) the said rule is also violative of 
the right to equality guaranteed by 
Art. 14 inasmuch as it makes discri- 
mination between judicial Officer and 
quasi-judicial Officer, and secondly 
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because it makes a. distinction between 
subordinate Judges and High Court 
Judges and such discrimination has no 
reasonable nexus with the object 
sought to be achieved by the said rule, 
and (6) the said rule is discriminatory 
also on the ground that it does not 
apply to Advocates who were enrolled 
prior to coming into operation of the 
said rule and applies to those who 
were enrolled thereafter. 


3. We have not thought it necessary 
to deal with all the said contentions 
raised on behalf of the petitioner, 
since we are satisfied for reasons stated 
hereafter, that the said rule is liable 
to be struck down on the short ground 
that it makes unjustifiable discrimina- 
tion between persons who were not 
permanent Judges of a High Court and 
those who were Judges permanent or 
otherwise, of Courts subordinate to the 
High Court. In order to appreciate 
the rival contentions on this point, it 
is necessary to quote the said Rule 7 
as it stands today. The said Rule 7 is 
as under:— - 

“7, A person who has exercised judi- 
cial powers at the time of his retire- 
ment or otherwise ceasing to’ be in 
service shall not practise for a period 


of two years from the date of-his re-. 


tirement or ceasing to be in service 
as the case may be in the area in 
which he exercised judicial powers at 
the said date: 

Provided that nothing in this Rule 
shall prevent any such person from 
practising in any Court of Superior 
jurisdiction to the one in which he 
held the office: 

Provided further that nothing in this 
Rule shall apply to any Judge of a 
High Court who is not a permanent 
Judge thereof, 


Explanation: A Court of Session, a 
District Court or the City Civil Court 
shall be a Court of Superior jurisdic- 
tion in relation to a Magistrate’s Court 
or Small Causes Court, even though 
no appeal may lie from the latter to 
the former.” 


4. It may be stated that the second 
proviso to the said rule was added by 
way of an amendment effected on 7-3- 
1976. According to us, the effect of 
this amendment is that a person who 
presided as a Judge of a High Court 
but who was not a permanent Judge 
thereof can practise in any Court and 
before any authority from the lewest 


Council of India 


.to the highest from 
to be such a Judge. 
-who presided as a 
subordinate to the 
ther such a Judge 


A.LR. 
the date he ceased 


Judge in a Court 


Was a permanent 


However, a person | 


High Court, whe-, 


Judge or a temporary Judge thereof, . 


cannot 


service, before 
area in which he exercised 
powers at the date he ceased to be in 
service, unless the Court in which he 
practises happens 
Superior Jurisdiction to the one in 
which he presided as such judicial offi- 
cer at the time he ceased to be in 
service. Admittedly, the healthy and 
laudable purpose for which such re- 
striction on practice by ex-judicial 
officers is placed is that justice should 
not only be done but should be seen 
to have been done. When an ex-judi- 
cial officer is briefed by one of the 
parties to the litigation to plead his 
cause before an authority or a Court, 
holding a position which was either 
subordinate to or comparable with that 
held by such officer, the other party to 
the litigation is bound to entertain ap- 
prehension that the balance of justice 
is likely to be tilted in favour of the 
side represented by such officer on ac- 
count of the aura of the office held 
by the ex-officer. His colleagues, offi- 
cers holding similar posts and- sub- 
ordinates are likely to be influenced 
by the clothes of office till recently 
held by such officer. The social and 
official intercourse between such offi- 
cers which ceased only recently is not 
unlikely to weigh on the mind of deci- 
sion-making authorities at the time 
considering the merits of the case þe- 


fore them. Whether in actuality the 
decisions are affected by such consi- 
derations or not, the litigants are 


bound to entertain, and can reason- 
ably be expected to entertain, such ap- 
prehensions. It is to avoid such perni- 
cious results and apprehensions that 
the said rule prohibiting practice at 
least for a period of two years has 
been enacted. The further presumption 
under the said rule is that after 
lapse of a reasonable period of two 
years the influence of the ex-judicial 
officers may wane and the decision- 
making authorities 


be swayed by such influence there- | 
after, If this is the admitted object . 
underlying the framing of the said 


rile, then it is difficult to understand 


practise for a period of two. 
years from the date he ceased to be in: 
any authority in the’ 
judicial ` 


to be a Court of- 


of. 


a- 


are not likely to, 
















On the contrary, 
have thought that on this principle, a 
person who presided as a Judge 
the High Court should be the first to 
come under the bar enacted by the 
said rule. Having presided over the 
highest Court in the State, his influ- 


mce is likely to be felt by all the 
Courts and the authorities in the 
entire State. Yet, inexplicably and 


quite irrationally, we find that such a 
person. is exempted from the bar enact- 
ed by the said rule. 


5. Mr. Gumaste, the learned coun~ 
sel appearing for the first respondent- 
Bar Council of India, tried to argue 
faintly that this exception was consis- 
tent with the provisions of Art. 220 of 
the Constitution inasmuch as the said 
‘Article prohibited only a permanent 
Judge of a High Court from pleading 
or acting in any Court or before any 
authority in India except the Supreme 
Court and the other High Courts. Mr. 
Gumaste- therefore submitted that the 
exception made in favour of a Judge of 
a High Court who was not a permanent 
Judge and who was not prohibited 
even by the Constitution from practis- 
ing, was consistent with the provisions 
of the said Article. The Bar Council of 
India, argued Mr. Gumaste, has done 
nothing more or less than stating the 
said exception made in favour of the 
erstwhile non-permanent Judge of the 
High Court by way of the said second 
proviso to R. 7. This argument, to say 
the least, is fallacious and ignores that 
what has fallen for consideration in 
the present case is not the provision of 
Art. 220 of the Constitution in respect 
of a permanent or a non-permanent 
Judge of a High Court. The question 
for decision is the validity of the dis- 
crimination made between a non-per- 
manent Judge of a High Court and the 
Judges, whether permanent or non-per- 
manent, of the Courts Subordinate to 
he High Court. Just as there is no 
prohibition on practice by a non-per- 
manent Judge of a High Court, in the 
Constitution, there is also no such pro- 
hibition against the permanent or non- 
permanent Judges of the Courts Sub- 
rdinate to the High Court. This being 
the case, a body such as the Bar Coun- 
cii of India which on its own. makes:a 
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rule like the said R. 7, prohibiting ex- 
judicial officers from practicing as pro- 
rule, must justify 
that prohibition with reference to the 
discrimination it seeks to make between 
different judicial officers. The Consti- 


tution has not made it obligatory to 
make any such rule. It is the Bar 
Council of India which has made the 


said rule, undoubtedly for a good pur- 
pose and in the interests of fair 
administration of justice. However, 
while making the said rule, it has cut 
at the very root of the object underly- 
ing the said rule since the discrimina- 
tion made between the erstwhile non- 
permanent Judges of the High Court 
and the ex-Judges of the Courts Sub- 
ordinate to it has no nexus or relev- 
ance with the said object. 


6 Mr. Gumaste then contended that 
it was possible to sever the said pro- 
viso to the said rule making discri- 
mination im favour of non-permanent 
Judges of the High Court, from the 
rest of the rule. In this connection, he 
submitted that prior to 7-3-1976 when 
the said proviso was added by way of 
an amendment, the rule was not dis- 
criminatory and it should not be struck 
down on the ground of the violation of 
Art. 14 of the Constitution. The. inten- 
tion of the Bar Council prior to the 
‘said amendment is manifest on the face 
of the rule as it stood prior to the 
said amendment. He therefore submit- 
ted that if the said second proviso is 
void the same alone may be struck 
down and the rest of the Rule may be 
saved. In support of this contention 
of the severance of the invalid portion 
from the valid portion of the Rule, he 
relied upon four decisions viz. (1) AIR 
1951 SC 318 (State of Bombay v. F. N. 
Balsara); (2) AIR 1957 SC 628 (R.M.D. 
Chamarbaugwalla v, Union of India); 
(3) ATR 1968 SC 565 (Anandji Haridas 
& Co. (P) Ltd. v. S. P. Kasture) and 
(4) AIR 1970 SC 1453 (Harakchand 
Ratanchand Banthia v. Union of India). 
It is not necessary to discuss the facts 
and the law enunciated in all the four 
decisions separately and in detail. 
Suffice it to say that these decisions 
lay down a proposition of law which 
is by now well settled. The proposition 
of law that emerges from the decisions 
is as follows. The doctrine of sever- 
ability rests on a presumed intention of 
the legislature that if a part of a sta- 
tute turns out to be void that should 


.Rot ‘affect the validity of the rest-of it: 
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and that that intention is to be ascer- 
tained from the terms of the statute 
itself. The test is, would the legisla- 
ture have enacted the valid part if it 
had known that the rest of the statute 
was invalid, and further whether the 
part saved could stand by itself with- 
out the invalid part. A perusal of these 
decisions further shows that what had 
to be struck down was the part which 


became discriminatory and not the 
part which made the said other part 
discriminatory. 


r 


7. In our case it must be remem- 
bered that the Bar Council added the 
said second proviso by way of an 
amendment, deliberately, knowing fully 
well that the rest of the Rule which 
stood on the Statute book for a long 
time was a valid piece of legislation. 
It is difficult to hold that the Bar 
Council of India had no intention to 
make the said amendment and enact the 
said proviso in the circumstances of 
the case, since it enacted the said pro- 
viso with the express intention to ex- 
empt the non-permanent Judges of the 
High Courts from the bar of the said 
Rule. Could it be said that the Bar 
Council would not have made the said 
provision if it had known. that thereby 
the rest of the Rule would be render- 
ed invalid? Or could it be that the 
Bar Council would have scrapped the 
whole rule if it was operating to the 
prejudice of the non-permanent Judges 
of the High Courts? It is not for us 
to find out what exactly was the in- 
tention of the Bar Council, for to 
strike one and save the other on the 
test as contended by Mr. Gumaste, 
would in the present case require us to 
legislate for the Bar Council of India 
on the basis of the presumed intention 
of that body. Secondly, the most im- 
portant reason which prevents us from 
embarking upon the task of severing 
the said proviso from the rest of the 
Rule is that the said proviso standing 
by itself is not discriminatory. The 
Constitution has not thought it fit to 
place any restriction on the practice of 
a non-permanent Judge of the High 
Court. To allow a non-permanent 
Judge of a High Court . to practise 
without restriction also does not affect 
adversely anybody. Therefore there is 
no reason to strike down the said 
second proviso on any ground. What 
the said proviso however does. is to in- 


troduce discrimination against the 
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Judges of the Courts subordinate to 
the High Court to practice in the spe- 
cified area and during the stipulated 
period. Thus it is the rest of the pro- 
vision which has become discriminatory 
by virtue of the said second proviso. 
To sever the second proviso from the 
rest of the rule and to strike it down 
would amount to striking down a pro- 
vision which by itself is not invalid. 
The principle of severability of the 
Statute dictates against such a course. 
What has to be struck down is the 
provision which acts as discriminatory. 
It is immaterial for this purpose as to 
on what account the said provision 
becomes discriminatory. It is therefore 
not possible, in the present case, to 
sever the said second proviso and 
strike it down, and save the rest of the 
Rule. Since the second proviso by it- 
self cannot stand alone and since it is 
the rest of the rule which has become 
discriminatory, the whole of the Rule 
will have to be struck down. It is for 
this reason that we are constrained to 
reject Mr. Gumaste’s argument, and to 
strike down the whole of the said R. 7. 
If the intention of the Bat Council is 
under - the said 
Rule should apply to all Judges, no- 
thing prevents it from enacting a fresh 
Rule avoiding discrimination, 

8 In the result, on this short 
ground, we allow the petition and 
strike down the whole of the said R. 7 
as being violative of Art. 14 of the 
Constitution. The Rule is made abso- 
lute accordingly with costs. 

9. In view of the above order in the 
main petition, there will be no orders 
in Civil Application No. 2623 of 1978. 

Petition allowed, 
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GINWALA, J. 

Jagdishprasad Kesarmal 

tioner v. Dharamdas Tharumal Hasnani 
and another, Respondents. 

Special Civil Appin. No. 1029 of 1974, 

D/- 1-9-1978." 

(A) C. P. & Berar Letting of Houses 

and Rent Control Order (1949), CI. 

(3) (vi) — Scope of — Transfer during 





*To quash order of Resident Dy. Collec- 


tor with Rent Control Appellate 
Powers, Amravati, D/- 27-11-1973. 
DW/EW/C33/79/SSG 


Sabu, Peti- . 


13. 


NÍ 


1980 Jagdishprasad v. 
pendency of proceeding for permission 
— Effect of. 

Item (vi) of Cl. 13 (3) takes into 
consideration the need of a particular 


person who seeks the permission and 
it cannot operate on the house itself. 
It cannot enure for the benefit of his 
successor in interest. If the person who 
has applied for permission under this 
item on the ground that he needs the 
house bona fide for his occupation, 
transfers the house to somebody else 
and ceases to be owner thereof during 
the pendency of the proceedings, the 
Rent Controller will have to see whe- 
ther the subsequent purchaser does 
need the premises bona fide for his 
own occupation, In such a situation it 
would not avail the purchaser by mere- 
ly asking the Rent Controller to sub- 
stitute him (purchaser) for the previous 
owner and to consider the need of the 
previous owner rather than his own 
need. While granting permission to the 
subsequent owner the Rent Controller 
would not be within his power to con- 
sider the need of the previous owner, 
since, the said clause operates on the 
landlord and not on the tenanted pre- 
mises to which the subsequent owner 
acquires the title. ATR 1957 Nag 100, 
Foll. (Paras 5, 6) 


(B) C. P. & Berar Letting of Houses 
and Rent Control Order (1949), Cl. 21 
— Subsequent event — Powers of Ap- 
pellate Court to take notice of — Scope 
of. 


An appeal is a continuation of the 
original proceedings and the hearing of 
an appeal is in the nature of rehearing 
of those proceedings. Hence, in order 
to grant appropriate reliefs in appeal, 
the Appellate Court would be within 
its power to take into account the facts 
and events which have come into exist- 
ence subsequent to the’ order against 
which the appeal has been filed. It may 
even become its duty to take notice of 
such events in order to do adequate 
justice between the parties before it. If 
the subsequent event has a material 
bearing on the decision of the matter 
before it and if such an event is like- 
ly to turn the case against any party, 
it would be open to the Appellate 
Court to take notice of such event pro- 
vided of course it is properly establish- 
ed. AIR 1941 FC 5, Applied. (Para 6) 

Where during the pendency’ of appeal 
grant of permission to R. 2 (previous 
owner) on ground of his personal re- 
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quirement, the transferee R. 1 (sub- 
sequent owner) brought to the notice of 
the Appellate Authority that R. 2 had 
sold the house to R. 1 and that R. 2 
had ceased to have any interest in the 
house, it would not be proper on the 
part of the Appellate Authority to pro- 
ceed to decide this issue on the assump- 
tion as if R. 2 was still the owner of 
the house and continued to need it for 
his own occupation. (Para 6) 

(C) C. P. & Berar Letting of Houses 
and Rent Control Order (1949), Cl. 13 
(3) (vii) — Permission on ground under 
Cl. 13 (8) (vii) — Propriety of. 


Where in proceeding for eviction of 
tenant from the premises in question on 
ground under Cl. 13 (3) (wii) the Au- 
thorities found that the building was in 
a bad state and was falling down bit 
by bit, it could not be said that the 
authorities had taken incorrect view in 
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. granting permission on ground of Cl, 13 


(3) (vii) more so when the rear portion 
of the premises in question had already 


given way. (Para 8) 
Cases Referred: Chronological Paras 
1956 Nag LJ 625: AIR 1957 Nag 

100 5 
AIR 1941 FC 5 6 


P. Y, Deshpande, for Petitioner; S. A. 
Deshpande and A. P. Deshpande, for 
Respondents. 


ORDER: — Respondent No. 2 herein 
originally owned a house situated in 
the City of Amravati. This house 
consists of three storeys. There are a 
few shops on the ground floor which 
had been let out to certain persons. 
The first floor had been let out to the 
petitioner at a monthly rental of 
Rs. 75/- and he is in occupation of 
that portion of the house as a tenant. 
Respondent No, 2 made an application 
to the Rent Controller under the pro- 
visions of Cl. 13 (3) of the Central 
Provinces and Berar Letting of Houses 
and Rent Control Order, 1949 (herein- 
after referred to as ‘the Order’) against 
the three tenants occupying the ground 
floor and the petitioner for permission 
to serve quit notices on them. In so far 
as the petitioner was concerned, respon- 
dent No. 2 alleged that the petitioner 
was in arrears of rent from 6th June, 
1969 to 5th Nov., 1969 to the tune of 
Rs. 375/-, that he was habitual defaul- 
ter, that he (respondent No. 2) wanted 
the portion of the house in the occupa- 
tion of the petitioner for his personal 
occupation and that the house required 





44 Bom. 


essential repairs which could not be 
carried out without the tenant vacating 
it. The four applications which respon- 
dent No.2 had made against his tenants 
including the petitioner were heard 
together and disposed of by the Rent 
Controller by a common order on 4th 


Dec. 1970. The Rent Controller nega- 
tived the contention of respondent 
No. 2 that the petitioner was a habi- 
tual defaulter. However, he upheld 


his contentions that respondent No. 2 
required the portion in possession of 
the petitioner for his personal occupa- 
tion and that the said portion also 
required essential repairs. In this view 
of the matter the Rent Controller 
granted permission to respondent No. 2 
under cl. 13 (3) (vi) and (vii) of the 
Order. The petitioner preferred an ap- 
peal against this order before the Resi- 
dent Deputy Collector at Amravati, on 
23rd Jan. 1971. In the meanwhile it 
appears that respondent No. 2 had 
served the notice to quit in pursuance 
of the permission he had obtained from 
the Rent Controller, on 6th Jan. 1971. 
When the appeal was pending before 
the Resident Deputy Collector, respon- 
dent No. 2 transferred a portion of the 
house including the portion in posses~ 
sion of the petitioner to respondent 
No. 1 under a_ registered conveyance 
dated 28th Sept. 1971. Respondent. 
No. 1, by his application dated 15 

March 1972, moved the Resident De- 
puty Collector for permission to ap~ 
pear in the said appeal and contest it, 
In this application respondent No. 1 
had averred that he had purchased the 
house from respondent No. 2 under 
registered sale-deed dated 28th Sept. 
1971 and had thus become landlord of 
the house in place of respondent No, 2. 
No order seems to have been passed by 
the Resident Deputy Collector on his 
application. However, it appears from 
the record of the appeal that the Ad- 
vocate appearing for respondent No. 1 
was allowed to argue the appeal on his 
behalf. The Resident Dy. Collector by 
his order dated 27th Nov. 1973, confirm- 
ed the finding of the Rent Controller to 
the effect that respondent No, 2 need- 
ed the house in question bona fide for 
his personal occupation and that the 
house was in dilapidated condition and 
required to be repaired after it was 
vacated by the tenant. Having thus 
agreed with the findings of the Rent 
Controller, the Resident Deputy Collec- 


tor dismissed the appeal of the peti- 
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tioner. The petitioner has, therefore, 
came up to this Court under Art. 227° 
of the Constitution of India for getting 
the appellate order of the Resident 
Deputy Collector quashed, 


2. Mr. P. Y. Deshpande, the learn- 
ed counsel for the petitioner, submit- 
ted that respondent No. 1 having pur- 
chased the house from respondent No. 2 
during the pendency of the appeal be- 
fore the Resident Deputy Collector, 
the permission granted by the autho- 
rities below under cl. 13 (3) (vi) would 
not inure for the benefit of respondent 
No. 1. He submitted that the Rent 
Controller had granted permission to 
respondent No. 2 on this ground after 


having taken into consideration his 
needs and if respondent No. 2 had 
transferred the house to respondent 


No. 1, it would be evident that respon- 
dent No. 2 did not need the house for 
himself and hence the ground on which 
the permission was granted by the 
Rent Controller having become non- 
existent, the Resident Deputy Collector 
ought to have revoked this permission 
in view of this development having 
been brought to his notice by respon- 
dent No. 1 himself, by his application 
dated 15th March 1972. Mr. Deshpande 
contended that perusal of the order 
passed by the Resident Deputy Collec- 
tor would show that he has not at all 
considered this aspect of the case which 
was material, 


3. With regard to the permission 
granted under cl. 13 (3) (vii) of the 
Order Mr. Deshpande contended that 
the Resident Deputy Collector had not 
properly assessed the evidence on re- 
cord and had come to an erroneous 
finding that the house needed the re- 
pairs. He submitted that before the 
Rent Controller the petitioner and 
respondent No. 1 both had adduced 
evidence of their own experts and the 
Rent Controller had wrongly chosen to 


rely on the evidence of the expert 
examined by respondent No. 2 simply 
because the Municipal Council had 


issued a notice to respondent No. 2 for 
demolition of the house. Mr. Desh- 
pande contended that respondent No. 2 
had not adduced any evidence to show 
that the Municipality had in fact 
issued such a notice. Hence Mr. Desh- 
that the Resident 
Deputy Collector ought to have held 
on the basis of the evidence adduced 
by the petitioner that the house was in 
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good condition and did not require any 
repairs Mr. P. Y. Deshpande, there- 
fore, urged that the orders passed . by 
the two authorities below require to be 
quashed. 


4. As against this, Mr. A. P. Desh- 
pande, the learned counsel for the re- 
spondents submitted that even though 
the Rent Controller had granted permis- 
sion to respondent No. 2 to serve the 
quit notice on the ground that he need- 
ed the house in the occupation of the 
petitioner for his own need, respondent 
No. 1 who had purchased the said house 
from respondent No. 2 and had thus 
stepped in his shoes, could take adv- 
antage of this permission granted to 
respondent No. 2, particularly when 
respondent No. 2 had already terminat- 
ed the tenancy of the petitioner before 
the appeal was filed and before he sold 
the house to respondent No. 1. Mr. 
A. P. Deshpande contended that under 
5. 109 of the T. P. Act respondent 
No. 1 as vendee from respondent No. 2 
would acquire all the rights which 
respondent No. 2 had in the property 
and the permission obtained by him 
from the Rent Controller would go 
with this right. As regards the permis- 
sion granted under cl. 13 (3) (vii) Mr. 
A. P. Deshpande submitted that the 
question whether the house required 
essential repairs or not is purely a 
question of fact and if the two autho- 
rities below have come to a concurrent 
finding on this point, it would not be 
open to this Court in exercise of its 
jurisdiction under Art. 227 of the 
Constitution to go into the merits of 
demerits of the said finding. Mr. A. P. 
Deshpande further submitted that even 
on merits it would not be said that the 
two authorities below had not properly 
assessed the evidence on record in this 
respect, 


5. Perusal of the order passed by 
the Rent Controller would disclose that 
in so far as the permission under 
cl. 13 (3) (vi) is concerned, he had 
taken into consideration the need of 
respondent No. 2 only for occupation of 
the house in possession of the peti- 
tioner. After scrutinising the evidence 
on record in this respect the Rent Con- 
troller observed, “I find from the 
evidence, therefore, that the applicant’s 
need for the suit house is really ge- 
nuine, convincing and real.” It is need- 
less to say that during the proceedings 
before the Rent Controller respondent 
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No. 2 alone was applicant and respon- 
dent No. 1 was nowhere in the pic- 
ture at all. In this connection it would 
be of interest to note that some ques- 
tions were put to the son of respon- 
dent No, 2 who was examined before 
the Rent Controller on behalf of the 
latter, with regard to the intention of 
respondent No.2 to sell the house after 
having obtained possession thereof. He 
made a categorical statement in reply 
to these questions that he and his 
father did not want to sell the build- 
ing in dispute and that there was no 
talk with regard to the same with cer- 
tain persons. It would, therefore, appear 
that the whole case before the Rent 
Controller on the part of respondent 
No. 2 was that he needed the house 
for himself and it was on this aver- 
ment and the evidence in this connec- 
tion that the Rent Controller came to 
the abovesaid finding. As already 
stated above, respondent No. 2 sold 
the house to respondent No. 1 on 20th 
Sept. 1971 ie. after obtaining the per- 
mission from the Rent Controller but 
during the pendency of the appeal be- 
fore the Resident Deputy Collector. 
Now the sale of the house in question 
by respondent No. 2 to respondent 
No. 1 soon after having obtained per- 
mission under cl. 13 (3) (vi) would it- 
self show that he did not bona fide re- 
quire the house for his personal occu- 
pation, Apart from this, when a land- 
lord seeks permission of the Rent Con- 
troller to serve quit notice under 
cl. 13 (3) (vi) of the Order, he has to 
satisfy the Rent Controller that he 
needs the house for the purpose of his 
bona fide occupation. In other words, 
in order to secure permission under 
the said clause, the landlord who ap- 
plies to the Rent Controller would 
have to establish his own bona fide 
need and while granting permission 
under this clause the Rent Controller 
will have to judge from the evidence 
and the facts and circumstances of the 
case whether the need of that landlord 
is bona fide or not. In other words, 
item (vi) of sub-cl. (3) of clause 13 of 
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the Order operates on the personal 
need of the person who applies for per- 
mission to the Rent Controller, This 


item takes into consideration the need 
of a particular person who seeks the 
permission and it cannot operate on the 
house itself. In other words, if the 
person who has applied for permission 
under this item on the ground that he 
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meeds the house bona fide for his occu- 
pation transfers the house to somebody 
else and ceases to be owner thereof 
during the pendency of the proceed- 
ings the Rent Controller will have to 
see whether the subsequent purchaser 
does need the premises bona fide for 


his own occupation. In such a 
situation it would not avail the 
purchaser by merely asking the 
Rent Controller to substitute his 


(purchaser) for the previous owner and 
to consider the need of the previous 
owner rather than his own need. It 
may be that since the previous owner 
has ceased to have interest in the 
“house, the Rent Controller may dis- 
pose of the proceeding as infructuous 
or he may continue the proceedings 
calling upon the subsequent owner to 
establish his own need. But the fact 
remains that while granting permission 
to the subsequent owner the Rent 
Controller would not be within his 
power to consider the need of the pre- 
vious owner, since, as stated above, the 
said clause operates on the landlord 
and not on the tenanted premises to 
Which the subsequent owner acquires 


the title. A similar view has been 
taken by the erstwhile Nagpur High 
Court in Dwarkanath v. Amarnath 


(1956 Nag LJ 625). 


6. Now in the present case it is 
true that the transfer was not effected 
by respondent No, 2 in favour of re 
spondent No. 1 during the pendency 
of the proceedings before the Rent 
Controller and hence there was no 
question of the Rent Controller taking 
into consideration the need of respon- 
dent No. 1.° It is also true that the 
transfer has taken place during the 
pendency of the appeal before the 
Resident Deputy Collector and the fact 
of the transfer had been brought to 
his notice by no less a person 
than respondent No. 1 himself, The 
question then is whether the Resi- 
dent Deputy Collector should have 
taken into account this subsequent 
development for holding whether 
respondent No. 2 needed the pre- 
mises for his personal occupation. Now 
it is well settled that an appeal is a 
continuation of the original proceedings 
and the hearing of an appeal is in the 
nature of rehearing of those proceed- 
ings. Hence, in order to grant appro- 
priate reliefs in appeal, the appellate 
Court would be within its power to 
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take into account the facts and events 
which have come into existence sub- 
sequent to the decree or order against 
which the appeal has been filed. It 
may even become its duty to take 
notice of such events in order to do 
adequate justice between the parties 
before it. In this connection reference 
may usefully be had to the decision of 
the Federal Court in lLachmeshwar 
Prasad v. Keshwar Lal (AIR 194, FC 
5). It is not as if the appellate Court 
has to turn a blind eye and a deaf ear 
to the events which take place sub- 
sequent to the closure of the proceed- 
ings before the lower Court and decide 
the issues before it only on the evi- 
dence or the facts as they were obtain- 
ing before the lower Court. If the 
subsequent event has a material bear- 
ing on the decision of the matter be- 
fore it and if such an event is likely to 
turn the case against any party, it 
would be open to the appellate Court 
to take notice of such event provided 
of course it is properly established. 
Now in the present case, as has been 
seen above, the fact that respondent 
No. 2 had sold the house to respondent 
No. 1 and had thus ceased to have any 
interest in it had been brought on re- 
cord of the appellate authority by re- 
spondent No. 1 himself. The Resident 
Deputy Collector, therefore, should 
have considered the effect of this 
development on the permission granted 
by the Rent Controller to respondent 
No. 2 to serve quit notice on the 
ground that he needed the premises in 
question for his own personal occupa- 
tion, After this fact having been bro- 
ought on record, it would not have 
been proper on the part of the appel- 
late authority to proceed to decide this 
on the assumption as if respondent 
No. 2 was still the owner of the house 
and continued to need it for his own 
occupation. The changed circumstances 
which had material bearing on the 
issue of personal requirement ought to 
have been taken cognizance of by the 
appellate authority, and it should have 
then proceeded to decide the matter on 
the basis of this event. As I have 
pointed out above, the Resident Deputy 
Collector while considering this aspect 
of the case has totally lost sight of the 
fact that the premises had been trans- 
ferred by respondent No. 2 to respon- 
dent No. 1 during the pendency of the 
proceedings before him and if that was 
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so clearly respondent No. 2 could not 
need the house for himself as had been 
held by the Rent Controller. It would, 
therefore, appear that the Resident 
Deputy Collector has not properly ap- 
plied his mind to this aspect of the 
case and has given his finding on it 
on an incorrect assumption. As I have 
already pointed out above, clause 13 
(3) (vi) of the Order takes into its 
wake need of the person who applies 
for permission and cannot inure for the 
benefit of his successor in interest. In 
this view of the matter, therefore, the 
finding of the Resident Deputy Collec- 
tor to the effect that respondent No. 2 
needed the house for his personal oc- 
cupation, cannot be sustained. 


T. The submission of Mr. A. P. 
Deshpande, the learned counsel for the 
respondents that when respondent No.1 
purchased the house from respondent 
No. 2, he purchased it with all the 
rights which the latter had, cannot hold 
water in view of the fact that the per- 
mission which had been granted by the 
Rent Controller to respondent No. 2 on 
this count would become final subject 
to appeal which had been preferred 
by the petitioner. Respondent No, 1 
would take the premises not only with 
all the rights which respondent No. 2 
had in it but also with all the liabili- 
ties, If by transfer respondent No. 2 
had lost the efficacy of the permission 
under clause 13 (3) (vi), there was 
nothing which respondent No. 1 could 
get from. respondent No. 2 in this re- 
spect. The transfer itself deprived re- 
spondent No. 2 of the permission or in 
other words the right to serve the quit 
notice on this ground and there was 
nothing in this connection which re- 
spondent No, 2 could transfer to. re- 
spondent No. 1. The fact that respon- 
dent No. 2 had terminated the tenancy 
of the petitioner before the transfer 
would not be of any material avail to 
respondent No. 1. The tenancy was 
terminated on the basis of the permis- 
sion which had been granted by the 
Rent Controller on this count. The 
said order of the Rent Controller was 
itself subject to appeal filed by the 
petitioner. If ultimately the permis- 
sion granted by the Rent Controller on 
this count is set aside by the appellate 
authority in appeal, respondent No. t 
cannot take advantage of the termina~ 
tion of the tenancy by respondent 
No. 2 because the termination itself 
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would be subject to decision of the ap- 
peal, Any other interpretation would 
make the appeals infructuous since a 
landlord may deprive the tenant of his 
right of appeal by his hastily terminat- 
ing the tenancy of the tenant even be- 
fore he could resort to an appeal. In 
my view, therefore, the submission of 
Mr, A. P. Deshpande that the permis- 
Sion which had been granted by the 
Rent Controller on this count to re- 
spondent No. 2 enures to the benefit of 
respondent No. 1 cannot be upheld. 


8 In so far as the second submis- 
sion of Mr. P. Y. Deshpande is con- 
cerned, it has to be said that both the 
authorities below recorded a concurrent 
finding that the house was in dilapidat- 
ed condition and required repairs 
which could not be carried out without 
the petitioner vacating the same. It is 
true that respondent No. 2 and the 
petitioner each had examined his own 
expert with regard to the condition of 
the building and in so far as the Rent 
Controller was concerned, the balance 
tilted in favour of respondent No. 2 be- 
cause the latter relied on the notice 
served by the Municipal Council on 
him for demolition of the building. 
Apart from the admissibility or other- 
wise of the notice, the fact remains 
that evidence had been adduced before 
the Rent Controller and it was open to 
him to accept that evidence which 
commended itself best to him. The Resi- 
dent Deputy Collector also considered 
the evidence which was on record and 
particularly the fact that the second 
storey of the building had fallen and 
was not fit for human occupation and 
also that the. rear portion of the first 
floor had fallen down. If that was the 
state of the building, it is not possible 
to say that the authorities below have 
taken a wrong view in holding that it 
was in a dilapidated condition and re- 
quired to be repaired after it was 
vacated by the „tenant. Mr. P. Y. 
Deshpande referred me to the evidence 
of the son of respondent No. 2 where 
he said that the room at the back of 
the portion in occupation of the peti- 
tioner had fallen down and that the 
portion which in his (petitioner’s) pos- 
session was in a good condition. Mr. 
Deshpande, relying on this evidence, 
submitted that if the portion in posses- 
sion of the petitioner was in good con- 
dition, it was not necessary to vacate 
it in order to carry the repairs to the 
other part of the building. Now the 
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authorities below, as has been stated 
above, have found that the building 
was in a bad state and is falling down 
bit by bit. There is no saying when 
the portion in the occupation of the 
petitioner would come down particular- 
ly when the rear portion has already 
given way. In my view, therefore, it 
is not possible to say that the autho- 
rities below have taken an incorrect 
view in so far as the permission on 
the ground mentioned in clause 13 (3) 
(vii) of the Order is concerned. 

9. The result, therefore, is that the 
order passed by the Resident Deputy 
Collector will have to be modified in 
so far as it relates to the permission 
granted to the respondents under cla- 
use 13 (3) (vi) of the Order but wi! 
have to be confirmed with regard to 
the permission granted under clause 
13 (3) (vii). 

10. In the result, the petition is 
partly allowed. The order passed by 
the Resident Deputy Collector on 27th 
November 1973 is hereby modified by 
quashing the part of the order under 
which he has confirmed the order of 
the Rent Controller granting permis- 
sion to respondent No. 2 for: serving 
a quit notice on the petitioner on the 
ground mentioned in clause 13 (8) (vi) 
The rest of the order 
passed by the authorities below is con- 
firmed: In the 
as to 
costs. 

Petition partly allowed. 
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(AT NAGPUR) 
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Chandrabhan Chunnilal Gour, Ap- 
plicant v. Dr. Shrawan Kumar Khunno- 
lal Gour and another, Opponents. 

Civil Revn. Appln. No. 117 of 4977, 
D/- 27-4-1979.* ` : 

(A) Bombay Public Trusts Act (29 of 
1950), S. 36 (1) — Public trust — Sale 
of immovable property — Ex post facto 
sanction from Charity Commissioner 
mot valid. - . 

The legislature has used the word 
“previous” before the word “sanctior” 


“(Against order of A. L. Alaspurkar, 
2nd Joint Civil Judge, Jr. Division 
_ at Nagpur, D/- 28-1-1977. : 
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circumstances of the- 
- case there shall be no order 


‘ ALR 


which clearly means that- the’ sanction 
contemplated by S. 36 (1) has to be 
obtained from the Charity Commis- 
sioner before the transaction is com- 


. pleted. (Para 5) 


Clause (g) of Section 69 cannot be 
taken to enlarge the scope of Section 
36 (1). There is no power in the Cha- 
rity Commissioner to accord sanction 
after the transaction is completed and 
validate it by the ‘ex post facto’ sanc- 
tion. Giving such a sanction would 
be against the express requirement of 
sub-section (1) of Section 36. AIR 1965. 
SC 444, Expl. and Disting. (Para 7) 

Section 36 (1) has been enacted to 
enable the Charity Commissioner to 
exercise control over the alienations to 
be made by the trustees of the trust 
properties. Granting or refusal of sanc- 
tion would, therefore, affect the sub- 
stantive rights of the party concerned. 
It is therefore not possible to say that 
the said provision is purely technical 
or procedural: AIR 1976 SC 1177, 
Expl. and Disting. (Para 9) 


No assistance can be drawn from 
Section 41-E in support of the proposi- 
tion that the Charity Commissioner can 
accord ex post facto sanction. 

(Para 10) 

In this view, ex post facto sanction 
obtained after the sale transaction is 
not sanction at all in the eye of law 
and the transaction would not be valid 
as provided for in Section 36 (1). 

(Para 11) 

(B) Interpretation of Statutes — 
Language of statute not admitting of 
two meanings — Effect must be given 
to the words used. 

Rules of construction are laid down 
because of the obligation imposed upon 
the Courts to attach an intelligible 
meaning to confused and unintelligible 
sentences. It therefore, follows that if 
the language of the statute is clear and 
intelligible and does not admit of two 
meanings, effect must be given to the 
words used and thus the intention of 
the legislature must he carried out. 


(Para 5) 
(C) Words and Phrases — ‘Void’ and 
‘mot being valid’ — There is no real 


difference between a transfer being 
‘void’ or ‘not being valid’. ATR 1955 
Nag .272, Ref. (Para 11) 

(D) Civil P. C. (1908), S. 9 — Bom- 
bay Public Trusts Act (29 of 1950), 
Ss. 36 (1), 80 — Sanction granted ` by 
€harity Commissioner — Civil - Courts” 
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jurisdiction to hold that sanction is 
ultra vires its power is not barred. 
The decision of the Charity Com- 
missioner to grant the sanction or to 
refuse it, has not been made final and 
conclusive by any provision of the 
Act. In this situation, therefore, it 
could be said that Section 80 of the 
Act would not be applicable to the 
validity or otherwise of the sanction 
granted by the Charity Commissioner 
since his decision to grant the sanction 
has not been made final and conclu- 
sive, However, even if it is assumed 
that it is final and conclusive, the jur- 
isdiction of the Civil Court to deter- 
mine its validity would not be taken 
away, if the sanction has been granted 
without jurisdiction or power: AIR 
1963 SC 1547 and AIR 1966 SC 1089, 
AIR 1968 SC 271, Foll, (Para 18) 


(E) Bombay Public Trusts Act (29 of 
1950), S. 36 (1) — Decision granting or 
refusing sanction under S. 36 — There 
is no provision in the Act under which 
an appeal against the decision could be 
preferred by an aggrieved person. 

(Para 14) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1177:1976 Lab IC 777 9 


AIR 1968 SC 271 13 
AIR 1966 SC 1089 13 
AIR 1965 SC 444 8 
AIR 1963 SC 1547 13 
4955 Nag LJ 344: AIR 1955 Nag 272 
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R. D, Choudhari, for Applicant; S. H. 
Woditel, for Opponent No. 1. 


ORDER: -- This Revision Application 
has been filed against the finding re- 
corded by the trial Court on the issue 
regarding the validity of the transac- 
tion of sale between the plaintiff and 
defendant No, 2. The facts leading to 
the present Revision Application short- 
ly stated are as follows: 


Non-applicant No. 1 has instituted 
the suit in the Court below against the 
applicant and non-applicant No. 2 as 
defendants Nos, 1 and 2 respectively, for 
a decree for possession of the suit 
house from defendant No. 1 along with 
Rs. 210/- as damages for use and oc- 
cupation from 26-9-1972 to 26-6-1973. 
The suit house originally belonged to 
defendant No. 2 which is admittedly a 
public trust registered under the Bom- 
bay Public Trusts Act, 1950 (herein- 
after referred to as the Act), The 
plaintiff purports to have purchased it 
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from defendant No. 2 under a register- 
ed sale-deed on 26-9-1972. Defendant 
No. 1 who is alleged to be in actual 
possession of the suit house is said to 
be a near relative of one Chuniyabai 
who is alleged to have bequeathed it 
to defendant No. 2. Thus according to 
the plaintiff, defendant No. 2 became 
owner of the suit house on the death 
of Chuniyabai on 29-7-1968. The 
plaintiff alleges that defendant No. V 
came to live in the suit house to per- 
form the obsequial ceremonies on the 
death of Chuniyabai and unlawfully 
continues to occupy it. According to 
plaintiff the occupation of the defen- 
dant No. 1 is that of a licensee and he 
continues to occupy it, though his 
licence was revoked. Thus the plain- 
tiff claims possession of the suit house 
on the basis of his title. 

2. Defendant resisted the suit by 
raising several contentions with which 
we are not concerned in this Revision 
Application. The defendant No. 1 how- 
ever denies that Chuniyabai had be- 
queathed the suit house to defendant 
No. 2 and that the latter had become 
full owner on her death. He claims 
that he came to reside in the house 
in 1960, at the instance of Chhabile 
Bhagat, the husband of Chuniyabai, 
to look after both of them in their 
old age. He says that he has been 
residing in the suit house openly and 
continuously “as a heir apparent” of 
Chhabile Bhagat since 1960 under the 
direction and wishes of the latter in 
his own right. In short, defendant 
No. 1 has set up his own title to the 
suit house. Defendant No. 1 further 
contends that the sale of the suit 
house by defendant No. 2 in favour of 
plaintiff is not valid in law. In this 
connection, inter alia, he contended 
that defendant No. 2 could not have 
sold the suit house to plaintiff without 
permission of the competent authority 
under the Act and hence, the alleged 
title of defendant No. 2 in respect of 
the suit house was never legal and 
perfect. It appears that in view of 
the contention taken by the defendant 
No. 1, the plaintiff amended his plaint 
and submitted that the sale has been 
effected by the defendant No, 2 in his 
favour with the permission and ap- 
proval of the Charity | Commissioner, 
which was obtained on 25-4-1974, In 
his turn, defendant No. 1 further con- 
tended that the alleged ex post facto 
sanction granted by the Charity Com- 
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missioner was without jurisdiction and 
did not confer any right, title or in- 
terest in the plaintiff. In short, there- 
fore, from these pleadings it would ap- 
pear that when defendant No. 2 sold 
the suit house to plaintiff on 26-9-1972, 
it had not obtained any sanction as 
required under Section 36 of the Act, 
but obtained it on 25-4-1974 after the 
sale-deed had been registered. 

_ 3. On these pleadings several issues 
are framed by the trial Court and 
issues Nos. 9 and 10 are as follows:— 

9. Whether the defendant No, 1 proves 
that the sale of suit property by de- 
fendant No, 2 in favour of plaintiff is 
illegal and void ab initio? 

10. Whether the plaintiff proves that 
the pleas raised by defendant No. 1 
regarding sanction of Charity Commis- 
sioner to suit transaction were finally 
and conclusively decided by Charity 
Commissioner under Bombay Public 
Trusts Act and hence this Court has no 
jurisdiction to decide the matter as 
averred in para 17 of the plaint? 


It appears that these two issues were 
tried as preliminary .issues. The learn- 
ed trial Judge held that issue No. 10 
would be required to be answered in 
the light of other issues and hence it 
would be premature to answer it, on 
the basis of the order passed by the 


Charity Commissioner. He, therefore, 
did not record any finding on this 
issue. However, with regard to issue 


No. 9 he held that the transaction was 
not void as the plaintiff had obtained 
ex post facto sanction from the Charity 
Commissioner. The learned trial Judge 
appears to be of the view that the 
said sanction given by the Charity 
Commissioner could not be challenged 
in the suit as defendant No, 1 had not 
made a grievance about it, in appeal 
against it and since the Charity Com- 
missioner, who was competent to grant 
sanction had done so after taking into 
account all the factors. In short, 
therefore, the learned trial Judge held 
the ex post facto sanction as valid 
sanction within the meaning of Section 
36 of the Act. It is against this find- 
ing of the learned trial Judge that the 
present Revision Application has been 
filed. 


4. Mr. R. D. Choudhari the learned 
counsel for the applicant submitted 
that the view taken by the learned 
trial Judge in this respect was not 
correct and was against the specific 
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provision contained in Section 36 of 
the Act. He submitted that what was 
contemplated by the said sanction is a 
previous sanction and not an ex post 
facto sanction, According to Mr. Chou- 
dhari, on a true construction of Section 
36 if the previous sanction from the 
Charity Commissioner is not obtained 
by a public Trust for sale of property 
belonging to it, the transaction would 
be invalid and void and of no legal 
effect and if that is so, the purchaser 
would not acquire any right, title or 
interest in it. Mr. Choudhary further 
submitted that in the Act itself there 
is no provision for any appeal or revi- 
sion against the sanction granted by 
the Charity Commissioner and at any 
rate defendant No. 1 not being a party 
to the said transaction, he could not 
make any grievance of the alleged 
sanction. Mr. Choudhary further sub- 
mitted that the power given to the 
Charity Commissioner under Section 36 
of the Act was to grant “previous” 
sanction and not ex post facto sanc- 
tion and if in this case the Charity 
Commr. had granted ex post facto 
sanction it was without jurisdiction and 
hence it could not be of any avail to 
the plaintiff in validating the transac- 
tion. As against this, Mr. Voditel the 
learned counsel of the non-applicant 
submitted that the Section 36 of the 
Act, if properly construed, does autho- 
rise the Charity Commissioner to grant 
ex post facto sanction. He submits 
that the sanction could be retrospective 
and that Section 36 was merely pro- 
eedural and technical and it should not 
be construed in a way to take away 
the rights of the parties, According 
to Mr. Vodetal, the Charity Commis- 
sioner is empowered to sanction a sale, 
mortgage etc. under clause (g) of Sec- 
tion 69 of the Act and this clause does 
not state that such sanction has to be 


prior in time to the transaction in 
question. 
5. Sub-section (1) of Section 36 


which is relevant for the purpose of 
this Revision Application is in the fol- 
lowing terms. 

“(1) Notwithstanding anything con~“ 
tained in the instrument of trust. 

(a) no sale, exchange or gift of any 
immovable property, and 

(b) no lease for a period exceeding 
ten years in the case of agricultural 
land or for a period exceeding three 
years in the case of non-agricultural 
land or a building., = 
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belonging o a public trust, shall be 
valid without the previous sanction of 
the Charity Commissioner. Sanction 
may be accorded subject to such con- 
dition as. the Charity Commissioner 
may think fit to impose, regard being 
had to the interest, benefit or protec- 
tion of the trust; 


(c} if the Charity Commissioner is 
satisfied that in the interest of any 
public trust any immovable property 
thereof should. be disposed of, he may, 
on application, authorise any: trustee 
to dispose of such property subject to 
such condition as he may think fit to 
impose, regard being had to the inter- 
est or benefit or protection of the 
trust,” 


It may be mentioned here that the 
words beginning with “sanction may be 
accorded” and ending with “benefit or 
protection of the trust’ have been 
added in this sub-section by the 
‘Amending Act, 1971, Now a plain read- 
ing of this sub-section would indicate 
that sale, exchange or gift of any 
immoveable property belonging to a 
public trust would not be valid with- 
out the previous sanction of the Cha- 
It has to be noted 









ion contemplated by this sub-section 
i from the Charity 
Commissioner before the transaction is 
completed, Construing the sub-section 
in any other way would render the 
word “previous” superfluous, It is well 
settled that the legislature does not 
waste its words and every word in 
an enactment has to be given its due 
meaning. Now if the legislature says 
that the sale, exchange or gift ofany 
immoveable property belonging to pub- 
lic trust shall not be valid without the 
previous sanction of the Charity Com- 
missioner, it clearly intends that such 
a sanction has to be obtained and 
granted before such transaction is 
completed and not thereafter. Since the 
language of this sub-section is plain, 
clear, unambiguous and unequivocal 
there is hardly any room for constru- 
ing it one way or the other. In such 
cases the question of interpretation or 
construction does not arise. Strictly 
speaking, there is no place for inter- 
pretation except where the words of a 
statute admit of two meanings. Rules 
of construction are laid down because 
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of the obligation imposed upon the 
Courts to attach an intelligible mean- 
ing to confused and unintelligible sen- 
tences. It therefore, follows that if 
the language of the statute is clear 
and intelligible and does not admit of 
two meanings, effect must be given to 
the words used and thus the intention 
of the legislature must be carried out.| 

6. Mr, Voditel relying on the words 
which have been added to the sub- 
section by the Amending Act, 1971, 
submits that the word ‘sanction’ used 
therein is not qualified or preceded by 
the word ‘previous’ and hence what is 
contemplated by this sub-section is 
that the sanction could be obtained 
even after the transaction is contem- 
plated, Mr, Voditel does not appear to 
be on firm ground in advancing this 
argument. The first sentence in this 
sub-section which provides for the 
sanction clearly states that it has to 
be prior to the transaction, The second 
sentence merely authorises the Cha- 
rity Commissioner to impose such con- 
dition as he may think fit while grant- 
ing the sanction. Now the legislature 
once having said that the sanction has 
to be previous, it was not necessary 
for it to repeat the same language 
again while it empowered the Cha- 
rity Commissioner to impose condition 
at the time of according the sanction, 
This would have been mere repetition 
which the legislature generally avoids. 
Hence merely because the word ‘sanc- 
tion’ in the second sentence of this 
sub-section is not preceded by the 
word ‘previous’ it cannot be said that 
the Legislature had empowered the 
Charity Commissioner to accord the 
sanction even after the sale, exchange 
or gift as the case may be, 
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further contended 
that it is cl, (g) of Section 69 of 
the Act which in fact empowers the 
Charity Commissioner to accord sanc- 
tion to a sale, mortgage, exchange, gift 
or lease of immoveable property be- 
longing to a public trust under Section 
36. Mr, Voditel submits that this 
clause does not lay down that the 
sanction has to be prior in time to the 
transaction. It is true that this clause 
merely gives power to the Charity 
Commissioner to sanction sale, mort- 
gage, exchange, gift or lease of im- 
moveable property belonging to a pub- 
lic trust under Section 36, but at the 
same time it should be noted that this 
clause refers to sanction under Section 
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36 and if as seen above, this section 
itself requires the sanction to be pre- 
vious, clause (g) of Section 69 cannot 
be taken to enlarge the scope of Sec- 
tion 36. This clause merely gives 
power to the Charity Commissioner to 
accord sanction to these transactions 
and the mechanism for the exercise of 
this power is provided in sub-sec, (1) 
of Section 36. In other words, if the 
Charity Commissioner has to exercise 
the power given to him under Section 


69, he can exercise it only in the 
manner provided for in sub-section (1) 
of Section 36. Hence if Section 36 re- 


quires that the sanction should be pre- 
vious, there is no power in the Cha- 
rity Commissioner to accord sanction 
after the transaction is completed and 
validate it by the so-called ex post 
facto sanction. Giving such a sanction 
would be against the express require- 
ment of sub-section (1) of Section 36. 
Obviously in enacting the provision 
that the Charity Commissioner must 
give the sanction before the transac- 
tion is completed, the legislature in- 
tended that he should have full con- 
trol over the transaction and should 
be in a position to prevent it and not 
allow the transaction to be completed 
in case he finds that it is not in the 
interest of the public trust concerned. 
This purpose would not be effectively 
achieved by sanction accorded after the 
transaction is completed. 


8. Mr. Voditel next submitted that 
if legislation can be given retrospec- 
tive operation, there is no reason why 
sanction could not be retrospective. He 
has referred me to the decision of 
Supreme Court in Ratanlal v. State of 
Punjab (AIR 1965 Sc 444). It is diff- 
cult to see how the observation of the 
Supreme Court in this case could help 
him. In that case the question before 
the Supreme Court was whether Sec- 
tion 11 of the Probation of Offenders 
Act 1958 was retrospective in its opera- 
tion. While dealing with this ques- 
tion, the Supreme Court observed that 
every law that takes away or impairs 
the vested right is retrospective and 
that every ex post facto law is neces- 
sarily retrospective, There cannot be 
any dispute that in certain circum- 
stances a legislature can enact a law 
with retroactive operation. But ıt is 
difficult to see how this analogy can be 
applied to the power of Charity Com- 
missioner in according sanction under 
Section 36 of the Act. As seen above, 
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sub-section (1) of Section 36 expressly 
provides that the sanction has to be 
previous to the transaction and if the 
law itself provides so, it would not 
be open for the Charity Commissioner 
to exercise his power to accord an ex 
post facto sanction and thus validate a 
transaction which was otherwise in- 
valid. 


9. Mr. Voditel then contended that 
after all what Section 36 of the Act 
lays down is the procedure for aliena- 
tion of the trust property by the 
trusts, He submits that the provision 
of this section and particularly of sub- 


section (1) thereof are technical. Ac- 
cording to him, if in such circum- 
stances the Charity Commissioner ac- 


cords the sanction not previously, but 
after the transaction, it could at the 
most be termed as an irregularity, but 
not an illegality. In this connection, 
he seeks to rely on the observations of 
the Supreme Court in State of Punbaj 
v. Shamlal (AIR 1976 SC 1177). Now 
in the case before the Supreme Court 
the question was whether Rule 3 of 
the Punjab and Haryana High Court 
Rules which prescribes the number of 
copies of memorandum of appeal, judg- 
ment and paper book to be filed along 
with the appeal under Letters Patent, 
is mandatory. This question arose in 
the context of the fact that the requir- 
ed number of copies were not furnish- 
ed by the appellant. In dealing with 


this question the Supreme Court held 
that the copies of all the documents 
prescribed had been furnished, but 


three copies of each were not furnished 
and this omission or default was only 
a breach which could be characterised 
as an irregularity to be corrected by 
condonation on an application by the 
party fulfilling the condition within a 
time allowed by the Court. The Sup- 
reme Court then made the following 
observations. 


“We must always remember that 
processual law is not to be tyrant, but 
a servant, not an obstruction but an 
aid to justice. It has been wisely ob- 
served that procedural prescriptions 
are the hand-maid and not the mis- 
tress, lubricant, not a resistant in the 
administration of justice. Where the 
non-compliance tho procedural, will 
thwart fair hearing or prejudice doing 
of justice to parties, the rule is manda- 
tory. But grammar apart, if the breach 
can be corrected without injury to a 
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just disposal of the case, we should 
not enthrone a regulatory requirement 
into a dominat desideratum. After all, 
Courts are to do justice and not to 
wreck this end product on technica- 
lities, Viewed in this perspective even 
what is regarded as mandatory tradi- 
tionally may, perhaps, have to be 
moderated into wholesome directions 
to be complied with in time or in ext- 
ended time.” 

Now these observations of the Supreme 
Court may apply in so far as the pro~ 
vision which is to be construed, is con- 
nected with procedure. However, in 
my view sub-s. (1) of S. 36 is not 
merely procedural or technical as con- 
tended by Mr, Voditel. As stated above, 
this provision has been enacted to en- 
able the Charity Commissioner to exer- 
cise control over the alienations to be 
made by the trustees of the trust pro- 
perties. Granting or refusal of sanc- 
tion would, therefore, affect the sub- 
stantive rights of the party concerned. 
It is therefore not possible to say that 
the said provision is purely technical 
or procedural, 


10. Mr. Voditel lastly submitted 
that in any case S. 41-E of the Act 
empowers the Charity Commr. to grant 
temporary injunction or make such 
other order for the purpose of staying 
and preventing the wasting, damaging, 
alienations, sale, removal or disposi- 
tion of a trust property, if it is brou- 
ght to his notice that any such pro- 
perty is in danger of being wasted, 


damaged, or improperly alienated by 
any trustee or any other person. Mr. 
Voditel contends that in case any 


trustee or trustees are about to alien- 
ate trust property in contravention of 
the provisions contained in  sub-s. (1) 
of S. 36 of the Act, the Charity Com- 
missioner can intervene by virtue of 
the power given by sub-s. (1) of the 
S. 41-E and prevent such an aliena- 
tion, Mr. Voditel submits that if in- 
stead of taking such an action under 
S. 41-E the Charity Commissioner 
grants ex post facto sanction, it must 
be held that he holds the alienation 
proper and legal. It would appear that 
sub-s. (1) of S. 41-E of the Act em- 
powers the Charity Commissioner to 
grant a temporary. injunction or to 
make any other order for the purpose 
of staying and preventing the aliena- 
tion. It appears that the Charity Com- 
missioner can exercise this power for 
protection of the trust property only 
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for staying or preventing alienation. 
This, therefore, postulates that the 
power would be exercised before the 
alienation. This section does not make 
any provision for the contingency 


where the trustee or trustees have al- 
ready alienated the property without 
the previous sanction of the Charity 
Commissioner and have parted with it. 
In that case the only thing which could 
be said is that the alienation itself is 
invalid because .of the requirements 
laid down in sub-s. (1) of S. 36, Apart 
from this what has to be considered in 
this case is as to whether the Charity 
Commissioner had power to accord ex 
post facto sanction and if as pointed 
out above, the Act does not make any 
provision in this direction, but on the 
contrary makes an express and specific 
provision that the sanction has to be 
prior to the transaction, it is difficult 
to see how S. 41-E could be said to 
empower the Charity Commissioner to 
grant an ex post facto sanction. In my 
view, therefore, no assistance can be 
drawn from S. 41-E in support of the 
proposition that the Charity. Commis-| 
sioner can accord ex post facto sanc- 
tion. 


11. In my view therefore the sanc- 
tion which has been obtained in the 
present case after the transaction of 
sale had been completed on 26-9-1972, 
was not a sanction at all in the eye of 
law and if that was so, the said 
transaction would not be valid as pro- 
vided for in sub-s. (1) of S. 36, It is 
needless to say that there is no real 
difference between a transfer being 
void or not being valid, (See Moham- 
mad Ibrahim v. Sugrabi, 1955 Nag LJ 
344). Even if sub-s. (1) of S. 36 says 
that such transfer shall not be valid, 
the effect would be that it is void, if 
the previous sanction of the Charity 
Commissioner is not accorded. 


12. The next question which arises 
for consideration is whether it was 
open to the Civil Court to hold that 
the ex post facto sanction granted by 
the -Charity Commissioner is not legal 
and is without jurisdiction. Section 80 
of the Act states that save as expressly 
provided in the Act, no Civil Court 
shall have jurisdiction to decide or 
deal with any question which is by or 
under this Act to be decided or dealt 
with by any officer or authority under 
the Act and in respect of which the 
decision or order of such officer or 
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authority has been final and conclu- 
sive, 
13. In this connection if may be 


noted that S. 36 of the Act in its 
application to this State does not make 
the decision of the Charity Commis- 
sioner to grant or refuse sanction 
either final or conclusive. In this con- 
nection, it would be worthwhile to 
note sub-ss, (3) and (4) of the said sec- 
tion in its application to the State of 
Gujarat, Sub-sec. (3) provides for an 
appeal to the Revenue Tribunal from 
the decision of the Charity Commis- 
sioner and sub-s, (4) makes such deci- 
sions final subject to the appeal. No 
corresponding provisions have been 
made in S. 36 in its application to the 
State of Maharashtra, It would, there- 
fore, appear that the decision of the 
Charity Commissioner to grant the 
sanction or to refuse it, has not been 
made final and conclusive by any 
provision of the Act. In this situation, 
therefore, it could be said that S. 80 
of the Act would not be applicable to 
the validity or otherwise of the sanc- 
tion granted by the Charity Commis- 
sioner since his decision to grant the 
sanction has not been made final and 
conclusive, However, even if it is as- 
sumed that it is final and conclusive 
the jurisdiction of the Civil Court to 
determine its validity would not be 
taken away, if the sanction has been 
granted without jurisdiction or power. In 
this connection, it would be apt to refer 
to the dicta of the Supreme Court 
in Firm Radhakisan v. Ludhiana Muni- 
cipality (AIR 1963 SC 1547), which are 
to the following effect, 


. “Under S, 9 of the Civil P., C. the 
Court shall have jurisdiction to try all 
suits of civil nature excepting suits of 
which cognizance is either expressly or 
impliedly barred, A. statute, therefore, 
expressly or by necessary implication, 
ean bar the jurisdiction of Civil Courts 
in respect of a particular matter. The 
mere conferment of special jurisdiction 
on a ‘Tribunal in respect of the 
said matter does not in itself 
exclude the jurisdiction of Civil Courts. 
The statute may specifically provide for 
ousting the jurisdiction of Civil Courts} 
even if there was no such specific ex- 
clusion if it creates a liability not exist- 
ing before and gives a special and 
particular remedy for the aggrieved 
party, the remedy provided by it must 
be followed, The same principle would 
apply if the statute had provided for 


Chandrabhan v, Shrawan Kumar 


ALR. 


the particular forum in which the 
remedy could be had. Even in such 
cases, the Civil Court’s jurisdiction is 
not completely ousted. A suit in a 
Civil Court will always lie to question 
the order of a Tribunal created by a 
statute, even if its order is, expressly 
or by necessary implication, made 
final, if the said Tribunal abuses its 
power or does not act under the Act, 
but in violation of its provisions,’ 

The view taken by the Supreme 
Court as above, has been followed by 
it in Venkataraman & Co. v, State of 
Madras (AIR 1966 SC 1089) wherein 
it has been reiterated in the majority 
judgment that suit in a Civil Court 
would always lie to question the order 
of a Tribunal created by a statute 
even if its order is expressly or by 
necessary implication made final, if the 
said Tribunal abuses its power or does 
not act under the Act, but in violation 
of its provisions. In this case it has 
been further observed that it is also 
equally well established that the Civil 
Courts have power to entertain a suit 
in which the question is whether the 
executive authority has acted ultra 
vires its power, The dictum which has 
been laid down by the Supreme Court 
in the case of Firm Radhakisan has 
again been followed by it in 
Pabbojan Tea Co. Ltd. v. Deputy Com- 
missioner (AIR 1968 SC 271). It would 
therefore, appear that it would be al- 
ways open to the Civil Court to 
determine if the act of an authority 
constituted under an enactment is ultra 
vires its power. As already pointed 
out above, the Charity Commissioner 
had no power under the Act to grant 
an ex post facto sanction as has been 
done in the present case. If that is so, 
obviously the Charity Commissioner has 
acted in violation of the provisions of 
the Act and cannot be said to have 
acted under the Act. In my view, 
therefore, the Civil Court is not debar- 
red from determining if the ex post 
facto sanction, which has been granted 
by the Charity Commissioner, was inl 
accordance with law and saved the 
transactiton between the plaintiff and 
defendant No, 2. 

14, The learned trial Judge has 
observed that defendant No, 1 should 
have made a grievance about the vali- 
dity of the sanction “in Appellate 
Court.” Probably the learned trial 
Judge meant to say that the defen- 
dant No, 1 should have preferred an 
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appeal against the decision of the 
Charity Commissioner granting the ex 
post facto sanction. However, the 
learned trial Judge failed to notice 
that there is no provision in the Act 


under which such an appeal could be 
preferred by an aggrieved person. As 
already seen above, S. 36 itself has not 
provided for an appeal, Section 70 
makes provision for appeal against the 
finding or order of Deputy or Assistant 
Charity Commissioner rendered under 
Ss. 20, 22, 22-A, 28, 54 and 79-AA. 
However, no appeal has been provided 
for against the sanction granted under 
Sec. 36. Sub-see. (2) of S. 51 gives a 
right of appeal against the decision of 
the Charity Commissioner refusing his 
consent to the institution of a suit 
under sub-s, (1) of that section and 
such appeal lies to Maharashtra Reve- 
nue Tribunal. However, no such ap- 
peal has been provided against the 
decision granting or refusing sanction 
under S. 36. The learned trial Judge, 
was therefore, not right in saying that 
defendant 


this question before the Appellate 
Court. The learned trial Judge has 
further held that the sanction has 


been granted “by the Court having 
competent jurisdiction.” This view is 
again not correct in the light of what 
has been said by me above. The learn- 
ed trial Judge has not gone into the 
various provisions of the Act and 
particularly sub-s. (1) of S. 36 before 
holding that the sanction has been 
granted by the competent authority. It 
would, therefore, appear that the find- 
ing given by the learned trial Judge 
on Issue No. 9 is entirely incorrect 
and has to be set aside, 


15. Since, however, the learned trial 
Judge had tried this issue as a prelim- 
inary issue, he will have to see the 
effect of the affirmative finding on it, 
on the maintainability of the suit, as 
contended by defendant No. 1, 


16. In the result, the revision appli- 
cation is allowed and the finding 
recorded by the trial Court on Issue 
No. 9 is hereby reversed and it is held 
that the issue should be answered in 
the affirmative, The trial Court will 
proceed with the suit in the light of 
the finding now recorded on Issue 
No. 9. The costs of this Revision 
Application shall be costs in the suit, 

Application allowed. 
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Sitaram Hari Salunkhe, Petitioner v. 
Laxman Rambodh Dubey and another, 
Opponents. 

Special Civil Appln, No. 
1977, D/- 2-8-1979.* 

(A) Presidency Small Cause Courts 
Act (1882), Ss. 48 and 41 — Presidency 
Small Cause Courts Rules (framed by 


1983 of 


Bombay High Court), Rule 1 (2) — 
Civil P. C. (1908), Pre and O. 21, 
R. 100 — Proceedings instituted under 


Chapter VII of Presidency Small Cause 
Courts Act — Provisions of Civil P. C. 
including those of O. 21, R. 100 are 
applicable. Decision by Joshi, J. in 
1975 UCR (Bom) 28 held delivered per 
incuriam, 

If the provisions viz. Sec. 48 of the 
Presidency Small Cause Courts Act, 
1882 and the Rules framed thereunder 
are read with the provisions of Chap- 
ter VII of the Act it is quite obvious 
that the provisions of the Code of 
Civil Procedure, 1908 will apply even 
to the proceedings instituted under 
Chapter VII of the Act. Once it is 
held that the provisions of the Code 
of Civil Procedure apply to the said 
proceedings and there is nothing in 
the Act providing otherwise, then obyi- 
ously the provisions of Order 21, Rule 
100 of the Civil Procedure Code will 
also apply to the proceedings institut- 
ed under Chapter VII of the Presi- 
dency Small Cause Courts Act, 1882. 
AIR 1950 Cal 244, AIR 1924 Mad 74, 
ATR 1954 Mad 985, Rel. on; Decision by 
Joshi J, in 1975 UCR (Bom) 28 held 
delivered per incuriam; AIR 1955 NUC 


1021 (Cal) Ref. to. (Para 7) 

(B) Precedents — Decision rendered 
in ignorance of Statute or Rule having 
force of statute — Decision is said 


delivered per incuriam and is not bind- 


ing precedent. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1975 Bom 20 4,7 
1975 UCR (Bom) 28 3, 4, 5 
AIR 1955 NUC 1021 (Cal) 3 
AIR 1954 Mad 985 4, 8 
AIR 1953 SC 148 5, 7 
(1951) 53 Bom LR 386: AIR 1951 Bom 
390 7 
4 


AIR 1951 Cal 395 


*To set aside order passed by Sm. C. C. 
Bombay, D/- 19-11-1976. 
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56 Bom, 

AIR 1950 Cal 244 4, 8 

(1944) 1 KB 718, Young v, Bristol 
Aeroplane Co, Ltd. 6 


(1927) 29 Bom LR 1220: AIR 1927 Bom 
556 7 


AIR 1924 Mad 74 4, 8 
(1910) 7 Mad LT 385 8 
H. D. Gole with S. J. Jadhav, for 


Petitioner; D. M. Vora (for No. 1) and 
M. R. Kotwal (for No. 2), for Oppo- 
nents. 


ORDER :—- In this writ petition the 


petitioner has challenged the order 
passed by the Small Cause Court 
Bombay in Miscellaneous Notica No. 


960 of 1976 decided on 19th November 
1976. Respondent Laxman Dube filed 
an application under Section 41 of the 
Bombay Presidency Small Cause 
Courts Act, 1882 against Smt. Parvati 
wio Shankar Salunke and four others, 
who are heirs and legal representatives 
of the deceased Shankar Salunke. The 
said application related to the delivery 
of possession of the Stall bearing 
Municipal No. C/2180/3(A) 86-384-A/86 
situate on Jagannath Shankar Sheth 
Road, Bombay. The said application 
proceeded ex parte against the legal 
representatives of Shankar and there- 
fore the learned trial Judge made an 
order in favour of Laxman Dube under 
Section 43 of the Act on 17-9-1975. In 
execution of that order the present 
petitioner is dispossessed of the premises. 
It appears from the record that one 
Pandurang Koli at the initial stage tried 
to obstruct the warrant of possession 
for which the respondent took out 
obstructionist notice No. 359 of 1975. 
The said Pandurang Koli did not ap- 
pear in Court and, therefore, the said 
notice was made absolute ex parte 
removing’ the obstruction of Pandurang 
Koli. The present petitioner later on 
took out a notice on 6th of May 1975, 
under Order 21, Rule 100 of the Code 
of Civil Procedure for restoration of 
possession of stall. 


2. In the said application it was 
the case of the petitioner that the stall 
was initially owned by three brothers 
viz. Vinayak, Bhalchandra and Vasant- 
rao. In the year 1962 the landlord 
leased out the stall to him on rental 
basis as a tenant on a monthly rent 
of Rs. 25/- and has accordingly receiv- 
ed rent from him till 31st of March 
1973, though no receipts are issued for 
the same. It was also his case that 
he has paid all along the municipal 
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taxes since 1961-62, though the assess 
ment bills were issued in the name of 
the landlord because he was the owner of 
the property. He further contended 
that he obtained assessment receipts in 
tha year 1969 onwards. It is his case 
that he is conducting a bidi shop in a 
part of the stall and in the remaining 
part of the stall his son is conducting 
business in electrical goods. This busi~ 
ness of electrical goods was handed 
over to Pandurang Koli to conduct the 
same on behalf of his son on certain 
terms and conditions, In substance, 
therefore, it is his case that all through 
he was in possession of the premises 
in his own right. Before the trial 
Court he had also made a reference to 
the letter received by him from the 
Municipal Corporation some time on 
or before 25th of May 1974. Accord- 
ing to him the deceased Shankar 
Salunke was never a licensee of the 
respondent. It is his specific case that 
the respondent in collusion with the 
heirs of Shankar Salunke managed to 
get an ex parte order in the proceed~ 
ings instituted by them under Section 
41 of the Act. He also contended that 
this ex parte order was obtained in 
collusion is clear from the fact that 
the legal representative of Shankar had 


chosen not to appear and defend the 
application. He also contended that 
respondent No, 1 is merely a rent 


collector of the landlord and the pre- 
mises were never in possession of 
Shankar Salunke as licensee. In these 
circumstances according to the peti- 
tioner he has been wrongly dispossess- 
ed by the respondent and hence he is 
entitled to the restoration of possession 
of suit premises under Order 21, Rule 
100 of the Code of Civil Procedure. As 
the respondent had parted with the 
possession of the suit premises sub- 
sequently in favour of one Miss Kunda 
Naik, she was also joined as a co- 
respondent in this application. How- 
ever, she remained absent at all the 
stages and the application filed by the 
petitioner under Order 21, Rule 100 
was only resisted by respondent No. 1 
It was contended by the respondent 
that the application is not maintain- 
able as the provisions of Order 21, 
Rule 100 are not applicable to the 
summary proceedings instituted under 
Chapter VII of the Act. He also con- 
tended that the petitioner was claim- 


ing possession not in his own right but 
through the judgment-debtor and 
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hence on that count also the applica- 
tion filed by him was liable to be re- 
jected, 

3. The learned Judge of the trial 
Court, relying upon an unreported 
decision of this Court in Civil Revn. 
Appln, No, 386 of 1974 Shamji v. 
Indermal Dhanraj decided on 24-9- 
1974 by Joshi J. as well as an un- 
reported decision of the Calcutta High 
Court reported in the Notes section of 
ATR 1955 NUC 1021: Duliram Gugan- 
mull v, Jalan Brothers Ltd, came 
to the conclusion that an application 
under O. 21, R. 100, C. P. C. 1908 was 
not maintainable. So far as the merits of 
the controversy are concerned relying 
upon the admission of the petitioner 
incorporated in the reply to the 
notice dated 2-5-1973 the learned trial 
Judge came to the conclusion that even 
though the petitioner was in possession 
at the time of the filing of the eject-- 
ment application as well as at the 
time of passing the execution order, 
his possession was not on his own ac- 
count and hence on that count also the 
application owas not maintainable, 
Therefore the learned Judge of the 
trial court dismissed the said applica- 
tion. As already observed it is against 
this order that the present writ peti- 
tion is filed, 
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4. Mr. Gole, learned counsel ap- 
pearing for the petitioner contended 
before me that the view taken by 


Joshi J, in Civil Ravn. Appln. No. 386 


of 1974 (Bom)* is contrary to the 
specific provisions of the Act itself. 
According to Mr, Gole, Joshi J. has 


not noticed the provisions of Section 
48 of the Act as well as the rulas 
framed by the High Court under the 
said Act. Therefore, in substance it is 
the contention of Mr. Gole that the 
said decision of Joshi J. is given 
per incuriam and is not binding upon 
this Court. According to Mr. Gole if 
the provisions of Chapter VII of the 
Act are read with Sec, 48 of the 
Act as well as the rules framed by 
the High Court thereunder, it is quite 
obvious that the proceedings under 
the said chapter are governed by the 
Civil P. C. In support of this conten- 
tion Mr. Gole has relied upon the 
decisions of the Madras High Court in 
(1) Mahomed Ghouse Sahib v. Sk. 
Mohiddin AIR 1924 Mad 74, (2) K. Aru- 
mugham Naicker v. Tiruvaluva Nainar 


"Reported in 1975 UCR (Bom) 28 
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Temple, AIR 1954 Mad 985; as well as 
the decision of the Calcutta High Court 
in (1) Rajani Kanta Das v, Dayal 
Chand De AIR 1950 Cal 244 and (2) 
Mono Mohon Das v, Smt, Umarani 
Sanyal AIR 1951 Cal 395 and also a 
decision of this Court in Yeshbai v. 
Ganpat Irappa Jangam AIR 1975 Bom 20, 


5. In my opinion there is much 
substance in the contentions raised by 


Mr, Gole. From the bare reading of 
the decision of Joshi J. in Shamji v, 
Indermal it is quite clear that the 


provisions of Section 48 of the Presi- 
dency Small Cause Courts Act, 1882 as 
well as the rules framed thereunder 


were not brought to the notice 
of the learned Judge. It is no doubt 
true that it has been held by this 


Court as well as the Supreme Courtin 
Nalinakhya Bysack v. Sham Sunder 
Haldar AIR 1953 SC 148 that the order 


passed under Chapter VII of the said 
Act is not a decree. However from 
this alone an inference cannot be 


drawn that the provisions of the Code 
of Civil Procedure are not applicable 
to the said proceedings. On the other 
hand Section 48 of the Act in terms 
lays down that the proceedings under 
the said Chapter shall be regulated by 
the Code of Civil Procedure, The sec- 
tion reads as under:— 


“Section 48, Proceeding to be regulat~ 
ed by Code of Civil, Procedure:— In 
all proceedings under this Chapter, the 
Small Cause Court shall, as far as 
may be and except as herein otherwise 
provided, follow the procedure pre~- 
scribed for a Court of first instance 


by the Code of Civil Procedure.” 

It is an admitted position that it has 
not been otherwise provided by the 
said Act that the provisions of Order 
21, Rule 100 shall not apply to the 
proceedings under Chapter VII of the 
said Act, On the other hand under 
the said Act rules are framed by the 
High Court, which are known as Presi- 
dency Small Cause Court Rules, here- 
after referred to as the Rules. Sub- 
rule (2) of Rule 1 of the said Rules reads 
as under :— 

“(2) The portions of the Code of 
Civil Procedure, 1908 (Act V of 1908) 
as modified from time to time by any 
competent legislature in its application 
to the State of Maharashtra with its 
first Schedule as amended by the High 
Court of Judicature at Bombay under 
Section 122 of the said Code from 


m 
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time to time upto ‘ist May 1968 speci- 
fied in the first column of the Schedule 
hereto annexed shall, subject to the 
additions, alterations and modifications 
specified in the second and the third 
columns of that Schedule, extend and 
shall be applied to the Small Cause 
Court, and the procedure prescribed 
thereby shall be the procedure to be 
followed in the Court in all suits 
cognizable by it except where such 
procedure is inconsistent with the pro- 
cedure prescribed by any specific pro- 
visions of the Presidency Small Cause 
Courts Act, 1882,” 

In the Schedule attached to the Rules 
a specific reference is made to Order 
21 dealing with the execution of the 
decrees and orders. Then additions, 
alterations and modifications are also 
specified in the said Schedule. The 
relevant part of the Schedule reads as 
under :—= 


“Rule 100 (1): omit the words “or 
where such property has been sold in 
execution of a decree by the purchaser 
thereof,” 

Add the following sub-rule as sub- 
rule (3) of Rule 100:— (3) the applica- 
tions under this rule may be dispos- 
ed of by affidavits.” l 

It is also an admitted position that no 
other procedure has been provided by 
the Presidency . Small Cause Courts 
Act, 1882, which could be said to be 
inconsistent with the procedure pre- 
scribed by the Code of Civil Proce- 
dure 1908 or the rules made by the 
High Court viz. Presidency Small 
Cause Court Rules. Therefore, if the 
relevant provisions of Chapter VII of 
the Presidency Small Cause Courts Act 
1882 are read with Section 48 of the 
said Act as well as the Rules, in my 
opinion it is quite clear that the provi- 
sions of Order 21, Rule 100 of the 
Code of Civil Procedure, 1908 will ap- 
ply to the proceedings under Chapter 
VII of the said Act, irrespective of the 
fact whether the orders passed under 
the said Chapter could be termed as 
decrees or not. In this view of the 
matter it is not possible for me to 
agree with the view taken by Joshi J. 
in Civil Revn. Appin. No. 386 of 1974 
(Bom)* (Shamji Asoo v. Indermal Dhan- 
raj). From the bare reading of the 
order in the said Civil Revision Appli- 
cation it is quite obvious that Joshi J, 
had taken the said view only because 
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it is held by this Court and the Sup- 
reme Court that the proceeding under 
Chapter VII is not a suit and the 
order passed therein is not a decree, 
In my opinion, in view of the specific 
provisions of Section 48 of the said 
Act and the Rules it is not correct to 
say that the provisions of the Code of 
Civil Procedure, 1908 and particularly 
those of Order 21, Rule 100 of the said 
Code which are not consistent with the 
provisions of the said Act, arą not 
applicable to the proceedings under 
Chapter VII of the Act only because 
the said proceeding is not a suit and 
the order passed therein is not a 
decree. On the contrary whether the 
proceeding is a suit or the order pass~ 
ed therein is a decree or not is not re~- 
levant for deciding the question in 
issue in view of the specific provisions 
of the said Act as well as the Rules 
framed thereunder, 


6. Normally, as I am differing with 
the decision of a co-ordinate Bench 
of this Court, the matter should have 
been referred to a larger Bench. How~ 
ever, as the matter was decided by 
Joshi J. without noticing the specific. 
provisions of the Act and the Rules, 
it can safely be said that the said deci- 
sion was delivered per incuriam and, 
therefore, is not binding upon me, As 
to when it could be said that a pre- 
cedent is not binding, is by now well 
settled. A precedent is not binding if 
it was rendered in ignorance of the 
statute or a Rule having the force of 
a statute. In such circumstances it 
can be said that the matter was decid-| 
ed per incuriam. In this context a 
reference could usefully be made to a 
decision of this Court in Yeshbai v, 
Ganpat Irappa Jangam AIR 1975 Bom 
20 and particularly towards the follow- 
ing observations in paras 27 and 28:— 

“Now a precedent is not binding if 
it was rendered in ignorance of a 
statute or a rule having the force of 
The rule apparently applies 
even though the earlier Court knew of 
the statute in question, if it did not 
refer to and had not present to its 
mind the precise terms of the statute. 
Similarly, a Court may know of tha 
existence of a statute and yet nof 
appreciate its relevance to the matter 
in hand; such a mistake is again such 
incuria as to vitiate the decision, These 
are the commonest illustrations of the 
decision being given per incuriam. In 
order that a case can be decided per 
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incuriam, if is not enough that it was 
inadequately argued, It must have 


been decided in ignorance of a rule 
of law binding on the Court such as a 
statute (See the observations in ‘Sal« 
mond on Jurisprudence” Twelfth Edi- 
tion, pages 150 asd 169), 

Mr, Diwan drew our attention to a 
decision of the Court of Appeal in 
Young v, Bristol Aeroplane Co, Ltd. 
(1944) 1 KB 718, At p 729 of the 
Report it is observed — “where the 
Court has construed a statute or a 
rule having the force of a statute its 
decision stands on the same footing as 
any other decision on a question of 
Jaw, but where the Court is satisfied 
that an earlier decision was given in 
jgnorance of the terms of a statute or 
a rule having the force of a statute 
the position is very different, It 
cannot, in our opinion, be right to say 
that in such a case the Court is en- 
titled to disregard the statutory pro- 
vision and is bound to follow a de- 
cision of its own given when that pro- 
vision was not present to its mind, 
Cases of this description are examples 
of decision given per incuriam. We do 
not think that it would be right to 
say that there may not be other cases 
of decisions given per incuriam in 
which this Court might properly con- 
sider itself entitled not to follow an 
earlier decision of its own. Such 
cases would obviously be of the rarest 
Occurrence and must be dealt with in 
accordance with their special facts...” 


"On a careful consideration of the 


whole matter we have come to the 
clear conclusion that this Court is 
pound to follow previous decisions of 


its own as well as those of courts of 
coordinate jurisdiction. The only ex- 
ceptions to this rule (two of them 
apparent only) are those already men~ 
tioned which for convenience we have 
summarised:— 


{1) The Court is entitled and bound 
fo decide which of two conflicting 
decisions of its own it will follow, 


(2) The Court is bound to refuse fto 
follow a decision of -its own which, 
though not expressly overruled, cannot 
in its opinion stand with a decision of 
the House of Lords, 


(3) The Court is not bound to follow 
a decision of its own if it is satisfied 
that the decision was given per in- 
_ curiam,” ; 
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7. It is quite obvious from the ob- 
servations of Joshi J, in the said deci- 
sion, that the decision was given in 
ignorance of the statutory provisions 
and hence it could be treated as a deci- 
sion delivered per incuriam, The re- 
levant observations in the said decision 
read as under:— 

“On the initial point of the locus 
standi it is worthy to note that the 
proceedings were initiated under S. 41 
of the Presidency Small Cause Courts 
Act which finds place in Chap, VIL It 
is a summary proceeding and not a 
suit, The orders passed in such pro- 
ceedings are not decrees, This is clear 
from the language of S. 41 as well as 
from a couple of authorities of this 
Court and the Supreme Court, 

The earliest authority is to be found 
în the case of Bai Meherbaij Sorabji 
Master v. Pherozshaw Sorabji Gazdar, 
(1927) 29 Bom LR 1220, It was an ac- 


tion under S, 41 of the Presidency 
Small Cause Courts Act, 1882, The 
Division Bench pointed out that the 


remedy under Chap, VII of the Presid- 
ency Small Cause Courts Act, 1882 for 
ejectment is a summary proceeding 
and not a suit and the order made 
therein cannot amount to a decree, The 
same view has been registered in the 
case of Govindram Salamatrai v. 
Dharampal, (1951) 53 Bom LR 386. 
Speaking for the Court ths learned 
Chief Justice Chagla pointed ouf: 


‘It is necessary fo remember that 
under the Presidency Small Cause 
Courts Act under Chap. VII the Small 
Cause Court had been given jurisdiction 
with regard to property of a certain 
value to pass orders of eviction in- 
favour of owners of property who 
wanted to eject either their tenants or 
their licensees, Applications under 
Chap. VII of that Act were not suits 
and the orders passed by the Small 
Cause Court were not decrees and the 
parties affected by the order made 
under that Chapter had the right ex- 
pressly reserved to them to litigate the 


question of their tittle in the High 
Court,’ 
A similar view has been taken by 


Supreme Court in the case of Nalina~ 
khya Bysack v, Shyam Sunder Haldar, 
AIR 1953 SC 148. It would be clear 
from these authorities that the orders 
are not decrees, 


I have made a somewhat detailed 
reference to this aspect at the incep- 
fion just fo repel the plea taken by 
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Pukhraj Indarmal in the application 
that the application be treated under 
O. 21, R. 100 of the C., P.C. This 
necessitates a reference to the two 
Rr. 100 and 101 at this stage. Both 


these rules are required to be read 
together as they are components of 
each other. Rule 100 speaks of dis- 
possession by decree-holder or purcha- 
ser, When there is such dispossession, 
any person other than the judgment- 
debtor who is wrongfully dispossessed 
can complain of such dispossession. 
Sub-r. (2) covers the procedure in 
directing the Court to fix a date for 
investigating the matter and for sum- 
moning the party against whom the 
application is made to appear and 
answer the same. Rule 101 which is of 
utmost importance further lays down 
that where the Court is satisfied that 
the applicant was in possession of the 
property on his own account or on ac- 
count of some person other than the 
judgment-debtor, it shall direct that 
the applicant be put into possession of 
the property. These two rules refer to 
the rights of a person who has been 
dispossessed in execution of a decree 
and who is some person other than the 
judgment-debtor, Both the requisites 
in the instant case are not fulfilled. 
Firstly, this is not a decree as noted 
just now and secondly, Pukhraj Inder- 
mal on his own showing cannot be 
held to be a person other than the 
judgment-debtor. He has at one stage 
claimed to be a partner of Messrs. 
‘Pukhraj Indermal’, but dropped the 
idea of pursuing the same and prefer- 


red to style himself as partner of 
‘Milan Graha Vastu Bhandar? Apart 
from the change in the stand taken, 


it is obvious that he is a member of 
the joint family along with Indermal 
Dhanraj and cannot be said to be in 
possession on his own account, “If the 
firm, one or the other, was the tenant 
and if it was dispossessed, the son who 
claims to be a partner, would be equal- 
ly a judgment-debtor along with the 
other partners including the father. 
Therefore, looked at from any point of 
view, he cannot successfully avail of 
the benefits conferred by R. 100 or 101 
of O. 21 of the C, P. C.” 


I have quoted the observations of 
Joshi, J. in extenso to point out that 
the material provisions of the said Act 
and the Rules framed thereunder have 
not been noticed by the learned Judge 
while deciding the question and the 
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said decision was given in ignorance o 
the said statutory provisions. If the 
provisions viz. S. 48 of the Presidency 
Small Cause Courts Act, 1882 and the 
Rules framed thereunder are read with 
the provisions of Chapt, VII of the Act 
itis quite obvious that the provisions of 
the Code of Civil Procedure, 1908 will 
apply even to the proceedings institut- 
ed under Chap. VII of the Act. Once 
it is held that the provisions of the 
Code of Civil Procedure 
Said proceedings and there is nothing 
in the Act providing otherwise, then 
obviously the provisions of O. 21, R. 100 
of the Civil P. C. will also apply to 
the proceedings instituted under Chap- 
ter VII of the Presidency Small Cause 
Courts Act, 1882. 

8 Such a view has been taken by 
the Calcutta High Court in Rajani 
Kanta Das v. Dayal Chand De, AIR 
1950 Cal 244 and a reference could use- 
fully be made to the following obser- 
vations in the said decision :— 


“Are we then to say that in the case 
of a proceeding for recovery of posses 
sion under Chap. VII of the Act the 
person claiming to be in no way bound 
by the Court’s order has no remedy 
because there is no procedure providing 
for him to be heard? In my opinion, 
the answer is clearly, no, and the 
reason why no specific rules have been 
framed under S. 9 of the Act for such 
a procedure are that such rules could 
not be framed because of the provi- 
sion of S. 48 in Chap. VII itself which I 
have already referred to. The Act itself 
provides that the procedure inthe Small 
Cause Court in these matters under 
Chap. VII is to be the same as that 
prescribed in what may be called a 
mofussil Court by the Civil Procedure 
Code. In my opinion, this automatically 
brings into operation the provisions of 
Chap. (Order ?) XXI and in particular 
the rules relating to the procedure for 
hearing claims. This is recognised in 
the form of S. 141, Civil P. C. as ap“ 
plied to the Calcutta Courts of Small 
Causes by this Court in exercise of its 
powers under Sec. 8 Civil P. C. itself, 
The section as adapted for these Courts 
is as follows :~= 

“The procedure provided in this 
Code and in the Presidency Small 
Cause Courts Act, 1882, in regard to 
suits shall as far as it can be made 
applicable and except as therein other~ 
wise provided be followed in all pro~ 
ceedings.,.......in the Court of Small 
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Causes of Calcutta,” The words “and 
except as therein otherwise provided” 
have reference to provisions in the 
Small Cause Courts Act such as those 
of S. 48, 


“Apart from fhe provisions of S. 48 
this would make applicable, to all pro- 
ceedings other than suits, in the Courts, 
the procedure ordinarily applicable to 
suits, as is done in S. 141, Civil P. C. 
itself. But the adapted section recog- 
nises that as a special provision with 
regard to procedure for matters under 
Chap. VII has been laid down in Sec- 
tion 48 of the Act itself, this Court by 
adaptation of S. 141 under Civil P. C. 
could not alter that provision. I may 
add as my opinion that matters could 
be much simplified if the Presidency 
Small Cause Courts Act were amended 
so that all the procedure could be pro- 
vided for in one place as it were in- 
stead of being scattered about as it is, 
partly in the Act by reference in sec- 
tions like Ss. 48 and 61 and partly by 
adaptations of the Code and partly by 
rules made under S. 9. This is, how- 
ever, purely a personal opinion. I 
merely mention it because it seems 
that owing to those difficulties the ac- 
tual provision applicable in the present 
case seems to have been lost sight of. 
In my opinion, therefore, the appro- 
priate order that the learned Registrar 
should have made was merely to point 
out that the application in the form in 
which it stood could not be dealt with, 
but that the applicant if he considered 
he had a grievance and a right, and if 
and when the order of the Court was 
sought to be enforced so as to affect 
his right, could come to the Court 
under the appropriate provision under 


O. 21 of the Code and he would be 
heard.” 
A similar view was taken by the 


Madras High Court in Mahomed Ghouse 
Sahib v, Sk. Mohiddin Sahib, AIR 1924 
Mad 74, wherein it was observed by 
the Madras High Court as under :— 


"It is clear S. 48 of the Small 
Cause Courts Act applies the provi- 
sions of the Code of Civil Procedure 
to proceedings under Chap. VII and 
the language of it is wide enough to 
include a power to act under O. 21, 
R. 98, Civil P. C, A similar view was 
taken in the case as reported in 
Baggiammal v. Appadurai Gramany, 
(1910) 7 Mad LT 385:6 Ind Cas 720. 
To hold otherwise would lead to the 
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extraordinary result that, though Small 
Cause Court can pass an order in eject~ 
ment against a tenant, its order could 
be defeated by the tenant giving over 
possession to a third party a day pre- 
vious to the date fixed for ejectment. 
The Small Cause Court has power to 
remove any improper obstruction to 
the carrying out, of its own order,” 
Then in K. Arumugham Naicker v. 
Tiruvalluva Nainar Temple, AIR 1954 
Mad 985 the Division Bench of the 
Madras High Court also took the same 
view and held as follows :— 


“Under S, 48, Presidency Small 
Cause Courts Act, the provisions of 


the Civil Procedure Code are made 
applicable to all proceedings under 
Chap. VII. It states that in all pro- 


ceedings under the Chapter, the Small 
Cause Court shall as far as may be 
and except as herein otherwise provid- 
ed follow the procedure prescribed for 
a Court of first instance by the Civil 
Procedure Code. The machinery provid- 
ed therefore under the Civil Procedure 
Code for delivery of possession of im- 
movable property in cases where a 
decree for possession was granted, is 
attracted by virtue of S, 48 to pro- 
ceedings under Chap. VII of the Pro- 
vincial Small Cause Courts Act,” 


Therefore, it is quite obvious to me 
that if a person is wrongfully dispos- 
sessed under an order passed under 
Chap. VII of the Presidency Small 
Cause Courts Act, 1882 and if he is 
entitled to the restoration of possession 
under O. 21, R. 100 of the Civil P. C. 
1908, then he has a right to approach 
the said Court for such a relief. Hence 
the application filed by the petitioner 
was maintainable, 


9. So far as the merits of the con-. 
troversy are concerned the petitioner 
before me has raised various conten- 
tions indicating that he was in posses- 
sion of the suit premises in his own 
right and the order passed by the 
Small Cause Court, Bombay under 
S. 41 read with S. 43 was not binding 
upon him. He has tried to explain his 
earlier admission incorporated in the 
reply given by his counsel to a notice 
given by the respondents. It appears 
that the learned trial Judge has taken 
into consideration the said admission 
and has then recorded a finding. The 
said finding is seriously challenged be- 
fore me by Mr. Gole, learned counsel 
appearing for the petitioner and he has 
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contended that the said finding is per- 
verse, According to Mr, Gole there is 
no admission at all in the said reply. 
Assuming there is an admission, the 
said admission is not unqualified nor 
it is a true one, Further the learned 
trial Judge has failed to take into con- 
Sideration the explanation given by the 
petitioner in that behalf, According to 
Mr, Gole, the finding recorded by the 
learned Judge only on the basis of 
alleged admission, overlooking the Ex- 
planation and other evidence is wholly 
perverse, 


_ 40. On the other hand it is con- 
tended by Mr,’ Vora, learned counsel 
appearing for the respondents that 


there is ample material on record to 
indicate that even on merits the peti- 
tioner has no case because he was in 
possession of the premises through the 
judgment-debtor. Therefore, according 
to Mr. Vora even on merits the appli- 
cation filed by the petitioner was liable 
to be rejected and was rightly reject- 
ed. I do not propose to go into this 
controversy at this stage because in 
my opinion all the aspects .of thé 
matter were not properly considered by 
the learned trial Judge before record- 
ing a finding in that behalf, This may 
be so because the learned Judge 
initially came to the conclusion that an 
application under O. 21, R. 100 of the 
Code of Civil Procedure, 1908 was sot 
maintainable in view of the unreported 
decision of this Court. Therefore this is 
a fit case where the matter should be 
remitted back to the trial Court for 
deciding the question on merits afresh 
in accordance with law after giving a 
reasonable opportunity to both the 
sides to put forward their respective 
.cases. In the result therefore, the rule 
is made absolute, The order passed by 
the Small Cause Court, Bombay dated 
19th Nov, 1976 is set aside and the 
matter is remitted back to the Small 
Cause Court, Bombay for deciding the 
same afresh in accordance with law 
after giving a reasonable opportunity 
to both the sides to put forward their 
eases. As the matter is long pending, 
the trial Court is directed to decide the 
same as expeditiously as possible. How- 
ever, in the circumstances of the case 
there will be no order as to costs. 

à Rule made absolute. 
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AIR 1980 BOMBAY 62 
PRATAP, J, 
Sonya Dagdu and another, Petitioners 


v. Manhu Dagadu and others, Respon= 
dents, 
Civil Appin. No, 706 of 1978 in 


Letters Patent Appeal St, No, 3083 of 
1978 in Second Appeal No, 924 of 1971, 
D/- 17-3-1979. 


(A) Civil P. C. (1908), Ss. 96, 100, 
100-A — Appeals — Pre-existing right 
of appeal — Vested right when geta 
clogged, 


It is indeed axiomatic that a pre« 
existing right to appeal is a vested right 
which inheres in a party, Lis once 
originated gives birth to a vested 
right to take the lis io jis ultimate end 
or terminus a quo in due course of the 


existing law, Principies emerging 
from the rulings can best be summed 
up as under: — (i) The legal pursuit 


of a remedy, suit, appeal and second 
appeal are really but steps in a series 
of proceedings all connected by an ins 
trinsic unity and are to be regarded as 
cne legal proceeding. (ii) The right of 
appeal is not a mere matter of proces 
dure but is a substantive right, (niy 
the institution of the suit carries with 
it the implication that all rights of 
appeal then jn force are preserved to 
the parties thereto till the rest of the 
career of the suit, (iv) The right of 
appeal is a vested right and such a 
Fight fo enter the superior Court acx 
crues to the litigant and exists “as on 
and from the date the lis commences 
and although it may be actually exer- 
cised when the adverse judgment iş 
pronounced such right is to be govern- 
ed by the law prevailing at the date of 
the institution of the suit or proceed+ 
ing and not by the law that prevails 
at the date of its decision or at the 
date of the filing of the appeal. (v), 
This vested right of appeal can be, 
taken away only by a subsequent en- 
actment, if it so provides expressly or 
by necessary intendment and not other- 
wise.” (vì When a lis commences, all 
rights get crystallised and no clog upon 
a likely appeal can be put, unless the 
law was made retrospective, expressly 
or by clear implication. AIR 1957 SC 
540 and AIR 1967 SC 344, Rel, on; Case 
law reférred to. (Para 7) 

(B) Letters Patent (Cal), Cl 15 — 
Civil P. C. (1908), S. 100-A — Civil 
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P. C. (Amendment) Act (1976), Ss. 38, conclusion would be that S. 100-A 
97 (2) (n) and 97 (3) — Scope of does not simpliciter and standing by 


Amending provisions — Leave applica- 
tions against appeals heard and decided 
by single Judges — Effect of Amending 
Act — S. 38 of Amending Act or Sec- 
tion 100-A of Civil P. C. are not plain- 
ly retrospective, AIR 1977 Cal 285 and 
AIR 1978 Cal 249, Dissented from — 
S. 97 (3) of Amending Act expressly 
retrospective — Vested rights of appeal 
and leave applications stand abrogated 
and annulled. (interpretation of Sta- 
tute — Retrospective operation). 


Section 38 of Civil P. C. (Amend- 
ment) Act (104 of 1976) or its counter~ 
part S. 100-A of Civil P. C. is not, an 
amending or a repealing section as such 
but one setting up an altogether new 
position taking effect hereafter. It does 
not per se manifest an intention to 
destroy an existing vested right. Ra- 
ther it partakes the character of an 
overriding or a superseding provision 
operating in future. In the context of 
the principles already noted, S, 38 
must be taken to mean and intend 
that an appeal under Letters Patent 
from the judgment, decision or order 
of a single Judge in a second appeal 
will no longer lie hereafter ina matter 
arising out of a post-Amending Act 
suit—thus creating an absolute bar in 
‘the behalf. But S, 38 does not by it- 
self obliterate or abrogate a pre-exist- 
ing right of appeal arising out of a 
pre-Amending Act suit, (Para 11) 


Section 97 (2) (n) of Civil P. C. 
(Amendment) Act expressly protects 
and safeguards against the Amending 


Act, Letters Patent Appeal already 
admitted and pending final hearing. A 
pre-S. 100-A application but still pend- 
ing grant of leave or admission will 
no longer be maintainable and would 
become infructuous after the coming 
into force of the Amending Act and 
would thereafter be liable to be reject- 
ed summarily in view of S. 97 (3) of 
Civil P. C. (Amendment) Act. AIR 1977 
Cal 285, Dissented from. 

(Paras 12 and 13) 


Section 100-A is nof so expressed as 
to be plainly retrospective. To give it 
that meaning would mean adding to or 
engrafting on the section, the concept 
of retrospective operation, On the 
other hand, construing and interpreting 
this section in the context of the well- 
settled position regarding a vested 
right of appeal, the more appropriate 


itself or per se defeat a pre-existing 
right of appeal qua a pre-Amending 
Act suit. In the same context, Sec- 
tion 100-A must in law be construed 
to be itself subject to the implied 
saving of the right already or a priori 
in existence. A law when enacted 
usually looks ahead and not behind, 
usually affects the future and normally 
not the past. There is a presumption, 
though rebuttable, against retrospec- 
tive operation of an enactment, A liti- 
gant has a right to have a pending lis 
heard and disposed of in accordance 
with law existing at the time of its 
original institution, If legislative in- 
tention is to prejudicially affect such a 
right, the law must do so expressly or 
by obvious implication, AIR 1978 Cal 
249, Dissented from, (Para 15) 


Section 97 (3) of Civil P, C. (Amend- 
ment) Act clearly takes in its sweep 
right or cause of action even anterior 
or antecedent to the commencement of 
the Amending Act, The language is 
clear and unambiguous. Its mandate is 
express and unequivocal, There being 
no modifying, qualifying or altering 
words, the plain, explicit and unambi- 
guous words of S. 97: (3) must receive 
their ordinary and natural meaning. 
The absolute embargo in S, 97 (3) ex- 
pressly renders nugatory and infruc- 
tuous leave application filed after the 
commencement of the Amending Act 
notwithstanding that the right to file 
it had accrued and vested to its hold- 
ing before such commencement, ‘The 
well-settled position in a series of deci- 
sions spread over half a century and 
more shows that even a vested right 
can be abrogated expressly or by neces- 
sary implication, (Paras 16, 18) 


Qua leave application under cl. 15 
of the Letters Patent in respect of any 
appeal or an appellate decree or order, 
heard and decided by a single Judge 
of a High Court, the conclusions are as 
follows :— 


(1) Letters Patené Appeal against 
the decision of a single Judge of a 
High Court in any appeal from an 
appellate decree or order and admitted 
before the commencement (ist Feb, 
1977) of S. 100-A of the Code shall be 
heard and disposed of as if the said 
S. 100-A had not come into force, 

(2) Leave application arising out of 
pre-Amending Act suit or proceeding 
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and filed prior to the said Act but still 
pending admission or grant of leave as 
on lst Feb, 1977 will, with effect from 
that date, become infructuous and will 
thereafter be liable to be dismissed 
summarily as no longer maintainable. 

(3) Leave application arising out of 
pre-Amending Act, suit or proceeding 
will not be maintainable ab initio if 
filed after the coming into force of the 
Amending Act. 

(4) Leave application arising out of 
post-Amending Act suit or proceeeding 


is in no case maintainable. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1978 Cal 249 14 
AIR 1977 Cal 285 13 
AIR 1967 SC 344 6, 7 
AIR 1960 SC 980 6 
AIR 1957 SC* 540 6, 7 
AIR 1953 SC 221 6 
AIR 1952 Punj 103 (FB) 6 
AIR 1950 Nag 177 (FB) 6 
AIR 1929 Mad 381 (SB) 6 
AIR 1928 All 437: 26 All LJ 998 

(FB) 6 
AIR 1928 Cal 640 (FB) 6 
AIR 1928 Lah 627 (FB) 6 
AIR 1927 PC 242: 25 All LJ 964 6 
(1908) ILR 32 Bom 337 6 


1905 AC 369: 92 LT 738, Colonial 
Sugar Refining Co. v. Irving 5 
(1869) 6 Bom HCR (ACJ) 166 (FB) 6 


A. V. Sawant, for Petitioners; A. H. 
Vaishnav for Respondents Nos. 1 (2i to 
2v) 4, 6 to 8; R. M, Agarwal, appoint- 
ted Amicus Curie, 


ORDER: — This petition for leave 
under the Letters Patent raises an im- 
portant question and one having direct 
impact and consequence in the field of 
appeals and/or leave applications under 
Cl. 15 of the Letters Patent in respect 
of any appeal from an appellate decree 
or order passed by a single Judge of a 
High Court. 


2. It is needless to relate all the 
facts. Suffice to state that the original 
suit filed in 1968 was one for declara- 
tion of title and possession, Defence 
was denial of title. Holding plaintiffs’ 
title proved, the trial Court decreed the 
suit. Appeal to the District Court fail- 
ed. Second appeal therefrom was dis- 
missed by me on 7th Feb. 1978, The 
defendants now pray for leave to 
prefer against my judgment, appeal 
under the Letters Patent. 

2. Mr. Vaishnav for the opponents 
raised a preliminary objection viz., that 
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having regard to the relevant provi- 
sions of Act No. 104o0f1976 (hereinafter 
the Amending Act) introducing mani- 
fold amendments in the Civil P, C. 
1908, this leave application was not 
maintainable and was liable to be dis- 
missed in limine. Mr, Savant for ths 
petitioners sought to repel this objec- 
tion contending that right to appeal, in- 
cluding appeal under the Letters 
Patent, was one which vested in the 
petitioners in the year 1968 itself when 
the suit originated and this vested right 
remained untrammelled, notwithstand- 
ing the Amending Act. Mr. Agarwal 
appearing amicus curiæ set forth sub- 
missions supporting the preliminary 
objection, 


4. Now, it is indeed axiomatic that 
a pre-existing right to appeal is a 
vested right which inheres in a party. 
Lis once originated gives birth to a 
vested right to take the lis to its ulti- 
mate end or terminus a quo in due 
course of the existing law, It contains 
in itself the implication that all appeals 
then in force under the existing law 
are preserved to it throughout the rest 


of its journey. Retroactive legislation 
is generally not favoured. However, 
equally well set is the position that 


even a vested right of appeal can be 
abrogated either explicitly or by im- 
plicit intendment, Though legislation is 
generally effective prospectively affect< 
ing the hereafter and not the hereto- 
fore, it is not the law that a statute 
cannot be retrospective. On the cont- 
rary, it can retroact. But to do so or 
to be so, it must expressly say so or 
by clear implication mean it. Intention 
to impair or imperil an existing right 
must be express or, in any event, im- 
plicit in the words that speak the ins 
tention. The impugned clog must be 
self-evident and not left to be gather+ 
ed by a long process of involved ratio- 
cination. As noted by Maxwell: 


“It is a fundamental rule of English 
law — same is the rule in India — 
that no statute shall be construed to 
have a retrospective operation unless 
such, a construction appears very clear~ 
ly in the terms of the Act, or arises 
by necessary and distinct implication.” 
(Interpretation of Statutes — 12th Edis 
tion — Page 215), 


5. Leading case on the subject is 
Colonial Sugar Refining Co., Ltd, v. 
Irving, 1905 AC 369. The company 


challenged levy of excise duty by the 
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Collector of Customs. The first Court 
viz., the Supreme Court of Queensland, 
held against the company and for the 
Collector. The defeated company ap- 
plied for leave to appeal to His Majesty 
in Council. Leave accordingly was 
granted. The respondent viz., the Col- 
lector, moved the Privy Council to 
dismiss the appeal on the ground that 
prior to the grant of leave aforesaid, 
the right to appeal to the Privy Coun- 
cil had itself been abolished by 
the Judiciary Act, 1903, and that ap- 
peal from a decision of the Supreme 
Court of Queensland lay thereafter only 
to the High Court of Australia. The 
Privy Council held that a right to 
appeal 


M reese is a very different thing from 
regulating procedure”, 
and if it be more than a matter of 
procedure, then 


accordance with a long 
line of authorities extending from the 
time of Lord Coke to the present day”, 
such a right is “a right in existence”, 
which cannot be interfered with save 
and except by express enactment or 
necessary intendment, There was no 
dispute that the Judiciary Act was not 
retrospective either expressly or im- 
pliedly. The company’s “right in exist- 
ence” was, therefore, held not affected 
by the said Act and the Collectors 
objection application was consequently 
rejected. Lord Macnaghten, delivering 
the judgment of Their Lordships, fur- 
ther held as follows :— 


“To deprive a suitor in a pending 
action of an appeal to a superior Tri- 
bunal which belonged to him as of 
right is a very different thing from 
regulating procedure. In principle, 
their Lordships see no difference be- 
tween abolishing an appeal altogether 
and transferring the appeal to a new 
tribunal. In either case there is an 
interference with existing rights con- 
trary to the well-known general prin- 
ciple that statutes are not to be held 
to act retrospectively unless a clear 
intention to that effect is manifested.” 


6. This principle was reiterated by 
the Privy Council in the case of Delhi 
Cloth and General Mills Co. v. Commr. 
of Income-tax, AIR 1927 PC 242. If 
has also been followed by Full Ben~ 
ches of several High Courts of our 
country viz., (a) Sadar Ali v. Doli- 
luddin, ATR 1928 Cal 640 (FB); (b) Ram 
Singh v. Shankar Dayal, AIR 1928 All 
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437 (FB), (c) Kirpa Singh v. Rasalidar, 
AIR 1928 Lah 627 (FB), (d) In re: 
Vasudeva Samiar, AIR 1929 Mad 381 
(SB); (e) Radhakisan v. Sridhar, AIR 
1950 Nag 177 (FB); ( Gordhandas v. 
Governor-General in Council, AIR 1952 
Punj 103 (FB). This principle was ap- 
plied also by this High Court in Nana 
Aba Katkar v. Sheku (1908) ILR 32 Bom 
337, in which a Full Bench ruling of 
this Court in Ratanchand v. Hanman- 
tray, (1869) 6 Bom HCR (ACJ) 166, has 
also been referred to, The ratio of 
the Colonial Sugar Refining Company’s 
case has also been referred to with 
approval in several decisions of the 
Supreme Court which, inter alia, are 
(a) Hoosein Kasam Dada (India) Ltd. v. 
State of Madh Pra, AIR 1953 SC 221; 
(b) Garikapati Veeraya v. Subbiah 
Choudhry AIR 1957 SC 540; (c) State 
of Bombay v. M/s. Supreme General 
Films Exchange Ltd, AIR 1960 SC 980; 
and (d) Vithalbhai Naranbhai Patel v. 
Commr. of Sales Tax, M. P, Nag., AIR 
1967 SC 344. 

7. Principles emerging from these 
rulings can best be summed up in the 
words of the Supreme Court itself in 
Garikapati’s case, Supra; 

“(j) The legal pursuit of a remedy, 
suit, appeal and second appeal are 
really but steps in a series of proceed- 
ings all connected by an intrinsic unity 
and are to be regarded as one legal 
proceeding. 

(ii) The right of appeal is not amere 
matter of procedure but is a substan- 
tive right. 

(iii) The institution of the suit carries 
with it the implication that all rights 
ef appeal then in force are preserved 
to the parties thereto till the rest of 
the career of the suit. 

(iv) The right of appeal is a vested 
right and such a right to enter the 
superior Court accrues to the litigant 
and exists “as on and from the date 
the lis commences and although it may 
be actually exercised when the adverse 
judgment is pronounced such right is 
to be governed by the law prevailing 
at the date of the institution of the 
suit or proceeding and not by the law 
that prevails at the date of its deci- 
sion or at the date of the filing of the 
appeal. 


: (v) This vested right of appeal can 


be taken away only by a subsequent 
enactment, if it so provides expressly 
or by necessary intendment- and not 


otherwise,” > . ; . 
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To add one more; 

“VIS va deeds When a lis commences, all 
rights get crystallised and no clog upon 
a likely appeal can be put, unless 
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the law was made retrospective, ex- 
pressly or by clear implication,....... x 
Vide Vithalbhai Naranbhai’s case 


supra. 


8. Applying then these tests to the 
case in hand—what is the position? 
When the suit was instituted in June 
1968, either of the parties thereto had 
a right of appeal to the District Court 
under Section 96 of the Code as also 
right to a second appeal to the Higb 
Court under Section 100 of the Code 
as also further right to apply for 
leave to appeal under clause 15 of the 
Letters Patent. All these rights in- 
hered and vested in the parties on the 
date of the suit. The petitioners, there- 
fore, had a right to file this leave ap- 
plication and unless shown that it is 
validly .whittled down, the preliminary 
objection must fail. 


9. The turning 
is :— 
Is the petitioners’ right to appeal under 
the Letters Patent taken away by the 
Amending Act which, after the Presi- 
dent’s assent on 9th September 1976, 
came into force, albeit by stages, soon 
thereafter? By then, however, the suit 
as also appeal therefrom to the Dis- 


question, therefore, 


trict Court had both stood disposed of . 


and the lis was at the second appeal 
stage in this Court. This second ap- 
peal stood disposed of on 7th February 
1978 ie. long after the Amending Act. 
The present leave application is also, 
therefore, obviously thereafter. The 
Amending Act thus becomes the cru- 
cial intercession around which revolves 
the fate of the preliminary objection. 


10. Turning to the Amending Act, 
the provisions relevant to the preli- 
Minary objection are Sections 38, 97 
(2) (n) and 97 (3) which, for ready re- 
ference, are as follows :— 

“Section 38: Insertion of new Sec- 
tion 100-A — After Section 100 of the 
principal Act, the following section 
shali be inserted, namely:— 

100-A, No further appeal in certain 
cases — 


“Notwithstanding anything contained 
in any Letters Patent for any High 
Court or in any other instrument hav- 
ing the force of law or in any other 
law for the time being in force, where 
any appeal from an appellate decree or 
order is heard and decided by a single 
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Judge of High Court, no further appeal 
shall lie from the judgment, decision 
or order of such single Judge in such 
appeal or from any decree passed in 
such appeal.” 

Section 97 (2):— (Repeal and savings) 


“Notwithstanding that the provisions 
of this Act have come into force or 
the repeal under sub-section (1) has 
taken effect, and without prejudice to 
the generality of the provisions of Sec- 
tion 6 of the General Clauses Act, 1897 
(10 of 1897),— 


(n) Section 100-A as inserted in the 
principal Act by Section 38 of this Act, 
shall not apply to or affect any appeal 
against the decision of a single Judge 
of a High Court under any Letters Pa- 
tent which had been admitted before 
the commencement of the said Section 
38 ; and every such admitted appeal 
shall be disposed of asif the said Sec- 
tion 38 had not come into force.” 
Section 97 (3) :— 

“Save as otherwise provided in sub- 
section (2), the provisions of the prin- 
cipal Act, as amended by this Act, 
shall apply to every suit, proceeding, 
appeal or application pending at the 
commencement of this Act or institut~ 
ed or filed after such commencement, 
notwithstanding the fact that the right, 
or cause of action, in pursuance of 
which such suit, proceeding, appeal or 
application is instituted or filed, had 
been acquired or had accrued before 
such commencement.” 

li. Taking up first Section 38 of the 
Amending Act or its counterpart Sec- 
tion 100-A of Civil P. C. — it is not, 
in my view, an amending or a repeal- 
ing section as such but one setting up 
an altogether new position taking effect 
hereafter. It does not per se manifest] - 
an intention to destroy an existing 
vested right. Rather it partakes the 
character of an overriding or a super- 
seding provision operating in futuro. 
In the context of the principles already 
noted, Section 38 must be taken to 
mean and intend that an appeal under 
Letters Patent from the judgment, 
decision or order of a single Judge in 
a second appeal will no longer lie 
hereafter in a matter arising out of a 
post-Amending Act suit — thus creat- 
ing an absolute bar in that behalf. But 
Section 38 does not by itself obliterate 
or abrogate a pre-existing right of 
appeal arising out of a pre-Amending 
Act suit, as in the present case. 

12. Provision next arising for con- 
sideration is the clear and unambigu- 
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ous saving clause (n) of sub-section (2) 
of Section 97 of the Amending Act. 
The said provision expressly states that 
Section 100-A inserted in the Code by 
Section 38 of the Amending Act, ` 


re shall not apply to or affect any 

appeal against the decision of a single 
Judge of a High Court under any 
Letters Patent which had been admit- 
ted before the commencement of the 
said Section 38; and every such admit- 
ted appeal shall be disposed of as if 
the said Section 38 had not come into 
force.” : 
This clause thus, expressly protects 
and safeguards against the Amending 
Act, Letters Patent appeal already ad- 
mitted and pending final hearing. Such, 
however, is not the case here because 
this leave petition is yet pending ad- 
mission. This clause speaks nil and is 
silent qua post-Amending Act leave ap- 
plication as of the instant nature. 

13. My attention was, however, 
invited to a decision of the Calcutta 
High Court in State of West Bengal 
v. Mir Fakir Mohammad, AIR 1977 
Cal 285, wherein R. Bhattacharya 
J. held that an admitted appeal under 
_the Letters Patent is saved by virtue 
of Section 97 (2) (n) of the Amending 
Act, This indeed, as already seen, is 
the correct position. This section, how- 
ever, has no application to a case as 
the instant one which is not of an ad- 
mitted appeal but one still pending 
admission. The learned Judge R. 
Bhattacharya J. has thereafter, how- 
ever, proceeded to consider a case of a 
pre-Amending Act leave application 
and has, in that context, observed:— 

“An application under clause 15 if 

filed even a day prior to the coming 
into force of Section 100-A of the 
Code, cannot be rejected summarily. 
If the application has already com- 
plied with other provisions of law for 
admission of the appeal, certainly the 
Court will consider whether it is a 
fit case for granting leave or certificate 
as prayed for.” 
With great respect, I am unable to 
agree. In my view, a pre-Sec. 100-A 
application but still pending grant of 
leave or admission will no longer be 
maintainable and would become infruc- 
tuous after the coming into force of 
the Amending Act and would there- 
after be liable to be rejected summari- 
ly in view of Section 97 (8) of the 
said Act. This section does not appear 
to have been brought to the notice of 
the learned Judge, 
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14, Yet another ruling referred to 
is the one in Smt. Anusua Dhirajlal 
Kanakia v. Promode Kumar Banerjee 
AIR 1978 Cal 249. M. N. Roy J. hear- 
ing the said matter, held as follows:— 


“Thus after the introduction of Sec- 
tion 100-A as aforesaid, no appeal 
would be available from the judgment, 
decision or order of a single Judge in 
a Second Appeal notwithstanding any- 
thing contained in any Letters Patent 
for any High Court or any other 
instrument having the force of law or 
any other law for the time being in 
force. So, and because of the incor- 
poration of the new section and in fact 
after the incorporation of the same 
there can be no appeal under the pro- 
visions of the Letters Patent as indi- 
eated in the section itself, subject to 
the exception as mentioned in Section 
987 (2) (n) of the (Amending) Act of 
1976 viz., if any appeal is admitted 
under the Letters Patent before the 
coming into force of the said section, 
the same shall be disposed of as if the 


said Section 38 introducing Section 
100-A of the Act had not come into 
force,” ; 


15. Relying on this ruling, it is 
contended for the opponents that Sec- 
tion 100-A of the Code bars the pre- 
sent leave application. With great re- 
spect, I find myself unable to agree 
with the absolute and unqualified dic- 
tum therein. Section 100-A is not so 
expressed as to be plainly retrospec- 
tive. To give it that meaning would 
mean adding to or engrafting on the 
section, the concept of retroactive ope- 
ration, On the other hand, construing 
and interpreting this section in the con- 
text of well-settled position regarding a 
vested right of appeal, the more appro- 
priate conclusion would be that Sec- 
tion 100-A does not simpliciter and 
standing by itself or per se defeat a 
pre-existing right of appeal qua a pre- 
Amending Act suit. In the same con- 
text, Section 100-A must in law be 
construed to be itself subject to the 
implied saving of the right already or 
a priori in existence. A law when 
enacted usually looks ahead and not be- 
hind, usually affects the future and 
normally not the past. There is a pre- 
sumption, though rebuttable, against 
retrospective operation of an enact- 
ment, A litigant has a right to have a 
pending lis heard and disposed of in 
accordance with law existing at the 
time of its original institution. If 
legislative intention is to prejudicially 
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poret such a right, the law must do so 
expressly or by obvious ‘implication. 
As observed in Craies on Statute Law, 
Seventh Edition, at page 389: 


“No one denies the commpetency of 
the legislature to pass retrospective 
statutes if they think fit, and many 
times they have done so, but before 
giving such a construction to an Act 
of Parliament one would require that 
it should either appear very clearly in 
the terms of the Act or arise by neces- 
sary and distinct interpretation, and 
perhaps no rule of construction is more 
firmly established than this — that a 
retrospective operation is not to be 
given to a statute so as to impair an 
existing right or obligation otherwise 
than as regards matter of procedure, 
unless that effect cannot be avoided 
without doing violence to the language 
of the enactment., If the enactment is 
expressed in language which is fairly 


capable of either interpretation, it 
ought to be construed as prospective 
only.” 


16. The provision most material and 
relevant and which clinches the issue 
is sub-section (3) of Section 97 of the 
Amending Act. That is the key sec- 
tion. Plain reading thereof results in an 
irresistible inference and conclusion 
that the Amending Act shall ' apply 
inter alia to every suit, proceeding, 
appeal or application, pending at the 
commencement of the said Act or 
instituted or filed after such commence- 
ment. 


Maira notwithstanding the fact that a 
right, or cause of action, in pursuance 
of which such suit, proceeding, appeal 
or application is instituted or filed, had 
been acquired or had accrued before 
such commencement.” 

This section clearly takes in its sweep 
right or cause of action even anterior 


or antecedent to the commencement 
of the Amending Act. The language 
is clear and unambiguous. Its man- 


date is express and unequivocal. There 
being no modifying, qualifying or 
altering words, the plain, explicit and 
unambiguous words of Section 97 (3) 
must receive their ordinary and natu- 
ral meaning. As observed in 36 
Halsbury’s Laws of England, Third 
Edition, page 388, paragraph 579: 


“If the words of a statute are clear 


and unambiguous, they themselves 
indicate what must be taken to have 
been the intention of Parliament, and 


there is no need to look elsewhere to 


Sonya Dagdu v., Manhu Dagadu 


A.I. R. 


discover their intention or their mean~ 
ing.” 

The positive effect consequently is the 
abrogation and annulment of even pre- 
existing rights and causes of action, 
Though, generally speaking, law re- 
spects vested rights and courts endea- 
vour to safeguard them, the combined 
effect of the clear mandate and the ex- 
press language of Section 97 (3) puts 
teeth in the preliminary objection and 
renders its acceptance inevitable. The 
absolute embargo in Section 97 (3) ex- 
pressly renders nugatory and infruc- 
tuous leave application as of the pre- 
sent nature filed after the commence- 
ment of the Amending Act notwith- 
standing that the right to file it had 
accrued and vested to its holding be~ 
fore such commencement. 


17. The rule against . retroactive 
operation must yield to the clear in- 
tention per contra of the legislature. 
The said rule which is after all only 


a presumption stands expressly rebut- 
ted and overcome in this case by Sec- 
tion 97 (3). Indeed, this provision 


indicates that the legislature was not 
oblivious but conscious of the princi- 
ple that rights and causes of action 
vested prior to the coming into force ` 
of a new law or an amending enact- 
ment are saved unless taken away ex- 
pressly or by necessary implication. It 
is precisely to meet this situation that 
Section 97 (3) has been enacted ex- 
pressly abrogating inter alia the vested 
right in question. This alone can be 
the fair and reasonable interpretation 
also geared to the fulfilment of the 
legislative intent behind this provision 
which inter alia has been to curtail the 
long succession of appeal over appeal 
and to give finality to a lis at a stage 
earlier than later, 


18. In the circumstances, it is not 
possible to accept Mr. Savant’s conten~ 
tion that Section 97 (3) of the Amend- 
ing Act does not affect the petitioners’ 
vested right to file the present leave 
application. Beyond a bare abstract 
submission, he was unable to cite in 
support thereof any authority or any 
rule or canon of interpretation. Indeed, 
the well-settled position in a series of 
decisions noted earlier and spread over 
half a century and more shows that 
even a vested right can be abrogated 
expressly or by necessary implication. 
So interpreted and thus considered, 
Section 97 (3) presents an apt ilustra- 
tion of the said rule. It expressly 
takes away the petitioners’ right to 
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apply for leave to 
Letters Patent. 


19. In the result, qua leave applica- 
tion under clause 15 of the Letters 
Patent in respect of any appeal or an 
appellate decree or order, heard and 
decided by a single Judge of a High 
Court, my conclusions are as follows: 


-appeal under the 


(1) Letters Patent appeal against the 
decision of a single Judge of a High 
Court in any appeal from an appellate 
decree or order and admitted before 
the commencement (list February 1977) 
of Section 100-A of the Code shall be 
heard and disposed of as if the said 
Section 100-A had not come into ‘force. 

(2) Leave application arising out of 
pre-Amending Act suit or proceeding 
and filed prior to the said Act but 
still pending admission or grant of 
leave as on list February 1977 will, 
with effect from that date, become 
infructuous and will thereafter be 
liable to be dismissed summarily as 
no longer maintainable. 


(3) Leave application arising out of 
pre-Amending Act suit or proceeding 
will not be maintainable ab initio if 
filed after the coming into force of the 
‘Amending Act. 

(4) Leave application arising out of 
post-Amending Act suit or proceeding 

in no case maintainable. 


20. The present leave application 
falls in category 3 aforesaid and is 
consequently not maintainable and is 
liable to be rejected in limine. The 
preliminary objection thus succeeds 
and is upheld. I may _ also observe, 
though by way of obiter, that even on 
the merits, I find no substance in this 
application. There is no question of 
law involved, much less any substan- 
tial question of law. Therefore, even 
assuming this application to be other- 
wise maintainable, it is nevertheless 
liable to be rejected also on its own 
merits. The application thus fails and 
the same is dismissed. Interim stay 
stands vacated. 


21. Before parting, I place on re- 
cord my appreciation of the industry 
put in by the learned Advocates Mr. 
A. V. Savant and Mr, A. H. Vaishnav 
as also by Mr. R. M. Agarwal, the 
learned Advocate appearing amicus 
curiae, 

Application dismissed. 
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V. S. DESHPANDE AND 
V. S. KOTWAL, JJ. 
Dr. Anant Trimbak Sabnis, Appellant 
v. Vasant Pratap Pandit, Respondent. 


A. F. O. D. No. 448 of 1978, D/- 4-7- 
1979*, 
Bombay Rents, Hotel and Lodging 


House Rates Control Act (57 of 1947), 
Ss. 15, 5 (11), 5 (11) (c-1), 5(11) (c-2) — 
Expression ‘to assign or transfer in any 
other manner his interest therein’ — 
Connotation of — Words ‘assign’ and 
‘transfer’ — Meaning of — Meaning not 
restricted as under T. P. Act — Object of 
Sec, 15 — Legatee excluded under Sec- 
tions 5 (11), 5(11) (c-1) and 5(11) (c-2) — 
Implication of — Words “all the pro- 
perty’ in Sec. 211 (I) of Succession Act, 
1925 — Meaning of — Words ‘assign’ and 
‘transfer’ include bequest — Bequest of 
tenancy rights is prohibited and imeffec- 
tive. (T. P. Act (1882) Sections 2 (d) and 
5) — (Succession Act (1925), Ss. 211 (1) 
and 213) — (Words and Phrases — Words 
“assign’ and ‘transfer’? — Meaning of) — 
(Words and Phrases — Words “all the 
property” — Meaning of). 


The words ‘assign’ and ‘transfer’ are 
not defined in the Bombay Rents, Hotel 
and Lodging House Rates Control Act. 
The dictionary meaning of the words 
should. therefore, prevail unless the con- 
text and setting suggest any expansion 
or modification. In the Murrey’s Diction- 
ary, the word ‘assign’ is indicated to mean 
‘to transfer or formally make over to an- 
other.’ According to Wharton’s Law 
Lexicon, 14th Edition, the word ‘assign’ 
denotes ‘generally to transfer property 
especially personal estate or set over a 
right to another’. In its generic sense, the 
words ‘assign’ or ‘transfer’ include every 
kind of transfer or property from one to 
the other. The words ‘in any other 
manner’ further go to emphasize that the 
words “assign’ and ‘transfer’ are wide 
enough te include any type of transfer 
including passing of the property from 
the testator to the: legatee. There is no 
reason why the said words should not in- 
clude disposal of the property under a 
Will. (Para 7) 


It is true that the word ‘transfer’ ordi- 
narily is not understood to cover any 
testamentary disposition. Rather, it is 
understood to convey transfer inter vivos, 


*Against decision of A. D. Tated, Judge 
City Civil Court, Bombay in S. C. Suit 
No. 5598 of 1964. 


LW/LW/G305/79/AGI 
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i.e. as an act by which a living person 
gives away property in present or future 
to one or more other living persons. 
There does not appear to be any reason 
why such a restricted conception of the 
word ‘transfer’ under the T. P. Act should 
be imported in the Bom. Rent Act, in the 
absence of any indication to that effect 
in the Act itself. The underlying object 
of Sec. 15 also militates against legis- 
lature having intended to import such a 
restricted concept of the words therein. 
It is difficult to imagine why the legis- 
lature could have , intended to exclude 
such bequests from the sweep of the pro- 
hibited assignments and transfers under 
Sec. 15, when bequest is pregnant with 
the same evils as other transfers. The 
words ‘transfer in any manner’ in this 
context only go to signify inclusion of 
‘bequest’ also therein. (Paras 8, 11, 13) 


It is true that the bequest becomes ef- 
fective only after the death of the testator 
and is liable to be revoked at any time. 
This by itself, however, cannot make it 
anything but transfer. Even the restrict- 
ed concept of ‘transfer’ inter vivos in Sec- 
tion 5 of the T. P. Act contemplated its 
becoming effective at some future date 
in a given case. Bequest does result in 
the passing of the property from the 
testator to the legatee. It is no doubt 
different in its nature from the sale 
mortgage, lease or gift. It is nonetheless, 
a transfer in its generic sense. AIR 1960 
Bom 167 Rel. on. (Para 9) 

It is not without significance that 
legatee is not included in the definition 
of the word ‘tenant’, Legatees are ex- 
cluded under new sub-clauses (c-1) and 
(c~2) of Sec. 5(11) in the same manner as 
they were excluded under the original 
sub~cl. (c) Amended provisions, how- 
ever, declare unequivocally sub-cls. (c-1) 
and (c-2) to be the only modes of succes- 
sion to the tenancy rights. (1978) 80 Bom 
LR 12 Ref. to; Law of Rent Control (1974 
Edn.) P. 237 Ref. to. (Paras 14. 15) 

Cases on the English Rent Act have no 

‘relevance to the interpretation of Sec- 
tion 15 of our Rent Act which seeks to 
cut at the root of the voluntary trans- 
fers of every specie. Seers v. Hind (1791) 
30 ER 351 Ref. to. (Para 22) 


Section 211 of the Indian Succession 
Act, 1925 does make the Executor a legal 
representative of the testator for all pur- 
poses, and all the property of the deceas- 
ed person does stand vested in him. The 
sweeping language of Sec. 211 does sug- 
gest as if intestate property also stands 
vested in the Executor. It must, however, 
be borne in mind that the Executor is 
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liable to be appointed only with respect 
of the property bequeathed and not intes- 
tate property in respect of which ap- 
pointment of an administrator is contem- 
plated under Sec. 213 of the Indian Suc- 
cession Act. The words ‘all property’ in 
sub-section (1) of Sec, 211 of Succession 
Act, therefore, shall have to be restrict- 
ed only to the property covered by the 
Will. AIR 1926 Pat 130, Disting. 

(Para 25) 
Cases Referred : Chronological Paras 


(1978) 80 Bom LR 12: 1977 Mah LJ 792 


15 

(1959) 61 Bom LR 1045: AIR 1960 Bom 
167 10 
(1954) 56 Bom LR 6: AIR 1953 SC 298 
17 

AIR 1939 PC 138 17 
(1926) ILR 5 Pat 80: AIR 1926 Pat 130 
27 

(1815) 3 M & S 353: 105 ER 644, Doe’d 
Goodbehere v. Bevan 17 
1791 30 ER 351, Seers v. Hind 20 
M. M. Sakhardande, for Appellant, 


D. S. Parekh for M/s. Mangharmal Bhoj- 
raj & Co., for Respondent. 

DESHPANDE, J.:— This appeal raises 
an important question as to whether the 
words ‘assign’ and ‘transfer? in Sec. 15 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947  (herein- 
after referred to as ‘the Rent Act’) in- 
elude ‘bequest’, so as to render disposal 
of tenancy rights in any premises under a 
Will, ineffective? 

2. One Tarabai was the tenant of the 
premises in dispute. She died on Sept, 
21, 1963 without leaving any issue. She 
executed a Will on December 12, 1958 in 
respect of her properties including her 
tenancy rights, bequeathing the same to 
her sister’s son —Gopal and appointing 
plaintiff, her brother’s son an Executor of 
the said Will. 

3. The plaintiff obtained a probate of 
the Will on 5th July, 1965. The defendant 
is Legatee’s another sisters grand-son, 
He and his wife were staying with the 
deceased at the time of her death. Plain- 
tiff called upon him to vacate. On defen- 
dant’s refusal the plaintiff instituted the 
present suit for his eviction in the City 
Civil Court, Bombay. The defendant re- 
sisted the suit on the ground amongst 
others that the bequest of tenaney rights 
amounts to “transfer” and is prohibited 
under Sec. 15 of the Rent Act, and there- 
fore, is ineffective and void and as such, 
plaintiff cannot claim to be Executor and 
claim defendant’s eviction. 

4, At the end of the trial the Court 
decreed the plaintiff's suit on the evi- 
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dence led before him. He upheld the vali- 
dity of the Will and the claim of the 
plaintiff to be its executor. He rejected 
the defendant’s case that he was resid- 
ing with the deceased as the member of 
her family at the time of her death, and 
his case of having become the tenant of 
the premises on that ground and that 
plaintiff’s right to possession was suspen- 
ded. Plaintiff's claim to arrears of rent 
was rejected on the finding that the de- 
fendant had paid rent to him. Bequest of 
the tenancy rights was found by him to 
be not a ‘transfer’. and as such, not in- 
valid. The plea of the tenant about Ex- 
ecutor having consented to his occupa- 
tion and having thus divested himself 
of his interest as Executor in the tenancy 
rights. was also rejected. The defendant 
challenges the validity of this decree in 
this Appeal. 

5. It is not in dispute that Tenancy is 
governed by the Rent Act and continued 
to be contractual till the death of Tara- 
bai. The only contention of Mr. Sakhar- 
dande, the learned Advocate appearing 
for the defendant is that bequest by a 
tenant of the tenancy rights amounts to 
‘transfer’ within its meaning under Sec- 
tion 15 of the Rent Act and is, therefore, 
prohibited thereunder. It is not disputed 
that bequest would become void and pro- 
bate to that effect would become ineffec- 
tive if Section 15 is held to apply to such 
a bequest. Only question, therefore, is 
whether the words ‘assign’ and ‘transfer’ 
in Section 15 include bequest. The words 
‘assign’ and ‘transfer’ in the context con- 
vey the same meaning. 

6. Sub-section (1) of Section 15 of the 
Rent Act reads as follows:— 

“Section 15 (1). Notwithstanding any- 
thing contained in any law, but subject 
to any contract to the contrary, it shall 
not be lawful after the coming into 
operation of this Act for any tenant to 
sub-let the whole or any part of the pre- 
mises let to him or to assign or transfer 


in any other manner his interest therein 


and after the date of commencement of 
the Bombay Rents, Hotel and Lodging 
House Rates Control (Amendment) Act, 
1973, for any tenant to give on licence 
the whole or part of such premises:” 
(Underlining supplied.) 

The proviso and sub-section (2) of Sec- 
tion 15 are not, relevant. The Section 
does, in the absence of any contract to 
the contrary, prohibit the tenant from 
(i) sub-letting the whole or any part of 
the premises let to him, or (ii) assigning 
or transferring in any other manner his 
interest therein. The plaintiff does not 
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claim that Tarabai had any contractual 
authority to so sublet, assign or trans- 
fer. 

7. The words ‘assign’ and ‘transfer’ are 
not defined in the Rent Act. The diction- 
ary meaning of the words should. there- 
fore, prevail unless the context and set- 
ing suggest any expansion or modifica- 
tion. In the Murrey’s Dictionary, the word 
‘assign’ is indicated to mean ‘to trans- 
fer or formally to make over to another.’ 
According to Wharton’s Law Lexicon, 
14th Edition, the word ‘assign’ denotes 
‘generally to transfer property especially 
personal estate or set over a right to an- 
other’, In its generic sense, thus, the 
words ‘assign’ or ‘transfer’ include every 
kind of transfer of property from one to 
the other. The words ‘in any other 
manner’ further go to emphasize that the 
words ‘assign’ and ‘transfer’ are wide 
enough to include any type of transfer 
including passing of the property from 
the testator to the legatee. There is no 
reason why the said words should not in- 
clude disposal of the property under a 
Will. 


& It is true that the word ‘transfer’ 
ordinarily is not understood to cover any 
testamentary disposition. Rather, ıt is 
understood to convey transfer inter vivos, 
i.e» as an act by which a living person 
gives away property in present or future 
to one or more other living persons. This 
is because of its such conception in the 
Transfer of Property Act itself. Ss. 2 (d) 
and 5 of the said Act expressly restrict 
its connotation excluding testamentary 
dispositions, successions and other forms 
of transfer by operation of law. In fact, 
the Act does not deal with these aspects 
of transfer, notwithstanding the same in- 
volving passing of the property from one 
to the other. There does not appear to be 
any reason why such a_ restricted con- 
ception of the word ‘transfer’ under the 
Transfer of Property Act should be im- 
ported in the Rent Act, in the absence 
of any indication to that effect in the Act 
itself. Any such legislative intent is ordi- 
narily indicated by incorporating defini- 
tions in the T. P. Act, in such enactments. 
Section 2 (21) of B. T. & A. Act of 1948 
is an illustration in point. 


9. Importing of such restricted con- 
notation will not be justified merely be- 
cause the Rent Act also deals with some 
aspects of the ‘Leases’ with which the 
T. P. Act deals. Even if the Rent Act is 
assumed to be dealing with the Laws of 
Property in this sense, legislature had to 
alter the age-old conceptions and notion, 
of the rights and obligations of the 1 


F 
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lord and tenants while enacting it, to 
meet a certain situation: This makes 


those conceptions and definitions inappro- 
priate and also a misfit under the scheme 
of the Rent Act. It is true that the be- 
quest becomes effective only after the 
death of the testator and is liable to be 


revoked at any time. This by itself 
however, cannot make it anything 
but transfer. Even the restrict- 


ed concept of “transfer” inter vivos in 
Section’ 5 of the T. P. Act contemplated 
its becoming effective at `some future 
date in a given case. Bequest does result in 
the passing of the property from the tes- 
tator to the legatee. It is no doubt dif- 
ferent in its naure from the sale, mort- 
gage, lease or gift. It is none-the-less, a 
transfer in its generic sense, 


10. In the case of Oriental M. P. W. 
v. Bhaskar reported in (1959) 61 Bom LR 
1045, this Court had occasion to consider 
whether prohibition against assignment 
of the Director’s office under Section 312 
of the Indian Companies Act includes 
prohibition against disposal of such office 
under a Will. Answer turned on whether 
the word ‘assignment’ in Section 312 in- 
cludes ‘disposal of the office under a Will’. 
The two learned Judges of the Division 
Bench differed and the case was referred 
to the third learned Judge. It was Held 
that the word ‘assign’ does include such 
disposition by a Will. It is true, the con- 
struction turned mainly on the scheme 
of the Act and the learned Judges did 
also note how the word conveys restrict- 
ed meaning when used in the context of 
law of property. This case is still an 
authority to hold that the words ‘assign’ 
and ‘transfer’ in a given context can in- 
clude testamentary disposition. We have 
already explained why restricted con- 
ception of ‘transfer’ under the Law of 
Property can have no relevance here, 
The observations by S. T. Desai, J. at 
page 1053, saying— “...... it has not been 
disputed and could not be disputed by 
Mr. Maneksha that the meaning of the 
expression ‘transfer’ includes a transfer 
by an act inter vivos as well as by a 
testamentary disposition or direction” — 
are indeed revealing in this context. 


11. The underlying object of Sec. 15 
also militates against legislature having 
intended to import such a restricted con- 
cept of the words therein. Relations be- 
tween landlord and tenant are ordinarily 
the creatures of contract and are regulat- 
èd by the T. P. Act. The growing scarcity 
of accommodation needed some protec- 
tion to the tenants against evictions and 
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exorbitant rents. The Rent Act was enact- 
ed to meet these needs, as indicated in 
the preamble. Sec. 12 affords immunity 
to the tenants against evictions, notwith- 
standing any contract to the contrary. 
While Section 7 prevents the landlord 
from claiming anything in excess of the 
standard rent and permitted increases 
from the tenants, to ensure that the af- 
forded immunity is not rendered illusory, 
Section 13 seeks to relax this immunity 
where landlord himself is the victim of 
the scarcity and needs the premises for 
his residence or for certain other rele- 
vant purposes or when the tenant ren- 
ders himself unworthy of the extended 
protection due to his own acts or omis- 
sions, as indicated therein. 


12. Prohibition against transfer of 
tenancy rights by the tenants is just a 
corollary to the resrictions on the land- 
lords and is aimed at protecting them, in 
turn, by preventing the tenants from 
abusing these protections by thrusting 
uncontemplated strangers as tenants on 
the landlords, willy nilly, for monetary 
gain or favouring any friend or relative 
of theirs, and thus ensuring, that the 
immunity against eviction is not expand- 
ed into licence to dispose of premises as 


if it were their own and land- 
lords rights are not invaded 
beyond what is _ strictly neces- 


sary. Contemplated protection is intend- 
ed for the benefit of the tenants inducted 
by the landlords voluntarily and the 
members of his family residing with 
them and not for their unauthorised as- 
signs, transferees or favourite strangers. 
Even all his lawful heirs are not includ- 
ed within the sweep of this protection. 
Prohibition appears to have been aimed 
at the very disposing power of the tenant 
over his tenancy rights and includes 
every voluntary transfer, contractual or 
otherwise. That the legislature legalised 
certain unlawful sub-leases, or made 
even licensees as tenants in an anxiety to 
eradicate the identical evils, is besides 
the point. 


13. Bequest of tenancy rights in this 
context stands of the same footing as 
any other transfer by sub-lease, sale, as- 
signment gift, volition of the tenant in 
inducting uncontemplated strangers in the 
premises and thrusting them on the land- 
lord, being the common’ element of these 
dispositions. It makes little difference to 
the invasion on the landlord’s right whe- 
ther such uncontemplated stranger .is so 
inducted by the tenant for gain or just as 
‘a favour— invasion in either case having 
no nexus with the object underlying 
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these protections, It is difficult to ima- 
gine why the legislature could have in- 
tended to exclude such bequests from the 
sweep of the prohibited assignments and 
transfers under Section 15, when bequest 
is pregnant with the same evils as other 
transfers, The words ‘transfer in any 
manner’ in this context only go to 
signify inclusion of ‘bequest’ also therein, 


14. It is not without significance that 
legatee is not included in the definition 
of the word ‘tenant’. Section 5 (11) of the 
Act defines it to mean ‘a person who is 
liable to pay the rent or on whose ac- 
count the rent is payable for any pre- 
mises’. Under sub-clauses (a) to (c) it is 
enlarged to include some others whom 
legislature considered it necessary to pro- 
tect. Clause (c) provides for the succes- 
sion to tenancy rights on the death of 
the tenant. Thus, this sub-clause (c) by 
providing for the mode of succession, im- 
pliedly excludes successors from 
the purview of the width of the 
main clause. Secondly, it restricts the 
succession even by operation of law of 
- inheritance to the persons and situations 
indicated therein and impliedly exclud- 
ing all other heirs. In fact, all the heirs 
are liable to be excluded if any other 
member of the family was staying with 
the tenant at the time of his death. Thirdly 
and more importantly, legatee is not in- 
cluded either in this sub-clause or any 
other sub-clauses. This demonstrates 
legislative intent to prohibit testamentary 
disposition of the tenancy rights. There 
is no other express provision to this effect 
in the Rent Act. It shall have to be trac- 
ed only in Section 15 thereof by inter- 
preting the words ‘assign’ and ‘transfer’ 
in their generic sense. This also fortifies 
our interpretation of these words, 


15. There was some doubt if this de- 
finition excludes the heirs otherwise en- 
titled to succession under the law of in- 
heritance concerned. It was held by this 
Court in the case of Rajaram v. Ramraja 
(1978) 80 BLR 12, and other cases cited 
therein that clause (c) could not have 
any effect on the heritability of the 
tenancy rights by the law of succession 
concerned and title of such heirs is not 
intended to be affected. In some of the 
cases, clause (c) is held to be applicable 
to statutory tenancies alone. In his com- 
mentary on the “Law of Rent Control” 
{1974 edition) at page 237, the learned 
Author Andhyarujina has relied on these 
cases in support of his view that bequests 
not being transfers, are not prohibited 


under Section 15 thereof. The legislature 
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has, however, now nullified this judi- 
cial interpretation by substituting sub- 
clauses (c-1) and (c-2) in place of the 
original sub-clause (c), under the Amend- 
ment Act of 1978 with retrospective ef- 
fect and declaring such interpretation to 
be contrary to its true intent. Legatees 
are excluded under new sub-clauses (c-1) 
and {c-2) in the same manner as they 
were excluded under the original sub-|. 
clause (c). Amended provisions, however, 
declare unequivocally sub-clauses (c-1) 
and (c-2) to be the only modes of succes- 
sion to the tenancy rights, 


16. Mr. Parekh, the learned Advocate 
appearing for the respondent plaintiff, 
contends that a legatee acquires property 
only by the act of the Executor after pro- 
bate is granted by the Court clothing him 
with the authority to administer the es- 
fate. The property, according to Mr. 
Parekh, vests in the legatee by operation 
of law and such acquisition is distinguish- 
able from the voluntary transfers or as< 
signments prohibited under Section 15 of 
the Act. That prohibition against transfer 
under Section 15 is restricted to volun- 
tary transfers and not to transfers by 
operation of law, admits of no doubt. It 
is not relevant here to consider if any- 
thing in the Rent Act itself prevents 
transfer of tenancy rights by operation of 
law. The acquisition of any property by 
the legatee involves broadly three: stages, 
namely :— 


(1) the act of making the will, (2) the 
death of the testator on which the be- 
quest becomes effective and (3) delivery 
of possession to the legatee. While voli- 
tion of the ‘testator figures only at the 
first stage, the process of law does inter- 
vene at the remaining two stages in cases 
where obtaining of the probate from 
Court and investing the Executor with 
powers to administer the estate, is indis- 
pensable. It is so indispensable under the 
Indian Succession Act only in Presidency 
towns of Bombay, Calcutta and Madras 
and not elsewhere. Right of the legatee 
even there, none-the-less springs from 
the first voluntary act of making of the 
Will, though, it becomes effective and is 
impleamented at the second and third sta- 
ges. These second and third stagesdo not 
make it any the less voluntary, nor such 
transfer or acquisition, an operation of 
law. Process of law, if and when inter- 
venes, operates merely to effectuate the 
Will, as in other cases of disputes, resul- 
tant proceedings, decrees and orders. The 


contention, therefore, is devoid of any 


74 Bom. 


17. Reliance was placed by Mr. 
Parekh on the judgment of the Kings 
Bench in the case of Doe’d. Goodbehere 
v. Bevan. (1815) 3 M. & S. 353, as also, the 
judgments of the Privy Council and S. C, 
in the case of Simon Christopher v. Al- 
fred Christy, AIR 1939 PC 138 and Ebra- 
him Aboobaker v. Tek Chand Dolwani, 
(1954) 56 Bom LR 6. The Trial Court also 
relied on the same. In the Doe d. Good- 
behere’s case, leasehold rights stood 
vested in the official assignee on the les- 
see’s being adjudged as insolvent by an 
order of the Court. Assignment thereof 
by the official assignee to the purchasers 
was challenged by the landlord relying 
on the prohibitory provision in the lease- 
deed. Such contractual prohibition was 
held by the Court to be ineffective 
against assignments made by the official 
assignee in discharge of his statutory 
duties, distinguishing the same from any 
voluntary transfers by the lessee. It is 
clear that lessee can have no voice on his 
being adjudged as insolvent, or conse- 
quential vesting of his property includ- 
ing his lease-hold rights in the official as- 
signee in pursuance of the Insolvency 
Law, or subsequent assignment by him 
to the purchasers thereof. His being 
debtor and his inability to pay merely fur- 
nished an occasion for putting the pro- 
cess of law in motion. 


18. In Christopher’s case, the lessee 
bequeathed his lease-hold rights in Gov- 
ernment land to one of his sons though 
the lease-deed prohibited its assignment 
without lessor’s i.e. Government’s written 
consent. Validity of the bequest in spite 
of covenant against assignment, and Ex- 
ecutor’s act in handing over the pro- 
perty to the legatee was upheld by the 
privy Council on the ground that lessee, 
under the term of the lease-deed itself, 
included his assigns and executors, apart 
from Crown having been held to have 
signified its assent by mutation of the 
legatee’s name in the Revenue Record. 
This made it unnecessary for the Privy 
Council to decide if bequest did or did 
not constitute an assignment and as such 
a breach of the covenant, The decision 
of the Executor’s ministerial acts has no 
relevance to the point before us, 


19- In the third case, one Aboobaker 
died while proceedings for declaring him 
as an intending evacuee under the Ad- 
ministration of Evacuee Property Act, 
1950 were pending, leaving behind his 
heirs who were admittedly still in India 
The Custodian then proceeded to declare 
the property as evacuee property, as if 
the said heirs were transferees from the 


Anant Trimbak v, Vasant Pratap 


A.L R. 


intending Evacuee. The Supreme Court 
upheld the claim of the heirs that the 
property vested in heirs in India by 
operation of law of succession and such 
succession could not amount to ‘transfer’ 
We are unable to see how the ratio of 
any of these cases can have any rele- 
vance to the point urged. 


20. Our attention was further drawn by 
Mr. Parekh to (1) a passage at page 496, 
para. 1-1207 of Woodfall’s “Landlord and 
Tenant” 28th Edition, Vol. I, and (2) to a 
passage at page 558, para. 447 of Hill and 
Redmans’ “Landlord and Tenant” 16th 
Edition. as also (3) to a passage at page 
1948 of Andhyarujina’s “Law of Rent 
Control” (1974 Edition).......... The learn- 
ed authors have, no doubt. treated testa- 
mentary disposition of lease-hold rights 
at par with their transfer by operation of 
law and on that basis, indicated the same 
to be not violative of covenants against 
assignment in the lease-deeds. A few of 
the cases referred to in the said passages 
were also cited before us by Mr. Parekh. 
Only one of the cases so citedi. e. (1791) 
30 ER 351 (Seers v. Hind) turned out to 
be directly on the point. The concise 
summary of the report shows that the 
bequest is equated therein with succes- 
sion by inheritence, both becoming ef- 
fective, as they do on the death of the 
property owner, i.e. ‘the act of God’, 
Now, firstly, the word ‘assign’ in its gene- 
ric sense, includes all voluntary trans- 
fers, though it may include even statu- 
tory transfers in a given sett- 
ing. All voluntary transfers need not, 
however, be contractual. Bequest in its 
essence is an unilateral act. Covenants 
against assignments are ordinarily direct- 
ed against assignments by contract. This 
is all the more so in the context of the 
law of property. This is at any rate how 
the same appears to have been under- 
stood in the context in which the ques- 
tion cropped up for decision in the above 
case. 


21, This case was decided in 1771 
when the Rent Act provisions or needs 
for the restrictions on the disposal of 
property and rights therein were not 
even on the horizon. The distinction be- 
tween contractual assignments or other 
non-contractual assignments was obvi- 
ously not relevant. Secondly, except to 
the extent to which bequest seeks to de- 
flect the course of succession by inheri- 
tance, the former and the latter are open 
to same legal incidence. The equation of 
the one with the other is possible in a 
given situation. Thirdly, unlike under 
the Indian Succession Act, obtaining of 
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probate and vesting the Executor with the 
powers of administrator through the pro- 
cess of Court has been always indispens- 
able in England. The intervention of the 
process of law thus was 
Court could have treated such acquisi- 
tion on this basis, as being by way of the 
operation of law, where origin of the 
right was not material. The ratio of the 
case and the passages from the learned 
authors can be of no assistance in the 
present context.. 


22. Our attention was also drawn by 
Mr. Parekh to certain observations by 
R. E. Megarry, Q. C. in “The Rent Acts” 
10th Edition, at page 223 in particular 
and also at pages 211 and 274. It does ap- 
pear that bequest of tenancy rights by a 
Will is still considered to be at par with 
transfer by operation of law even after 
the enforcement of the Rent Acts in Eng- 
land. No recent case dealing with this 
point directly is cited in these passages 
and none was also cited before us. It is 
not in dispute that the English Rent Act 
Act does not contain any provision ana- 
logous to Section 15 of the Rent Act. It 
does, however, contain a provision cor- 
responding to Section 13 (1) (3) of our 
Rent Act, under which act of subletting 
or assignment or transfer of tenancy 
rights furnishes to the landlord a ground 
for tenant’s eviction. The absence of any 
provision in the English Rent Act such 
as Section 15 of our Rent Act makes all 
the difference to the legal position here. 
Any occasion of any bequest rendering 
tenant himself liable to eviction would 
never arise, as such bequest does not be- 
come effective ‘in his life-time. It may 
even remain unnoticed. Secondly, in the 
absence of any statutory prohibition 
against transfer, legatee’s title 
remains unaffected. Cases on the English 
Rent Act have thus no relevance to the 
interpretation of Section 15 of our Rent 
Act which seeks to cut at the root of the 
voluntary transfers of every species, 


23, Not much turns on the distinction 
recognised under the Companies Act be- 
tween transfer and transmission of 
shares to which our attention is drawn 
by Mr. Parekh. Transfer forms duly 
signed by the seller and purchaser are 
considered sufficient for transfer of the 
shares by sale, from the one to the other, 
while transmission requires authority 
from the Court. This identical treatment 
to shares acquired by inheritance or 
under the will cannot be construed to 
mean that the transfer of the shares 
under a Will is anything but a voluntary 
transfer, 
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24- The provision of the Will bequea- 
thing the tenancy rights of Tarabai to 
Gopal Masurkar is, thus, hit by prohibi- 
tion against transfers contained in Sec- 
tion 15 of the Rent Act and is, therefore, 
ineffective, inoperative and void. No pro- 
bate could have been granted in respect 
of such tenancy rights and the plaintiff 
Executor can claim no legal right what- 
soever in respect of the same. Consequ- 
ently, the plaintiff cannot be held to have 
any right to claim eviction of the defen- 
dant from the said premises. To this ex- 
tent, this suit is liable to be dismissed. 


25. Mr. Parekh then relies on Sec- 
tion 211 of the Indian Succession Act. 
1925 and contends that even if; bequest 
of the tenancy rights is held to be inef- 
fective, the plaintiff Executor still re- 
mains the only legal representative of 
the deceased for all purposes and as such, 
is still entitled to get the possession from 
the trespasser like the defendant. Sec- 
tion 211 does make the Executor a legal 
representative of the testator for all pur- 
poses, and all the property of the deceas- 
ed person does stand vested in him. The 
sweeping language of Section 211 does 
suggest as if intestate property also 
stands vested in the Executor. It must, 
however, be borne in mind that the Ex- 
ecutor is liable to be appointed only with 
respect of the property bequeathed and 
not intestate property in respect of which 
appointment of an administrator is con- 
templated under Section 213 of the 
Indian Succession Act. The words ‘all 
property’ in sub-section (1), therefore, 
shall have to be restricted only to the 
property covered by the Will, Cases are 
not unknown where only a fraction of 
the property is bequeathed. Legislature 
could not have intended to extend the 
domain of the Executor of such a Will 
over the entire property and suspend its 
vesting in the lawful heirs till the Ex- 
ecutor chooses to act. In the case of 
Hindus and Muslims to whom Section 213 
of the Indian Succession Act does not ap- 
ply, intestate property stands vested in 
the heirs immediately upon the death of 
the owner. The same property cannot be 
vested both in the Executor and also in 
the heirs. 


26. On our finding, it shall have to be 
held that the tenancy rights in dispute, 
are not covered by the Will. As observ- 
ed earlier, no probate could have been 
granted in respect thereof. We are un- 
able to see how the Executor can claim 
any right or title with respect to 
such intestate property and for the same 
reason to claim possession of the premi- 
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ses from the defendant. He cannot claim 
to be the legal representative of the de- 
ceased, f 


27. Mr. Parekh relied on the judg- 
ment of a Division Bench of the Patna 
High Court reported in (1926) ILR 5 Pat 
80. In that case, the Executor of the Will 
also had obtained letters of administra- 
tion in respect of the intestate property. 
Tt is in his capacity as an administrator 
that the conveyance was executed by him 
in favour of the persons whom the pro- 
perty was agreed to be conveyed to by 
the deceased. Validity of the conveyance 
was upheld on the ground that adminis- 
trator represented the estate of the de- 
ceased. The ratio of this case based on its 
peculiar facts can have no relevance in 
the present case. 


28. The result, therefore, is that the 
appeal succeeds. The plaintiff’s suit is 
liable to be dismissed and is accordingly 
dismissed. It is clear that the defendant 
does not bear any semblance of title. We 
do not, therefore, think that the defen- 
dant is entitled to any costs, There will 
be no order as to the costs as far as this 
appeal is concerned, 

Appeal allowed, 
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Vijay Jethalal Shah, Judgment-deb- 


tor v. Laja Nandlal Raheja and an- 
other, Petitioning Creditors. 

Petition No. 29 of 1978, D/- 17-7- 
1979. 

Presidency Towns Insolvency Act 


(1909), Sec. 9 (i) (Maharashtra) — In 
solvency notice issued by heirs of 
deceased decree-holder without obtain- 
ing representation to estate of deceased 
— Notice is not valid in law. (Succes- 
sion Act (1925), S. 214). 


The reason is that they are not in 
a position to execute the decree in 
praesenti in view of S. 214 of the Suc- 
cession Act. (Paras 3, 4, 5) 
Cases Referred: Chronological Paras 
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U. J. Makhija with T. S. Patel, for 
Judgment-Debtor; R. S. Daruwala with 
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JUDGMENT: — The Petitioning Cre- 

ditors are the heirs of one Nandlal 
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Raheja who obtained .a decree on 
admission against the judgment-debtor 
in the Bombay City Civil Court in 
Summary Suit No. 8300 of 1973 for 
Rs. 16,247.02 and for other reliefs men- 
tioned in the decree on admission. This 
decree was obtained on the Tth of Feb, 
1974. The judgment-debtor was the 
2nd defendant in the suit. A similar 
decree was also obtained against defen- 
dant No, 3. The suit against the ist 
defendant is still pending in the City 
Civil Court at Bombay. After the pas- 
sing of the decree, some time in Octo- 
ber 1976, Nandlal Raheja, the decree- 
holder, died. The petitioning creditors 
who are the heirs of Nandlal have been 
brought on the record of the suit which 
is still pending against the lst defen- 
dant on or about the 21st of February 
1977. Prior to the death of Nandlal, he 
had obtained an order under O. 21, R. 22 
of the Civil P. C. for execution of the 
decree. Notice under O. 21, R. 22, was 
made absolute on the 8th of October 
1976. Nandlal died thereafter and the 
petitioning creditors who are his heirs 
took out an insolvency notice against 
the judgment-debtor on the Ist of Nov- 
ember 1977. No steps were taken by the 
judgment-debtor to have the insolv- 
ency notice dated the Ist of November 
1977 set aside. Thereafter, the petition- 
ing creditors filed the present petition 
dated the 3rd of March 1978 for an 
order of adjudication. The judgment- 
debtor has resisted this petition on the 
ground that the petitioning creditors, 
without obtaining representation to the 
estate of the deceased judgment-credi~ 
tor, are not entitled to file a petition 
for an order of adjudication against 
the judgment-debtor. 


2. The act of insolvency on the basis 
of which the present petition has been 
filed is non-compliance on the part of 
the judgment-debtor with the insolv- 
ency notice dated the 1st of November 
1977. Under S. 9, sub-s. (i), of the Pre~ 
sidency Towns Insolvency Act, a8 
amended by Bombay Act 51 of 1948, 
it is laid down as follows :— 


“9. Acts of Insolvency. — A debtor 
commits an act of insolvency in each 
of the following cases, namely :— 

(i) if, after a creditor has served an 
insolvency notice on him under this 
Act in respect of a decree oran order 
for the payment of any amount due 
to such creditor, the execution of which 
is not stayed, he does not, within the 
period specified in the notice which 
shall not be less than one month, ein ~ 
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ther comply with the requirements 
of the notice or satisfy the Court that 
he has a counter-claim or set-off which 
equals or exceeds the decretal amount 
or the amount ordered to be paid by 
him and which he could not lawfully 
set up in the suit or proceeding in 
which the decree or order was made 
against him.” 

The language of S. 9 (i) is reproduced 
in the form of an insolvency notice 
which is prescribed under the rules and 
forms of the High Court at Bombay 
under the Presidency Towns Insolvency 
Act. In the form of an insolvency 
notice which is prescribed by these 
rules, the petitioning creditor is requir- 
ed not merely to set out the decretal 
amount which he claims, but he has 
also to state that the execution of such 
a decree has not been stayed. It is, 
therefore, necessary to decide whether 
the claim of the petitioning creditors 
in the present petition is based on a 
claim arising out of a decree, execution 
of which has not been stayed. Without 
such a claim, no valid insolvency 
notice can be issued by the petitioning 


creditors; and there will not be any 
act of insolvency committed by the 
judgment-debtor as a result of non- 


compliance with such an insolvency 


notice, 


the 







under S. 9(i) the words used are “the 
execution of which is not stayed”, these 
words have been broadly interpreted 
by the Bombay High Court to cover all 
cases where the creditor cannot obtain 
an immediate execution of the decree 
It is not necessary that execution of the 
decree should have been actually stay- 
ed under an order of the Court. In 
Mulla’s “The Law of Insolvency in 
India”, 3rd Edition, at p. 100, it is 
stated as follows :— 

“The words ‘execution of which is 
not stayed’ are not confined to 
cases where there has been an express 
stay of execution but cover all cases 
in which the creditor at the time when 
the bankruptcy notice is issued, is not 
in a position to issue execution.” 
Similarly, in Halsbury’s Laws of Eng- 
land, 4th Edition, Vol. 3, para 262, it is 
stated as follows :— 


"262, Circumstances preventing issue 
of bankruptcy notice. Generally speak- 
ing, a stay of execution prevents the 
issue of a bankruptcy notice, For this 
purpose execution is considered to be 
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stayed if, at the date of the issue of 
the notice, the judgment-creditor is not 
entitled to issue immediate execution of 
the judgment.” 

This proposition was upheld and ap- 
plied by a Division Bench of our High 
Court in the case of Ganesh Narayan 
v. Indian Textile Syndicate reported in 
(1953) 55 Bom LR 857. It has again 
been reiterated by our High Court in 
the case of J. P. Tiwari v. Bhimraj 
Harlalka reported in (1958) 60 Bom LR 
963, at p. 969, where Chagla, C. J., has 
observed as follows :— 

“It is well settled that if there is any 
impediment in the way of a judgment- 
creditor executing the decree or if the 
decree is not presently executable, no 
insolvency notice can be founded on 
such a decree, It is not necessary that 
execution of the decree should be stay- 
ed formally by the Executing Court. 
Even without any’ such formal order of 
stay, if the judgment-creditor is not in 
a position to satisfy the insolvency 
Court that he has a right to execute 
the decree in praesenti, the insolvency 
notice taken out by the judgment-cre- 
ditor must fail.” 

4. In the present case, the heirs of 
the judgment~creditor cannot execute 
the decree without obtaining represen- 
tation to the estate of the deceased cre- 
ditor. Under S. 214 of the Indian Suc- 
cession Act, it is provided as follows :— 

“214. Proof of representative title a 
condition precedent to recovery through 
the Courts of debts from debtors of 
deceased persons, — (1) No Court 
shall — 

(a) pass a decree against a debtor of 
a deceased person for payment of his 
debt to a person claiming on succes- 
sion to be entitled to the effects of the 
deceased person or to any part thereof, 
or 

(b) proceed, upon an application of a 
person to be so entitled, to execute 
against such a debtor a decree or order 
for the payment of his debt, except on 
the production, by the person so claim- 
ing, of — 

(i) a probate or letters of adminis- 
tration evidencing the grant to him of 
administration to the estate of the 
deceased, or 

(ii) a certificate granted under S. 31 
or S. 32 of the Administrator-General’s 
Act, 1913, and having the debt men- 
tioned, therein, or 

(iii) a succession certificate granted 
under Part X and having the debt 
specified therein, or 
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(iv) a certificate granted under the 
Succession Certificate Act, 1889, or 


(v) a certificate granted under Bom- 
bay Regulation VIII of 1827, and if 
granted after the first day of May, 
1889, having the debt specified therein. 


(2) The word ‘debt? in sub-s, (1) in- 
cludes any debt except rent, revenue 
or profits payable in respect of land 
used for agricultural purposes.” 


Hence, the heirs of the deceased credi- 
tor cannot start execution proceedings 
in respect of a decree obtained by the 
deceased creditor without obtaining 
representation to his estate. The peti- 
tioning creditors are not, therefore, in 
a position to execute the decree imme- 
diately in view of the provisions of 
5. 214 of the Indian Succession Act. 
Mr. Daruwala who appears for the peti- 
tioning creditors has urgedthat an order 


has been obtained under O. 21, R. 22, 
of the Civil P. C. Hence the decree 
was executable on the date when the 


insolvency notice was issued. He, there- 
fore, submits that the insolvency notice 


is valid in law and an act of insolv- 
ency can be based on the insolvency 
notice. This argument proceeds on the 


assumption that if an order has been 
obtained under O. 21, R. 22, then the 
decree is executable. When, however, 
execution is sought not by the original 
decree-holder but by his heirs, they 
are required to comply with the provi- 
sions of S, 214 of the Indian Succes- 
sion Act also before they can proceed 
to execute the decree. The heirs of the 
judgment-creditor cannot, therefore, be 
heard to say that they were entitled to 
execute the decree at the time when 
the insolvency notice was issued, With- 
out obtaining representation to the 
estate of the deceased decree-holder, 
they were not in a position to execute 
the decree at the date of the insolv- 
ency notice. Non-compliance with an 
insolvency notice constitutes an act of 
insolvency only in cases where the 
notice is issued in respect of a debt 
under a decree which can be executed 
in praesenti. The present insolvency 
notice does not satisfy this legal re- 


quirement. Hence no act of insolvency 
can be based on such an insolvency 
notice. ~ 


5. Mr. Daruwala has urged that in- 
solvency proceedings are not proceed- 
ings in execution. Hence it is not 
necessary for the heirs of a deceased 
judgment creditor to obtain representa- 
tion to his estate before they can pro- 
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ceed with insolvency proceedings. In 
the case of M/s. Bhurmal Kapurchand 
and Co. v. M/s. Premier Machine Tools 
Co., reported in AIR 1977 Bom 305, 
Mridul, J. while considering the ques- 
tion whether in the case of a decrea 
which was more than two years old, 
compliance with the provisions of O. 21, 
R. 22, of the Civil Procedure Code was 
necessary before an insolvency notice 
could be issued, made certain observa- 
tions to the effect that insolvency pro- 
ceedings are an equitable mode of ex- 
ecution of a decree in favour of tha 
judgment creditor. It is not necessary 
for me to consider whether an insolv- 
ency proceeding is an equitable mode 
of executing a decree or not, though I 
must say that, prima facie, an insolv- 
ency proceeding appears to be far from 
being a mode of executing a decree 
because, basically, insolvency pro- 
ceedings are proceedings by which 
the property of a debtor is taken 
for the benefit of all his cre- 
ditors, These proceedings are not 
concerned with the realisation of 
the claims of an individual creditor, 
One may, therefore, assume for the 
sake of argument that insolvency pro- 
ceedings are not proceedings in execu~ 
tion and that the heirs of a petitioning 
creditor need not obtain representation 
to his estate before continuing involv- 
ency proceedings. In the present case, 
however, insolvency proceedings are not 
sought to be continued by the heirs of 
the petitioning creditor, since deceased, 
This is a case where the heirs of a 
deceased decree-holder have initiated 
insolvency proceedings as petitioning 
creditors by getting an insolvency notice 
issued on the basis that they have an 
executable decree in their favour 
against the judgment-debtor. The right 
to execute a decree becomes relevant 
in the present proceedings by virtue of 
its being claimed by the heirs of the 
deceased decree-holder, If the very 
foundation of an insolvency proceeding 


is based upon a right to recover the 
amount under an executable decree 
from the judgment-debtor, then the 


Court can go into the question whether, 
in fact, the decree is executable by the 
petitioning creditors who have taken 
out an insolvency notice. If for any 
reason they are not in a position to 


execute the decree in praesenti, then 
they cannot get a valid insolvency 
notice issued against the judgment- 


debtor. It is true that no Notice of 
Motion was taken out by the judgment- 
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debtor to set aside the insolvency notice 
on this ground; but this ground can be 
taken even at the stage when a peti- 
tion is filed to get the judgment-debtor 
adjudicated insolvent. Under S. 13 (2) 
(b) of the Presidency Towns Insolvency 
Act, at the hearing of a creditor’s peti- 


tion for an order of adjudication, the 
Court is bound to require proof not 
merely of the debt of the petitioning 


creditor, but also of the act of insol- 
vency, and the Court is entitled to dis- 
miss the petition if it is not satisfied 
that any act of insolvency was, in fact, 
committed. The present petition is bas- 
ed on the judgment-debtor’s non-com- 
pliance with an insolvency notice. The 
insolvency notice is not valid in law for 
the reasons which I have already stated. 
Under the circumstances, the judgment- 
debtor cannot be said to have com- 
mitted an act of insolvency. 


6. The petition, therefore, fails and 
is dismissed. 


7. Mr. Makhija very fairly does not 
press for costs. There will, therefore, 
be no order as to costs. 

Petition dismissed. 
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JAHAGIRDAR, J. 
Mahadeo Maruti Bhagwat, Appellant 
v. Kantilal Khemchand Gujar and 
others, Respondents. 


A. F. A. D. No, 1120 of 1972, 
19-4-1979.* 

Transfer of Property Act (1882), Sec- 
tions 76 (a) and 111 (c) — Lease by 
mortgagee in possession — Redemption 
— Effect. AIR 1974 All 234 (FB), Dis- 
sented from. 


A tenant inducted by a mortgagee 
‘in possession ceases to be a tenant on 
redemption irrespective of whether the 
property is agricultural or urban. It is 
only when some law other than the 
Transfer of Property Act steps in and 
gives protection dehors the Transfer 
of Property Act that such a tenant can- 
not be evicted by the mortgagor on 
the ground that the mortgage has been 
redeemed, Merely because a lease has 
been created by a mortgagee in posses~ 
sion in the exercise of the powers of a 
prudent manager under S. 76 (a) of the 
Transfer of Property Act it cannot en- 


*Against decision of N. V. Saswadkar, 
Asstt, J., Satara, in Civil Appeal No. 
44 of 1971. 
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dure beyond the period of mortgage, 
1969 (3) SCC 79: AIR 1969 NSC 185, 
AIR 1958 SC 183, AIR 1952 SC SC 205, 
AIR 1956 SC 305, AIR 1966 SC 1721, 
AIR 1964 SC 1320 and AIR 1976 Guj 
161 (FB), Foll, AIR 1974 All 234, Dis- 
sented from. 


(Para 6) 
Cases Referred: Chronological Paras 
AIR 1976 Guj 161 (FB) 8 


AIR 1974 All 
(FB) 

(1969) 3 SCc 79: AIR 1969 NSC 185 2 

AIR 1966 SC 1721 

AIR 1964 SC 1320 

AIR 1963 Bom 42 

1958 SCR 986: AIR 1958 Sc 183 2, 5 


234 : 1974 All LJ 274 
8 


RA Ol OT 


AIR 1956 SC 305 5 
1952 SCR 775: AIR 1952 SC 205 2,5 
M. D. Gangakhedkar and Ajit P. 


Shah, for Appellant; V, B, Rege, for 
Respondent No. 1, 

JUDGMENT: — An interesting ques- 
tion of law which I thought had been 
settled by series of decisions of this 
Court as well as of the Supreme Court 
has been resurrected by Mr. Ajit P. 
Shah appearing in support of this se- 
cond appeal. That question is whether 
a lease created by a mortgagee in 
possession is binding upon the mort- 
gagor after the mortgage is redeemed. 
This question arises because the appel- 
lant who was defendant No, 7 in the 
suit details of which will be given 
shortly has been inducted in a.part of 
a house bearing No. 650, situate in 
Ganpati Ali in Wai town of Satara Dis- 
trict by a sub-mortgagee. The entire 
house originally belonged to one Moti 
Bhiwa who mortgaged the same to one 
Narayan Janardhan Dhone who will 
hereinafter be referred to as “defendant 
No. 1”. Defendant No, 1 in turn sub- 
mortgaged two different parts of ' the 
property to two different persons. One 
part was mortgaged to one Khemchand 
Rajaram Gujar who will hereinafter be 
referred to as “defendant No. 6.” 

Defendant No. 6 let out a portion of 
the property mortgaged to him to de- 
fendant No. 7 in the year 1946. The- 
plaintiff having purchased the property 
in 1967 from Moti Bhiwa, filed a suit 
being Regular Civil Suit No. 221 of 
1968 for redemption and possession of 
the entire property part of which as 
mentioned above was let out by de- 
fendant No. 6 to defendant No, 7. 
That suit was decreed in terms 
of ‘the compromise arrived at among 
the parties except. defendant No. 7 
and defendant No, 8 ‘That decree 
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in terms of the compromise was pass- 
ed by the learned Civil Judge, Junior 
Division of Wai on 24th of December 
1970, Defendant No. 7 had resisted the 
suit by contending that he being a 
tenant inducted by defendant No. 6 
who had authority to induct both under 
the provisions of Section 76 of the 
Transfer of Propety Act and under the 
deed of mortgage, he continued to be 
the tenant of the part of the house in 
his possession and he could not be 
evicted in the suit for redemption filed 
by the purchaser of the house. On the 
contention raised by defendant No. 7T 
an issue, being issue No. 10 was raised 
in the following terms:— 

“Whether Defendant No. 7 is statu- 

tory tenant in two Khans in suit pro- 
perty?” 
Following the law laid down ‘by this 
Court in Kamalakar and Company v. 
Gulam Shafi, (AIR 1963 Bom 42) the 
learned trial Judge rejected the plea 
raised by defendant No. 7 and held 
that he was liable to be evicted at the 
time of the redemption of the mort- 
gage, Defendant No. 7 preferred an 
appeal, being Civil Appeal No, 44 of 
1971 which was heard and dismissed 
by the learned Assistant Judge of 
Satara by his judgment and order dated 
30th of September 1972. The learned 
Assistant Judge also naturally followed 
the judgment of this Court in Kamala- 
kar and Company's case. It jis this 
decree of eviction passed against him 
that is challenged by the original de- 
fendant No. 7 in this second appeal. 


2. Mr. Ajit P. Shah, the learned 
Advocate appearing for the appellant, 
could not assail the reasoning contain- 
ed in the judgments of the two Courts 
below which itself is based upon the 
law laid down by this Court in 
Kamalakar and Company’s case. He 
however relied upon certain observa- 
tions of the Supreme Court to be re- 
ferred to hereinafter and proceeded to 
contend that the question whether he 
is protected by the provisions of the 
Rent Act or not may be kept out of 
consideration for the time being. He 
says that irrespective of the availabi- 
lity of the protection of the Bombay: 
Rent Act if he is held to be a tenant 
then he cannot be evicted unless the 
tenancy is brought to an end by a 
notice of termination issued by 
mortgagor or the purchaser of the pro- 
perty from ‘the mortgagor. Towards the 
end of showing that defendant No. 7 
must be held to be a tenant whose 
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tenancy is binding upon the mortgagor 
Mr. Shah referred to a judgment of the 
Supreme Court in the All India Film 
Corporation Ltd. v. Sri Raja Gyan 
Nath (1969 (3) SCC 79). In order to 
gain support from the said judgment of 
the Supreme Court Mr, Shah pointed 
out the recitals contained in the two 
relevant mortgage deeds. The original 
mortgage executed by Moti Bhiwa in 
favour of defendant No. 1 mentions 
that the mortgagee was free to take 
the rent of the suit property and ap- 
propriate the same towards the interest. 
The sub-mortgage executed by defen- 
dant No. 1 in favour of defendant 
No, 6 also makes a similar provision 
namely that the mortgagee was free 
to appropriate the rent of the house 
towards the interest on the loan. Ac- 
cording to Mr. Shah, the authority con- 
tained in these two mortgage deeds 
necessarily implies that the mortgagor 
of the sub-mortgagor concurred with 
the lease that was to be created by the 
mortgagee and the sub-mortgagee. Then 
he ‘referred to the judgment of the 
Supreme Court in All India Film Cor- 
poration’s case. The facts of that case 
in so far as they are relevant to the 
present discussion are that the original 
owner of the property which was a 
cinema house had mortgaged the same 
in favour of two persons hereinafter 
referred to as the mortgagees. By a 
subsequent document executed, the 
owner-mortgagor had specifically autho- 
rised the mortgagee to give the cinema 
house on lease to anybody else. There- 
after the lease was executed by the 
mortgagees in favour of the appellant 
before the Supreme Court. There the 
question was whether this lease was 
binding upon the mortgagor, The Sup- 
reme Court proceeded to refer to two 
previous decisions of its own in Maha- 
bir Gope v. Harbans Narain Singh 
(1952 SCR 775) and Asaram v. Mst. 
Ram Kali (1958 SCR 986) and pointed 
out that the normal rule was that no 
person can confer on another a better 
title than he himself has, A necessary 
corollary of this rule is that the mort- 
Sagee’s interest lasts only as long as 
the mortgagee has not been paid off 
and therefore on redemption of mort- 
gage the title of the mortgagee comes 
to an end. A derivative title from the 
mortgagee must ordinarily come to an 
end with the termination of the mort- 
gagee’s title. The provision contained 
in Section 111 (c) of the Transfer of 


Property Act was also noticed and if 
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was held that when the mortgagee’s 
interest is determined the lease creat- 
ed by the mortgagee also comes to an 
end. In specific words the Supreme 
Court pointed out: 

“The relationship of lessor and lessee 
cannot subsist beyond the mortgagee’s 
interest unless the relationship is 
agreed to by the mortgagor or a fresh 
relationship is recreated.” i 
The general rule that a lease created 
by the mortgagee cannot survive be- 
yond the period of mortgage was said 
to have one exception:— 


“That flows from Sec. 76 (a) which 
lays down liabilities of a mortgagee in 
possession. It was provided there that 
when during .the continuance of the 
mortgage, the mortgagee takes pos~ 
session of the mortgaged property he 
must manage the property as a person 
of ordinary prudence would manage it 
if it were his own. From this it is in- 
ferred that acts done bona fide and 
prudently in the ordinary course of 
management, may bind even after the 
termination of the title of the mort- 
fagee in possession. This principle ap- 
plies ordinarily to the management of 
agricultural lands and has seldom been 
extended to urban property so as to 
tie it up in the hands of lessees or to 


confer on them rights under special 
statutes. To this again there is an 
exception. The lease will continue to 


bind the mortgagor or persons deriving 
interest from him if the mortgagor had 
concurred to grant it.” 


Mr. Shah laid considerable emphasis on 
the two sentences occurring in this 
judgment. He said that the Supreme 
Court has mentioned that the relation- 
ship of the lessor and the lessee cannot 
subsist beyond mortgagee’s interest un- 
less the relationship is agreed to by the 
mortgagor. He also pointed out that 
even in respect of non-agricultural pro- 
perty or urban property the lease will 
continue to bind the mortgagor if the 
mortgagor had agreed to grant it. Ac- 
cording to Mr. Shah, the authority 
contained in the mortgage deed and 
the. sub-mortgage deed to appropriate 
the rent of the property implies an 
authority to let out the property and 
this authority to let out must be deem- 
ed to be an act of concurrence with 
lease that -was created by defendant 
No. 6 in his favour. According to Mr. 
Shah, in the All India Film Corpora- 
fion’s case also there was an. authority 
given to the mortgagee to lease the 
1980, Bom/é I G—i6 _. 
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property but the Supreme Court held 
on the facts of that case that the lease 
created by the mortgagee was not an 
act of prudent management as mention- 
ed in Section 76 (a) of the Transfer of 
Property Act. It must be understood 
says Mr. Shah, that the Supreme Court 
impliedly held that the lease could be 
upheld on the ground that there was 
concurrence to the lease by the mort- 
gagor, 


3. In my opinion a proper reading 
of the decisions of the Supreme Court 
as well as of this Court upto the time 
the Supreme Court gave the judgment 
in ‘the All India Film Corporation’s case 
will show that the basic rule laid down 
in the earliest of the decision that the 
lease created by the mortgagee in pos- 
session cannot last beyond the period of 
the mortgage has not been altered at 
all despite the observations contained 
in the judgment in the All India Film 
Corporation’s case which according to 
Mr. Shah lays down a new proposition 
of Jaw. According to Mr. Shah, this 
judgment says that in the case of urban 
property if the mortgagor concurred in 
granting a lease, that lease will be 
binding upon the mortgagor. In my 
opinion, this is not a correct reading of 
the series of the decisions ending with 
the one. in All India Film Corporation’s 
case, 


4. The earliest of the decisions is in 
Mahabir Gope v. Harbans Narain Singh 
(AIR 1952 SC 205) wherein it was 
pointed out that the general rule is 
that person cannot by transfer or 
otherwise confer a better title on an- 
other than he himself has. A mort- 
gagee cannot, therefore, create an in- 
terest in the mortgaged property which 
will endure beyond the termination of 
his interest as a mortgagee, If how- 
ever, a mortgagee creates a lease, act- 
ing as a person of ordinary prudence 
in managing the property mortgaged 
to him, that lease may be valid: but it 
cannot extend beyond the period of 
mortgage. Any lease granted by him 
must come to an end on redemption. It 
was however mentioned that a permis- 
sible settlement by a mortgagee in pos- 
session in the course of prudent 
management and the springing up of 
rights in the tenant conferred or creat- 
ed by statute based on the nature of 
the land and possession for the requi- 
site period is a different matter al- 
together. In other words, under the 
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Transfer of Property Act itself a 
mortgagee’s tenant cannot become the 
tenant of the mortgagor but another 
statute may confer upon such a tenant 
a special status as a result of which 
the lease in his favour may become 
binding upon the mortgagor. 

5. In Harihar Prasad Singh v. Deo~ 
narain Prasad, (AIR 1956 SC 305) this 
law was reiterated in the following 
words:— 


“The law is that a 
confer on another any 
than what he himself 


person cannot 
right higher 
possesses, and 


therefore, a lease created by a usu- 
fructuary mortgagee would normally 
terminate on the redemption of the 
mortgage. Section 76 (a) enacts an 


exception to this rule, If the lease is 
one which could have been made by 
the owner in the course of prudent 
management, it would be binding on 
the mortgagors, notwithstanding that 
the mortgage has been redeemed. Even 
in such a case, the operation of the 
lease cannot extend beyond the period 
for which it was granted.” 


From the paragraph extracted above it . 


is clear that even a lease which has 
been created by a mortgagee in exer- 
cise of the prudent powers of manage- 
ment cannot extend beyond the period 
for which it was granted. Such a lease 
therefore will not be binding for all 
time to come on the mortgagor. The 
next judgment in the series is Asaram 
v. Mst. Ram Kali, (AIR 1958 SC 183). 
What has been mentioned in Mahabir 
Gope’s case was reiterated and the 
validity of the lease was tested on the 
ground whether the lease involved in 


the Asaram’s case was’ one which a 
prudent owner would create in the 
management of his properties. The 


judgments in both Mahabir Gope’s case 
and Hari Prasad Singh’s case were ex- 
plained and commented upon by the 
Supreme Court itself in Prabhu v. 
Ramdeo, (AIR 1966 SC 1721). In this 
case it has been explained as to how a 
lease created by the mortgagee in pos- 
session in certain circumstances may 
be binding upon the mortgagor. That 
the rights of tenants inducted by mort- 
gagee in possession under the provi- 
sions of the Transfer of Property Act 
may conceivably be improved by sta- 
tutory provisions which may mean- 
while come into operation. In other 
words, a tenant inducted by a mort- 
gagee in possession may become 
protected not under the provisions of 
the Transfer of Property Act but by 
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the provisions of some other law which 
may step in and protect his possession, 
In Prabhu’s case Section 15 of the 
Rajasthan Tenancy Act provided that 
subject to the provisions of Section 16 
of the said Act every person who at 
the commencement of this Act was a 
tenant of the land shall, subject to the 
provisions of the Act, be entitled to all 
the rights conferred and be subjected 
to all the liabilities imposed on Khate- 
dar tenants under the Act. It was held 


that by virtue of the mortgage the 
persons who were inducted into the 
agricultural land as tenants by usu- 


fructuary mortgagee and who had be- 
come entitled to the rights of Khatedar 
tenants by virtue -of Section 15 could 
not be ejected by the mortgagor on 
the ground that mortgage of land had 
been redeemed. It may not be inappro- 
priate to refer to another judgment of 
the Supreme Court in Dahya Lala v. 
Rasul Mahomed Abdul Rahim, (AIR 
1964 SC 1320) where the question of 
the status of a tenant of the mortgagee 
in relation to the provisions contained 
in the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, was examined, 
The relevant provisions of the Bombay 
Tenancy Act provided that the person 
who was lawfully cultivating the land 
was a tenant of the suit land. A ten- 
ant inducted by a mortgagee in posses- 
sion was a person who was lawfully 
cultivating the land and therefore by 
virtue of the definition contained in 
the Bombay Tenancy Act he was deem~ 
ed to be a tenant and therefore he was 
entitled to the protection of the Ten- 
ancy Act. 


6. The principles reiterated by these 
six authorities which I have taken the 
opportunity of mentioning clearly show 
that a tenant inducted by a mortgagee 
in possession must cease to be a ten- 
ant on redemption irrespective of whe- 
ther the property is agricultural or 
urban. It is only when some law other 
than the Transfer of Property Act 
steps in and gives protection de hors 
the Transfer of Property Act that such 
a tenant cannot be evicted by the mort- 
gagor on the ground that the mortgage 
has been redeemed. Merely because a 
lease has been created by a mortgagee 
in possession in the exercise of the 
powers of a prudent manager under 
Section 76 (a) of the Transfer of Pro- 
perty Act it cannot endure beyond the 
period of mortgage. Section 111 (c) of 
the Transfer of Property Act provides 
that a lease of an immoveable property 
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determines, inter alia, when the inter- 
est, of the lessor terminates ón, or his 
power to dispose of the same extends 
only to, the happening of any event 
by the happening of such event, The 
mortgagee’s interest would necessarily 
terminate on the redemption of the 
mortgage and therefore the lease of 
an immoveable property created by 
such a mortgagee must come to an end 
with the redemption of the mortgage. 
In my opinion, the summary of the law 
made by the Supreme Court in para- 
graphs 7 and 8 of the judgment in All 
India Film Corporation’s case does not 
modify or run counter to the law that 
is laid down by the series of decisions 
which I have just now reviewed. This 
is so irrespective of the question whe- 
ther the property mortgaged is agri- 
cultural land or urban immoveable 
property. Even if Section 76 (a) of the 
Transfer of Property Act allows a 
mortgagee to lease the property, as any 
man of prudence would do in the 
course of such management, the lease 


must, as I have already mentioned 
above, come to an end with the mort: 
gage. If, however, the mortgagee 
gives a lease which may enable 


a tenant to acquire permanent or oc- 
cupancy rights in the land thereby de- 
feating the mortgagor's right to pos- 
session that act would be an act fall- 
ing within the mischief of Sec. 76 (e) 
(see paragraph 6 of the judgment in 
Mahabir Gope’s Case). A lease which 
is created beyond the period of mort- 
gage is not an act in exercise of’ the 
prudent powers of manager and there- 
fore the question of such a lease being 
binding upon the mortgagor cannot 
arise at all. It is only in the case of 
a lease which is bona fide created by 
the mortgagee in prudent exercise of 
the powers of management as mention- 
ed in clause (a) of Section 76 of the 
Transfer of Property Act that the ques- 
tion of the binding nature of the lease 
arises. That question has been answer- 
ed by the decisions to which I have 
already made reference above. Such 
a lease under the provisions of the 
Transfer of Property Act cannot be- 
come binding upon the mortgagor after 
redemption; the binding nature, if any, 
will have to be found in some other 
law which may have been enacted for 
the purpose of protecting such a ten~ 


ancy created by the mortgagee. In my 
opinion, therefore, the lease which has 
been created in favour of defendant 
No, 7 by defendant No, 6 who was 
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himself a sub-mortgagee is not binding 
upon the mortgagor or a person deriv- 
ing his title from the mortgagor who 
in the instant case is the plaintiff. 


7. I may also add that mere men- 
tion of the authority in the mortgage 
deed to lease immoveable property and 
to appropriate rent derived from such 
a lease towards the satisfaction of the 
interest due on the mortgage does not 
amount to concurrence in the execu- 
tion of the lease as mentioned in All 
India Film Corporation’s case. Section 
76 (a) itself gives power to the mort- 
gagee to execute a lease of the mort- 
gaged property; a mention of such an 
authority in the mortgage deed does 
not amount to a consent in advance to 
whatever the mortgagee may decide to 
do in exercise of that authority. The 
question of concurrence arises when 
the mortgagor is confronted with a 
particular lease in favour of a parti- 
cular person and for a particular 
period. If these facts are known to 
him and thereafter he concurs in the 
execution of the lease the possibility 
of such a lease being binding upon him 
may arise. Concur means “to act to= 
gether to a common end or to produce 
a single effect” (See Websters 3rd 
International Dictionary, 1971 Edition), 
It is only when the mortgagee exe- 
cutes a lease deed and the mortgagor 
joins him in the said execution that 
it can be said with some semblance of 
plausibility that the mortgagor has con~ 
curred in the lease executed by the 
mortgagee. Even on the test adopted 
by the Supreme Court therefore de- 
fendant No. 7 cannot be said to have 
been inducted as a lessee in the suit 
property with the concurrence of the 
mortgagor, Looked at from either way 
therefore the present appellant (de- 
fendant No. 7) has no right to remain 
in the suit property after the redemp- 
tion of the mortgage upon the decree 
passed in the suit. 


8. Before parting with this case 
however I may refer to Full Bench 
decision of Allahabad High Court 
in Tajammul Hussain v. Mir Khan, 
(AIR 1974 All 234) wherein it 
has been held that if during the sub- 
sistence of the mortgage a mortgagee 


like an ordinary prudent man lets out 
mortgaged premises and enters into 
bona fide transaction in connection 


therewith, a person so let in would be 
entitled to be in possession as a tenant 
of the mortgagor after redemption. 
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The Allahabad High Court has gone 
further in the said judgment by ob- 
serving that this would be so irrespec- 
tive of whether the property is agri- 
cultural land or urban immoveable pro- 
perty. In the light of the law laid 
down by the Supreme Court as under- 
stood by me above, I respectfully dis- 
agree with the Full Bench decision of 
the Allahabad High Court. On the 
other hand, I respectfully broadly 
agree with the law as explained by the 
Full Bench of the Gujarat High Court 
in Lalji Purshottam v. Thacker Ma- 
dhavji Meghji, (AIR 1976 Guj 161) 
In view ofthe fact that Ihave indepen- 
dently reviewed all the relevant deci- 
sions of the Supreme Court, I have not 
thought it necessary to refer in any 
detail to these two Full Bench deci- 
sions which themselves in turn have 
referred to the judgments of the Sup- 
reme Court, 


9. In the result, this appeal 
fail and is dismissed with costs. 
Appeal dismissed. 


must 
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Pandurang Narayan Nathe, Petitioner 
v. Ramchandra Maroti Jawarkar and 
another, Respondents. 


Special Civil Applns. Nos. 450, 1391 of 
1973, D/- 25-8-1978. 

(A) Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region) Act (99 
of 1958), S. 19 (1) (I) (d) — Interpre- 
tation. . 


The very use of the word “has” in 
Sec. 19 (1) (D (d) would clearly indi- 
cate that the effect of the act of sub- 
letting, assignment or failure to culti- 
vate the land personally has to be in 
existence or continuing at the time 
when the tenancy is terminated. The 
language of the sub-clause is patently 
clear to show that any act of sub- 
letting, assigment or failure to culti- 
vate the land personally in the past, 
which state of affairs does not continue 
up to the date of terminaton of the 
tenancy, would not be available to the 


landlord for termination of the ten- 
ancy. (Para 8) 
(B) Bombay Tenancy and Agricul- 


tural Lands (Vidarbha Region) Act (99 
of 1958), S. 61 — Scope — Proof of 
bona fide requirement. 
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Section 61 does not entitle a land- 
lord to terminate the tenancy in re- 
spect of the land merely because he 
wishes or desires to put the land to 
non-agricultural use. The section pro- 
vides that the landlord can do so if he 
bona fide requires the land for ‘such a 
purpose, Now not only that he has to 
establish to bring his case within the 
four corners of Section 61 that he re- 
quires the land but he must go further 
and establish that his requirement is 
bona fide. The authorities who have to 
scrutinise this aspect of the case of a 
landlord, have to be satisfied that the 
requirement of the landlord is bona fide 
and it would not be sufficient for the 
landlord only to make a bald state- 
ment in his evidence that he wants to 
put the land to non-agricultural] use 
but he must support his evidence by 
facts and circumstances to establish 
that his requirement is bona fide and 
this can be done by showing that he 
has got good reason for putting the 
land to such use or that he has taken 
sufficient steps in that directions. 1963 
Mah LJ 125, Rel. on. (Para 14) 


(C) Bombay Tenancy - and Agricul- 
tural Lands (Vidarbha Region) Act (99 
of 1958), S. 111 — Concurrent findings 
of fact — Scope for interference in 
revision. 

The question as regards bona fide 
requirement of the land for non-agri- 
cultural purpose is a question of fact 
and the finding thereon will be a find- 
ing of fact. If the two authorities had 
recorded a concurrent finding on this 
question of fact, it was not open to 
the Tribunal to interfere with this 
finding unless and until it was m a 
position to show that this finding was 
based on extraneous or irrelevant evi- 
dence or on no evidence. 1963 Mah LJ 


125, Rel. on (Para 14) 
Cases Referred: Chronological Paras 
1963 Mah LJ 125 13, 14 


A. M. Gordey, for Petitioner in both 
the Petns. S. N. Kherdekar, for Respon- 
dent No. 1 in both the Petitioners, 

ORDER :— These two writ petitions 
have been filed for quashing the order 
passed by the Maharashtra Revenue 
Tribunal, Nagpur (hereinafter referred 
to as ‘the Tribunal’) on 1st March 1973 
directing the petitioner to place re- 
spondent No. 1 in possession of the 
land in dispute. Both these petitions 


are, therefore, being disposed of by 
this common judgment, 

2. In order to appreciate the rival 
contentions of the parties to these 
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petitions it would be -convenient to 
state the facts leading to the present 
petitions, in brief. The land bearing 
S. No. 522/2 admeasuring 1 acre 12 
gunthas and situated within the muni- 
cipal limits of Akot belongs to respon- 
dent No. 1. He had leased it out to 
the petitioner on 9th February 1954 
under a Kabulayat for an annual ren- 
tal of Rs. 150/-, This lease was for a 
duration of one year. However, the 
petitioner continued on the land as 
tenant, On 8th February 1969 respon- 
dent No. 1 served a notice on the peti- 
tioner terminating his tenancy and 
calling upon him to hand over posses- 
sion of the land to him (respondent 
No. 1). The grounds on which the ten- 
ancy was sought to be terminated were 
that the petitioner had let out the land 
to his brother Baliram, that the period 
of lease had expired ana possession 
was illegal, that respondent No. 1 re- 
quired the land bona fide for his per- 
sonal cultivation and that he also re- 
quired the land for non-agricultural 
user. Since the petitioner did not com- 
ply with the notice, respondent No. 1 
moved the Tenancy Naib Tahsildar of 
Akot by filing an application purport- 
ing to be under Section 58 (3) (c) read 
with Section 36 of the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act, 1958 (hereinafter referred 
to as ‘the Act’). In this application also 
respondent No. 1 alleged that the 
period of lease had expired and pos- 
session of the petitioner thereafter was 
illegal, that the petitioner had sublet 
the land to Baliram and that the land 
was required for bona fide non-agri- 
cultural purpose as he wanted to start 
dairy business and construct his own 
residential house. With regard to the 
termination of tenancy on the ground 
of requirement of the land for bona 
fide personal cultivation respondent 
No. 1 stated in his application that the 
period of the notice had not yet ex- 
pired and, therefore, he would reserve 
his right for filing separate application. 
Baliram, to whom the land was alleg- 
ed to have been sublet by the peti- 
tioner, was impleaded in this applica- 
tion along with the petitioner. He ap~ 
peared in the proceeding and by his 
written statement filed on 2nd Dec. 1969 
he said that he was never in possession 
of the land and he had never cultivat- 
ed it either as a sub-lesseee or in any 
other capacity. According to him, the 
land was being cultivated by the peti- 
tioner alone from the commencement 


Pandurang Narayan v. Ramchandra Maroti 


Bom, 85 


of the tenancy. The petitioner also 
contested the claim of respondent No. 1 
for possession of the land on the 
various grounds stated above, He de- 
nied all the allegations made against 
him in the application and submitted 
that respondent No, 1 did not need the 
land either for personal cultivation or 
for non-agricultural use as alleged by 
him. On these pleadings the Tenancy 
Naib-Tahsildar framed various issues 
and the parties went to trial. Oral and 
documentary evidence was adduced by 
respondent No. 1 and the petitioner in 
support of their respective contentions. 
By his order dated 19th Jan. 1971 the 
Tenancy Naib-Tahsildar rejected the 
application of respondent No. 1 for 
possession of the land, holding that the 
latter had failed to establish the 
grounds on which he sought possession. 
Being aggrieved by this order, respon- 
dent No. 1 preferred appeal before the 
Special Deputy Collector, Land Re- 
forms, at Akola (hereinafter referred 
to as ‘the Deputy Collector’). The De- 
puty Collector concurred with the find- 
ings of the Naib-Tahsildar with regard 
to all the points except on the point of 
sub-letting. The Deputy Collector held 
that the Naib-Tahsildar had not pro- 
perly appreciated the evidence on re- 
cord in this respect and had failed to 
examine the Patwari who had recorded 
the name of Baliram in crop statements 
for the years 1958-59 to 1960-61. The 
Deputy Collector, therefore, remanded 
the matter to the Naib-Tahsildar with 
a direction that the Patwari concerned 
should be examined on the relevant 
points and fresh finding should be re- 
corded on the point of sub-letting. 
Thus the Deputy Collector partly 
allowed the appeal of respondent No. 1. 
Being aggrieved by the order passed 
by the Deputy Collector, the petitioner 
and respondent No. 1 both preferred 
revision application to the Tribunal. 
Both these revision applications were 
heard together and by a common order 


passed by the Tribunal on ist March 
1973 it allowed the revision appli- 
cation filed by respondent No. 1 


and directed the petitioner to put him 
in possession of the land leased. In the 
view which it took, the Tribunal reject- 
ed the revision application filed by the, 
petitioners. It is against this order that 
i= two writ petitions have ‘been’ 
led. 


3. To recapitulate again it may be 
stated here that respondent No. 1 
sought possession of the land from the 
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petitioner on four grounds, namely, 
(1) that the petitioner had sub-let the 


land to Baliram, (2) that he had com-, 


mitted default in payment of rent, (3) 
that he required the land for bona 
fide personal cultivation and (4) that 
he required the land for non-agricul- 
tural user, It would be convenient to 
take these grounds one by one and see 
if the finding of the Tribunal on them 
can be sustained, 


4. In so far as the sub-letting is 
concerned, respondent No. 1 in his 
application , to the Naib-Tahsildar had 
averred that the petitioner, after three 
years of the lease, had handed over 
possession of the land to Baliram and 
had thus sublet the land to him and 
this was one of the grounds on which 
the tenancy of the petitioner had been 
terminated. As already seen above, 
Baliram denied this allegation in the 
written statement which he filed be- 
fore the Naib-Tahsildar. The petitioner 
had also denied the allegation of res- 
pondent No. 1 that he had sublet the 
land to Baliram. In support of his con- 
tention that the land was sublet to 
Baliram, respondent No. 1 examined 
himself. In his evidence respondent 
No. 1 stated that for the first three 
years the petitioner cultivated the land 
for horticulture and thereafter he in- 
ducted Baliram on the land without his 
consent. In support of his contention 
respondent No. 1 filed extract from the 
crop statement for the years 1958-59 to 
1960-61 in which the name of Baliram 
has been mentioned as the person who 
cultivated the land during these years. 
He also produced certified copy of the 
record of rights in respect of the land 
in which it has been stated in column 
No. 11 that Baliram had taken the land 
on lease at a rental of Rs. 125/- a year 
from respondent No. 1 for the years 
1954-55 to 1956-57. Naturally in his 
evidence the petitioner maintained that 
Baliram alone had never cultivated the 
land. He said that Baliram was his 
brother and both of them resided joint- 


ly. The Naib-Tahsildar held that the 
entry in the record of rights in the 
name of Baliram as tenant had been 


wrongly made as, according to the 
respondent No. 1, the petitioner was in 


possession of the land as lessee from 
1954-55 to 1958-59 i.e. for the very 
years for which this entry has been 


made in the record of rights. With re- 
gard to the name of Baliram in the 
crop statements for the years 1958-59 
fo 1960-61, the Naib-Tahsildar was of 
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the view that this was also as a result 
of mistake because of the alleged 
wrong eniry in the record of rights in 
the name of Baliram and since Baliram 
was the elder brother of the petitioner. 
The Naib-Tahsildar further observed 
that though respondent No. 1 had been 
maintaining in his evidence that Bali- 
ram had been cultivating the land, but 
he admitted that when he (respondent 
No. 1) tried to take possession of the 
land about three years before he de- 
posed, the petitioner obstructed him 
and cultivated it. The Naib~Tahsildar, 
therefore, was of the view that respon- 
dent No. 1 had failed to establish his 
allegation that the petitioner had sub- 
let the land to Baliram. 


5. The Deputy Collector in appeal 
did not agree with the finding of the 
Naib-Tahsildar. He was of the view 
that the Naib-Tahsildar was not right 
that the entries in the name of Bali- 
Tam in the record of rights and the 
crop statements were due to mistake 
on the part of the Patwari He held 
that if there was any doubt in the mind 
of the Naib-Tahsildar in this connection, 


‘he ought to have examined the Patwari 


before drawing his inference regarding 
the correctness of these entries, He said 
that even though Baliram had denied 
to have cultivated the land, the entries 
in the crop statements should not have 
been lightly brushed aside simply be- 
cause Baliram has stated so. The De- 
puty Collector, therefore, held that in 
these circumstances it was necessary 
to examine the Patwari who had made 
the entries and directed the Naib 
Tahsildar to do so. In this view of the 
matter he ordered remand of the case 
to the Naib Tahsildar. ` 


6. As already stated above, the peti- 
tioner preferred a revision application 
before the Tribunal being Revision 
Application No. Ten-A/458/1972. The 
Tribunal took into consideration the 
entry in the record of rights in the 
name of Baliram as tenant for the years 
1954-55 to 1956-57 us also the mention 
of Baliram as the person cultivating 
the land during the years 1959-60 to 
1960-61 in the crop statements. On the 
basis of these entries the Tribunal was 
of the view that they proved that the 
petitioner had sublet the land to Bali- 
ram and there was ‘no propriety in 
sending the case back to the Naib- 
Tahsildar as ordered by the Deputy 
Collector for testing the veracity of 
the evidence of Baliram and the peti- 
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tioner to the effect that the land had 
not been sublet to the former, The 
Tribunal was of the view that the par- 
ties were at liberty to call the Patwari 
for clarification and if they had failed 
to do so, it was not for the Court to 
fill in the lacuna left by the parties. 
Thus placing explicit reliance on the 
entries in the record of rights and the 
crop statements the Tribunal held that 
the petitioner had sublet the land to 
Baliram. This was one of the grounds 


on which ultimately the Tribunal 
ordered possession of the land to be 
delivered to respondent No. 1. In the 


view which it took, the Tribunal dis- 
missed the revision application which 
had been filed by the petitioner against 
the order of remand passed by the De- 
puty Collector. It’ is against this order 
of the Tribunal that the petitioner has 
filed Special Civil Application No, 1391 
of 1973. 


7. Mr. Gordey; the learned counsel 
for the petitioner, submitted that the 
finding of the Tribunal in this respect 
cannot at all be supported either on 
facts or on law. He submitted that 
even if it is held on the basis of the 
entries in the record of rights and the 
crop statements that Baliram was cul- 
tivating the land, this would be so only 
up to the year 1960-61, as his name 
does not appear in any of the crop 
statements subsequent to 1960-61. He 
pointed out that the crop statements 
for the years 1961-62 to 1968-69 had 
been put on record and in none of 
them the name of Baliram appears as 
the person cultivating the land, but on 
the contrary, the name of the peti- 
tioner is mentioned in that connection. 
Mr. Gordey, therefore, submitted that 
assuming, without admitting, that the 
petitioner had sublet the land to Bali- 
ram, this subletting had come to an 
end in the year 1961-62 since up to the 
commencement of the proceedings be- 
fore the Naib-Tahsildar the land was 
in the cultivating possession of the 
petitioner, Mr. Gordey submitted that 
even though it was contended by res- 
pondent No. 1 that Baliram was in the 
cultivating possession of the land, this 
allegation on his part does not find 
support from the crop statements 
referred to above. In other words, 
Mr. .Gordey submitted that the fact 
remains that on the date when respon- 
dent No, 1 served notice on the peti- 
tioner terminating his tenancy, the 
land was not in possession of Baliram, 
as a sub-tenant and was in possession 
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of the petitioner as a tenant and if 
that was so, this could not have been 
a valid ground for respondent No. 1 to 
terminate his tenancy. For this purpose 
he relies on the provisions of Ss, 19 (1) 
(1) (d) and 19 (1) (I) of the Act. He 
submitted that for terminating tenancy 
on the ground of sub-lease it is neces- 
sary that the sub-lease is in existence 
on the date when the tenancy is ter- 
minated and for this interpretation 
Mr. Gordey strongly places reliance 
on cl, (II) of sub-s. (1) of S. 19 of the 
Act. Hence, according Mr. Gordey, 
even if it is held, as has been done by 
the Tribunal, that the land ‘had been 
sublet by the petitioner to Baliram 
up to 1960-61, merely on this account 
the tenancy of the petitioner could not 
be validly terminated. Mr. Kherdekar, 
the learned counsel for respondent 
No. 1, submitted that even if the 
tenant has sublet his land sometime 
in the past and though the  sub-lease 
does not continue on the date when 
the tenancy is terminated under the 
provisions of S. 19 of the Act, the land- 
lord can very well base the termina- 
tion of the tenancy on the past act of 
the tenant of sub-leasing the land, 


8. In my view, the contention urged 
by Mr. Gordey in this connection ap- 
pears to be well founded. Sub-cl. (d) 
of cl, (I) of sub-s. (1) of S. 19 of the 
Act provides that notwithstanding any 
agreement, usage, decree or order of a 
Court of law, the tenancy of any land 
held by a tenant shall not be terminat- 
ed, unless such tenant has sublet or 
assigned the land or failed to cultivate 


it personally. It is pertinent to note 
that the sub-clause is in the present 
perfect tense and does. not indicate 


that a landlord would be entitled to 
terminate the tenancy of his tenant on 
the ground that sometime in the past 
the tenant had sublet the land or had 
assigned or failed to cultivate it per- 
sonally. The very use of the word “has” 
would clearly indicate that the effect 
of the Act of subletting, assignment 
or failure to cultivate the land per- 
sonally has to be in existence or conti- 
nuing at the time when the tenancy is 
terminated. The language of the sub- 
clause is patently clear to show that 
any act of subletting, assignment or 
failure to cultivate the land personally 
in the past, which state of affairs does 
not continue up to the date of termina- 
tion of the tenancy, would not be 
available to the landlord for termina- 
tion of the tenancy. This position be- 
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comes abundantly clear if reference is 
had to cl. (II) of sub-s. (1) of S. 19 
which provides that tenancy cannot be 
terminated on any of the grounds men-~ 
tioned in cl. (y unless the landlord 
has given three months’ notice in writ- 
ing informing the tenant of his decision 
to terminate the tenancy and the par- 
ticulars of the ground for such termi- 
nation and within that period the 
tenant has failed to remedy the breach 
for which the tenancy is liable to be 
terminated. In other words, if a tenant 
has sublet the land and this sub-lease 
continues even on the date of the 
notice of termination, the landlord 
would not be entitled to obtain posses- 
sion of the land on the ground that the 
tenant has sublet the land, -if within 
the period of notice the tenant reme- 
dies the breach, viz., the act of sub- 
letting. Thus if in the situation stated 
above, after receiving the notice from 
the landlord the tenant puts an end to 
the sub-lease, within the ‘period of 
notice, namely, three months, the lease 
of the tenant will be taken not to have 
been terminated. Now if this is so, 
cl. (11) would be nugatory if sub-cl. (d) 
of cl. (I) of sub-s. (1) of S. 19 is con- 
strued to mean that the landlord would 
be entitled to terminate the tenancy of 
the tenant even if the sub-lease, assign- 
ment or failure to cultivate the land 
personally does not continue up to the 


date when the tenancy is terminated. 
Obviously in that case the tenant 
‘would have already remedied the 


breach even before the notice had been 
given by the landlord and under cl. (II) 
it would not be possible for the land- 
lord to terminate the tenancy. 


9. The evidence on record, as has 
been discussed above, taking it at its 
best would show at the most that Bali- 
ram had been in cultivating possession 
of the land sometime between 1954-55: 
to 1960-61. If that was so, obviously 
the tenancy of the petitioner could not 
have been terminated on the ground 
that the petitioner had sublet the land 
to Baliram during that period, for the 
simple reason that the alleged sub-lease 
did not continue up to the date when 
the notice of termination was given by 
respondent No. 1 to the petitioner. 
Hence even if it is held that 
the petitioner had sublet the land 
to Baliram in the past, ie, prior to 
the notice of termination was given, 
the tenancy of the petitioner could not 
be terminated on that ground since on 
the date when the notice was given the 
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land was not in possession of Baliram 
as a sub-lessee and the breach, if any, 
had already been remedied by the peti- 
tioner. In my view, therefore, the Tri- 
bunal was not right in holding that 
the sub-lease would result in the ter- 
mination of the tenancy of the peti- 
tioner, 


10. The question still remains whe- 
ther the order of remand passed by 
the Deputy Collector could be sustain- 
ed if the order passed by the Tribunal 
in dismissing the revision applica- 
tion filed by the petitioner is set aside, 
Now the purpose of the remand under 
the order of the Deputy Collector was 
to test the veracity of the entries made 
in the record of rights and the crop 
statements mentioned above. It was 
only for this purpose that the Deputy 
Collector thought it fit to remand the 
matter to the Naib-Tahsildar. Now 
even if the matter is remanded to the 
Naib-Tahsildar for this purpose as 
directed by the Deputy Collector, the 
only result in favour of respondent 
No. 1 would be that these entries had 
been correctly made and there was no 
error on the part of the Patwari con- 
cerned in making them. In other words, 
taking the best, in favour of respon- 
dent No. 1 the result of the remand 
would be that the authenticity of the 
entries in the name of Baliram in re- 
cord of rights and the crop statements 
for the years stated above would be 
established. But for the reasons which 
I have discussed above, this would not 
be of any use to the respondent No. 1 
because even if it is assumed that these 
documents represent the true state of 
affairs. they would only establish that 
Baliram was in cultivating possession 
of the land at least up to 1960-61. As 
seen above, this position would be of 
little avail to respondent No. 1 on the 
construction of the relevant provisions 
of S. 19 as discussed above. In my 
opinion, therefore, “no useful purpose 
would be served in the circumstances 
of the case even by remanding the 
matter to the Naib-Tahsildar as direct- 
ed by the Deputy Collector. 


11. Another ground which was urged 
by respondent No. 1 for terminating 
the tenancy of the petitioner was that 
the petitioner had not paid rent of the 
land from 1958-59 to 1968-69 amount- 
ing to Rs. 1,500/-. The Naib-Tahsildar 
held that there was no default on the 
part of the petitioner in paying the 
rent. This finding of- the Naib-Tahsitdar 
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had been confirmed by the Deputy 
Collector in appeal and by the Tribu- 
nal in revision, Since this finding of 
the Tribunal is not under challenge in 
this petition, it is not necessary to 
observe anything in this connection, 


12. The next ground on which the 
tenancy was sought to be terminated 
was that respondent No. 1 required the 
land for non-agricultural purposes. In 
this connection respondent No. 1 in his 
notice stated that he was terminating 
the tenancy of the petitioner under the 
provisions of S. 60 of the Act on the 
ground that he required the land for 
bona fide non-agricultural purpose. 
Respondent No. 1 stated that he want- 
ed- to start dairy business and construct 
his own residential premises on the 
land. He reiterated the same thing in 
his application before the Naib~-Tahsil- 
dar. The petitioner refuted this aver- 
ment of respondent No. 1. He contend- 
ed that respondent No. 1 was not in a 


position to construct house or start 
business of dairy as averred by him. 
According to the petitioner, respon- 


dent No. 1 had urged this ground any- 
how to obtain possession of the land 
from him. In his evidence respondent 
No. 1 said. that he required the land 
for personal cultivation and if it was 
not possible to give him possession of 
the land for that purpose, then he 
would require the land for starting his 
business of dairy or for constructing a 
house. He said that he has no other 
source of income except agriculture, In 
his cross-examination he said that he 
had not decided as to what would be 
the dimension of the house he would 
construct and that he wanted to erect 
a shed for his cattle and also to cons- 
truct a hut for his residence. He admif- 
ted that he had not obtained permis- 


sion from the Municipal Council for. 


these constructions and that he had not 
also applied for permission to convert 
the land to non-agricultural use. He 
also admitted that he had not purchas- 
ed any buffaloes for his intended 
business of dairy. The Naib-Tahsildar 
held that respondent No. 1 could termi- 
nate the tenancy on the ground of non- 
agricultural user only under the pro- 
visions of S. 61 of the Act which re- 
quires notice of three months to be 
given to _ the tenant terminating his 
tenancy with effect from 31st day of 
May of the year in which the notice is 
given. The Naib-Tahsildar observed that 
the notice which had been given by 
respondent No. 1 in this connection was 
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vague and it did not mention that the 
lease was terminated with effect from 
alst day of May of that year. The 
Naib-Tahsildar further observed that 
the notice did not make any mention 
of the fact that he (respondent No, 1) 
was prepared to pay solatium to the 
petitioner. The Naib-Tahsildar further 
observed that respondent No. 1 was not 
in a position to give any “systematic 
plans” for the non-agricultural use of 
the land. On these grounds, therefore, 
the Naib-Tahsildar held that respon- 
dent No. 1 had failed to prove his 
requirement for non-agricultural pur- 
pose. In. this view of the matter, 
therefore, the Naib-Tahsildar did not 
uphold this ground of respondent No. 1 
for terminating the tenancy. The De- 
puty Collector in appeal upheld the 
reasoning advanced by the Naib-Tahsil- 
dar in this connection and confirmed his 
finding that respondent No. 1 had fail- 
ed to establish this ground. The Tri- 
bunal, however, differed from the con- 
current findings of the Naib-Tahsildar 
and the Deputy Collector in this res- 
pect and held that respondent No, 1 
needed the land bona fide for non- 
agricultural purposes, In this connec- 
tion the Tribunal observed that respon~ 
dent No. 1 had complied with the pro- 
visions of S. 61 of the Act by giving 
notice dated 8th Feb. 1969. According 
to the Tribunal, this notice was per- 
fectly legal and valid and the Tribunal 
thus differed from the finding of the 
Naib-Tahsildar and the Deputy Collec- 
tor to the effect that the notice was 
not in compliance with the provisions 
of S. 61 inasmuch as it did not termin- 
ate the tenancy of the petitioner | with 
effect from 31st May of that year. Ac- 
cording to the Tribunal, the Naib-Tah-~- 


sildar and the Deputy Collector had 
erred in not properly interpreting the 
provisions of S. 61 of the Act. It ap- 
pears that the Tribunal was of the 


view that the requirement of sub-s. (1) 
of S. 61 was only that a notice ‘should 
be of three months and since the notice 
had been served on or about 8th Feb. 
1969, it fulfilled the condition with re- 
gard to its period. On merits the Tri- 
bunal observed that respondent No. 1 
had stated in his notice that he wanted 
the land for non-agricultural purpose 
and had also given the details thereof. 
Observing thus the Tribunal held that 
respondent No. 1 needed the land bona 
fide for non-agricultural purpose. 


13. Mr. Gordey, the learned counsel 
for the petitioner, submitted that the 
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Naib-Tahsildar and the Deputy Collector 
had arrived at a concurrent finding on 
the question of need of respondent 
No. 1 of the land for the alleged non- 
agricultural use, Mr. Gordey submitted 
that this was purely a question of fact 
and if the two authorities had come to 
the same conclusion on the basis of the 
evidence before them, it was none of 
the function of the Tribunal to inter- 
fere with this finding of fact. Mr. 
Gordey submitted that under S. 111 of 
the Act, the power of the Tribunal was 
restricted to the three grounds men- 
tioned in sub-s. (1) of that section. Ac- 
cording to Mr. Gordey, interference by 
the Tribunal in so far as this finding 
of the authorities below was concerned, 
did not fall in any of the three grounds 
mentioned in this sub-section. Mr, Gor- 
dey further submitted that even while 
reversing the concurrent findings of the 
two authorities below the Tribunal had 
not given any sufficient or cogent rea- 
sons for differing from them and had 
merely stated that it held that respon- 
dent No. 1 needed the land for non- 
agricultural purposes simply because 
he had given details thereof in the 
notice which he had served on the 
petitioner. Mr. Gordey submitted that 
perusal of the notice would disclose 
that no details had been given by res- 
pondent No. 1 with regard to the non- 
agricultural user of the land except 
saying that he wanted to construct a 
residential house and start his business 
of dairy there. According to Mr. Gor- 
dey, respondent No. 1 has not furnish- 
ed adequate details to show that he is 
in need of the land for non-agricultu- 
ral purpose. In this connection he re- 
lied on a decision of this Court in 
Nimbibai v. Ragho (1963 Mah LJ 125), 
where, while construing the provisions 
of S. 43-D of the Bombay Tenancy and 
Agricultural Lands Act, 1948, which 
corresponds to S. 61 of the Act it has 
been observed that a mere desire or 
wish of the landlord to put the land 
to non-agricultural use is not sufficient 
and it is necessary for him to prove 
some need or necessity. Mr. Gordey 
submitted that the evidence adduced 
by respondent No. 1 falls short of this 
requirement of S. 61 of the Act. As 
against this, Mr. Kherdekar for respon- 
dent No. 1 submitted that respondent 
No. 1 had not only stated the purpose 
for which he needed the land in the 
notice as well as in his application be- 
fore the- Naib-Tahsildar but he had also 


supported it by his evidence in the pro- 
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ceedings. According to Mr. Kherdekar, 
the word of respondent No. 1 on oath 
should not have been disbelieved by 
the Naib-Tahsildar or the Deputy Col- 
lector. According to Mr. Kherdekar, 
these two authorities had taken some 
irrelevant circumstances into considera- 
tion and that is why they came to the 
conclusion that respondent No. 1 did 
not need the land for non-agricultural 
user. Mr. Kherdekar submitted that 
even though these two authorities had 
recorded a concurrent finding with re- 
gard to the non-agricultural user by 
respondent No. 1, the Tribunal was en- 
titled to go into this finding since it 
was not based on the material on re- 
cord and relevant circumstances had 
not been considered by these two du- 
thorities, Mr. Kherdekar further point- 
ed out that the Naib-Tahsildar and the 
Deputy Collector had not properly 
construed the provisions of S. 61 of the 
Act with regard to the termination of 
Tenancy and the validity of the notice 
and the Tribunal was required to go 
into it and correct the view taken by 
these two authorities. In short, there- 
fore, Mr. Kherdekar supported the find- 
ing of the Tribunal in this respect 
bi was in favour of respondent 
o. 1. 


14. As already seen above, in his 
notice dated 8th February 1969 respon- 
dent No. 1 had merely stated that he 
wanted to start the business of dairy 
and construct his own residential house 
on the land and for this reason also 
the tenancy was terminated. He has re- 
peated the same thing in his applica- 
tion before the Naib Tahsildar with- 
out adding anything to it. The only 
evidence which he adduced in support 
of this contention was his own oral 
testimony and that too he stated in one 
sentence that he wanted the land for 
personal cultivation and if it was not 
possible to give him possession on that 
account then he needs it for the busi- 
ness of the dairy or constructing resi- 
dential house, Beyond this he has not 
stated anything in his examination~in- 
chief. However, as pointed out, in his 
cross-examination he admitted that he 
had not taken any steps for converting 
the land for non-agricultural use of 
had not even applied for permission to 
construct a house on the land. So much 
so that he had not also decided as to 
what would be the dimensions of the 
house he wanted to construct. It will, 
therefore, appear that respondent No, I 
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has contended only by making a bald 
assertion in his evidence that he want- 
ed the land for the business of dairy 
or for constructing his own house in 
case it was not possible to deliver pos- 
session of the land to him for personal 
cultivation. The Naib Tahsildar was 
not satisfied with this evidence and 
held that respondent No. 1 had failed 
to establish his requirement. The De- 
puty Collector went a step further 
and observing the manner in which re- 
spondent No. 1 had deposed about this 
aspect of his case he held that he was 
not in real need of the land for non- 
agricultural user as alleged by him. As 
has been held in Nimbibai’s case, it is 
not sufficient on the part of the land- 
lord merely to state that he desires or 
wishes to put the land to non-agricul- 
tural use. It is further necessary for 
him to show that he is in need of the 
land. Section 61 of the Act does not 
entitle a landlord to terminate the 
tenancy in respect of the land merely 
because he wishes or desires to put 
the land to non-agricultural use. The 
section provides that the landlord can 
do so if he bona fide requires the land 
for such a purpose. Now not only that 
he has to establish to bring his case 
within the four corners of Section 61 
of the Act that he requires the land 
but he must go further and establish 
that his requirement is bona fide. In 
other words, the authorities who have 
to scrutinise this aspect of the case of 
a landlord, have to be satisfied that 
the requirement of the landlord is 
bona fide and if that is so, it would 
not be sufficient for the landlord only 
to make a bald statement in his evi- 
dence that he wants to put the land to 
non-agricultural use but he must sup- 
port his evidence by facts and circum- 
stances to establish that his require- 
ment is bona fide and this can be done 
by showing that he has got good rea- 
son for putting the land to such use or 
that hehas taken sufficient steps in that 
direction. Looking at this case from 
that point of view it would appear that 
respondent No. 1 not only did not 
establish that he required the land for 
non-agricultural purpose but he did not 
also establish his bona fides about it. 
All this has been taken into considera- 
tion by the Naib Tahsildar and the 
Deputy Collector. The Deputy Collec- 
tor had rightly observed that the al- 
ternate plea taken by respondent No. 1 
itself shows that he is not in real need 
of the land for non-agricultural pur- 
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pose, Now the Tribunal after discus- 
sing the provisions of Section 61 of the 
Act, disposed of the question of the 
need or necessity on the part of re- 
spondent No. 1 to put the land to non- 
agricultural use by merely observing 
that ,respondent No. 1 had already 
stated in the notice that he wanted the 
land for non-agricultural purpose and 
that he had given the details of the 
purpose for which he wanted the land 
to be used. Merely observing so the Tri- 
bunal held that respodnent No. 1 need- 
ed the land bona fide for non-agricul- 
tural purpose also. Now it would ap- 
pear that while differing with the find- 
ings of the Naib Tahsildar and the 
Deputy Collector the Tribunal did not 
at all discuss as to how they had gone 
wrong in recording these findings. The 
Tribunal did not even make an attempt 
to demonstrate that the reasons adopt- 
ed by these two authorities in support 
of their findings were not cogent and 
convincing, If the Tribunal was revers- 
ing a concurrent finding by the two 
authorities below, it was incumbent on 
it as a revisional authority to have 
shown that the said finding arrived at 
by the two authorities was not based 
on the evidence on record or was based 
on extraneous and irrelevant evidence. 
From what I have stated above it would 
be clear that no effort has been made 
by the Tribunal in this direction. In 
Nimbibai’s case this Court has held 
that the question whether the landlord 
requires the land bona fide is a ques- 
tion of fact which must be decided in 
each case on the facts and circumstanes 
ofthat case. The fact, therefore, remains 
that the question as regards bona fide re- 
quirement of the land for non-agricul- 
tural purpose is a question of fact and 
the finding thereon will be a finding 
of fact. If the two authorities had 
recorded a concurrent finding on this 
question of fact, it was not open to 
the Tribunal to interfere with this find- 
ing unless and until it was in a posi- 
tion to show that this finding was 
based on extraneous or irrelevant evi- 
dence or. on no evidence. I must say 
that this is not so, so far as the pre- 
sent case is concerned. In my view, 
therefore, the Tribunal ought not to 
have set aside the finding of the Naib 
Tahsildar and the Deputy Collector to 
the effect that respondent No. 1 had. 
failed to establish his case that he 
required the land for non-agricultural 
purpose. If this is so, the question 


whether the notice served by respon- 
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dent No. 1 on the petitioner for termi- 
nation of his tenancy on this ground is 
in conformity with Section 61 of the 
Act or not is irrelevant and need 
not be considered, If it is held that 
respondent No. 1 had failed to esta- 
blish his case that he required the 
land for non-agricultural purposes, the 
question whether the notice served by 
him on the petitioner in this respect 
is valid or not pales into insignificance. 


15. The last ground on which re- 
spondent No. 1 sought possession of the 
land from the petitioner was that he 
needed it for personal cultivation. Now 
in this connection the case of respon- 
dent No, 1, even at the stage of notice 
was that the land was leased out to 
the petitioner for horticulture purposes 
and that being so he was entitled to 
terminate the tenancy and recover pos- 
session of the land under Section 58 of 
the Act. In fact, in para 3 of the 
notice respondent No. 1 made it very 
clear that he was serving the notice 
under that section and was terminat- 
ing the tenancy for bona fide personal 
cultivation under the notification issu- 
ed by the Government under Section 
58 (3) (c) of the Act. In short, there- 
fore, the case of respondent No. 1 was 
that he had leased out the land to the 
petitioner for the purposes mentioned 
in clause (c) of sub-section (1) of Sec- 
tion 58 of the Act and hence he was 
entitled to terminate the tenancy by 
virtue of the notification issued by the 
State Government in exercise of its 
power under sub-section (3) of Section 
58. In other words it was not the case 
of respondent No. 1 that he was termi- 
nating the tenancy for personal culti- 
vation under the provisions of Section 
38 of the Act. Now as seen above, in 
the petition respondent No. 1 had stat- 
ed that he required the land for 
bona fide personal cultivation and want- 
ed to make a claim on this ground. 
However, he said further that the 
period of one year from the date of 
notice had yet to expire and, therefore, 
he reserved the right for filing a sepa- 
rate application. It would, therefore, 
appear that he did not wish to pro- 
ceed on trial in so far as this ground 
for possession was concerned. However, 
while framing issues the Naib Tahsil- 
dar put the allegation whether the 
lease was for horticulture and whether 
respondent No. 1 required the land 
for personal cultivation in issue. 
It further appears that in spite of what 
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had been stated by the respondent No. 1 
in his application before the Naib 
Tahsildar for reserving his right, the 
parties went to trial on this issue also. 
In his evidence respondent No, 1 did 
depose that he wanted the land for 
personal cultivation. The Naib Tahsil- 
dar recorded his finding with regard to 
the issue whether the lease was for 
horticulture purpose. He recorded a 
finding in the negative in this respect. 
Obviously because he held that the 
lease was not for horticulture purposes, 
he further held that the land being 
situated in a municipal area, respondent 
No. 1 was not entitled to possession 
thereof under Sections 38, 39 and 39-A 
of the Act. In short, therefore, the 
Naib Tahsildar rejected the contention 
of respondent No. 1 that he bona fide 
required the land for personal cultiva- 
tion, Now, as already seén above, if 
was respondent No. 1 who preferred an 
appeal before the Deputy Collector 
against the order passed by the Naib 
Tahsildar. In this appeal he does not 
appear to have contended that he had 
reserved his claim in this connection 
for a separate application and that the 
Naib Tahsildar should not have pro- 
ceeded to decide it. On the contrary it 
seems that efforts were made to dis- 
lodge the finding of the Naib Tahsildar 
on the point whether the lease was for 
horticulture purpose. The Deputy Col 
lector confirmed the finding of the Naib 
Tahsildar in this connection and re~ 
spondent No. 1 preferred a revision ap- 
plication against the order of the De~ 
puty Collector, to the Tribunal. Here 
again we find that respondent No. 1 did 
not contend before the Tribunal that 
the finding by the Naib Tahsildar and 
the Deputy Collector on the question 
whether the lease was for agricultural 
purpose and whether respondent No, I 
needed it for personal cultivation was 
not called for inasmuch as the latter 
had reserved his claim for a separate 
application. On the other hand we find 
that what was alleged before the Trix 
bunal was that the finding of the two 
authorities below with regard to the 
purpose of the lease was challenged on 
the ground that it was not based on 
the evidence on record. As already seen 
above, the ‘Tribunal differed from the 
finding of the Naib Tahsildar and the 


Deputy Collector in this connection and 
held that the land had been leased out 
for horticulture purpose. Now in this 
Court Mr. Kherdekar, the learned coun- 
sel for respondent No. 1, submitted that 
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in view of what had been submitted by 
respondent No. 1 in his application be- 
fore the Naib Tahsildar the issue whe- 
ther the lease was for horticulture pur- 
pose and whether respondent No. 1 
bona fide required the land for per- 
sonal cultivation under the provisions 
of Section 58 of the Act did not arise 
in the proceedings before the Naib 
Tahsildar and he ought not to have 
recorded any finding on this issue. He 
submitted that the Deputy Collector 
and the Tribunal also ought not to 
have gone into this question because 
of the reasons stated above. According 
to Mr. Kherdekar, this is an error ap- 
parent on the face of record and this 
Court should correct the error by set- 
ting aside the finding of all the autho- 
rities below and leaving the question 
open to respondent No. 1 for whatever 
remedy may be available to him in this 
respect. In my opinion, Mr, Kherdekar 
is right in making this submission. It 
appears that in spite of respondent 
No. 1 having reserved his claim in this 
respect for the reason that the period 
of notice required under the notifica- 
tion issued by the Government under 
Section 58 (3) of the Act had not ex- 
pired, the parties appear to have pro- 
ceeded on trial on this issue on account 
of misrepresentation of facts. Obvious- 
ly if respondent No. 1 had made it 
very clear in his application that he 
reserved his right to claim possession 
ef the land on this ground because the 
period of notice had not expired, it 
would be premature for the authori- 
ties concerned to go into this question 
and give their findings on this issue 
though it did not arise at that stage, 
In my view, therefore, the finding of 
the Naib Tahsildar, the Deputy Collec- 
tor and the Tribunal on the question 
whether the land was leased for horti- 
culture purposes. and whether respon- 
dent No, 1 was entitled to terminate 
the tenancy of the petitioner for bona 
fide personal cultivation of the land, 
under the provisions of Section 58 of 
the Act, will have to be set aside for 
the above said reasons. 


16. In the result, therefore, the 
petitions are allowed and the orders 
passed by the Tribunal in revision ap- 
plications Nos. Ten-A-271/72 and Ten-A- 
458/72, on Ist March 1973, are quash- 
ed. So also the order passed by the 
Deputy Collector in Appeal Number 
3/59(19)/70-71 on 30th December 1971 
in so far as it relates to the remand 
of the case to the Naib Tahsildar is 
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quashed and the order passed by the 
Naib Tahsildar in Revenue Case No, — 
3/59(19)/68-69 on 19th January 1971 is 
restored. However, the finding of the 
Naib Tahsildar, the Deputy Collector 
and the Tribunal with regard to the 
question whether the land in question 
was leased by respondent No. 1. to 
the petitioner for horticulture pur- 
pose and whether respondent No. 1 was 
entitled to terminate the said lease of 
the petitioner in respect of the land in 
question for personal cultivation under 
the provisions of Section 58 of the Act 
are hereby set aside, In the circum- 
stances of the case there shall be no 
order as to costs, 

Petition allowed. 


AIR 1980 BOMBAY 93 
DESHMUKH, C., J. AND MADON, J. 


The Municipal Corporation of Greater 
Bombay, etc., Appellants v. Durgadas 
Shankarrao Rege and another, Respon- 
dents. 


Appeals Nos. 51 and 122 of 1979, D/- 
27-4-1979.* 


(A) Bombay Municipal Corporation 
Act (3 of 1888), S. 296 and Ss. 297 to 
301 — Constitutional validity — Scope 
and object of power of acquisition 
under two sets of sections is different 
— Section 296 confers general power 
while Sections 298 and 299 confer 
power in particular cases — Classifica- 
tion of land as falling within regu- 
lar line of building which is subject 
to disability and land outside regular 
line which is not subject to any dis- 
ability — Classification is not arbitrary 
and violative of Art. 14 of the Consti- 
tution. (Constitution of India, Art. 14). 
AIR 1979 Bom 311, Reversed. 


Section 296 is couched in general 
terms. Under it the Municipal Com- 
missioner has the power to acquire any 
land and even a building standing upon 
such land, whether the land and build- 
ing are within the regular’ line of the 
street or outside it. His powers are not 
confined merely to acquiring land and 


buildings falling outside the regular 
line of the street, (Para 8) 
But the acquisition under Sections 


298 and 299 can only be in respect of 
land falling within the regular line of 





*Against judgment of Bharucha, J. in 
Mise. Petn. No. 112 of 1974 reported 
in AIR 1979 Bom 311 


AX/AX/A230/80/RSK 
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the street. Further, it can only be in 
respect of land which is not occupied 
by a building or which is occupied only 
by a compound wall or a platform 
verandah, step or some other structure 
which is external to the building. Any 
other type of land orany building can 
only be acquired under Section 296 of 
the Act. Thus, the acquisition under 
Sections 298 and 299 is in respect of a 
particular kind of property only. These 
sections are thus particular enactments 
contained in the Act. If they are 
particular enactments, then on the 
rules of interpretation of statutes, 
the general provisions contained in 
Section 296 of the Act and these 
particular provisions must be read 
harmoniously and the general provi- 
sions must be interpreted to affect only 
those types of properties which do not 
come under the particular provisions. 
These particular provisions thus con- 
stitute an exception to the general pro- 


visions enacted in Section 296 of the 
Act. (Para 11) 
It cannot be said that object of 


widening a street is common to both 
Sections 296 and 297. An examination 
of Sections 297 to 301 of the Act shows 
that the object underlying this group 
of sections is not the widening of a 
public street, though such a result may 
be achieved in the majority of cases. 
The object underlying these sections is 
to have a regular line of a public 
street. This object is clearly shown by 
the provisions of sub-section (3) of 
Section 297 of the Act which makes 
the land falling within the re- 
gular line of the building subject to 
the disability that it cannot be built 
upon. It is also shown by the powers of 
the Municipal Commissioner to order a 
set back under §.298 orto order a set 
forward under S. 300 of the Act. Thus, 
while the object underlying Ss. 297 to 
300 of the Act is to prescribe a build- 
ing line, the object underlying S. 296 
is wholly different. That object is that 
of opening, widening, extending or 
otherwise improving any public street 
or making a new public street. AIR 
1918 PC 20 and AIR 1946 PC 53, Refer- 
red. AIR 1979 Bom 311, Reversed. 
(Paras 13, 14) 


Not only is the object sought to be 
achieved by Section 296 of the Act 
wholly different from the object sought 
to be achieved by Sections 297 to 301, 
but these two types of acquisition ope- 
rate on very different lands. The land 
which can be acquired under Sections 


Bombay Municipality v. Durgadas Shankarrao 


A.LR. 


298 to 299, as pointed out earlier, is 
subject to disability so far as construc- 
tion is concerned. It follows that the 
classification between land falling with- 
in the regular line of the building 
which is subject to. disability and land 
outside the regular line which is not 
subject to any such disability is not 
arbitrary but is rational. The differen- 
tia, which is the basis of this classifi- 
cation, is the type and quality of the 
land and the purpose and the use to 
which the owner can put it. This 
differentia has a rational relation to 
the objects sought to be achieved by 
Sections 296 and 297 to 301 of the Act. 
AIR 1979 SC 478 (509), Followed. AIR 
1979 Bom 311, Reversed. 
(Para 15) 
(B) Bombay Municipal Corporation 
Act (3 of 1888), Ss. 297 to 301 — Ac- 
quisition of land under — Owner gets 
either the same or in some cases even 
More compensation than that under 
Land Acquisition Act — Hence sections 
are not ultra vires Art. 14 of the Con- 
stitution, (Constitution of India, Arti~ 
cle 14). 


It could not be said that owners of 
lands which are acquired under Sec- 
tions 298 and 299 are treated prejudi- 
cially as compared to the owners of 
lands which are acquired under Sec~ 
tion 296 of the Act. The owner of pro- 
perty which has been acquired under 
Section 297 and 298 receives by way 
of compensation what is either the 
same or in number of cases even more 
than what he would have got under the 


Land Acquisition Act and hence no 
question of discrimination rises, All 
lands falling within the regular line 


of the street which can be acquired 
only under Section 298 or Section 299 
are subject to the same disability. They 
are not of the same quality or value 
as the land outside the regular line 
which can be acquired only under Sec- 
tion 296 and there is no discretion or 
power in the Municipal Commissioner 
to acquire land within the regular line 
of the street. under the Land Acquisi-~ 
tion Act. AIR 1972 SC 1730, Followed. 
AIR 1973 SC 689 and (1973) 75 Bom 
LR 155 and AIR 1968 SC 394 and ILR 
(1972) Andh Pra 215, Disting. i 

(Para 21) 


(C) Bombay Municipal Corporation 
Act (3 of 1888), Ss. 298 to 301 — Pre- 
scribing a fresh regular line of thë 
street — Absence of provision for per- 
sonal service of notice or personal 
hearing — No procedural discrimination 
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can be spelled out in view of nature of 
objections that can be raised. 

The nature -of the 
can be raised to the proposed prescrip- 
tion of a fresh regular line are from 
their very nature so limited and re- 
stricted that no personal hearing is 
necessary for their consideration. Once 
the public purpose is granted and the 
authority of the Municipal Corporation 
given and the fresh regular line is pre- 
scribed, all that remains is to take 
possession of land falling within the re- 
gular line of the street when it is 
open or becomes open, asand when it is 
convenient and financially feasible for 
the Municipal Corporation to do so, For 
this Section 299 provides for a seven 
days’ notice of the intention to -take 
possession to be given to the owner of 
the land or building when the land is 
unbuilt upon. There is no question then 
of giving any hearing to the owner, for 
there is nothing on which he can be 
heard. Thus there is no procedural dis- 
crimination in the absence of a pro- 
vision for personal service of notice or 
in the absence of any provision for a 
personal hearing. (Paras 24, 25) 


(D) Bombay Municipal Corporation 
Act (3 of 1888), Ss. 301 and 504 — De- 
termination of compensation by Muni- 
cipal Commissioner under Sec. 301 — 
Section gives no right of hearing — But 
person aggrieved can file application 
under Section 504 — Word ‘person’ in 
Section 504 includes Municipal Commis- 
sioner. (Bombay General Clauses Act 
(1904), Section 3 (35) and Section 4). 


There is nothing repugnant in the 
subject or context in which the word 
‘person’ is used in Section 504 to ex- 
‘clude from the meaning of that word 
the Municipal Commissioner. On the 
contrary, the language of that section 
shows that the Municipal Commissioner 
is in fact included. This section confers 


upon the Chief Judge of the Court 
of Small Causes the power to de- 
termine the amount of any expen- 


ses or compensation “except as is 
otherwise provided in Sections 502 and 
515”. Thus though there is no provi- 
sion in Sec. 301 of the Act for the 
Municipal Commissioner to give hear- 
ing before determining the compensa- 
tion any person aggrieved by the deter- 
mination has under Sec. 504 a right to 
make an application to the Chief Judge 
of the Court of Small Causes and an 
apneal against his decision lies to the 
High Court. AIR 1972 SC 1730 (1737), 
Relied on, (Para 26) 
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(E) Constitution of India, Art 366 (10) 
— Existing Law — Bombay Municipal 
Corporation Act, 1888 extended to some 
areas after coming into force of the 
Constitution — Such extension could 
not mean that the Act was made after 
coming imto force of the Constitution. 


(Para 28) 
Cases Referred: Chronological Paras 
AIR 1979 SC 478 15 
ILR (1977) Bom 128 18, 26 


(1976) Misc. Petn. No. 344 of 1974, D/- 
25-2-1976 (Bom), Bharat Barrel and 
Drums Mfg. Co. Pvt. Ltd. v, State of 


- Maharashtra 23 
AIR 1973 SC 689 21 
(1973) 75 Bom LR 155 21 
(1973) 10 Guj LT 55 21 
AIR 1972 SC 1730 15, 17, 18, 

21, 27, 28, 36 
TLR (1972) Andh Pra 214 29 
AIR 1969 SC 634 11, 17 
AIR 1968 SC 394 À 20 
AIR 1965 SC 1017 20 
AIR 1961 SC 1170 5, 36 


(1946) 48 Bom LR 434:AIR 1946 PC 

53 14 
AIR 1922 Bom 247 (FB) 5 
(1918) 20 Bom LR 937: AIR 1918 PC 


20 13 
(1911) 13 Bom LR 1130 12 
(1907) 9 Bom LR 1321 26 
(1900) 2 Bom LR 810 12 


(1890) ILR 14 Bom 292 16, 18, 26 
(1859) 26 Beav 606:53 ER 1032, Pretty 
v. Solly 5 


K. K. Singhvi with N. V. Kamat and 
B. N. Singhvi, for Appellants in Ap- 
peal No. 51 of 1979 and for Respondent 
No. 2 in Appeal No. 122 of 1979; D. R. 
Dhanuka with R. P. Vyas, for Appel- 


lants in Appeal No. 122 of 1979 and 
for Respondent No, 2 in Appeal No. 
5l of 1979; M. M. Sakhardande, for 


Respondent No. 1 in both the Appeals. 


MADON, J.— In a Writ Petition 
filed on the Original Side of this High 
Court by one Durgadas Shankarrao 
Rege, the First Respondent in both 
these appeals, against the Municipal 
Corporation of Greater Bombay and the 


State of Maharashtra, the learned 
single Judge of this High Court held 
that sub-sections (2) and (3) of Sec- 


tion 298, Section 299 and sub-sections 
(1) and (2) of Section 301 of the Bom- 
bay Municipal Corporation Act, 1888 
(Bombay Act No. II of 1888) (herein- 
after referred to as “the Act”), were 
void as infringing the provisions of 
Article 14 of the Constitution of India, 
and set aside a notice dated February 
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1, 1974 issued by the Deputy Municipal 
Commissioner under Section 299 of the 
Act against the First Respondent, inti- 
mating to him that he intended to take 
possession of unbuilt open land belong- 
ing to the First Respondent falling 
within the regular line of the street 
after the expiry of seven days from 
the service of the said notice, The 
learned Judge also issued a writ direct- 
ing the Municipal Corporation to for- 
bear from taking any action as threa- 


tened or otherwise in pursuance, en- 
forcement or execution of the said 
notice. He further directed the Muni- 


cipal Corporation to pay the costs of 
the Petition to the First Respondent. 
Both the Municipal Corporation and the 
State have filed appeals against this 
Judgment and order, the appeal filed 
by the Municipal Corporation being 
Appeal No. 51 of 1979 and the appeal 
filed by the State being Appeal No. 122 
of 1979. As both these Appeals are 
directed against the same judgment, we 
are disposing them of by a common 
judgment. : 


2. The First Respondent, his brother, 
the First Respondent’s sons and his 
brother’s sons are the owners of a 
property consisting of a plot of land 
bearing Plot No. 353 with a building 
thereon situate at Linking Road (now 
known as Vithalbhai Patel Road), Khar, 
Bombay-400052. Under Section 297 of 


the Act the Municipal Commissioner 
has the power to prescribe a line on 
each side of any public street. The 


line so prescribed is called “the regu- 
lar line of the street”. He has also the 
power under that section to prescribe 
from time to time a fresh line in sub- 
stitution for any regular line already 
prescribed or any part thereof provid- 
ed he has received the authority of the 
Municipal Corporation in that behalf. 
A regular line of the street had ori- 
ginally been prescribed for the Link- 
ing Road. After following the proce- 
dure prescribed by Section 297 of the 
Act this regular line was revised and 
afresh line of the said road was pre- 
scribed in September 1968 between 
Turner Road at Bandra and Juhu Road 
at Santa Cruz so as to increase the 
width of the said road between these 
two points from 60 feet to 90 feet. 
The result of this prescription of the 
fresh regular line was that a portion of 
the first respondent’s property consist- 
ing of unbuilt open land - fell within 
the fresh regular line. Under S. 299 of 
the Act the Municipal Commissioner 
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has the power to take possession of 
any open land or land which is occu- 


‘pied only by a platform, verandah, step 
-or some other structure external to a 


building abutting on a public street 
which is within the regular line ofa . 
street, after given 7 days’ clear notice 
to the owner of the land or building 
and if necessary to clear the land. This 
is deemed to be acquisition of the land, 
and such land is deemed thereafter to 
form part of the public street vesting 
in the Municipal Corporation, Sec- 
tion 301 of the Act provides for com- 
pensation to be paid to the owner for 
the acquisition of such land. Under 
S. 296 of the Act the Municipal Com- 
missioner has the power to acquire any 
land or building for the purpose of 
opening, widening, extending or other- 
wise improving a public street or mak- 
ing a new public street, in which case 
unless the Municipal Commr. and the 
owner agree upon the price and the 
acquisition is thus by purchase, the 
acquisition is to be by the State Gov- 
ernment at the instance of the Muni- 
cipal Commissioner under the Land 
Acquisition Act, 1894, and the amount 
of compensation would thus be determ- 
ined under the said Act. On Feb. 1, 
1974 the Dy. Municipal Commissioner 
issued a notice under Sec. 299 of the 
Act to first respondent of. his inten- 
tion to take possession of that portion 
of his land, not occupied by a building, 


which lay within the revised regular 
line of the public street. The first re- 
spondent thereupon filed a petition 


under Art. 226 of the Constitution on 
the Original Side of this High Court 
In the petition it was contended that 
Ss. 297 to 301 of the Act were void 
as infringing Arts. 14, 19 (1) (f) and 
81 (2) of the Constitution. Though the 
impugned notice was issued by the 
Deputy Municipal Commissioner jn 
exercise of the power in that behalf 
delegated to him by the Municipal 
Commissioner under S, 56 of the Act, 
surprisingly enough neither the Muni- 
cipal Commissioner nor the Deputy 
Municipal Commissioner was made a 
party to the petition. This point was, 
however, not taken in the affidavit in 
reply nor was it argued at the hearing 
of the petition or before us in these 
Appeals, and we, therefore, do not pro- 
pose to concern ourselves with it. The 
learned single Judge who heard the 
petition negatived the challenge under 
Arts, 19 (1) (f) and 31 (2). He, how- 
ever, upheld the challenge under Arti- 
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cle 14 of the Constitution. The learned 
Judge held that it was open to the 
Municipal Commissioner to apply ei- 
ther the provisions of S. 296 or of 
Ss. 297 to 301 of the Act for acquiring 
land for the object of widening a road 
and that because no personal hearing 
was provided to the owner of pro- 
perty before his land was acquired, as 
it would be if his land were acquired 
under the Land Acquisition Act, and 
as the compensation paid to him did 
not include the solatium of 15% of the 
market value of the land payable 
under S. 23 (2) of the Land Acquisi~ 
tion Act, the provisions of Ss. 297 to 
301 were prejudicial as compared to 
the provisions of S. 296 of the Act. The 
learned Judge further held that the 
object of both sets of provisions in the 
Act, namely, S. 296 on the one hand 
and Ss. 297 to 301 on the other, was 
the same, namely, the compulsory ac- 
quisition of land for a public purpose, 
and that there was no difference be- 
tween the owners whose lands were to 
be acquired under the provisions of 
Ss. 297 to 301 for prescribing the regu- 
lar line of a‘street and the owners 
whose lands were to be acquired under 
S. 296 for widening or extending a 
public street and that, therefore, the 
classification between these two classes 
of owners was not one founded on an 
intelligible differentia, 


% Before us on behalf of the appel- 
{ents, namely, the Municipal Corpora- 
tion and the State, it was submitted 
that the two sets of provisions in the 
Act, namely (1) S. 296 and (2), Ss. 297 
to 301 of the Act, do not. have the 
game object; that it was not open tothe 
Municipal Commissioner to have resort 
either to one set of provisions or to 
the other’ in his absolute discretion; 
that im fact the Municipal Commis- 
sioner had no discretion in the matter, 
and if he desired to acquire unbuilt 
open land falling within the regular 
fine of a street, he had no option but 
to proceed under the second set of pro- 


visions inasmuch as Section 296 
contained general provisions, while 
. Sections 297 to 301 contained par-- 
cular provisions ‘which constituted 


an exception to the general provisions 
contained in S. 296; that the classifica- 
tion between the owners whose lands 
fell outside the regular line 
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was a valid classification based on. an | 
intelligible differentia having a rational 
relation to the object sought to be 
achieved; and that the quantum of 
compensation and the procedure provid- 
ed under Ss. 297 to 301 were not dis- 
criminatory when compared to .the 
provisions of the Land Acquisition 
Act. On the other hand, on behalf of 
the First Respondent it was contended 
that both sets of provisions dealt with 
the same matter and had the same ob- 
ject; that it was left to the Municipal 
Commissioner either to select one or 
the other as he pleased so that in the 
ease of one ownere whose land fell 
within the regular line of the street he 
could proceed under Ss. 297 to 301 of the 
Act, while in the case of another owner 
whose land also fell within the regular 
line of the street he ~ could proceed 
under S. 296. In the alternative it was 
submitted that assuming Ss, 297 to 301 
constituted an exception under S. 296, 
there was no valid basis for the classi- 
fication sought to be made between one 
set of property owners and another 
and that the provisions of Ss. 297 to 
301 were highly prejudicial to a pro- 
perty owner as compared to the provi- 
sions of the Land Acquisition Act and 
were, therefore, discriminatory and 
violative of the guarantee of equality 
before the law enshrined in Art. 14 of 
the Constitution. 


4, The questions which thus fall for 
our determination in this Appeal so far 
as the challenge under Art. 14 is con- 
cerned are: 

(1) whether the group of sections, 
namely, Ss. 297 to 301 of the Act, 
constitute a mode of acquisition alter- 
native to the mode of acquisition pro- 
vided for by S. 296 or whether this 
group of sections constitutes an excep- 
tion to the general provisions contain- 
ed in S. 206; 


(2) if this group of sections consti- 
futes an exception to the general pro- 
visions contained in S. 296 of the Act, 
whether the classification made thereby 
is a. reasonable one founded on an 
intelligible differentia and having a 
rational relation or nexus to the ob 
ject sought to be achieved: and 


(3) whether there is any substantial 
or quantitative prejudice to the owner 
whose land is acquired under this 
Group of sections as compared to the 
owner of land who is proceeded against 
under S 295 of the Asg 
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5. So far as the first question is 
concerned, the rule of interpretation ‘is 
well settled. It was thus stated by 
Romilly, M. R, in Pretty v, Solly, 
ire 26 Beav 606, 610: (1859) 53 ER 

32 s 


“The general rules which are appli- 
cable to particular and general enact- 
ments in statutes are very clear; the 
only difficulty is in their application, 
The rule is, that whenever there is a 
particular enactment and a general 
enactment in the same statute, and the 
latter, taken in its most comprehensive 
sense, would overrule the former, the 
particular enactment? must be operative, 
and the general enactment must be 
taken to affect only the other parts of 
the statute to which it may properly 
apply.” 

This rule of interpretation was also 
enunciated by a Full Bench of this 
High Court in Mulji Tribhovan Sevak 
v. Dakor Municipality, AIR 1922 Bom 
247, 251 (2). The part of the above 
passage from the judgment of Romilly, 
M. R. which sets out the rule of inter- 
pretation, was cited with approval by 
the Supreme Court in J. K. Cotton 
Spinning & Weaving Mills Co. Lid. v. 
State of Uttar Pradesh, AIR 1961 SC 
1170, 1174 (2). In that case the Supreme 
Court further observed (at p. 1174 (1)). 


“In the interpretation of statutes the 
Courts always presume that the legisla- 
ture inserted every part thereof for a 
purpose and the legislative intention is 
that every part of the statute should 
have effect.” 


This is known as the rule of harmoni= 
ous construction. 


6. Bearing these rules of interpre- 
tation in mind we will now examine 
the relevant sections of the Act. The 
terms ‘street? and ‘public street’ are 
defined in cls. (w) and (x) respectively 
of S. 3 of the Act. These definitions 
are as follows: 

“(w) ‘street? includes any highway 
and any causeway, bridge, viaduct, arch, 
road, lane, footway, square, court, alley 
or passage whether a thoroughfare or 
not, over which the public have a right 
of passage or access or have passed and 
have access uninterruptedly for a 
period of 20 years; and, when there is 
a footway as well as carriageway in 
any street, the said term includes, both; 


(x) ‘public street? means any street 
heretofore levelled, paved, metalled, 
channelled, sewered or repaired by the 
Corporation and any street which be- 
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comes a public street under any of the 
provisions of this Act; or which vests 
in the Corporation asa public street”: 
The subject of the “Regulation of 
Streets” is dealt with by Chap. XI of 
the Act. The first group of sections in 
that chapter, namely, from Ss. 289 tə 
296, is headed ‘Construction, Mainten~ 
ance and Improvement of Publie 
Streets.” Under S. 289 all public streets 
vest in the Corporation and are to be 
under the control of the Municipal 
Commissioner and a duty is cast upon 
him from time to time to “cause all 
such streets to be levelled, metalled or 
paved, channelled, altered and repair- 
ed” as also to “widen, extend or other- 
wise improve any such street or cause 
the soil thereof to be raised, lowered 
or altered.” The Municipal Commis- 
sioner, however cannot widen, extend 
or otherwise carry out any improve~ 
ment of a public street the aggregate 
cost of which exceeds Rs. 5,000, unless 
and until this work has been authoris- 
ed by the Municipal Corporation, Under 
S. 291 of the Act the Municipal Com- 
missioner has the power to make a new 
public street. We then come to S. 298 
of the Act. The said section provides as 
follows: ‘ 

“296. Power to acquire premises for 
improvement of public streets, 

(1) The Commissioner may, subject 
to the provisions of Ss. 90, 91 and 92— 

(a) acquire any land required for the 
purpose of opening, widening, extend- 
ing or otherwise improving any public 
street or of making any new publie 
street, and the buildings, if any, stand- 
ing upon such land; 

(b) acquire in addition to the said 
land and the buildings, if any, standing 
thereupon, all such land with the build- 
ings, if any, standing thereupon, as it 
shall seem expedient for the Corpora- 
tion to acquire outside of the regular 
line, or of the intended regular line, of 
such street; 

(c) lease, sell or otherwise dispose of 
any land or building purchased under 
el. (b). 

(2) Any conveyance of land or of a 


building under cl. (c) may comprise 
such conditions as the Commissioner 
thinks fit, as to the removal of the 


existing building, the description of 
new building to be erected, the period 
within which such new building shall 
be completed and other such matters.” 


The powers of the Municipal Commis- 


sioner under S, 296 are expressly made 
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subject to the provisions of Ss. 90, 91 
and 92 of the Act. Section 90 confers 
power upon the Municipal Commis- 
sioner to acquire any immovable pro- 
perty on behalf of the Municipal Cor- 
poration by agreement with the owner 
subject to his receiving sanction and 
authority as provided in that section. 
Section 91 deals with a case where the 
Municipal Commissioner is unable to 
acquire immovable property under Sec- 
tion 90 by agreement. In such a case 
the Municipal Commissioner is to make 
an application to the State Government, 
with the approval of the Improvements 
Committee and subject to the 
provisions of the Act, to initiate pro- 
ceedings for compulsory acquisition 
under the Land Acquisition Act, and 
the State Government may thereupon 
in its discretion order proceedings to 
be taken for compulsory acquisition. 
Section 92 deals with the disposal of 
Municipal property and does not con- 
cern us in these Appeals, 


7. The next group of sections in 
Chap. XI consists of Ss. 297 to 301 and 
bears the heading ‘Preservation of 
Regular Line in Public Streets.” Since 
it is the vires of this group of sections 
which was challenged in the petition 
filed by the first respondent, it is neces- 
sary to set them out in extenso omit- 
ting such portions thereof as are not 
material for our present purpose :— 

“997. Prescribing: the regular line 
of a street. 

(1) The Commissioner may — 

(a) prescribe a line on each side 
any public street : 

x x x x 

(b) from time to time, but subject in 
each case to his receiving the autho- 
rity of the Corporation in that behalf, 
prescribe a fresh line in substitution 
for any line so prescribed, or for any 
part thereof, provided that such autho- 
rity shall not be accorded — 


(i) unless, at least one month before 
the meeting of the Corporation at which 
the matter is decided, public notice of 
the proposal has been given by the 
Commissioner by advertisement in local 
newspapers as well as in the Official 
Gazette, and special notice thereof, sign- 
ed by the Commissioner, has also been 
put up in the street or part of the 
street for which such fresh line is pro- 
posed to be prescribed, and 

(ii) until the Corporation have con- 
sidered all objections to the said pro- 
wosal made in writing and delivered at 


of 
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the office of the Municipal Secretary 
not less than three clear days before 
the day of such meeting. _ 

(2) The line for the time being pre- 
scribed shall be called ‘the regular line 
of the street.” 

(3) No person shall construct any 
portion of any building within the 
regular line of the street except with 
the written permission of the Com- 
missioner, who shall, in every case in 
which he gives such permission, at the 
same time report his reasons in writing 
to the Standing Committee, 

298. Setting back buildings to regu- 
lar line of the street. 

(1) If any part of a building abut- 
ting on a public street is within the 
regular line of such street, the Com- 
missioner may, whenever it is propos- 
ed — i 

(a) to rebuild such building or to 
take down such building to an extent 
exceeding one-half thereof above the 
ground level, such ‘half to be measured 
in cubic feet; or 

(b) to remove, re-construct or make 
any addition to any portion of such 
building which is within the regular 
line of the street, . 
in any order which he issues, under 
S. 345 or 346, concerning the re-build- 
ing, alteration or repair of such build- 
ing require such building to be set back 
to the regular line of the street. 

(2) When any building, or any part 
thereof within the regular line of a 
public street, falls down, or is burnt 


down, or is taken down whether under 
the provisions of S5. 351 or 354 or 
otherwise, the Commissioner may at 


once take possession on behalf of the 
Corporation of the portion of land with- 
in the regular line of the street there~ 
tofore occupied by the said building, 
and, if necessary, clear the same, 

(3) Land acquired under this section 
shall thenceforward be deemed to a 
part of the public street and shall vest, 
as such, in the Corporation. 

299. Acquisition of open land or of 
land occupied by platforms, etc, with- 
in the regular line of a street. 


(1) If any land not vesting in the 
Corporation, whether open or enclosed, 
lies within the regular line of a public 
street, and is not occupied by a build- 
ing, or if a platform, verandah, step 
or some other structure external to a 
building abutting on a public street, or 
a portion of a platform, verandah, step 
or other such structure, is within the 
regular line of such street. 
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the Commissioner may, after giving to 


the owner of the land or building . not™ 


- Jess than seven clear days’ written 
notice of his intention so to do, take 
possession on behalf of the Corporation 
of the said land with its enclosing wall, 
hedge or fence, if any, or of the said 
platform, verandah, step or other such 
structure as aforesaid, or of the por- 
tion of the said platform, verandah, 
step or other such structure aforesaid 
which is within the regular line of the 
street, and, if necessary, clear the same 
and the land so acquired shall thence 
forward be deemed a part of the pub- 
lic street. 

(2) x ë Rr x x 

300. Setting forward of buidings to 
regular line of the street. 


(1) If any building which abuts on 
a public street is in rear of the regu- 
lar line of such street, the Commis- 
sioner may, whenever it is proposed — 

(a) to rebuild such building, or — 


(b) to alter or repair such building 
in any mariner that will involve the 
femoval or re-erection of such building, 
or of the portion thereof which abuts 
on the said street, to an extent exceed- 
ing one-half of such building or portion 
thereof above the ground level, such 
half to be measured in cubic feef, 
in any order which he issues, under 
S. 345 or 346, concerning the re-build- 
ing, alteration or repair of. such build- 
ing, permit or with the approval of the 
Standing Committee, require such 
building to be set forward to the re- 
gular line of the street. 


(2) For the purposes of this section, a 
wall separating any premises from a 
public street shall be deemed to be a 
building; and it shall be deemed to be 
a sufficient compliance with -a permis- 
sion or requisition to set forward a 
building to the regular line of a street 
if a wall of such materials and dimen- 
sions as are approved by the Commis- 
sioner is erected along the said line. 

301. Compensation to be paid im 
cases under the three last sections. 


-(1) Compensation shali be paid by 
the Commissioner to the owner of any 
building or land acquired for a publie 
street under Section 298 or 299, for any 
loss which such owner may sustain in 
consequences of his building or land 
being so acquired and for any expense 
incurred by such owner in consequence 
of the order made by the Commissioner 
under either of the said sections, pro- 
vided that anv increase or decrease in 
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the value of the- remainder of the prov 
perty of which the building or Jand 


-50 acquired formed part likely to ac- 


crue from the set-back to the regular. 
line of the street shall be taken into . 
consideration and allowed for in deter 
mining the amount of such compensa~ 
tion. TEN 
(2) If, in consequence of any order 
to set forward a -building made by the 
Commissioner under the last preceding 
section, the owner of such building, 
sustains any loss or damage, compensa- 
tion shall be paid to him by the Com 
missioner for such loss or damage.” 


8. Now, read by itself it is clear 
that S, 296 of the Act is couched in 
general terms. Under it the Municipal 
Commissioner has the power to acquire 
any land and even a building standing 
upon such land, whether the land and 
building are within the regular line of 
the street or outside it, Under cl. (a) 
of sub-s. (1) of the said section acgui~ 
sition of land and building has te be 
for the purpose of opening, widening, 
extending or otherwise improving any 
public street or of making any new 
public street. Clause (b) confers upon 
the- Municipal Commissioner a further 
Power, in addition to the land and. 
buildings, acquired under c], (a), to ace 
quire all such land with the buildings, 
if any, standing thereon, as it shat 
seem expedient for the-Municipal Cor- 
Poration to acquire outside of the 


regular line, or of the intended 
regular line, of such street. Thel 
language in which clause (b) is; 
couched and the use of the phrase 


therein “acquire in addition to the said 
land and the buildings, if any, standing 
thereupon” and the use of the further 
phrase “to acquire outside of the regu 
lar line, or of the intended regular 
line, of such street” would show that 
the powers of the Municipal Commis- 
sioner to acquire land under cìs. (a) and 
(b) of S. 296 of the Act are not confin- 
ed merely to acquiring land and buid- 
ings falling outside the regular line o 
the street. 


9. The question which falls to be 
considered is whether Sections 297 to 
301 of the Act constitute particular 
provisions which cut down or limit the 
general operation of Section 296 so as 
to confine the operation of that -section 
to those fields. in which Secs. 297 40 
301 do not operate. To this end we 
must now examine the scheme of Sec- 
tions 297 to 301 of the Act. Under 
clause fa) of sub-section (D) of Section 
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297 the Municipal Commissioner has 


the power to prescribe a line on each’ 


side of any public street, that is, to 


| prescribe the regular line of the street. 


Under clause (b) he has the power to 
prescribe a fresh line in substitution 
for any line prescribed earlier or fora 
part of such line, That power is, how- 
ever, not an unfettered one nor is the 
matter left to the sole discretion of the 
Municipal Commissioner, He cannot 
prescribe a fresh. line unless the Cor- 
poration authorises him in that behalf. 
This authority of the Corporation is 
not to be given unless at least one 
month before the meeting of the Cor- 
poration at which the matter is going 
to be decided a public notice of the 
proposal to revise the regular line 
originally prescribed has been given by 
the Municipal Commissioner. This pub- 
lic notice is to be given by advertise- 
ments in local newspapers as well asin 
the Official Gazette, Further apart from 
these general advertisement, a special 
notice of this proposal, signed by the 
Municipal Commossioner, is also to be 
put up in the street or the part of the 
street for Which the fresh- line is pro- 
posed to be prescribed. The object of 
giving this public notice and the spe 
cial notice is to bring. to the notice of 
these property owners who are likely 
to be affected by the proposed new 
line what is intended to be done and 
to give them an opportunity of mak- 
ing their objections thereto. These ob- 
jections are to be made in -writing and 
to be delivered at the office of the 


Municipal Secretary not less than three. 


clear days before the meeting of the 
Corporation, and it is only. after the 
Corporation has considered all objec- 
tions to the proposal that it can accept 
the proposal and grant authority to the 
Municipal Commissioner to prescribe 
the fresh line. Sub-section (3) of Sec- 
297 of the Act shows the object for 
which the regular line of the street is 
prescribed. This sub-section prohibits 
construction of any portion of any 
building within the regular line of the 
street except with the written permis- 
sion of the Municipal Commissioner, 
-The matter is not left solely to the 
Munictpal Commissioner. Whenever he 
gives such premission, he has to re 
port the matter to the Standing Com- 
mittee, giving his reasons in writing. 


10. When the regular line of the 
street ig prescribed, whether for the 
first time or in substitution of the ear- 
lier line. anv building or part of a 
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building standing thereon is left un- 
affected by the provisions of this group 
of sections, However, the moment a 
built-up portion becomes vacant, either 


by the owner desiring to rebuild or 
reconstruct his building or by the 
building collapsing or being burnt 


down, the prohibition against construc- 
tion enacted under Section 297 (8) of 
the Act comes into play. This is achiev- 
ed by the enactment of Section 298. 
Under that section if any part of a 
building abutting on a public street is 
within the regular line of such street 
and whenever the owner of such build- 
ing desires to rebuild it or to take 
it down to an extent provided in claus® 
(a) of Section 298 (1) or to remove, 
reconstruct or make any addition to 
any portion of such building which is 
within the regular line of the street, 
the Municipal Commissioner may grant 
to the owner permission for the pro- 
posed work, requiring that such build- 
ing should be set back to the regular 
line of the street, Further, under Sec- 
tion 298 (3) of the Act when any build- 
ing or any part thereof is within the 
regular line of a public street and it 
falls down or is burnt down, or is 
demolished under Section 351 because 
it is an unauthorized construction, or is 
pulled down under Section 354 be- 
cause it is in a ruinous condition, or 
is likely to fall down or is demolished 
otherwise, the Municipal Commissioner 
has the power to take possession on 


‘behalf of the Corporation of the por- 


tion of the land within the regular line 
of the street which was occupied by 


the said building. Section 299 (1) 
of the Act confers upon the Muni- 
cipal’ ‘Commissioner the power to 
acquire a land lying within the 


regular line of the street, whether such 
land is open or enclosed, ' provided there 
is no building , standing thereon. The 
power to take possession under this 
sub-section also extends to taking pos- 
session of a platform, verandah, step 
or any other structure abutting on a 
public street, or a portion thereof if 
such platform, ete. or the portion there- 
of is within the regular line of such 
street. Before, however, he takes such 
possession the Municipal Commissioner 
has to give to the owner of the land or 
building seven clear days’ written 
notice of his intention so to do, The 
land acquired by the Municipal Com- 
missioner either under Section 298 or 
299 of the Act after possession is taken 
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is deemed to be part of the public 
street. Section 300 of. the Act deals 
with setting forward of buildings tothe 
regular line of the street. It confers 
power upon the Municipal Commis- 
sioner to order a building to be set 
forward either to permit, or with the 
approval of the Standing Committee, 
fo acquire a building to be set for- 
ward to the regular line of ‘the build- 
ing when such building which abuts on 
a publie street is in the rear of the 
regular line of the street, if the owner 
proposes to rebuild the building or to 
carry out alteration or repair to it of 
the type mentioned in clause (b) of 
Section 300 (1) of the Act. Section 301 
deals with the compensation to be paid 
in the cases falling under Sections 298, 
299 and 300 of the Act. 


11. An analysis of these sections 
shows that Sections 297 to 301 of the 
Act constitute a complete scheme for a 
The acquisition 













ra platform, verandah, step or some 
her structure which is external to the 


can only be acquired 
under Section 296 of the Act. Thus, the 
acquisition under Sections 298 and 299 
is in respect of a particular kind of 
property only. These sections are thus 
particular enactments contained in the 
Act. If they are particular enactments, 
then on the rules of interpretation of 
tatutes enunciated above, the general 
provisions contained in Section 296 of 
he Act and these particular provisions 
ust be read harmoniously and the 
general provisions must be interpreted 


come under the parti- 
cular provisions. These particular pro- 
isions thus constitute an exception to 
the general provisions enacted in Sec- 
ion 296 of the Act. If the Municipal 
Commissioner desires to acquire land 
which is not built upon or land from 
which the owner voluntarily wants to 
remove his building for the purpose of 
rebuilding or reconstruction or which 
becomes open by reason of the build- 
ing falling down or being compulsorily 
demolished or removed and if such land 
falls within the regular line of the 
street, in our opinion, the Municipal 
Commissioner has no discretion and no 
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power to proceed to acquire it under 
S, 296 of the Act. He must proceed to 
acquire it only under S. 298 or 299, as 
the case may be. As held by the Supreme 
Court in State of Gujarat v. Shantilal 
Mangaldas, AIR 1969 SC 634, 654 (1), 
it is a settled rule of interpretation of 
statutes that when power is given 
under a statute to do a certain thing 
in a certain way the thing must be 
done in that way or not at all, 


12. It was, however, argued on be- 
half of the First Respondent that the 
classification of land falling within the 
regular line of the building and land 
falling outside the regular line of the 
building was nota valid classification, 
for it was not based upon` any intelli- 
gible differentia having a rational rela- 
tion or nexus to the object sought to 
be achieved. It was submitted that the 
object underlying Section 297 of the 
Act was that of widening a public 
street, which was also one of the ob- 
jects of Section 296 and that a classi- 
fication whereby two classes were crea- 
ted having relation to the same object 
with separate treatment for each of 
these classes cannot be sustained in 
law. In support of the submission that 
the object was the same reliance was 
placed upon:The Municipal Commis- 
sioner v. Mancherji Pestonji Choksey, 
(1911) 13 Bom LR 1130. In that case 
Sir Basil Scott C. J., observed (at page 
1134): 


“The substitution of a fresh regular 
fine for a street or part of a streef 
under the present Section 297 (b) will 
in all probalility in a progressive city 


like Bombay have for its objects the 
widening of the street.” 
In his concurring judgment, Batche- 


lor J., said (at p. 1138): 


“If fresh lines may from time to 
time be prescribed, it is certain that at 
least in the great majority of cases, the 
effect of a new line will be to increase © 
the width of the street in comparison 
with the earlier line, and a result so 
directly flowing from the amended sec= 
tion may be safely taken to have been 
contemplated and approved by the 
Legislature.” 


These observations were, however, 
made in a very different context and 
must be understood in the context of 
the facts of that case and the conten- 
tions raised therein. Prior to its amend- 
ment by Bombay Act 5 of 1905, Sec- 
tion 297 provided as follows: 
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“297. (1) The | Commissioner shall 
prescribe a line on each side of any 
public street, within which, except 


under the provisions of Section 310, no 
portion of any building abutting on the 
said street shall, after such line has 
been prescribed, be constructed 

(2) A line so prescribed shall be call~ 
ed ‘the regular line of the street.” 
In Essa Jacob Hajee Jamal v. The 
Municipal Commissioner (1900) 2 Bom 
LR 810, a Division Bench of this High 
Court held that under Section 297 a 
regular line of a street can only be 
prescribed once and that it was not 
competent to the Municipal Commis- 


sioner to alter the line which was once 


prescribed. Apparently, as a result of 
this decision Section 297 as reproduced 
earlier came to be substituted for the 
original one. However, the heading to 
this group of sections continued to re- 
main the same, namely, “Preservation 
of Regular Line in Public Streets”. It 
was contended in The Municipal. Com- 
missioner v. Mancherji Pestonji Chok- 
sey that this heading governed the con- 
struction of the new Section 297 and 
that a fresh line could not be prescrib- 
ed with the object of widening a street. 
This was negatived, and the Court held 
that when the section provided general- 
ly that a fresh line may be prescribed 
from time to time the authority con- 
ferred by the said section could not be 
in any way limited by reference to 
the motive or the result with which 
the authority . may, be exercised and 
that the Court could not, therefore, 
read into the section a limitation or 
restriction which the Legislature had 
not imposed. Batchelor, J., further 
pointed out that in Essa Jacob Hajee 
Jamal’s case though it was admitted 
that a line for the purpose of regula- 
rity had already been prescribed and 
the object of prescribing the fresh line 


was not to attain regularity, but to 
widen the street, that case was not 
decided on this ground but on the 


ground that the object aimed at by the 
section having already been secured 
by the first line, no second line could 
be prescribed, whatever might be the 
motive for the attempt to prescribe 
it (see p. 1137). 


13. An examination of Sections 297 
o 301 of the Act shows that the object 
underlying this group of sections is not 
he widening of a public street, though 
such a result may be achieved in the 
majority of cases. The object under- 
lying these sections is te have a regu- 
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lar line of a public street, A regular 
line of a public street is not the same 
as its boundaries, A regular line is pre- 
scribed in order to bring about regu- 
larity and orderly development both in 
building activities and in traffic con- 
trol, Such a power is a necessity for 
a local authority and all the more so 
in a city like Bombay which is one o 
the largest cities in the country. This 
object is clearly shown by the provi- 
sions of sub-section (3) of Section 297 
of the Act which makes the land fall- 
ing within the regular line of the 
building subject to the disability that 
it cannot be built upon. It is also 
shown by the powers of the Municipal 
Commissioner to order a set back under 
Section 298 or to order a set forward 
under Section 300 of the Act. In Abdul 
Rahim Mahomed Narma v. Municipal 
Commissioner for City of Bombay, 
(1918) 20 Bom LR 937 (PC) land within 
the regular line of the street was ac- 
quired by the Municipal Commissioner, 
the object being to provide ground for 
the erection of the foundation of an 
overhead bridge. It was contended that 
the acquisition under Section 299 of the 
Act for this purpose was unlawful and 
the acquisition ought to have been 
under Section 296. Repelling this con- 
tention Sir Basil Scott, C. J., who deli- 
vered the judgment of this High Court, 
said (at p. 941): 


“To show that the result of laying 
down a regular line would be to en- 
able the Commissioner to enter upon 
vacant land within that line under Sec- 
tion 299 does not show that the Com- 
missioner was not also actuated by the 
necessity of laying down of regular line 
for the street and the existence of the 


incidental result does not vitiate the 
legality of his action”. 

14. Dealing with the contention 
about the object of acquisition the 


Learned Chief Justice said (at p. 941): 


“Then, it was contended that because 
the object of acquiring the land under 
Section 299 was to provide ground for 
the erection of the foundations of the 
bridge, the acquisition was unlawful, 
because there was Section 296 of the 
Act which provided the manner in 
which the Commissioner might acquire 
land. Now, that section gives the Com- 
missioner power to acquire land, whe- 
ther vacant or with buildings upon iff 
whereas Section 299 only gives him 
power to acquire vacant land falling 
within the regular line of the street. 
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Provided he had a regular line and 
wacant land falling within that line, it. 
was quite unnecessary for him to re- 
,sort to the powers given under Section 


296 of the Act; and granting the lega- 


lity of the: prescription of the line, the 
powers under Section 299 lawfully fol- 
low Pits . 

The matter was carried to the Privy 
Council. In giving the opinion of the 
Judicial Committee, Lord Sumner said 
{at p. 946): 

“The contention must stand or fall 
on the construction of the Bombay Act, 
There is no word in the Act which 
prescribes the frame of mind in which 
the Commissioner is to exercise the 
powers given by Section 297, or which 
restricts the objects for which he is to 
exercise them to the mere regulation 
of the street in question or to the crea- 
tion or preservation of a regular line 
in it. Even if it were proved, as it is 
mot, that the creation and preservation 
of a regular line on the north: side of 
the road was no part of the Commis- 
sioner’s object though it certainly was 


an incidental result of his scheme, their- 


Lordships can find nothing in the Act 
which either entitles the appellants to 
investigate his motives or has the ef- 
fect of invalidating his action on’ ac- 
count of the purpose, with which in 


fact he prescribed the regular line of. 


the street in 1909, 

Barrer The case was very fully and 
cogently dealt with by the Learned 
Chief Justice of Bombay in the High 
Court of Bombay, and their Lordships 
think it unnecessary to disccss the mat- 
ter further”. f 


There is yet another decision of the 
Judicial Committee of the Privy Coun- 
cil which may usefully be referred to 
namely, the case of Shankar Dattatraya 
Prabhavalkar v. The Municipal: Corpo- 
ration of the City of Bombay, (1946) 48 
Bom LR 434. In that. case it was con- 
tended that on a: proper construction 
of the relevant . sections. of the Act, the 
regular line of a public street which 
may be prescribed under Section 297 
{1) (a) meant the boundary line of a 
street, or the ititended boundary line 
ofa street as ultimately to be con- 
structed and that it did not contem- 
plate what is commonly known as a 
building - line which might: but more 
probably would not, correspond with 
such boundary line of the street but 
would lie within the adjoining. plots 
of land at a prescribed distance from 
the boundary line of the street. After 
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referring . to the relevant sections, the 
Judicial Committee rejected this con- 


‘tention in the following words (at p 


438-9} : 


“Their Lordships agree with the opin- 
ion of all the learned Judges of the 
High Court that a consideration of tha 
terms of S. 297, and of its setting in the 
Act, shows . conclusively that Section 
297 is dealing with the building line of. 
a public street, as distinguished from. 
the boundary line or intended bound- 
ary line of a public street. In the first 
place the definition of ‘public street’ 
in Section 3 (x) relates to a street 
that is already in existence, and- this 
definition applies in Section 297; ` this 
may be contrasted with Section 296 (1) 
(b) which shows that the expression 
‘intended’ is used when appropriate. In 


. Short, the boundary line of a street is 


fixed prior to actual construction, and 
the regular line of the street is pre- 
scribed after it has come into exis- 
fence, In the second place, all public 
streets are vested by Section 289 (1) 
in the Corporation, and no one is en- 
titled to build upon them; therefore 
Section 297 (3) would be mere surplus- 
age, unless it relates to- building on 
land outside the boundary line of the 
street, but within the regular line of 
the street, and the same comment ap- 
plies to Section 298 (1), and sub-section 
(3). of that section must apply to the 
vesting of land acquired outside the 
boundary line of the street, as, other- 
wise, it must have been acquired under 
Section 296 (1), subject to compensa* 
tion, Section 299 (1) ‘must also ‘apply 
to land outside the boundary line of a 
public street”. 


Thus, while the object underlying Sec- 
tions 297 to 300 of the Act is to pre- 
scribe a building line, the object under- 
lying Section 296 is wholly different. 
That object is that of opening, widen- 
ing, extending or otherwise improving 
any public street or making 4 new pub- 
lic street. This section is not concerned 
with the regular line of the street or 
with the building line nor is the’ ac- 


quisition thereunder confined by any 
reference to the regular line of the 
street. The powers under that section 


are not to be exercised by the Muni- 
cipal Commissioner alone. They are to 


‘be exercised in the manner prescribed 


by. Sections 90. and 91 of the Act to 
which reference has already been made. . 
The contention of the First- Respondent — 
that the object of widening a street is 


1930 


oe to both Sections 296 and 297 


íf the Act must, therefore, be rejected. - 


15. Not only is the object sought to 
be achieved by Section 296 of the Act 
wholly different from the object sought 
to be achieved by Sections 297 to 301, 
but these two types of acquisition ope- 
te on very different lands, The land 
which can be acquired under Sections 
298 to 299, as pointed out earlier, is 
ubject to disability so far as construc- 
tion is concerned. It was pointed out 
by the Supreme Court in the case of 
the Municipal Corporation of the City 
of Ahmedabad v. The State of Gujarat, 
ATR 1972 SC 1730, 1736 (2), while deal- 
ing with similar provisions of the Bom- 
bay Provincial Municipal Corporation 
Act, 1949 “when set-back is imposed 
by the line of the street, the land ac- 
tually acquired by the Corporation may 
be in some cases a few sq. yards or 
even.a few sq. inches, Then again the 
land acquired may be of no significant 
use to anybody except to the Corpora- 
tion as a part of the street. The land 
acquired may be wedge-shaped, some- 
times irregular in contour and often 
shapeless.” When a piece of land is of 
this class and description and is also 
. subject to the disability that no con- 
struction, except in rare instances, 
would be permitted thereon, it cannot 
be said that it is land of the same type 
or quality as land not subject to such 

a disability. 
Bill, 1978, AIR 1979 Sc 478, while re- 
ferring to Article 14 of the Constitu- 
tion, Chandrachud, C. J., summarised 
the propositions to be deduced from 
the judgments of the Supreme Court 
on Article 14 of the Constitution. Pro- 
positions 3, 4 and 7 are relevant for 
eur purposes. These propositions are as 
follows (at p. 509). 


“3. The constitutional command fo 
the State to afford equal protection of 
its laws sets a goal not attainable by 
the invention and application of a pre- 
cise formula. Therefore, classification 
need not be constituted by an exact or 
scientific exclusion or inclusion of per- 
sons or things. The Courts should not 
insist on delusive exactness or apply 
doctrinaire tests for determining the 
validity of classification in any given 
case. Classification is justified if it is 
not palpably arbitrary. 


4. The principle underlying the 
guarantee of Article 14 is not that the 
same rules of law should be applicable 
to all persons within the Indian 
territory or that the same remedies 








Bombay Municipality v. Durgadas Shankarrao 


In re the Special Courts- 


Bom. 105 


should be made available to them irre- 
spective of differences of circumstances, 
It only means that all persons simi- 
larly circumstanced shall be treated 
alike both in privileges conferred and 
liabilities imposed. Equal laws would 
have to be applied fo all in the same 
Situation, and there should be no dis- 
crimination between one person and 
another if as regards the subject-mat- 
ter of the legislation. their position is 
substantially the same, 


7. The classification must not be 

arbitrary but must be rational, that is 
to say, it must not only be based on 
some qualities or characteristics which 
are to be found in all the -persons 
grouped together and not in others who 
are left out but those qualities or chara- 
cteristics must have a reasonable re- 
lation to the object of the legislation. 
In order to pass the test, two con- 
ditions must be fulfilled, namely (1) 
that the classification must be founded 
on an intelligible differentia which dis- 
tinguishes those that are grouped toge- 
ther from others and (2} that that dif- 
ferentia must have a rational relation 
to the object sought to be achieved by 
the Act. . 
Applying the tests laid down above, 
it would follow that the classification 
between land falling within the regular 
line of the building which is subject to 
disability and land outside the regular 
line which is not subject to any such 
disability is not arbitrary but is ratio- 
nal, The differentia, which is the 
basis of this classification, is the type 
and quality of the land and the pur- 
pose and the use to which the’ owner 
can put it. This differentia has a ratio- 
nal relation to the objects sought to be 
achieved by Ss, 296 and 297 to 301 
of the Act. 


16. The next question then is whe- 
ther the owners of lands which are ac- 
quired under Sections 298 and 299 are 
treated prejudicially as compared to the 
owners of lands which are acquired 
under Section 296 of thé Act. In the 
submission of the Appellants, they are 
not. On the other hand, according to 
the Respondents there is great pre- 
judice both in the amount of compen- 
sation which would be payable for 
such acquisition and in the procedural 
safeguards and that this discrimination 
renders Sections 297 to 301 of the Act 
void as infringing Article 14 of the 
Constitution. We will first deal with 
the question of compensation. Com- 
pensation for land acquired under Sec. 


106 Bom. 


298 or 299 is payable under sub-section 
(1) of Section 301. The said sub-section 
provides for the payment of compensa- 
tion “for any loss which such owner 
may sustain in consequence of his 
building or land being so acquired and 
for any expense incurred by such owner 
in consequence of the order made by 
the Commissioner under either of the 
said sections”. The question of the 
compensation payable under sub-section 
(2) of Section 301 of the Act does not 
really arise in this case because it re- 
fers to compensation in respect of the 
setting forward of a building under 
Section 300 but in this case also any 
loss or damage which the owner of the 
building may suffer is to be made good 
to him by the Municipal Commissioner 
by way of compensation. The Bombay 
Municipal Act of 1872 by section 163 
made similar provision in respect of 
the land acquired when a building was 
ordered to be set back in circumstances 
simliar to those provided for in our 
Section 298. In the Municipal Commr, 
for the City of Bombay v. Patel Haji 
Mohomed Ahmed Janu (1890) ILR 14 
Bom 292, a Division Bench of this High 
Court held that compensation became 
due under the said section 163 as soon 
as the Corporation took possession of 
the set-back land and that prima’ facie 
compensation should be assessed ac- 
cording to the set of things then exist- 
ing, and not upon the basis of what 
the owner might have in his power to 
do, by appropriating other property 
which he might have at the back, to- 
wards diminishing the damage which 
would otherwise result to him. The 
said Section 163 used the expression 
tany damage he (that is, the owner) 
may sustain”. The Division Bench held 
that that expression ensured compen- 


‘sation to the owner for every sort of 


damage, and did not restrict it for 
the compensation for such damage as 
the owner might by his own arrange- 
ments contrive to reduce it to. 


17. It was, “however, contended on 
behalf of the First Respondent that the 
compensation which an owner would 
receive under Section 301 of the Act 
would be much less than what he 
would receive under the Land Acquisi- 


tion Act had the acquisition been under 


that Act. In support of this submis- 
sion reliance was placed upon Sections 
23 and 24 of the Land Acquisition Act. 
In particular stress was laid upon sub- 
section (2) of Section 23 of the said 
Act which provides that the owner of 
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the acquired land is to be awarded a 
sum of fifteen percentum of the market 
value of the acquired land in considera- 
tion of the compulsory nature of the 
acquisition. This is what is known in 
legal terminology as ‘solatium’, Stress 
was also laid on the fact that under 
the sixth clause in Section 24 of the 
said Act the Court. is not to take into 


- consideration any increase in the value 


of the other land of the person interest- 
ed likely to accrue from the use to 
which the land acquired would be put. 
Under the third and fourth clauses of 
S. 23 (1) of the said Act the damage 
sustained by reason of severance of the 
acquired land from the other land as 
also the damage sustained by reason of 
the acquisition injuriously affecting 
other property, movable or immovable, 
in any other manner or the earn- 
ing of the person interested would 
be taken into consideration. It was 
submitted on behalf of the First 
Respondent that under the proviso to 
Section 301 of the Act, on the other 
hand, not only decrease but also in- 
crease in the value of the remainder 
of the property of which the building 
or land acquired formed part likely to 
accrue from the set-back is to be taken . 
into consideration and is to be allow- 
ed for in determining the amount of 
such compensation. In the submission 
of learned Counsel for the First Re- 
spondent, these two points of difference 
rendered the amount of compensation 
received under Section 301 of the Act 
much less than- what would have been 
received under the Land Acquistion 
Act. In our opinion, the argument of 
learned Counsel is based upon the fal- 
lacy that the only just compensation 
that can be provided for im any case 
of acquisition is one on the basis of 
the principles laid down in the Land 
Acquisition Act. A challenge on similar 
ground to the amount of compensation 
payable under the Bombay Town Plan- 
ning Act, 1955, was negatived by the 
Supreme Court in State of Gujarat v. 
Shantilal Mangaldas, AIR 1969 SC 634, 
referred to earlier. Sections 209 to 211, 
213, 215 and 216 of the Bombay Pro- 
vincial Municipal Corporation Act, 1949, 
contained provisions substantially simi- 
lar to our Ss. 296 to 301. The said 
Act by S. 212 further conferred power 
upon the Municipal Commissioner to 
order a building to be set back to the 
regular line of the street and to pull 
down such part of it as was within 
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the regular line and to acquire the 
land upon which such part of the 
building stood, It further conferred 
upon the Municipal Commissioner the 
power, in a case where the increase in 
the value of the remainder of the pro- 
perty exceeded the amount of loss or 
expenses, to recover from the owner 
half the amount of such excess as a 
betterment charge, The validity of 
these provisions of the Bombay Pro- 
vincial Municipal Corporation Act was 
challenged ‘in a writ petition filed be- 
fore the High Court of Gujarat, under 
S. 299 of the Government of India Act, 
1935, as also Art. 31 of the Constitu- 


tion. This challenge succeeded in the 
High Court. The petitioners in that 
ease had also challenged. those provi- 


sions on the ground that they infringed 
the constitutional safeguards guaran- 
teed by Arts. 14 and 19 of the Consti- 
tution, The challenge under Art, 19 
was rejected by the High Court and 
was, not pressed before the Supreme 
Court. The challenge under Art. 14 
was not decided by the High Court. 
In appeal by the Ahmedabad Munici- 
pality the Supreme Court reversed the 
judgment of the Gujarat High Court 
and held that neither the provisions of 
S. 299 of the Government of India Act, 
1935, nor of Art. 31 of the Constitution 
were violated and left the question of 
Art. 14 of the Constitution to be dis- 
posed of by the Gujarat High Court. 
The decision of the Supreme Court is 
reported as the’ Municipal Corporation 
of the City of Ahmedabad v. The State 
of Gujarat, AIR 1972 SC 1730, referred 
to earlier. In the said case the Supre- 
me Court observed as follows (at 
pp. 1736 (2) and 1737):— 


“The Land Acquisition Act makes 
market value at a certain date the 
basis for the determination of compen- 


sation. But there is no one sure way 
of applying the principle. As is well 
known when set back is imposed by 


the line of the street the land actually 
acquired by the Corporation may be 
in some cases a few sq. yards or even 
a few sq. inches, Then again the land 
acquired may be of no significant use 
to anybody except to the Corporation 
as a part of the street. The land ac- 
quired may be wedge-shaped, some- 
times irregular in contour and often 
shapeless. If the principle of a willing 
seller and a willing buyer is applied, 
there can possibly be no market at all 
for the property acquired, It is not 
ev ald 
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tion of land for the street this princi- 
ple will break down. But having re- 
gard to the fact that in the course of 
widening the street the Corporation 
may have to acquire very irregular, 
shapeless and small pieces of land for 
the purposes of the street, a host of 
principles may have to be employed to 
determine the compensation. We asked 
learned counsel for the respondents 
what one general principle of determi- 
nation of compensation in such cases 
could have been appropriately specified. 
We did not get any satisfactory reply. 
It appears to us that this very diff- 
culty in specifying any known rule of 
compensation is responsible for the 
wording of S. 216 and S. 389 of the 
Act which, in our opinion, gets over 
the difficulty by providing full indem- 
nification for the loss or deprivation 
suffered by the owner of the building 
or other interests in the property. We 
have referred to the provisions with 
regard to appeals, 


The first appeal lies to the Judge of 


‘the Small Causes Court and a second 


appeal to the District Judge. The in- 
volvement of Civil Courts in finally 
determining compensation imports judi~ 
cial norms. Since full indemnification 
in accordance with judicial norms is 
the goal set by the Act, it is implicit 
in such a provision that the rules for 
determination of compensation shall be 
appropriate to the property acquired 
and such as will achieve the goal of 
full indemnity against loss. In other 
words, the Act provides for compen- 
gation to be determined in accordance 
with judicial principles by the employ- 
ment of appropriate methods of valua- 
tion so that the person who is depriv- 
ed of property is fully indemnified 
against the loss, This, by itself, in our 
opinion, is a specification of a principle 
for the determination of compensa- 
tion.” 


Since the provisions of S. 301 of the 
Act are in pari materia with the provi- 
sions relating to compensation in the 
Bombay Municipal Corporation Act, it 
follows that by S. 301 a full indemnifi- 
cation in accordance with judicial 
forms has been provided for, and it 
cannot be said that the compensation 
is not adequate or would be less than 
what would be allowed under the Land 


Acquisition Act. The solatium by 
way of 15 per cent provided for 
in Ractian 92 OX of the Tand 
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Acquisition Act is to be 15 percentum 
of the market value of the land which 
bas been acquired. Where, however, in 
the case of majority of acquisitions 
under S. 298 or 299 of the Act the land 
is such that there would be no market 
value for the property acquired, as 
pointed out by the Supreme Court in 
the Municipal Corporation of the City 
of Ahmedabad v. The State of Gujarat, 
to complain about non-receipt of 15% 
of the market value of the property 
acquired sounds like a contradiction 
in terms, In fact, the judgment of the 
Supreme Court in the above case shows 
that the owner of the land acquired 
under S. 298 or 299 of the Act is in 
most cases on a better footing when 
he receives compensation under S. 301 
of the Act than he would be were the 
compensation to be given to him only 
on the principles-laid down in Ss, 23 
and 24 of the Land Acquisition Act. 


‘ 18 It was next submitted that Sec- 
tion 301 of the Act did not itself lay 
down the principles upon which com- 
pensation was to be determined. This 
argument must be rejected in view of 
the judgment of the Division Bench of 
this High Court in the Municipal Com- 
missioner for the City of Bombay v. 
Patel Haji Mahomed Abdul Janu, 
(1890). ILR 14 Bom 292 referred to ear- 
lier. Such an argument was also adv- 
anced in the Municipal Corporation of 
the City of Ahmedabad v. The State 
of Gujarat, and was expressly rejected. 
Another Division Bench of this High 
Court consisting of Kamat and Mukhi, 
JJ., -in First Appeal No. 386 of 
1968 with First Appeals Nos. 387 to 395 
of 1968, Municipal Corporation of 
Greater Bombay v. The Central Bank 
Executor and Trustee Company Ltd., 
decided on Aug. 5/6, 1974* (Unrep.) 
after referring to the above decision of 
. the Supreme Court, has pointed out 
in detail what “full indemnification” 
would mean. The Division Bench held 
that the owner must be fully indemni- 
fied for each and every loss that has 
been sustained by him, whether it 
related to the land acquired or to the 
remainder of the property. 


19. It was then contended by Team- 
ed counsel for the first respondent that 
under S. 34 of the Land Acquisition 
Act interest was payable to the owner 
from the time possession was taken of 


* Since reported in ILR (1977) Bom 


Bombay Municipality. v, Durgadas Shankarrao 


ALR. 


the land acquired until the amount was 
paid or deposited as provided in the 
said Act, while there was no such 
provision in S. 301 of the Act. We are 
unable to accept this argument. If full 
indemnification is to be made to the 
owner, we fail to see why he would 
not be entitled to interest on the 
amount of compensation from the date 
of taking possession of his property, 


. and we are informed by learned coui- 


sel far the Municipal Corporation haf 
in fact Courts when determining com~ 
pensation award interest on the amount 
of compensation as from the said date 


26. In support of his submission 
that in being paid compensation under 
S. 301 of the Act the first respondent 
was being discriminated against when 
compared with the owners who would 
be paid compensation under the Land 
Acquisition Act, Mr, Sakhardande, 
learned counsel for the first respondent, 
referred us to several decisions of the 
Supreme Court, In our opinion, none of 
these decisions is relevant to the point 
which arises before us, for in each of 
these cases the classification sought to 
be made was held to be unreasonable 
and not to have a reasonable relation 
to the object sought to be achieved, 
and it was either admitted or clearly 
apparent that the compensation pay~ 
able under- the impugned statute was 
grossly discriminatory as compared to 
the compensation payable under the 
Land Acquisition Act, We will, how~ 
ever, briefly refer to these decisions. 
The first of these cases relied upon was 
that of P. Vajravelu Mudaliar v., The 
Special Deputy Collector for Land Ac- 
quisition, West Madras, AIR 1965 SC 
1017. In that case the Land Acquisi- 
tion (Madras Amendment) Act, 1961 
(the Madras Amendment Act, 1961), was 
struck down as infringing Art. 14 of 
the Constitution. The said Amending 
Act permitted the State to acquire 
land for housing schemes and laid dows 
principles for fixing compensation dif- 
ferent from those provided in the Land 
Acquisition Act under which the owner 
admittedly got a much lesser value 
than he would have got for the same 
land or a similar land if it was acquir- 
ed for another public purpose, like for 
example, a hospital. The Supreme 
Court held that the classification sec 
sought to be made was not reasonable. 
Now, in the case before us there is 


no question of the same land or simi- 
lar land being acquired for different 
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sioner, As pointed out by the Supreme 
Court in that case (at pp, 1027-8):.. 


“Out of adjacent lands of the same 
quality and value, one may be acquir 
ed for a housing seheme under the 
Amending Act and the other for a 
hospital under the Principal Act (that 
is, the Land Acquisition Act); out of 
two adjacent plots belonging to the 
same individual and of the same qua~ 
lity and value, one may be acquired 
under the Principal Act and the other 
under the Amending Act. From what- 
ever aspect the matter is looked at the 
alleged differences have no reasonable 
relation to the object sought to be 
For achieving the object, 
any land falling in any of the said 
eategories can be acquired under the 
Amending Act. So too, for a public 
purpose any such land can be acquired 
under the Principal Act. We, therefore, 
hold that discrimination is writ large 


on the Amending Act and it cannot be - 


sustained on the principle of reasonable 
classification. We, therefore, hold that 
the Amending Act clearly infringes 
Art. 14 of the Constitution and is void.” 
In the case before us the land which 
could be acquired under S. 298 or 299 
of the Act is not and cannot be of the 


same quality and value as the land 
falling outside the regular line of the 
street, because the land within the 


regular line of the street suffers. from 
various disabilities which we have 
pointed out above. The second case re- 
lied upon was the Deputy Commis- 
sioner and Collector, Kamrup v. Durga- 
nath Sarma, AIR 1968 SC 394, in which 
the Assam Acquisition of Land for 
Flood Control and Prevention of Erosion 
Act, 1955, was held to be  unconsti- 
tutional as violating Art. 31 (2) of the 
Constitution as it stood prior to the 
Constitution (Fourth Amendment) Act. 
Under that impugned Act the State 
Government had the power to acquire 
lands for works or other development 
measures in connection with flood con- 
trol or prevention of erosion. The com- 
pensation provided for in that Act was 
admittedly nominal. The Supreme 
Court held that in the State of Assam 
some land could be taken under the 
impugned Act for the purpose of works 
and other measures in connection with 
flood control and prevention of erosion 
on payment of nominal compensation 
while an adjoining land might be taken 
for other public purposes under the 
Land Acquisition Act, 1894, on payment 
of adequate compensation and that this 
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of land acquired 
under the two Acts- was not permissibie 
under Art, 14 of the. Constitution and 


‘resulted in unjust discrimination to 


owners of- land similarly situated by 
the mere accident of some land 
being acquired under one Act and 
another land being acquired under ano- 
ther Act. Here the owners of lands 
falling outside the regular line of the 
street and owners of lands falling with- 
in the regular line of the street are 
not similarly situated, The quality and 
value of the lands are different, An ad~ 
joining land lying within the regular 
line of the street can only be acquired 
by the Municipal Commissioner under 
S. 298 or 299 of the Act, and compen- 
sation would be paid for it only in the 
manner provided by S. 301. Further 
the compensation payable under S. 301 
of the Act is not only not nominal but 
in the, majority of cases more beneficial 
to the owner as pointed out earlier, 


21. The last Supreme Court autho- 
rity on this point relied upon by 
Mr, Sakhardande, learned counsel for 
the first respondent, was the case of 


Nagpur Improvement Trust wv, Vithal 
Rao, AIR 1973 SC 689. In that case 
the Nagpur Improvement Trust Act, 


1936, was held to be void, The compen- 
sation under that Act was admittedly 
much lower. Further the land could be 
acquired either under this Act or under 
the Land Acquisition Act. The Supreme 
Court held that this enabled the State 
Government to discriminate 







out earlier, in the case before us 
lands falling within the regular line of 


ability. . y are 
quality or value as the 
the regular line, and there is 
cretion or power in the Municipal 
Commissioner to acquire land within 
the regular line of the street under the 
Land Acquisition Act, Reliance was 
also placed upon a decision of this High 
Court in Union of India v. Kantilal 
Nihalchand, (1973) 75 Bom LR 155. The 
question in that case was of the vali- 
dity of S. 7 of the Requisitioning and 


Acquisition of Immoveable Property 
Act, 1952, as amended by Act XXXI 
of.1968. Under that section the com- 


pensation payable was admittedly much 
Tess than what would be payable under 
the Land Acquisition Act. It was 
argued on behalf of the State that the 
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impugned statutory provisions implied- 
ly repealed the Land Acquisition Act 
so far as acquisitions of the type pro- 
vided for in the said S. 7 were con- 
cerned. The two principles, namely (1) 
where a power is given to do a certain 
thing in a certain way, the thing must 
be done in that way or not at all, be- 


cause that method necessarily forbids 
other methods and (2) that a special 
law dealing with a particular matter 


excludes the general law previously 


enacted and dealing with the same 
matter, were accepted by the Court, 
What was, however, found on a com- 


parison of the two Acts was that there 
was no implied repeal as contended for 
by the State and that the provisions of 


the two statutes were consistent with 
each other and could accordingly be 
enforced at the ‘same time, and thus 


enabled the authorities to pick and 
choose lands for acquisition under ei- 
ther of the two Acts. The impugned 
provision was, therefore, declared to be 
void as infringing Article 14 of the Con- 
stitution, As we have pointed out 
earlier, there is no power in the Munici- 
pal Commissioner to pick and choose in 
this case. In respect of lands falling 
within the regular line of the street he 
must proceed if he wants fo acquire 
land only under S. 298 or S. 299 as the 
ease may be, and not under S. 296 of 
the Act. Further, there is no question 
before us of an implied repeal of one 
enactment by another, Both the pro- 
visions occur in the same Act one 
general and the other particular, and 
the question is whether these two pro- 
visions constitute alternative modes of 
acquisition so that the Municipal Com- 
missioner can pick and choose eifher as 
he likes, or whether the particular pro- 
vision constitutes an exception fo the 
general provision. It may finally be 
pointed out that so far as we are con- 
cerned, the matter is concluded by the 
decision of the Supreme Court in the 
Municipal Corporation of the City of 
Ahmedabad v. The State of Gujarat, 
AIR 1972 SC 1730, which dealt with 
identical provisions. It is true that the 


challenge under Art. 14 of fhe Con- 
stitution was not decided by the 
Supreme Court but the arguments 


which have been advanced on the points 
decided by the Supreme Court are the 
vary same arguments that have been 


advanced before us on the challenge 
under Art. 14. Compensation is fo be 
determined in money value. If what 


the owner of property which has been 
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acquired under S. 297 or 298 of the 
Act receives by way of compensation is 
either the same or in a number of 
cases even more than what he would 
have got under the Land Acquisition 
Act, we fail to see how any question of 
discrimination arises. We may also 
mention that on remand by the Supre- 
me Court, a Division Bench of tha 
Gujarat High Court, after considering 
the various sections of the Bombay Pro- 
vincial Municipal Corporations Act, 
which are in pari materia with the 
sections impugned in this case, nega- 
tived the challenge under Art. 14 of 
the Constitution (See Municipal Corpo- 
ration of the City of Ahmedabad v. 
State of Gujarat, (1973) 10 Guj LT 55), 


22. This brings us to the question 
of procedural discrimination raised by 
the first respondent. According to learn- 
ed counsel for the first respondent, 
procedural discrimination arises in 
3 ways (1) there is no provision in the 
Act for personal service of the notica 
of the proposal to prescribe a fresh 
regular line of the street upon the 
owners of the properties likely to be 
affected thereby, (2) there is no provi~ 
sion for giving a personal hearing fo a 
person who has filed his objections to 
such a proposal, and (3) there is no 
provision for any inquiry to be held 
by the Municipal Commsisioner in 
determining compensation nor any 
right to the owner affected to be heard 
before such compensation is determin- 
ed nor is there any provision for a 
reference or appeal fo a judicial tribu- 
nal against the amount of compensa= 
tion determined by the Municipal Com- 
missioner, 


23. So far as the questions of per- 
sonal service of notice and personal 
hearing are concerned some more facts 
are required fo be set out. Section 207 
of the Act requires fhe giving of a 
public notice of the proposal to pre- 
scribe a fresh regular line of the street. 


For the Linking Road in the instant 
ease it was given by the Municipal 
Commissioner by publication in the 
Maharashtra Govt. Gazette, Part II, 


dated Oct. 26, 1967. It was also publi- 
shed in ten local newspapers of dif- 
ferent languages on the same day. By 
this public notice objections were in- 
vited to the proposal. Under S. 297 of 
the Act a special notice is also requir- 
ed to be put up in the street or the 
part of- the street for which a fresh 
line is proposed to be prescribed. This 
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Special notice, signed by the Municipal 
Commissioner, was put up also on the 
same day, that is, on Oct. 26, 1967, at 
nine different points on the Linking 
Road, As the documents filed by consent 
at the hearing of the writ petition 
show, objections were in fact raised to 
this proposal by several parties, These 
objections were considered and the 
matter was referred to the Works Com- 
mittee (Suburbs by the Municipal 
Commissioner by his letter dated 
June 1, 1968. The said Committee met 
on June 26, 1958, considered the matter 
and recommended the said proposal to 
the Municipal Corporation. At its 
meeting held on Sept. 12, 1968 ` the 
Municipal Corporation accepted this 
recommendation. These facts clearly 
show that all the requiremments of 
S. 297 of the Act were complied with, 
that there was ample and adequate 
publicity given to this proposal and 
that such publicity resulted in the 
objections being raised to this proposal 
by several owners of properties who 
would be affected by the fresh regular 
line intended to be prescribed, What 
was, however, submitted was that each 
and every owner who would be affect- 
ed should have been served personally 
with the notice of this proposal and 
that because he was not so served, the 
First Respondent remained in ignorance 
that a fresh line was to be prescribed.: 
Reference was made to the provisions 
of S. 5A of the Land Acquisition Act in 
support of this submission. We are 
unable to understand this argument 
about personal service of notice or the 
reliance placed upon the provisions of 
the Land Acquisition Act for this pur- 
pose. Under S. 4 of the said Act when 
a land is intended to be’ acquired for a 
public purpose, a notification to that 
effect was at the relevant time required 
to be published in the Official Gazette 
and also made known by giving a 
public notice of the substance of such 
notification at convenient places in the 
concerned locality. Under S. 5A any 
person interested in any such land 
could thereupon, within thirty days 
after the issue of the notification, file 
his objections to the intended acquisi- 
tion. There is no provision in the Land 
Acquisition Act for personal service of 
a notice of the intention to acquire any 
land for a public purpose. It is true 
that S. 5A (2) provides for a personal 
hearing to be given to such person. A 
personal service of a notice and a per- 


sonal hearing are not sine qua non for 
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the exercise of every power by a 
public authority. Similar contentions 
with respect to the Maharashtra Re- 
gional and Town Planning Act, 1966, 
and the Bombay Town Planning Act, 
1954, were raised before one of us (be- 
fore Deshmukh J., as he then was) in 
Misc. Petn. No, 344 of 1974, Bharat 
Barrel & Drums Mfg. Co., Pvt. Ltd. v. 
The State of Maharashtra, decided on 
Feb. 24/25, 1976 (Unrep.) and were ` 
negatived. Even from the very nature 
of things, it would be extremely diff- 
cult, cumbersome and time-consuming, 
in cases such as this, to effect personal 


service of notice of the intention to 
prescribe a fresh regular line of the 
street upon each and every owner of 


the property who would be affected or 
to give them a personal hearing. Even 
under the Land Acquisition Act in 
eases of urgency referred to in S. 1? 
the Government or the Commissioner, 
as the case may be, has the power to 
direct that the provisions of S. 5-A of 
the Land Acquisition Act should not 
apply, and in such a case there would 
be no scope for filing any objections 
or giving any personal hearing to any- 
one wanting to object. 


24, Let us also sea why personal 
hearing is provided for by S. 5-A of 
the Land Acquisition Act. It is because 
of the type of objections which can be 
filed to the proposed acquisition, The 
type of objections which can be raised 
can be seen ‘from the rules for the 
guidance of officers made by the Gov- 
ernor-in-Council under S, 55 of the 
said Act by G. O. No. 9173 Revenue, 
dated Oct. 4, 1926. These objections 
have to be specific such as: 


“(i) the notified purpose is not ge- 
nuinely or properly a public purpose; 

(ii) the land notified is not suitable 
for the purpose for which it is notified; 

(iii) the land is not so well suited 
as other land; 

(iv) the area proposed is excessive; 

(v) the objectors land has been 
selected maliciously or vexatiously; 


(vi) the acquisition will destroy or 
impair the amenity of historical or 
artistic monuments and places of pub- 
lic resort; will take away important 
public rights of way or other conveni- 
ences or will desecrate religious build- 
ings, graveyards and the like.” 

These are objections which require to 
be heard and determined. It is obvious 
that hardly any one of these objections 
could have any relevance when a fresh 
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regular line of the street is to be pre- 
seribed. Can it be contended that pre- 
scribing a regular line of the street, 
whether original or in substitution of 
the line already prescribed, is nof a 
public purpose? It cannot be for cb- 
viously this is a public purpose, Is if 
possible for a property-owner to raise 
the other objections listed above¥ The 
_ Fegular line of the street would have 
to be either a straight line or a regu- 
lar curve. Can a property-owner say 
that the regular line of the street 
should pass through the properties of 
his neighbours but not his own? That 
would be tantamount to saying that 
the regular line of fhe street ‘should 
not be regular but should be zig-zag. 
Can he say that his land has been 
selected maliciously and  vexatiously 
when the regular line proposed fo be 
prescribed passes regularly and unifor- 
miy through his property as also 
through the properties of his neigh- 
bours? The nature of the objections 
which can be raised to the proposed 
prescription of a fresh regular line are 


from their very nature so limited and 


restricted that no personal hearing is 
mecessary for their consideration, 


25. Further, since under S. 297 (2) 
of the Act the authority to the Muni- 
cipal Commissioner is to be given by 
the Municipal Corporation at one of 
its meetings, one wonders by whom 
the personal hearing contended for by 
the first respondents is to be given 
Under S. 297 (1) (b) (ii) it is for the 
Municipal Corporation to consider all 
objections to the proposal. In such a 
case the personal hearing suggested by 
the first respondent could only be given 
by the Municipal Corporation, that is, 
by the Councillors who have to give to 
the Mecnicipal Commissioner the autho- 
rity of the Corporation in a meeting of 
the Municipal Corporation. Such a hear- 
ing is impracticable. Once the public 
Purpose is granted and the authority of 
the Municipal Corporation given and 
the fresh regular line is prescribed, all 
that remains is to take possession of 






open, as and when it is convenient and 
financially feasible for the Municipal 
Corporation to do so. For this S. 299 
of- the 
intention to take possession to be given 
to the owner of the land or 
- [when the land is unbuilt upon, There 
is no question then of giving any hear- 
ing to the owner. for there is nothing 
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on which he'can be héard. We thus sée 
no procedural discrimination in the 
abšence of a provision for personal ser- 
vice of notice or in the absence of any 
provision for a personal hearing, 


26. So far as the third ground on 
which it is contended that there is pro- . 
cedural discrimination is concerned, 
such a ground is not borne out by- the 
relevant provisions of the Act. It is, . 
true that there is no provision in Sec- 
tion 301 of the Act for the Municipal 
Commsisioner to give a hearing before 
determining the compensation, but 
under S. 504 any person aggrieved by 
his determination has the right to 
make an application to the Chief Judge: 
of the Court of Small Causes, The said 
section provides as follows: 


“504. Amount of expenses or com- 
pensation to be determined in all cases 
of dispute by the Chief Judge of the 
Small Causes Court, 


If, in any case not falling under 
5. 491, any person is required by this 
Act, or by any regulation or by-law 
framed under this Act, to pay any ex- 
penses or any compensation, the amount 
to be so paid and, if necessary, the 
apportionment of the same, shall, in 
case of dispute, be determined, except 
°as is otherwise provided in Ss, 502 and 
515, by the Chief Judge of the Small 
Cause Court on application being made ` 
to him for this purpose at any time 
within one. year from the date when 
such expenses or compensation first be- 
came claimable,” : 


Against the decision of the Chief Judge 
of the Court of Small Causes’ an ap- 
peal lies to the High Court under S, 3 
of Act No. 12 of 1888. It was, however,| 
contended that the word ‘person’ in 
5. 504 does not include the Municipal 
Commissioner. We are unable to accept 
this argument. Section 3 of the Bom- 
bay General Clauses Act, 1904, defines 
certain words and expressions, and 
these definitions apply to these words 
and expressions when used in the said 
Act and in all Bombay Acts or Maha- 
rashtra Acts made after the com- 
mencement of the Bombay General 


- Clauses Act. Under S. 4 of the said Act 


the definitions of several of the words 
given in S. 3 are also to apply to all 
Bombay Acts made before the com- 
mencement of .the Bombay General 
Clauses Act. The Act with which we 
are concerned was made before the 
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Bombay General Clauses Act, and by 
virtue of the provisions of S. 4 of the 
Bombay General Clauses Act the defi- 
nition of the word ‘person’ given in 
el. (35) of S. 3 of that Act would apply 
wherever the word ‘person’ is used in 
the Act, namely the Bombay Municipal 
Corporation Act, unless there is. any- 
thing repugnant in the subject or con- 
text. The word ‘person’ is defined by 
the said clause (35) as follows: 


“person’ shall include any company 
er association or body of individuals, 
whether incorporated or not,”. 


We are unable to see anything repug- 
nant in the subject or context in 
which the word ‘person’ is used in Sec- 
tion 504 to exclude from the meaning 
of that word the Municipal Commis- 
sioner. On the contrary, the language 
of that section shows that the Muni- 
cipal Commissioner is in fact included. 
This section confers upon the Chief 
Judge of the Court of Small Causes the 
power to determine the amount of any 
expenses or. compensation “except as 
is otherwise provided in Sections 502 
and 515”. Under Section 502 it is for a 
Magistrate who convicts a person of a 
municipal offence to determine the 
compensation payable by such person. 
Under Section 515 a Presidency Magis- 
trate is conferred the power, upon any 
complaint made to him by any person 
about the existence of any nuisance, 
inter alia to direct the Municipal Com- 
missioner to pay to the complainant 
compensation for his loss of time in 
prosecuting such complaint. But for 
the exception enacted in S. 504, 
the compensation which a Presidency 
Magistrate would direct the Municipal 


Commissioner to pay under Section 
515 would also have been: deter- 
minable by the Chief Judge of the 


Court of Small Causes, and it is for 
this reason that Section 515 along with 
Section 502 have been excluded from 
the ambit of Section 504. Regularly ap- 
plications are made to the Chief Judge 
of the Court of Small Causes for de- 
termining compensation under Section 
301, and appeals therefrom have been 
filed before this High Court either by 
the Municipal Commissioner or by the 
applicant. In Dattatraya Balwant Chit- 
nis v. The Municipal Commissioner of 
Bombay, (1907) 9 Bom LR 1321, 1328, 
a suit was filed by the trustees of a 
temple at Walkeshwar for an injune- 
tion against the Municipal Corporation 
from carrying out certain drainags 
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operations at Malabar Hill. In the 
course of his judgment Russell, J, 


observed that the amount of compensa- 
tion would have to be determined be- 
fore the Chief Judge of the Small 
Cause Court, Bombay, under S. 504 of 
the Act. The case of The Municipal 
Commissioner for the City of Bombay 
v. Patel Haji Mohomed Ahmed Janu, 
(1890) ILR 14 Bom 292, was an appeal 
by the Municipal Commissioner against 
the decision of the Chief Judge of the 
Small Cause Court given under Section 
504 of the Act, determining the com- 
pensation in respect of set-back lands 
taken possession of by the Municipal 
Commissioner. The Division Bench 
judgment in First Appeal No. 386 of 
1968 with First Appeals Nos. 387 to 395 
of 1968 — Municipal Corporation of 
Greater Bombay v, The Central Bank 
Executor and Trustee Company Ltd. 
was also given in appeals filed by the 
“Municipal Commissioner against the 
decision of the Chief Judge of the 
Court of Small Causes under Section 
504 determining compensation in re- 
spect of lands acquired under Sections 
297 and 298 of the Act. It is true that 
in none of these cases the point was 
taken directly, but as we have pointed 
out earlier, this argument of the First 
Respondent is without any substance. 


27. So far as the nature of the in- 
quiry and the manner of determination 
of compensation are concerned, the 
following passage from the judgment 
of the Supreme Court in the case of 
The Municipal Corporation of the City 
of Ahmedabad v. The State of Gujarat 
AIR 1972 SC 1720, 1737, is apposite: 


“As regards the manner of determi- 
nation of compensation, it is provided 
in Section 390 of the Corporation Act 
(that is, the Bombay Provincial Muni- 
cipal Corporation Act, 1949). Under that 
section the Commissioner or such other 
officer as may be authorised by him 
shall hold such enquiry as he thinks fit 
and determine the amount of compen- 
sation to be paid. Either the Commis- 
sioner or an Officer authorised by him 
has to hold an appropriate enquiry be- 
fore determining the amount of com- 
-pensation. Since, as already seen, there 
is an appeal from such determination 
to the Judge of the Small Cause Court 
under Section 391 and a second appeal 


- to the District Court under Section 411, 


it is clear. that the enquiry must be 
made on broad judicial lines, Any arbi- 
trary determination is bound to be set 
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aside in appeal because the Judges in 
appeal will be -chiefly concerned to see 
whether the enquiry is made in accor- 


dance with normal judicial procedures 
for evaluating the loss by the applica- 
tion of methods of | valuation appro- 
priate to the particular acquisition be- 
fore them. Since no limitations are 
placed on the powers of the Appellate 
Judges in determining the loss in a 
just and appropriate manner, it- is ex- 
pected that the Commissioner or his 
authorised officer, who holds the en- 
quiry in the first instance, will be 
guided by principles which meet with 
the approval of the Appellate autho~ 
ities. In our opinion, therefore, the 
manner of the determination of com- 
pensation is also specified by the Act”. 
It is true that unlike in the Bombay 
Provincial Municipal Corporations Act 
there is no provision in the Act with 
which we are concerned, namely, the 
Bombay Municipal Corporation Act, for 
the holding of an inquiry at the time 
when the Municipal Commissioner de- 
termines the compensation. This, in 
our opinion, makes no difference, for 
while under that Act the original de- 
termination is to be by the Municipal 
Commissioner and an appeal is to lie to 
the Judge of the Court of Small Causes 
in the City of Ahmedabad and a second 
appeal to the District Court, under the 
Bombay Municipal Corporation Act the 
original determination itself, in case 
the compensation offered by the Muni- 
cipal Commissioner is not acceptable to 
the owner, istobe by a Judicial Officer, 
namely, the Chief Judge of the Court 
of Small Causes at Bombay, from 
whose decision an appeal lies to this 
High Court. Thus, the above observa- 
tions of the Supreme Court apply with 
equal force to the case before us. 


28. Turning now to the challenge 
under Article 31 (2) of the Constitu- 
tion, the learned single Judge has nega- 
tived this challenge This challenge 
was, however, again repeated before us 
by Mr, Sakhardande, learned Counsel 
for the First Respondent, In our opin- 
ion, it is not open to the First Re- 


spondent to challenge the sections in. 


question on the ground of any violation 
of Article 31 (2) in view of the provi- 
sions of Article 31 (5) (a) of the Con- 
stitution which provides as follows:— 


"31, Compulsory acquisition of 
perty. (5) Nothing in clause (2) 
affect— 


pro- 
shall 
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(a) the provisions of any existing 
law other than a law to which the 
provisions of clause (6) apply, or” 

If the Act were an “existing law”, the 
provisions of clause (2) of Article 31 
would not apply to it. Mr. Sakhar- 
dande, however, contended before us 
that the Act was extended to the area 
in which the land in question is situate 
after the coming into force of the Con- 
stitution, and it, therefore, was not an 
existing law as defined by clause (10) 
of Article 366 of the Constitution. 
Under the said clause (10) ‘existing 
law’ means any law, ordinance, order, 
bye-law, rule or regulation passed or 
made before the commencement of this 
Constitution by any Legislature, autho- 
rity or person having power to make 
such a law, Ordinance, order, bye-law, 
rule or regulation”. What is, therefore, 
to be seen under clause (10) of Arti- 
cle 366 in order to determine whether 
any law made by a Legislature is an 
existing law is to see whether it was 
made before the commencement of the 
Constitution by a Legislature having 
any power to make such law. The Act 
was passed in the year 1888. The fact 
that it extended to some areas after 
the coming into force of the Con- 
stitution, does not mean that it 
was made after the coming into 
force of the Constitution, and the sub- 
mission of Mr. Sakhardande that the 
Act is not an existing law must, there- 


fore, be rejected. Apart from this, 
the challenge under Article 31 (2) of 
the Constitution cannot survive in 


view of the judgment of the Supreme 
Court in the Municipal Corporation of 
the City of Ahmedabad v. The State of 
Gujarat. 


29. Mr. Sakhardande, learned Coun- 
sel for the First Respondent, also re- 
lied upon a judgment of the Andhra 
Pradesh High Court in Shrinivas Pitti 
v. Municipal Corporation of Hyderabad 


by its Commissioner, ILR (1972) 
Andh Pra 214. That was a case 
under the Hyderabad Municipal Cor- 


poration Act, 1956. The material provi- 
sions of that Act and the Act with 
which we are concerned are substan- 
tially the same. The Andhra Pradesh 
High Court held Section 387 (1) of the 
said Act to be ultra vires as infring- 
ing Articles 14 and 31 (2) of the Con- 


stitution. Section 387. (1), apart from 
the second proviso thereto, is in the 


same terms as Section 301 of our Act. 


The second proviso permitted the Muni- 
cipal Commissioner to recover from the 
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owner half the amount of the excess 
as a betterment charge if the increase 
in the value of the remainder of the 
property exceeded the amount of loss 
sustained or expenses incurred by the 
owner. According to the Andhra Pra- 
desh High Court, no principle for de- 
termination of compensation was speci- 
fied by the said Section 387 (1) and, 
therefore, it contravened the provisions 
of Article 31 (2) of the Constitution. 
This part of the judgment is no lon- 
ger good law in view of the deci- 
sion of the Supreme Court in the 
Municipal Corporation of the City of 
Ahmedabad v. The State of Guja- 


rat. The Andhra Pradesh High 
Court further held that the provi- 
sions for acquisition of land under 


Section 384 of the said Act, which cor- 
responds to Section 299 of our Act, 
were more stringent than the provisions 
made in Section 380 of that Act, which 
corresponds to our Section 296 and 
that discrimination was, therefore, writ 
large in the said provisions, and as 
there was no nexus between the basis 
of classification and the object sought 
to be achieved, Section 387 (1) was 
void also as infringing Article 14 of 
the Constitution. We have, however, 
come to the conclusion that the provi- 
sions of the sections impugned in the 
instant case are not more stringent 
than the provisions of Section 296 of 
the Act. We have held that the classi- 
fication made is reasonable and has a 
rational relation to the object sought to 
be achieved, With respect to the learn- 
ed Judges of the Andhra Pradesh High 
Court who decided the case, we are 
unable to agree with their reasoning 
or to follow this decision. We may 
also point out that in the said Act 
there was no provision for any refer- 
ence or appeal on the question of 
compensation to a judicial tribunal, 
which is not the case in the Act with 
which we are concerned, 


30. The First Respondent’s challenge 
-under Article 19 (1) (f) of the Consti- 
tution was negatived by the learned 
single Judge. At the hearing of these 
Appeals Mr. Sakhardande stated that 
the First Respondent was not pressing 
this challenge. 


31. In the result, we allow both 
these appeals, set aside the judgment 
and order appealed against and dismiss 
the Writ Petition filed by the First 
Respondent with costs, 
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32. The First Respondent will pay 
to the Appellants in each of these two 
Appeals the costs of the Appeals. 

33. The Second Respondent in both 
these appeals will bear and pay their 
own costs of the Appeals, 

34. The amount deposited by the 
Appellants in court as security for the 
costs in these appeals will be refunded 
to the Appellants. 

35. At this stage, Mr. Sakhardande, 
learned Counsel for the First Respon- 
dent makes an oral application for 
certificate of fitness to appeal to the 
Supreme Court under Article 133 (1) of 
the Constitution, 

36. Since we have merely followed 
the Supreme Court decisions, including 
J. K. Cotton Spinning and Weaving 
Mills Co. Ltd. v. State of Uttar Pra- 
desh AIR 1961 SC 1170; and The Muni- 
cipal Corporation of the City of 
Ahmedabad v. The State of Gujarat, 
AIR 1972 SC 1730, so far as all the 
points arising in these appeals are con- 
cerned, it is not possible for us to give 
a certificate contemplated by Article 
133 (1) of the Constitution. Hence we 
reject the application for leave to ap- 
peal to the Supreme Court. : 

Appeals allowed. 





AIR 1980 BOMBAY 115 
Mrs. SUJATA V. MANOHAR, J. 
Gangadhar Vishnu Puranik, etc., Jn- 


solvent v. M/s. Anandji Jethabai and 
Co., etc., Petitioning Creditors. 
In Insolvency Nos. 103 and 118 of 


1970, D/- 20-8-1979. 

(A) Presidency Towns Insolvency Act 
(1909), Ss. 52 (2) (b), 54 — ‘For 
his own benefit” — Power to manage 
joint family property cannot be exer- 
cised by insolvent for his own benefit 
— Such power does not vest in off- 
cial assignee. (1897) ILR 21 Bom 205 
held no longer good law in view of 
S. 52 (2) (b) of the Act. 

Sections 53 and 54 refer to cases 
where the property of the debtor is 
sought to be attached in execution of a 
decree. They cannot apply to a case 
where the creditor of the joint family 


of the insolvent seeks to attach the 
property of the joint family for the 


recovery of a joint family debt. The 
joint family properties do not vest in 
the Official Assignee; nor ishe bound to 
pay the joint family debts. 

(Para 12). 


LW/1W/A33/80/MBR 
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The expression “for his own benefit” 
occurring in S. 52 (2) (b) means the 
exclusive benefit of the insolvent. The 
power of the Karta of the joint family 
to alienate family property is not a 
power which can be exercised by the 
insolvent for his own benefit but is for 
the benefit of all the members, It does 
not, therefore, vest in the official assig- 
nee. (Para 12) 


The Official Assignee does not get the 
fight to administer the joint family 
properties or to sell them for the pay- 
ment of joint family debts in the event 
of the insolvency of the Karta. A- for- 
tiori he does not get such a right 
where the joint family has been sever- 
ed and the rights of a Karta have come 
toan end prior to insolvency. (1897) 
ILR 21 Bom 205 held no longer good 
law in view of Section 52 (2) (b) of 
the Presidency-Towns Insolvency Act. 


(Para 12) 


(B) Civil P. C. (1908), ©. 34, R. 1 — 
Official receiver im insolvency — Mort- 
gage suit for realisation of mortgage 
` debt — Subsequent . preliminary mort- 
gage decree — Decree absolute for sale 
after adjudicating mortgagor as insol- 
vent and prior to order staying order 
of adjudication — Held, official assig- 
mee could not be made party when 
decree absolute for sale was passed be- 
cause of stay order. (Para 13) 


(C) Presidency Towns Imsolvency Act 
(1909), Ss. 7, 85 — Applicability — 
Creditor of joint family seeking to 
execute decree obtained against joint 
family — Case does not fall within 
provisions of S. 7 or S. 85. 


Where the creditor of a joint family 
is seeking to execute a decree which 


he has obtained against the joint fami- ` 


ly, the interest of the Official Assignee 
is limited to what he would ultimately 
get as the share of the insolvent in 
the joint family property ‘after all the 
liabilities of the joint family have been 
discharged. Even in order to realise the 
-share of an insolvent in the joint 
family property, the Official Assignee 
is required to file a partition suit or to 
contest a partition suit if filed by any 
other coparcener. Such a partition suit 
cannot be brought before an insolvency 
Court. A fortiori, the question relating 
to the execution of decrees against a 
joint family obtained by creditors of 
the joint family cannot come before 
the insolvency Court. ATR 1932 Mad 
381, Rel. on, (Paga 17) 
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Cases Referred: Chronological Parag 
(1973) Decision of Bombay High Court, 

D/- 20-2-1973, In re Anglo Indian 

Drug and Chemical Co, Casa 17 
AIR 1962 All 256 43 
AIR 1956 Cal 656 12 
(1939) 41 Bom LR 506 18 


age) 41 Bom LR 1177: AIR 1940 Bom 


8 
(1936) 38 Bom LR 1129: AIR 1936 PC 
277 8 


AIR 1933 Lah 477 12 
AIR 1932 Mad 381 8, 17 
AIR 1931 Mad 317 a 8, 17 
AIR 1925 Mad 688 i 14 
(1897) ILR 21 Bom 205 12 


N. G. Thakkar i/b. M/s. Solomon and 
Co., for Official Assignee. J. I Mehta 
with Mrs. Divekar and Virag V. Tulze~ 
purkar, for Shembekar ‘Trust: R. D. 
Mehta, for defendants Nos. 1, 2, 8 and 
9 in High Court Suit No. 339 of 1970. 


JUDGMENT:— The insolvent, Ganga- 
dhar Vishnu Puranik, was originaliy 
the Karta of a joint family consisting 
of himself, his wife and sons. Some 
time in March 1965 and February 1966, 
the joint family of the insolvent had 
created mortgages in favour of Datta- 
traya Ganesh Shembekar and others, 
hereinafter known as the Shembekar 
Trust, in respect of Survey Nos. 59/1 
and 59/6 in village Asudgaon, Taluka 
Panvel, to secure a total sum of Rs. 3 
lacs together with interest, Admittedly, 
these mortgages of the joint family 
property were created in respect of 
joint family debts. 


2 In April 1970, a suit for the parti- 
tion of the joint family properties was 
filed in this Court by one of the sons 
of Gangadhar Vishnu Puranik, being 
Suit No. 339 of 1970. In that suit, by 
an order dated the 14th of September 
1970, the Court Receiver was appointed 
Receiver of the joint family properties 
by the consent of the parties. After the 
appointment of the. Court Receiver, on 
or about the 13th of September 1971, 
an order was passed adjudicating 
Gangadhar Vishnu Puranik an im- 
solvent. On that date, an order for the 
stay of the advertisement of adjudica- 
tion was also passed. On the i4th of 
October 1971, the appeal Court granted 
a stay of the order of adjudication 
passed on the ł3th of September 1971. 
On the 2%h of November 1971, the . 
order of stay was modified and it was 
limited toa stay of the advertisement 
only. Some time thereafter, on the 20th 
of July 1972, another member of the 
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joint family, Ashok, was also adjudi- 
cated an insolvent, 


3. After the order of adjudication 
against Gangadhar Vishnu Puranik, the 
Official Assignee was brought on the 
record of the partition suit which was 
then pending. In this partition suit, a 
consent preliminary partition decree 
was passed on the 12th of December 
1977 and the matter was referred to 
the Commissioner for Taking Accounts 
for the ascertainment of the shares of 
the various members of the joint fami- 
ly, including the insolvent. Under the 
consent terms, it was agreed and de- 
clared that the status of the joint 
family was served as from the 5th of 
April 1966. The matter is still pending 
before the Commissioner for taking 
Accounts. 


4, Prior to all these proceedings, the 
mortgagees of Survey Nos, 59/1 and 
59/6 had filed a suit in the Court of 
the Civil Judge, Senior Division, ait 
Alibag, being Special Civil Suit No, 10 
ef 1969, for the realisation of their 
mortgage debt. This suit was filed 
against the mortgagors on or about the 
14th of July 1969. On the 16th of July 
1969; the mortgagees applied for and 
obtained an attachment before judg- 
ment in respect of various other pro- 
perties of the joint family. On the 29th 
of April 1970, the attachment order 
was varied and the attachment was 
continued in respect of some of the 
properties only. On the 29th of June 
1970, a preliminary mortgage decree 
was passed in favour of the mortgagees 
in the Alibag suit. Thereafter, on the 
13th of October, 1971, that is to say 
after the order of adjudication and a 
day prior to the order of stay, a de- 
cree absolute for sale was passed in 
respect of the mortgage suit. It is im- 
portant to note this date because cer- 
tain arguments have been advanced by 
the Official Assignee in this connection. 
Gangadhar Vishnu Puranik was declar- 
ed an insolvent on the 13th of Septem- 
ber 1971 and an order for stay of the 
advertisement was also passed on that 
date. On the 14th of October 1971 there 
was a stay of the order of 13th of 
September 1971, and one day prior to 
the order of stay ie. on the 13th of 
October 1971 a decree absolute for sale 
was passed by the Alibag Court. On the 
date of the decree absolute for sale, 
the Official Assignee was not made a 
party to the Alibag suit. Thereafter, 
proceedings were taken by the mort- 
gagees in the Alibag suit for execution 
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of the decree obtained in their favour. 
A Darkhast for execution, being Dar- 
khast No. 6 of 1972, was filed on the 
Sih of May 1972. On the 8th of August 
1972, a notice under Order 21, Rule 16, 
of the Civil Procedure Code was serv- 
ed on the Official Assignee, A notice 
was also served on the Court Receiver 
appointed in the partition suit. ` Pursuant 
to these notices, the Court Receiver ap- 
peared throughout in the various exe- 
cution proceedings which have been 
taken out by the mortgagees. The Off- 
cial Assignee has stated in his report 
that he has not taken part in the Spe- 
cial Civil Suit No, 10 of 1869 or the 
execution proceedings thereunder, as 
the Court Receiver, High Court, Bom- 
bay, was defending the same on be- 
half of all the parties to the High 
Court Suit No. 339 of 1970, including 
the Official Assignee, as also because 
indemnity owas not furnished against 
the costs of contesting Special Civil Suit 
No. 10 of 1969 or the execution pro- 
ceedings, It is also pointed out by the 
Official Assignee in his report that 
apart from the notice under Order 21, 
Rule 16, no other notice has been serv- 
ed on him in respect of Special Civil 
Suit No, 10 of 1969 or the execution 
proceedings in respect thereof. Various 
orders have been passed in the execu- 
tion proceedings. It seems that during 
the pendency of this litigation, various 
joint family properties, including the 
mortgaged property and the properties 
in respect of which attachment before 
judgment was levied, were notified for 
acquisition, In May 1973, the Court 
Receiver appointed Receiver in the 
partition suit received a sum of Ru- 
pees 3,26,900/- as and by way of 


advance compensation in respect of 
some of the properties of the joint 
family acquired as aforesaid, but ez- 


cluding the mortgaged property. In the 
acquisition proceedings, the Court Re- 
ceiver obtained from the Land Acquisi- 
tion Officer a further sum of Rupees 
6,82,829.55 as and by way of advance 
compensation in respect of some of the 
joint family properties, but excluding 
the mortgaged property, some time in 
March 1975. Thereafter, pursuant to the 
order of the executing Court made ~n 
the 27th of March 1975, the mortgagees 
were permitted to recover from the 
Special Land Acquisition Officer a sum 
of Rs. 2,19,989.75, being the com- 
pensation in respect of a portion of the 
attached properties. In April 1976, the 
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executing Court ordered the Court Re- 
ceiver in the partition suit to deposit in 
Court a sum of Rs. 3,95,389/- from out 
of the compensation amounts received 
by him in respect of some of the at- 
tached properties towards the satisfac- 
tion of the mortgagees’ claim. This 
order was- challenged by the Court Re- 
ceiver. On the application made by the 
mortgagees, on the 2ist of November 
1977 the Court Receiver was once again 
directed to deposit in the Alibag Court 
a sum of Rs. 4,40,929.18 being the 
balance of the decretal amount then 
due and payable by the mortgagors. 
Ultimately, after taking various pro- 
ceedings to challenge this order, the 
Court Receiver was directed by this 
Court to deposit this amount in the 
Alibag Court, and on or about the 20th 
of November 1978 the Court Receiver 
has deposited this amount in the Alibag 
Court. 


5. A few days prior thereto, that is 
to say, on the 17th of November 1978, 
the Official Assignee has made a report 
which is the subject matter of the pre- 
sent proceedings. In the report, the 
Official. Assignee has prayed for an 
order restraining the mortgagees from 
directly or indirectly recovering or 
receiving any moneys or properties 
other than Survey Nos, 59/1 and 59/6 
which have been secured to them under 
the mortgages dated the 25th of March 
1965 and the 5th of February 1966, or 
the realisations therefrom, It may be 
noted that, so far, no compensation has 
been received in respect of these two 
properties. The Official ‘Assignee has 
also prayed for an order directing the 
mortgagees to deposit with the Court 
Receiver a sum of Rs. 2,19,929.75 which 
they have recovered from the Special 
Land: Acquisition Officer and has also 
sought a direction that the Court 
Receiver should be ordered and direct- 
ed not to deposit any amount in the 
Alibag Court. This prayer has now 
become infructuous in view of the 
orders already passed whereunder the 
Court Receiver has already made the 
deposit. The Official Assignee has also 
asked for a stay of all further proceed- 
ings in Special Civil Suit No, 10 of 1969 
and all further execution proceedings 
thereunder against- the two insolvents, 
Gangadhar Vishnu Puranik and Ashok 
Gangadhar Puranik, 


6. Before the various contentions 
raised by the Official Assignee are 
examined, it is necessary to examine 


the nature of the Official Assignees 
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right, if any, in respect of the moneys 
deposited in the Alibagh Court by the 
Court Receiver and the moneys appro- 
priated by the mortgagees towards their 
décretal claim. As far as the rest of 


the amount received pursuant to the 
acquisition proceedings is concerned 
it is lying deposited with the Court 


Receiver in the partition suit by con- 
sent of all the parties in that suit, in- 
cluding the Official Assignee. There is, 
therefore, no claim made by the Offi- 
cial Assignee at this stage in respect of 
the balance amount lying with the 
Court Receiver. 


7. One of the insolvents, Gangadhar 
Vishnu Puranik, was the Karta of the 
joint family consisting of himself, his 
wife and his sons. On the insolvency 
of a Karta, all his personal property 
and his undivided share in the Hindu 
joint family property vest in the Offi- 
cial Assignee. Under S. 52 (2) (b) of the 
Presidency Towns Insolvency Act, the 
property of the insolvent also includes 
‘the capacity to exercise and to take 
proceedings for exercising all such 
powers inor over orin respect of pro- 
perty as might have been exercised by 
the insolvent for his own benefit at the 
commencement of his insolvency or be- 
fore his discharge’. The father in a 
joint Hindu family has a right to pay 
his personal debts which have not been 
contracted for an immoral purpose from 
out of the share of his sons in the 
joint family property. Hence, in a 


„joint family the father has a right to 


pay his personal debts which are not 
arag tE (Avyavaharik) from 
out of his sons’ shares in the joint 


family property. This right also vests 
in the Official Assignee on the insol- 
vency of the father under the provi- 
sions of S. 52 (2) (b) of the Presidency 
Towns Insolvency Act, 


8 In this connection, a reference 
may be made to AIR 1931 Mad 317, 
Ramachandra v. Official Assignee, where 
it has been observed that notwith- 
standing the suit for partition and the 
consequent division in status, the right 
of the father to have his just debts 
paid out of the entire family property 
subsists and where the father has been 
adjudicated insolvent such right vests 
in the Official Assignee as ‘property of 
the insolvent divisible among his cre- 
ditors.’ It should, however, be borne 
in mind that the share of the son 
does not vest in the Official Assignee} 
what vests in the Official Assignee is 
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the right to get the personal debts of 
the insolvent incurred for a ‘just’ pur- 
pose paid from the shares of his sons. 
This has been clarified by the Privy 
Council in (1936) 38 Bom LR 1129, Sat 
Narain v. Shri Kishen Das and by the 
Madras High Court in AIR 1932 Mad 
381, Krishnamurthy v. Sundaramurthy. 
In Mulla’s Hindu Law, 14th Edition, 
p. 332, it is stated as follows :— 


“On the insolvency of the father of a 
joint Hindu family governed by ‘ the 
Mitakshara Law, there vest in the 


Official Assignee or Receiver — 

(a) the separate property of the in- 
solvent father and his undivided inter- 
est in the joint family property; and 


(b) the power which the father has 
to alienate the joint family property 
including the interest of his sons therein 
for paying his antecedent debts not 
contracted for an immoral purpose.” 


The father’s right to pay his just per- 
sonal debts out of the share of his sons 
in the joint family property subsists 
only so long as the joint family sub- 
sists; the right comes to an end on the 
severance of the joint family status. 
Thus, after the severance of the joint 
family, if the father creates any per- 
sonal debts, he has no right to alienate 
his sons’ share in the joint family pro- 
perty; the right of alienation which the 
father has is only in respect of a debt 
incurred prior to the severance of the 
joint family. In this connection, a re- 
ference may be made to Surajmal v. 
Motiram, (1939) 41 Bom LR 1177, where 
the nature ofa son’s obligation to pay 
his father’s debts and the rights of the 
creditors over the joint family property 
coming to the share of the son on parti- 
tion are fully discussed. 


9. In the present case, admittedly, 
by virtue of the consent terms filed in 
the partition suit, a severance has taken 
place in the joint family status as from 
the 5th of April 1966. The insolvent’s 
right to get his personal debts paid out 
of the share of his sons in the joint 
family would, therefore, be confined to 
the personal debts incurred by him 
prior to the 5th of April 1966. In the 
present case, however, certain joint 
family properties (including the shares 
of the sons of the insolvent therein) 
have been attached by the mortgagees 
for the realisation of their claim long 
prior to the insolvency. Once any joint 
family property is attached, the father 
has no power to alienate his sons’ share 
in that joint family property for pay- 
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ment of his personal debts. The whole 
purpose of attachment is to prevent 


such private alienation. In the present 
case, the joint family properties were 
attached by the mortgagees long prior 
to the insolvency of the father,” thus 
bringing to an end the right of the 
father to alienate these properties. 


10. The sum of Rs. 2,19,989.75 which 
has been paid to the mortgagees as well 
as the sum of Rs. 4,40,929.18 which has 
been deposited by the Court Receiver in 
the Alibag Court are in respect of the 
compensation received for the proper- 
ties originally attached by the martga- 
gees. Hence, as far as these properties 
and these amounts are concerned, thein- 
solvent, at the date of his insolvency, 
had no right to utilise the amounts for 
the payment of his just personal debts. 
This right, therefore, cannot vest in 
the Official Assignee. Therefore. as far 
as these compensation moneys are con- 
cerned, the Official Assignee does not 
get any right to utilise them for the 
payment of the personal debts of the 
insolvent concerned. The only property 
which vests in the Official Assignee in 
the present case is the personal pro- 
perty of the insolvent and his share in 
the joint family property. As far as 
the share of the insolvent in the joint 
family property is concerned, a parti- 
tion suit has already been filed to which 
the Official Assignee is a party. The 
consent terms which have been filed in 
the partition suit are filed with the con- 
sent of the Official Assignee also and a 
Court Receiver has already been ap- 
pointed of the joint family properties. 
These joint family properties cannot be 
divided between the coparceners until 
all the joint family debts are paid off 
first, and possibly - also the personal 
debts of the insolvent father incurred 
prior to April 1966 which might be re- 


coverable from the unattached joint 
family properties. In the consent terms 
which have been filed, however, the 


Official Assignee has not claimed the 
recovery of any such personal debts of 
the insolvent father incurred prior te 
1966 from out of the joint family pro- 
perties which were not the subject 
matter of any attachment. He has 
agreed that the Commissioner for tak- 
ing Accounts should ascertain the assets 
and liabilities of the joint family as on 
the 5th of April 1966 and that accounts 
be made up on that basis. Thus in the 
partition suit, it has been agreed by all 
the parties thereto, including the Of- 
ficial Assignee who represents the 
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shares coming to the insolvent father 
and the insolvent Ashok, that the joint 
family deþts will be paid from out of 
the joint family properties before the 
share of the insolvent comes into the 


hands’ of the Official Assignee. 
Hence, the only interest which 
the Official Assignee has in re- 


‘spect of the subject-matter of his re- 
port is the undivided share of the in- 
solvent in the joint family properties 
which might come to his hands after 
all the joint family debts are paid, The 
Court Receiver appeared in the execu- 
tion proceedings on behalf of all the 
parties to the partition suit in order to 
represent the interests of the joint 
family. The Official Assignee also was 
one such party whose interests were 
represented by the Court Receiver. He 
cannot, therefore, complain that the 
orders in the execution proceedings 
have been passed behind his back. It 
should also be noted that in the com- 
sent terms which have been filed in 
the partition suit, the joint family has 
admitted the debt of the mortgagees. 
There is, therefore, no dispute raised 
by any member of the joint family or 
by the Official Assignee about the debt 
payable to the mortgagees, 


~ 11. In the light of this position in 
faw, the various contentions raised by 
the Official Assignee need tobe exami- 
ned. The Official Assignee has relied 
upon the provisions of Ss. 53 and 54 of 
the Presidency Towns Insolvency Act 
which are as follows :— 


"53. (1) Where execution of a decree 
has issued against the property of a 
debtor, no person shall be entitled to 
the benefit of the execution against the 
Official Assignee, except in respect of 
assets realised in the course of the 
execution by sale or otherwise before 
the date of the admission of insolvency 
petition, 


(2) Nothing in this section shall 
affect the right of a secured creditor 
in respect of property against which 
a decree is executed. 

(3) A person who in good faith pur- 
chases the property of a debtor under 
a sale in execution shall in all cases 
acquire a good title to it against the 

Official Assignee, 

' 54. Where execution of a decree -has 
issued against any property of a debtor 
which is saleable in execution, and be- 
fore the sale thereof notice is given to 
the Court executing the decree that an 
order of adjudication has been made 
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against a debtor, the Court shall, on 
application, direct the property, if in 


the possession of the Court, to be deliv- 
ered to the Offcial Assignee, but the 
costs of the execution shall be- a first 
charge on the property so delivered, 
and the Official Assignee may sell the 
property or an adequate part thereof 
for the purpose of satisfying the 
charge.” 


Hence, under the provisions of these 
two sections, after an order of adjudi- 
cation, execution proceedings cannot be 
started or continued against thé pro- 
perty of the insolvent and the property 
should be delivered to the Official 
Assignee. ` 7 


12, Reliance has been placed in this 
connection on a case reported in AIR 
1956 Cal 656. Inre, Frank Morton Fisk, 
where the Court held that a judgment 
creditor, who had received money rea- 
lised in the execution proceedings after 
the date of the order of adjudication, 
was bound to refund the money to the 
Official Assignee. A similar view has 
been expressed in Sardar Mahomed v, 
Labhu Ram in AIR 1933 Lah 47%, 
Hence, it has been urged by the Offi- 
cial Assignee that once an order of 
adjudication is made, there can be no 
execution proceedings. The attachment 
levied on the property of the judg- 
ment-debtor must also cease and the 
property must be delivered to the Offi- 
cial Assignee. The two sections quoted 
above refer to cases where the pro- 
perty of the debtor is sought to be 
attached in execution of a decree. They 
cannot apply to a case where the cre- 
ditor of the joint family of the. insol- 
vent seeks to attach the property of 
the joint family for the recovery of a 
joint family debt. The joint family 
properties do not vest is the Official 
Assignee; nor is he bound to pay the 
joint family debts. The Official Assignee 
and some of the mortgagors relied 
upon the ratio of a decision of this 
Court in Sardarmal v.  Aranvayal 
Sabhapathy reported in (1897) ILR 21 - 
Bom 205. In that case one of the part- 
ners of a partnership firm who was the 
Manager of the joint family was adju- 
dicated insolvent. A judgment creditor 
of the insolvent attached the partner- 
ship property. On the application of the 
Official Assignee the property was re- 
leased from attachment. The Court 
held that the insolvent as the Karta əf 
the joint family had the power to con- 
vey the family property in payment. of 
family debts and this power now vest- 
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ed in the Official Assignee. Hence the 
power to sell the property in question 
vested in the Offcial Assignee, The 
property could not, therefore, be atta- 
hed in execution, But these observa- 
tions of the Court are no longer good 
law in view of the express provisions 
of 5. 52 (2) (b) of the Presidency 
owns Insolvency Act, 1909, which 
refer only to the “powers in or over or 
im respect of property as might have 
been exercised by the insolvent for his 
own benefit at the commencement of 










by the 
insolvent for his own benefit. It does 
mot, therefore, vest in the Official 


Assignee. In Mulla’s Hindu Law, 14th 
Edition, page 332, it is observed as fol- 
lows: “The expression ‘own benefit’ oc- 
curring in the clause means the exclu- 
sive benefit of the bankrupt. As the 
right of the manager to sell family 
property is not exclusively for his bene- 
fit but is for the benefit of all the 
members the proper view to take 
would be that such power cannot vest 
in the Receiver under S. 52 (2) (b) of 
he Presidency Towns “Insolvency 
Act.” The Official Assignee does not 
et the right to administer the joint 
family properties or to sell them for 
the payment of joint family debts in 
the event of the insolvency - of the 
Karta. A fortiori he does not get such 
e right where the joint family has been 
severed and the rights of a Karta have 
come to an end prior to insolvency. 
These are matters which have to be 
looked into not by the insolvency Court 
but by the Court which is trying the 
partition suit. If, in the execution pro- 
ceedings the Court Receiver represented 
all the parties to the partition suit, all 
orders which are passed in those pro- 
ceedings are binding on the Official As- 
signee also and it is not open to the in- 
solvency Court to go behind the orders 
passed by the Court at Alibag, which 
orders have been the subject-matters of 
review and or appeal in this Court 


13. The Official Assignee has pointed 
out that he was not made a party to 
the suit at the time when the decree 
absolute for sale was passed by the 
Alibag Court. It has been argued that, 
in. the absence of the Official Assignee, 
the decree absolute for sale is a nullity 
and is not binding on him. And by 
now, in his absence, the entire suit has 
abated. He has relied upon the deci- 
sion in Kripa Nath v. Ganga Prasad, 
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AIR 1962 All 256, where the Court held 
that in a mortgage suit filed after 
the insolvency of one of the mortgagors, 
the Receiver in Insolvency was a neces- 
sary party. In the present case, how- 
ever, at the time when the preliminary 
mortgage decree - was passed, the Offi- 
cial Assignee had not come into the 
picture at all, All the mortgagors were 
solvent. The decree absolute for sale 
was passed during the period when 
there was a stay order in respect of 
the order of adjudication. Though the 
Stay order was passed a day later than 
the decree absolute for sale, it operat- 
ed as a stay during the entire period 
covered by the order. Hence the inter- 
est of the insolvent did not vest in the 
Official Assignee as long as the stay 
was in operation. The Official Assignee 
could not, therefore, have been brought 
on the record on the day when the 
decree absolute for sale was passed. In 
any event, there is no doubt that on 
the date of the decree absolute for sale 
there was an order staying the adver- 
tisement of the order of adjudication. 
Hence, a creditor cannot be expected 
to join the Official Assignee as a party 
during the period when there was a 
stay of the advertisement also. The pre- 
liminary mortgage decree and the con- 
sequential decree absolute for sale can- 
not, therefore, be challenged by the 
Official Assignee. At the stage of exe- 
cution, a notice under O. 21, R. 16, was 
given to the Official ‘Assignee. It is true 
that no further notice of the execution 
proceedings has been given to the Offi- 
cial Assignee. But, admittedly, in the 
execution proceedings, the Court Re- 
ceiver participated on behalf of all the 
parties to the partition suit, including 
the Official Assignee. Under these cir- 
cumstances, it cannot be said that the 
execution proceedings are not valid or 
binding on the Official Assignee. 


14. The Official Assignee has urged 
that he is not a legal representative of 
the insolvent judgment-debtor under 
S. 47 of the Civil P. C. He should, 
therefore, have been separately made 
a party to the execution proceedings. 
He has relied upon the observations of 
the Madras High Court in the case of 
Official Assignee v. Aiyu Dikshithar, 
reported in AIR 1925 Mad 688. In this 
case itself the Court has held that for 
some purposes the Official Assignee 
represents the insolvent but he- has 
other capacities such as being a repre- 
sentative of the entire body of credi- 
tors, and in each case his character 
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must be determined having regard 10 
the circumstances. In the present case, 
the Official Assignee steps into the 
shoes of the insolvent as having an 
interest in the equity of redemption. 
He, therefore, can be considered as 
representing the interest of the insol- 
vent judgment-debtor. Secondly, m 
view of the fact that the Court Re- 
ceiver did take. part in the execution 
proceedings on behalf of the Official 
Assignee also, it cannot be held that the 
Official Assignee had no knowledge of 
the execution proceedings or that he 
was not represented thereat. I do not 
think that this contention of the Official 
Assignee survives. In any case, he is 
not disputingthe debt ofthe mortgagees. 
He is admittedly entitled to such share 
as the insolvent gets after payment of 
all the joint family debts. Therefore, 
he cannot object to the mortgagees re- 
alising their debt from the joint family 
properties which were attached long 
prior to the insolvency of any of the 
coparceners and in respect of which 
compensation moneys were received 
subsequently. 


15. It has next been urged by the 
Official Assignee that the mortgagees 
have aright only to go against the 
security which was originally given to 
them; they have no right to go against 
the other property of the joint famiy 
before realising the security which is 
granted in their favour. Mr, J. I, Mehta 
who appeared for the mortgagees point- 
ed out that the Alibag Court had per- 
mitted them to go against the other 
property of the joint family in view of 
the fact that no sale could be effected 
of the securities which were given to 
them. Anyway, this is a matter which 
the Alibag Court which is the execut- 
ing Court alone can look into. The in- 
solvency Court is not concerned with 


this aspect of the matter at all since 
this is a dispute between the joint 
family and a creditor of the joint 


family. 


16. The Official Assignee also urged 
that the joint family property should 
be available for pro rata distribution 
amongst all the creditors of the joint 
family as well as the personal credi- 
tors of the insolvent. As far as the per- 
sonal creditors of the insolvent are con- 
cerned, the Official Assignee has ho 
right to get the personal debts of the 
insolvent paid out of those joint family 
properties which were the subject- 
matter of attachment. As far as the 
creditors of the joint family are con- 
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cerned, it requires to be examined 
whether the joint family properties 
should be distributed pro rata amongst 
the creditors of the joint family or 
whether the attaching creditors are 
entitled to realise the properties in 
satisfaction of their decretal claim. It 
is true that an attachment does not 
create any charge over the property 
attached in favour of the ‘attaching cre- 
ditor, No authority need be cited for 
this purpose. The Official Assignee has, 
however, drawn my attention to a deci- 
sion reported in (1939) 41 Bom LR 506, 
Byramji Bomanji Talati v. The Offcial 
Assignee of Bombay, and to the provi- 
sions of Ss. 60, 64 and 73 of the Civil 
P.C. As far as S.73 of the Code is con- 
cerned, it applies to cases where more 
persons than one have made an appli- 
cation to the Court for the execution 
of decree for the payment of money 
passed against the same judgment-deb- 
tor and have not obtained satisfaction 
thereof. In such a situation where a 
number of decree-holders wish to realise 
their decrees from the same property, 
the assets have to be realised and dis- 
tributed rateably amongst all such 
decree-holders. In the present case, I 
do not find a number of judgment-cre- 
ditors of the joint family who want the 
joint family properties to be sold for 
the recovery of their claims, If such a 
Situation arises, the matter will have 
to be resolved in the partition suit 
which is directly concerned with the 
payment of joint family debts out of 
the joint family properties. The insolv- 


ency Court which is only concerned 
with the insolvency of some of the 
members of the joint family, is not 


the 
joint 
creditors 


rateable distribu- 
family properties 
of the joint 


concerned with 
tion of the 
amongst the 
family. 


17. The mortgagees have also point- 
ed out that under S., 7 read with Sec- 
tion 85 (3) of the Presidency Towns 
Insolvency Act, an Insolvency Court 
does not have any power to give the 
directions asked for in the report. Ac- 
cording to them, the directions amount 
to setting aside the orders pas- 
sed by the executing Court in Special 
Civil Suit No. 10 of 1969; they are in 
the nature of an appeal from the 
orders already passed. Under S, 7, the 
Insolvency Court has very wide powers. 
In an unreported judgment In re 
Anglo-Indian Drug & Chemical Co. 


dated the 20th of Feb. 1973 (Bom), 
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J. L. Nain, J., expressed the view that 
S. 7 ought to be freely used in appro- 
priate cases by the Court. In that case, 
the Court compelled two outsiders to 
pay the amount to the Official Assignee 
without the Official Assignee having to 
file a suit. However, as the Madras 
High Court has pointed out in AIR 
1931 Mad 317, Ramachandra v. Official 
Assignee, basically the provisions of 
S. 7 are for the purpose of deciding all 
questions of priorities and all other 
questions which may arise in any case 
of insolvency and which require to be 
decided for making a complete distribu- 
tion of property amongst the creditors 
of the insolvent. Similarly, under S. 85 
also, directions can be given in the 
course of administration of the pro- 
perty of the insolvent and distribution 
thereof amongst the creditors of the 
insolvent, These sections are meant to 
facilitate the work of the Official 
„Assignee, so that he may not have to file 
suits in order to recover the estate of 
the insolvent for the purpose of distri- 
bution amongst his creditors. The pre- 
sent case does not fall within the pro- 
visions of S. 7 or S. 85. (The provi-, 
sions of S. 36 are not relevant in- the 
present proceedings). This is a case 
where the creditor of a‘ joint family 
is seeking to execute a decree which he 
has obtained against the joint family, 
The interest of the Official Assignee in 
such a litigation is limited to what he 
would ultimately get as the share of 
the insolvent in the joint family pro- 
perty after all the liabilities of the 
joint family have been discharged. 
Even in order to realise the share of 
an insolvent in the joint family pro- 
perty, the Official Assignee is required 
to file a partition suit or to contest a 
partition suit if filed by any other co- 
jparcener. It is well-settled that such 
a partition suit cannot be brought be- 
fore an Insolvency Court. A fortiori, 
the question relating to the execution 
of decrees against a joint family obtain- 
ed by creditors of the joint family can- 
pot come before the Insolvency Court. 
Vide Krishnamurthy v. Sundaramurthy, 
AIR 1932 Mad 381, where the Court 
held that no suit for partition can ever 
be filed in the Insolvency Court by the 
Official Assignee representing the 
father. Hence, the Official Assignee 
cannot come before the Court by way 
of a report for the purpose of settting 
aside the various execution proceedings 
which have been initiated by the mort- 
gagees and in respect of which various 
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orders have been passed by the com- 
petent Court concerned. However, even 
on merits this is not a fit case in 
which the directions sought for can be 
given, 

18. Under the circumstances, there 
will be no order on the report. All in- 
terim orders made in this report are 
vacated, 7 

19. In view of the legal points in- 
volved in the report, there will be no 
order as to costs, 

Order accordingly, 


AIR 1980 BOMBAY 123 
DESHMUKH, C. J. AND MADON, J. 


Nagin Mansukhlal Dagli, Plaintif vw. 
Haribhai Manibhai Patel, Defendant. 


Short Cause Suit No. 890 of 1978, 
D/- 8-2-1979, 


(A) Presidency Small Cause Courts 


Act (1882) (as amended by Presidency 
Small Cause Courts (Maharashtra 
Amendment) Act, 1975 (Maharashtra 


Act 19 of 1976)), S. 41 — Bombay City 
Civil Court Act (1948), S. 3 — Jurisdic- 
tion to try suits under — High Court 
does not have original jurisdiction to 
try suits mentioned in the Sections in 
view of clause 12 of Bombay High 
Court Letters Patents Amendment Act, 
1948. (Bombay High Court Letters 
Patents Amendment Act, 1948 (Bombay 
Act 41 of 1948), CI. 12). (Para 7) 


(B) Presidency Small Cause Courts 
Act (1882), (as amended by Presidency 
Small Cause Courts (Maharashtra 
Amendment) Act, 1975 (Mah Act 19 of 
1976)), S. 41 — Suits between licensors 
and licensees or landlords and tenants. 
— Words “licensors and licensees” and 
“landlords and tenants” also cover case 
of persons who once held such rela- 
tionship but such relationship has now 
come to an end. 


The words “a licensor and licensee” 
and “a landlord and tenant” have been 
used in this section in accordance with 
a very well-settled and normal legis- 
lative drafting practice. In various 
statutes dealing with rights and obliga- 
tions arising out of a jural or contrac- 
tual relationship and enforcement of 
such rights and obligations, the parties 
are described by the legal character 
they bear. Words which describe a 


person’s legal character — the cha- 
racter which he _ either holds or 
KW/KW/G96/79/SLL/RSK 
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has once held — are used in sta- 
tutes as a means of identification or a 
label to point out the particular rights 
and obligations which arise out of such 
relationship either during its substance 
or after its termination that is either 
are existing relationship or are erst- 
while relationship, ` (Para 8) 


(C) Presidency Small Cause Courts 


Act, 1882 (as amended by Presi- 
dency Small Cause Courts (Maha- 
rashtra Amendment) Act, 1975 (Mah, 
Act 19 of 1976)), S. 41 read with 


Clauses (i) and (s) of S. 19 — Suit by 
licensor against licensee — Relation- 
ship of parties as licensor and licensee 
not disputed — Relief claimed was de- 
claration that defendant was trespasser 
and had no right; title or imterest to 
remain in the flat and for mandatory 
injunction to vacate and handover pos- 
session — Held suit in substamce was 
not for a declaratory decree but for 
recovery of possession om determima- 
tion of license, legal ingenuity im 
drafting plaint could not alter real cha- 
racter of plaint. (Paras 9, 10) 


(D) Presidency Small Cause Courts 
Act, 1882 (as amended by Presidency 
Small Cause Courts (Maharashtra 
Amendment) Act, 1975 (Mah. Act 19 of 
1976), S. 44 — Scope — Section ‘con- 
templates suit relating to recovery of 
possession’ — Words ‘relating to reco- 
very of possession’ are wide enough to 
include all other reliefs which plaintiff 
can claim in suit for recovery of pos- 
session on termination of license or 
tenancy. (Para 11} 


M. S. Sanghavi with T. R. Andhaya- 
rujina, for Plaintiff}; K. K. Vyas with 
S. K. Vyas, for Defendant. 

MADON, J.:.— The question with re- 
spect to this Court’s jurisdiction to 
entertain and try this suit filed on the 


Original Side has been referred to a 
Division Bench by a learned single 
Judge of this High Court and now 


comes before us for our determination. 


2. The Plaintiff is the monthly ten- 
ant of a flat on the ground floor of a 
building belonging to Ashok Nagar Co- 
operative Housing Society Limited situ- 
ate at 10th North-South Road, Juhu- 
Vile Parle Development Scheme, Bom- 
bay-400056. By an agreement dated 
June 20, 1968 the Plaintiff granted to 
the Defendant leave and licence to 
occupy the said flat upon terms and 
conditions contained in the said agree- 
ment. The said licence was for a period 
of all months commencing from June 
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15, 1968, and the licence fee mentioned 
therein was a sum of- Rs. 400 per 
month. By clause 14 of the said agree- 
ment the Defendant covenanted that 
on the termination of the said licence 
he would remove himself quietly and 
peacefully along with his family mem- 
bers and his servants and agents and 
their furniture and fixtures and would 
give vacant possession of the said pre- 
mises to the Plaintiff. On the expiry of 
the period of the said agreement a 
fresh agreement was arrived at be- 
tween the Plaintiff and the Defendant 


on July 4, 1869 under which the said 
licence was renewed for a further 


period of 11 months from July 1, 1989 
upon the same terms and conditions, 
except that the monthly licence fee was 
reduced to Rs, 375. The said second 
agreement expired by efflux of time 
on May 31, 1970, i 

3. On April 14, 1978 the Plaintif 
through his advocates called upon the 
Defendant to remove himself from the 
said flat. By his advocates’ reply dated 
May 17, 1978 the Defendant alleged 
that before the expiry of the said 
gecond agreement in or about January 
1970 -an oral agreement was arrived at 
between the Plaintiff and the Defen- 
dant under which it was agreed that 
the Defendant would continue as a 
licensee for so long as he desired and 
that the said licensee was subsisting on 
February 1, 1973, on which date by. 
reason of the amendment of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947, by Mah Act 
XVII of 1973, the Defendant became a 
protected licensee within the meaning 
of the said Act. 

4, The Plaintiff thereupon filed the 
present Suit, After setting out the 
said two agreements the Plaintiff aver- 
ted as follows: 


“The Plaintiff says and submits thai 
leave and licence granted to the De- 
fendant came to an end by efflux of 


time as stated hereinabove. The Plain- 
tiff, therefore, says and submits that 
the Defendant’s occupation of the said 
premises since then has been and is 
wrongful and illegal, and is that of a 
trespasser,...The Plaintiff says and sub- 
mits that he is entitled to recover 
vacant possession of the said flat from 
the Defendant as the Defendant has no 
right of any nature whatsover to re- 
main in use and occupation of the 
same.” 

Prayer (a) of the Plaint is for a decla- 
ration that the Defendant was a tres- 
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passer upon and in respect of the said’ 


fiat and that he has no right, title or 
interest to remain or continue to. re- 
main in use and occupation or- posses- 
sion thereof. Prayer (b) of the Plaint 
is for a mandatory injunction to direct 
the Defendant to forthwith remove 
himself, his servants and agents, to- 
gether with his belongirigs, from the 
said flat and to hand over vacant and 
peaceful possession of the said flat- to 
the Plaintiff. Prayer (c) of the Plaint 
is for asum of Rs. 35,625 claimed by 
way oi damages from June 1, 1970 till 
the date of the filing of the Suit at the 
rate of Rs. 375 per month Prayer (d) 
ef the Plaint is for a sum of Rs. 375 
per month or such other sum as the 
Court may think fit by way of future 
mesne profits or damages or compensa- 
tion for wrongful use and occupation 
of the said flat from the date of the 
filing of the Suit till vacant and peace- 
ful possession of the said flat is handed 
over to the Plaintiff. 


5. After the filing of the Suit, the 
Plaintiff took out a notice of motion, 
being Notice of Motion No. 711 of 1978, 
for the appointment of an interim 
receiver and for an interim injunction. 
In his affidavit in reply to the said 
Notice of Motion the Defendant inter 
alia contended that by reason of Sec. 
410f the Presidency Small Cause Courts 
Act, 1882, as substituted by the Presi- 
dency Small Cause Courts (Maha- 
rashtra Amendment) Act, 1975 (Mah. 
Act XIX of 1976), the Presidency Small 
Cause Court at Bombay had been con- 
ferred exclusive jurisdiction to try 
suits between a licensor and licensee 
relating to the possession of an im- 
movable property situate in Greater 
Bombay, and, therefore, this Court had 
no jurisdiction to entertain or try this 
Suit. In view of the provisions of Sec- 
tion 9-A inserted in the Code of Civil 
Procedure, 1908 by Mah. Act XXV of 
1970, Bharucha, J., before whom this 
Notice of Motion reached hearing, de- 
cided to try this question as a prelimi- 
nary issue. Subsequently he referred 
this question to a Division Bench for 
determination, When this matter came 
before, us, we accordingly framed the 
necessary issue with respect to this 
question and tried it as a preliminary 
issue. This issue is: 


‘Whether by reason of the provi- 
sions of Section 41 of the Presidency 
Small Cause Courts Act, 1882, as sub- 
stituted by the Presidency Small Cause 
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Courts (Maharashtra Amendment) Act, 
1975 (Mah. “Act XIX of 1976), this 
Court has jurisdiction to entertain and 
try the Suit?” 


6. By the said Presidency Small 
Cause Courts (Maharashtra Amend- 
ment) Act, 1975 (Mah. Act XIX ot 
1976), Chapter VII of the Presidency 
Small Cause Courts Act, 1882, was 
substituted by a new Chapter consist- 
ing of Sections 41 to 46. We are con- 
cerned in this matter with Section 41 
as so substituted. The said Section 41 
provides as follows: 

“41, Suits or Proceedings between 
licensors and licensees or landlords and 
tenants for recovery of possession of 
immovable property and licence fees or 
rent, except to those to which other 
Act apply to lis in Smal] Cause Court 

(1) Notwithstanding anything con- 
tained elsewhere in this Act or in any 
other law for the time being in force, 
but subject to the provisions of sub- 
section (2), the Court of Small Causes 
shall have jurisdiction to entertain and 
try all suits and proceedings between a 
licensor and licensee, .or a landlord 
and tenant, relating to the recovery of 
possession of any immovable property 
situated in Greater Bombay, or relat- 
ing to the recovery of the licence fee 
orcharges or rent therefor, irrespective 
of the value of the subject matter of 
such suits or proceedings. 


(2) Nothing contained in sub-section 
(1) shall apply to suits or procee- 
dings for the recovery of posses- 
sion of any immovable property, or 
of licence fee or charges or rent 
thereof, to which the provisions of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, the 
Bombay Government Premises (Evic- 
tion) Act, 1955, the Bombay Municipal 
Corporation Act, the Bombay Housing 
Board Act, 1948 or any other law for 
the time being in force, applies.” 

The said Amending Act came into force 
en July 1, 197%, 


% In support of the plaintiffs case 
that this Court has jurisdiction to 








entertain and try the Suit, Mr. San- 
ghavi, learned Counsel for the plain- 
tiff, submitted that Section 41 of the 


Presidency Small Cause Courts Act as 
substituted by Maharashtra Amend- 
ment Act XIX of 1976 confers concur- 
rent jurisdiction upon the Presidency 
Small Cause Court at Bombay to try 
suits of the nature specified in the said 
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section and does not take away the jur- 
isdiction which this High Court on its 
Original Side or the Bombay City 
Civil Court possessed prior to the com- 
ing into force of the said Amending 
Act. In other words, according to Mr. 
Sanghavi, after the said Act came into 
force, a person who has granted a 
licence to another to use ahd occupy 
his immovable property has on the de- 
termination by efflux of time or termi- 
nation of such licence a choice of 
forum and he could either file the suit 
in the Presidency Small Cause Court 
or in the alternative in the High- Court 
or the Bombay City Civil Court de- 
pending upon the valuation of the sub- 
ject-matter of the suit. Mr. Sanghavi 
submitted that Section 41 as so sub- 
stituted did not contain any words ex- 
cluding the jurisdiction which the 
Civil Courts till then possessed. He 
argued that the section did not provide 
that the Presidency Small Cause Court 
at Bombay alone would have jurisdic- 
tion or that no other Court would have 
jurisdiction to try suits of the nature 
specified in the said section. He sought 
support for his arguments from the 
language of Section 28 of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947, which provides at 
the end of sub-section (1) thereof, “no 
other court shall have jurisdiction to 
entertain any such suit, proceeding or 
application or to deal with such claim 
or question.” In Mr. Sanghavi’s sub- 
mission the absence of a clause like 
the one in Section 28 of the Bombay 
Rent Act set out above clearly indicat- 
ed that this High Court and the Bom- 
bay City Civil Court continue to have 
concurrent jurisdiction in respect of all 
suits of the nature specified in the said 
Section 41. The arguments of Mr. 
Sanghavi, however, overlook two very 
important statutory provisions, namely, 
the amendment to clause 12 of the 
Letters Patent of this High Court and 
Section 3 of the Bombay City Civil 
Court Act, 1948. The extent and limits 
of the Ordinary Original Civil Jurisdic- 
tion of this High Court are prescribed 
by the said Clause 12. As originally 
enacted, the said clause 12 empowered 
this High Court in the exercise of its 
Ordinary Original Civil Jurisdiction to 
receive, try and determine suits of 
every description if the conditions pre- 
scribed by the said clause 12 were 
satisfied. There was an exception in the 
said clause 12 to the suits which the 


High Court on its Original Side could: 
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entertain and try. That exception was 
in the following words: 


“except that the said High Court 
shall not have such original jurisdiction 
in cases falling within the jurisdiction 
of the Small Cause Court at Bombay, 
in which the debt or damage, or value 
of the Property sued for, does not ex- 
ceed one hundred rupees.” 


By the Bombay High Court Letters 
Patents Amendment Act, 1948 (Bombay 
Act XLI of 1948), the said clause 12 
was amended with respect to the afore- 
said exception to the High Court’s 
power to entertain and try suits. After 
such amendment the said exception 
reads as follows: 


“except that the said High Court 
shall not have such original jurisdiction 
in cases falling within the jurisdiction 
of the Small Cause Court at Bombay 
or the Bombay City Civil Court.” 


The reason for this amendment was 
that the Government of Bombay had 
decided to set up a City Civil Court 
for Greater Bombay. Accordingly, on 
May 10, 1948 the Bombay City Civil 
Court Act, 1948 (Bombay Act XL of 
1948), was passed. The jurisdiction of 
the new Court was described in the 


following terms by Section 3 of the 
said Act: 
“Notwithstanding anything contained 


in any law, such court shall have jur- 
isdiction to receive, try and dispose of 
all suits and other proceedings of a 
civil nature not exceeding ten thousand 
rupees in value, and arising within the 
Greater Bombay...... id 


There are certain 
in the said section. 
are suits and proceedings cognizable 
by the High Court in its Admiralty, 
Vice-Admiralty, testamentary, inte- 
state, matrimonial and insolvency jur- 
isdictions and under any special law 
other than the Letters Patents and suits 
and proceedings cognizable by the 
Small Cause Court. Thus, by Section 3 
of the Bombay City Civil Court Act, 
the jurisdiction of the City Civil Court 
to entertain and try any suit or pro- 
ceeding cognizable by the Small Cause 
Court is expressly barred even though 
such suit or proceeding may be within 
the pecuniary jurisdiction of the City 
Civil Court. In order to obviate any 
argument that even after the setting 
up of the City Civil Court the High 
Court continued to have jurisdiction in 


exceptions provided 
These exceptions 


respect of civil suits cognizable by the 
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Bombay City Civil Court, the Legisla- 
lature of the Province of Bombay en- 
acted the said Bombay High Court 
Letters Patents (Amendment) Act, 1948 
(Bombay Act XLI of 1948), making the 
amendment set out earlier to clause 12 
of the Letters Patent. At the same 
time the Legislature took the oppor- 
tunity bythis amendment to abolish the 
concurrent jurisdiction which this High 
Court possessed in suits of which the 
subject-matter exceeded one hundred 
rupees in value and which were triable 
by the Bombay Presidency Small Cause 
Court. The Bombay City Civil Court 
Act, 1948, and the Bombay High Court 
Letters Patents Act, 1948, were both 
brought into force simultaneously on 
August 16, 1948 by notifications dated 
August 14, 1948. Thus, after the amend- 
ment to clause 12 of the Letters Patent 
this High Court had no jurisdiction to 
entertain and try or, to use the langu- 
age of clause 12, “to receive, try and 
etermine” any suit which is cognizable 
either by the Presidency Small Cause 
Court at Bombay or the Bombay City 
Civil Court. It is significant to note 
that the language of the new Section 41 
is strikingly similar to the language of 
Section 3 of the Bombay City Civil 
Court Act. It now becomes clear why 
the Legislature thought it neces- 
sary to introduce in Section 28 of the 
Rent Act a specific provision that no 
other Court will have jurisdiction to 
entertain any suit, proceeding or ap- 
plication or to deal with any claim or 
question provided for by the said Sec- 
tion 28. It was because at the date 
when the Bombay Rent Act was enact- 
ed, clause 12 of the Letters Patent had 
not been amended, and the only excep- 
tion to the High Courts jurisdiction 
with respect to suits triable by the 
Court of Small Cause at Bombay was 
with respect to suits falling within the 
jurisdiction of the Small Cause Court 
in which the debt or damage or value 
lof the property sued for did not exceed 
rupees one hundred. In view of the 
amendment to clause 12 of the Letters 
Patent, it is now not open to any party 
to contend that where the suit is cogni- 
zable either by the Bombay City Civil 
Court or the Bombay Presidency Small 
Cause Court, this High Court would 
have concurrent jurisdiction to try such 
suit. 


8. The next point urged before us 
by Mr. Sanghavi was that Section 41 
in terms applies to a licensor and a 
licensee and does not refer to the case 
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of persons who once held the relation- 
ship of licensor and licerisee but such 
relationship had come to an end either 
by the period of the licence expiring 
by efflux of time or by the termination 
of the licence. With respect to this 
submission the first point to be noted 
is that the section applies not only to 
suits between licensors and licensees 
but also between landlords and tenants 
fn cases where the Rent Act does not 
apply. Further, the section does not 
refer to only one category of suits but 
to several categories. These categories 


are: 
(1) suits between a licensor and 
licensee relating to the possession of 


any immovable 
Greater Bombay, 


(2) Suits between a landlord and ten- 
ant relating to the possession of any 
immovable property situated in Greater 
Bombay, 


(3) suits relating to the recovery of 
the licence fee or charges in respect of 
such immovable property, and 


property situated in 


(4) suits relating to the recovery of 
rent in respect of such property. 


Now, a suit for the recovery of licence 
fee or charges may lie either when a 
licence subsists or after it has come to 
an end, and similarly a suit for the 
recovery of rent may lie either when 
the tenancy subsists or after it has 
come to an end, but itis difficult to 
envisage a case where during the sub- 
sistence of a licence a licensor can file 
a suit for the recovery of immovable 
property from the licensee or where 
during the subsistence of a tenancy a 
landlord can file a suit against his ten- 
ant for the recovery of immovable pro- 
perty given on tenancy to his tenant. 
If a licensor or a landlord wants to 
recover possession of the property, his 
right to do so arises only on the ter- - 
mination of the licence or the tenancy, 
as the case may be, or upon the licence 
or the tenancy determining by 
efflux of time subject to the pro- 
visions of the Bombay Rent Act. Mr. 
Sanghvi, however, submitted that so 
far as licensors and licensees were 
concerned, a suit for the recovery of 
possession could be filed by a licensor 
even during the subsistence of the 
licence where the licence was revocable 
at willand had not been determined by 
a prior notice given by the licensor to 
the licensee, in which case, in Mr. 
Sanghavi’s submission, the filing of the 
plaint would operate as a determina- 
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tion of the licence, The fallacy in this 
argument lies in this that since the 
very act of filing the suit would be a 
termination of the licence, the «suit can- 
not be said to bea suit between a 
licensor arid licensee between whom 
such relationship is subsisting. Further 
to put such a construction upon Sec- 
tion 41 and to confine it only to suits 
of this one particular class would be to 
render the section meaningless so far 
as suits between landlords and tenants 
for the recovery of possessiori provided 
for in the said section are concerned, 
because under the law a tenancy can- 
not be determined in the manner in 
which a licence can be determined 
where there is no period provided for 
the licence and the licence is revocable 
at will. The use of the words “a licen- 
sor and licensee” and “a landlord and 
tenant” in the said Section 41 has no 
such particular significance or effect as 
canvassed for by Mr. Sanghavi. These 
words have been used in accordance 
with a very well-settled and normal 
legislative drafting practice. In various 
statutes dealing with rights and obliga- 
tions arising out of jural or contractual 
relationship and enforcement of such 
rights and obligations the parties are 
described by the legal character they 
bear. Thus, S, 108 of the Transfer of 
Property Act, 1882, which deals with 
the rights and liabilities of lessor and 
lessee, by cl, (h) provides that “the 
lessee may even after the determina- 
tion of the lease remove, at any time 
whilst he is in possession of the pro- 
perty leased but not afterwards. all 
things which he has attached to the 
earth...... ”. Clause (i) of the said S. 108 
provides that “when a lease of uncer- 
tain duration determines by any means 
except the fault of the lessee, he or 
his legal representative is entitled to 
all the crops planted or sown by the 
Jessee and growing upon the property 
when the lease determines, and to free 
ingress and egress to gather and carry 
them.” Clauses (h) and (i) use the 
word ‘lessee’ in connection with the 
rights of a lessee even after the deter- 
mination of the lease, because these 
rights which the lessee possesses in his 
character as a lessee and which came, 
into being by reason of the lease given 
to him. Certain rights he had during 
the continuance of the Jease. Certain 
rights accrued to him on the deter- 
mination of the lease. Rather than use 
the word ‘lessee’ while the lease sub- 


sists and a clumsy terminology 
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.or :a circumlocution to describe 
the same person after the leasa 
has determined, following the well- 
settled legislative drafting practice, 


clauses (h) and (i) of Sec. 108 refer to. 
that person in both eventualities by 
the word ‘lessee’, Similarly, in various 
Matrimonial Acts when dealing with 
the grant of permanent alimony to a 
wife after divorce, these Acts provide 
that the Court may grant such alimony 
to the wife either at the time of- the 
passing of the decree for divorce or on 
a subsequent application made to it 
for that purpose. The words used in 
the sections of the Matrimonial Acts 
are ‘husband’ and ‘wife’, even though 
after divorce the relationship of hus= 
band and wife between the divorced 
parties does not subsist. Examples of 
this will be found in S. 37 of the 


Special Marriage Act, 1954; S. 25 of 
the Hindu Marriage Act, 1955; S. 37 
of the Indian Divorce Act, 1869: and 


S. 40 of the Parsi Marriage and Divorce 
Act, 1936. Words which describe a 
person’s legal character—the character 
which he either holds or has once held 
= are used in statutes as a means of 
identification or a label to point out 
the particular rights and obligations 
which arise out of such  relationshi 
either during its subsistence or after 
its termination, that is, either are exist- 
ing relationship or are erstwhile rela- 
tionship. In the case of a lease, 
except where a tenant is a pro- 
tected tenant under the Rent Act, 
there is an obligation upon the 
lessee to hand over possession. of the 
property to the lessor on the expiry of 
the lease by efflux of time or its deter- 
mination, Similarly, in the case of a 
licence there is an obligation upon a 
licensee to remove himself from the 
immovable property, in respect of 
which he has been given the licence, 
and to hand over possession of such 
property to his licensor, These are 
obligations which are imposed both 
upon the lessee and the lIicensee by 
law, irrespective of whether such obli- 
gations are stipulated for in the inden- 
ture of lease or the agreement of 
licence or not. In the particular case 
before us cl. (14) of both the agree- 
ments of licence the first agreement 
dated June 20, 1968 and the second 
agreement dated July 4, 1969 — pro- 
vide that on the determination df the 
licence, the licensee, that is. the defen- 
dant, will give vacant possession of the 
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licensed premises to the licensor, that 
is, the plaintiff. Even the absence of 
such a clause would have, however, 


made no difference, for the position in 


law would have been the same. There 
is thus equally no substance in the 
second point urged before us by 


Mr. Sanghavi.. 


9. Mr. Sanghavi next argued that 
the relief claimed by him in the suit 
was not a decree for possession but 
was a declaration that the 
was trespasser upon or in respect of 
the said flat and that he had no right, 
title or interest to remain or continue 
to .remain in use and occupation or 
possession thereof, and for a mandatory 
injunction against the defendant forth- 
with to remove himself, his servants 
and agents, ‘together with his belong- 
ings, from the said flat and to hand 
over vacant and peaceful possession of 
the said flat to the plaintiff. In 
Mr. Sanghavi’s submission this was thus 
a suit for a declaration and an injunc- 
tion, and by reason of cls. (i) and (s) 
of S. 19 of the Presidency Small Cause 
Courts Act, 1882, the Small Cause 
Court had no jurisdiction to entertain 
such a suit or to grant such reliefs. 
The material provisions of the said 
S. 19 are as follows: 

"19. Suits in which Court has no 
jurisdiction, 

The Small Cause Court shall have no 
jurisdiction in — 

x 
an 


x x x 
- ©) Suits’ to obtain injunction; 

x x s x x 
(s) Suits for declaratory decrees;” 
The first question which arises is whe- 
ther this is really in substance a suit 
for a declaratory decree or an injunc- 
tion, or a suit for recovery of posses- 
sion of immovable property camouflag- 
ed in the guise of a suit for a declara- 
tion and injunction. The words which 
cl. (s) of S.19 uses are “suits for 
declaratory decrees.” Suits for declara- 
tory decrees are governed by Chap. VI 
of the Specific Relief Act, 1963. When 
declarations can be granted is provid- 
ed for by S. 34 of that Act, which 
occurs in that Chapter. Under the said 
S. 34 “Any person entitled to any legal 
character, or to any right as to any 
property, may institute a suit against 
any person denying, or interested to 
deny, his title to such. 
ight.” Now, here at no stage has the 
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defendant 
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character or ` 
what is. prayed for is a decree for 
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defendant denied or been interested in] ’ 
denying the plaintiff’s title to the said 
flat. On the contrary, his case as set 
out in his said affidavit in reply and 
in the correspondence proceedings the 
suit is that while the second agreement 
of licence was still subsisting, it was 
orally agreed between the parties that 
the license would continue: as long as 
the defendant desired. He is thus ac- 
cepting the title of the -plaintiff to the 
said flat as also the plaintiff’s right to . 
give thé licence in respect thereof to 
him in the plaintiffs legal character as 
licensor. The plaintiff has contended in 
the plaint that on the licence coming 
to an end the defendant is a trespasser 
upon the said premises. Whether 
defendant has become a trespasser or 
not is an issue which hastobe tried in 
the suit. What the plaintiff really 
wants by the declaration prayed for in 
prayer (a) of the plaint is a declara- 
tory decree with respect to the answer 
in his favour to that issue. Such a 
declaration would stand on the same 
footing .were a plaintiff in a suit for 
damages for breach of contract to ask 
for a declaration to the effect that the 
defendant has committed a breach of 
contract. It is the determination of the 
issue whether the licence has come to 
an end or not which would give the 
right to the plaintiff to obtain the re- 
lief of possession. The declaration 
sought for does not change the real 
nature of the suit. Section 34 of the 
Specific Relief Act has no application 
to the case; and this suit cannot be 
described as a suit for a declaratory, 
decree. 

10. Prayer (b) of the plaint, in the 
guise of a prayer for a mandatory in- 
junction against the defendant to re- 
move himself from the said flat, is in 
substance no other than a prayer for 
the recovery of possession of the said 
flat. Realizing full well that the pro- 
per relief to pray for would be a decree 
or order for possession but at the same 
time being desirous of bringing the suit 
in this Court and simultaneously not 
wishing the suit to suffer from a tech- 
nical defect, the draftsman of the 
plaint has in the said prayer sought to 
protect the plaintiff by using. the 
phraseology “that the defendant be 
ordered and decreed by a mandatory 


order or injunction...... ” Thus, really, 


the .. 
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possession, “It is now well settled that 
when we have to determine the nature 
of the suit what we are to look at is 
the real substance of the suit and not 
legal ingenuity in drafting the plaint 
The plaint read as a whole and tha 
real substance of the suit leave no 
doubt that this is a suit between per 
sons who hold the character of a licen= 
sor and licensee, which relationship 
having come to an end according to 
the plaintiff, the plaintiff has become 
entitled both in law and under the 


agreement of licence to recover possess 


sion of the property from the defen= 
dant, his licensee, ` 


1L Mr. Sanghavi also submitted 
that in the plaint the plaintiff has 
claimed a sum of Rs. 35,625 by way 
of damages for trespass for the period 
June 1, 1970 till the date of the suit, 
that is, till April 1978, at the rate of 
Rs. 375 per month and for a sum 
Rs. 375 per month from the date of the 
suit till possession of the said flat is 
handed over to the plaintiff either by 
way of future mesne profits or damages 
or compensation for wrongful use and 
occupation ofthe said flat. Mr. Sanghavi 
argued that S. 41 of the Presidency 
Small Cause Courts Act did not in 
terms include a suit for damages for 
trespass or for.compensation for wrong- 
ful use and occupation or for mesne 
profits. In his submission, the section 
only related to recovery of licence fee 
or charges and that the licence having 
been determined, all that the plaintiff 
could recover from the defendant was 
either damages for trespass or compen- 
sation for wrongful use and occupation 
of the property or mesne profits. This 
argument by Mr. Sanghavi overlooks 
the language used in the said Sec, 41. 
The said S. 41 speaks of “all suits and 


proceedings between a licensor and 
licensee, or a landlord and tenant, 


relating to the recovery of possession 
of any immovable property situated in 
Greater Bombay”. It is significant that 
the words used in the said S. 41 are 
“suits relating to the recovery of 
possession” and not “suits for posses- 
sion”, Rule 12 of O. 20 of the Civil 
P. C., 1908, provides as to how a Court 
is to proceed “Where a suit is for the 
recovery of possession of immovable 
property and for rent or mesne. profits.” 
The contrast between the language used 
in O, 20, R, 12 and the said S, 41 im- 
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mediately strikes one, The phrase “re- 
lating to the possession of any immov- 
able property” is wider than the phrase 
“for the recovery of possession of any 
immovable property.” The words “re- 
Tating to” are intentionally and design- 
edly used in the said S. 41 not, to con- 
fine the section only to a suit for th 
recovery of possession of immovable 
property situate in Greater Bomba 
but also to permit to be included with- 
in the ambit of such a suit all other 
reliefs which the plaintiff can claim in 
a suit for the recovery of possession O 
immovable property on the termination 
of a licence or a tenancy. 


12, For the reasons set out above, 
we hold that this Court has no juris- 
diction to entertain and try the plain- 
tiffs suit, and we answer the issue 
framed by us in the negative. 

13. In the result, under R. 269-A of 
the Rules and Forms of the Bombay 
High Court (on the Original Side), 1957, 
we order the plaint to be returned to 
the plaintiff to be presented to the 
aac Small Cause Court at Bom- 

ay. 

14. The costs of the suit and hear- 
ing in this High Court, fixed at Rs. 300, 
shall be costs in the suit which the 
Plaintiff may file in the Bombay Presid- 
ency Small Cause Court. 

Order accordingly. 
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MRS. SUJATA V. MANOHAR, J. 

Ramchand Bhojraj, Insolvent Ex 
parte Seth Ramchand Hoodraj, Petition- 
ing-Creditor. 

Notice of Motion No. 39 of 1979 in 
Insolvency Petn. No. 221 of 1974, D/- 
2-10-1979. 

Maharashtra Debt Relief Act (3 of 
1976), Ss. 2(0), 4 — Person must be a 
‘worker’ on the appointed day — Date 
on which he incurred the debt is not 
relevant, 

The definition of ‘worker’ in S. 2 (0) 
cannot be interpreted to mean a‘ per 
son who was a worker at the time 
when he incurred the debt. If such 
argument is to be accepted, a person 
who was a worker as defined under the 
Act at the time when he incurred the 
debt, would get relief even if on the 
appointed day he may have become a 
millionaire. The intention of the Act is 
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to give relief to certain types of pers 
songs who are defined in the Act, AI 
persons who claim relief must comé 
within the scope of Sec, 4if ther 
debts are to stand discharged as from 
the appointed day, It is, therefore, not 
possible to interpret the definition of a 
worker under Sec, 2 (0) to include nof 
merely a person who earns his liveli=- 
hood as stated therein but also a per= 
son who some time in the past earned 
his livelihood in tha manner stated 
therein, {Para 2) 
Cases Referred: Chronological Paras 
AIR 1978 SC 548:1978 Lab IC 467 2 

K., Dalpatrai for Insolvent in support, 
R. L, Mulchandani for Petitioning Cre- 
ditor, Mahesh Shah i/b, M/s. Markand 
Gandhi and Co., for Canara Bank Cres 
ditor, S. P, Dhanbhoora, Official Assig- 
nee, in person, 

ORDER:— This is a Notice of Motion 
taken out by the Insolvent asking for 
an order of annulment of his insol- 
vency and in the alternative for an 
order that all the debits provable in 
insolvency. except the debt of Canara 
Bank are discharged under the provi- 
sions of the Maharashtra Debt Relief 
Act, 1975, In his affidavit in support the 
Insolvent has stated that he was doing 
business in partnership fill 1969, Dur- 
ing the time that he was doing busi- 
ness in partnership, his income was 
never more ‘than Rs, 500.00 per month, 
From 1969 the Insolvent was in finan- 
cial difficulties and since 1970 the insol- 
vent has not earned anything and he 
has not done any work since 1970. An 
order of adjudication was passed 
against the Insolvent on 16-4-1975. The 
Insolvent has also stated that he has 
an undivided 1/4th share in an im- 
moveable property at Khar, which 
share has been mortgaged for Rupees 
25,000.00. He has further stated that the 
value of his undivided 1/4th share in 
the immoveable property as on 22-8- 
1975 will not be more than Rupees 
20,000.00. 


2. According to the Insolvent, he 
was a worker within the definition of 
a “Worker” under Section 2 (0) of the 
Maharashtra Debt Relief Act and hence 
under See. 4 of the Maharashtra Debf 
Relief Act all his debts except the debt 
due to Canara Bank are discharged, 
Section 2 (o) of the Maharashtra Debf 
Relief Act is as follows: 

“'Worker’ means a person who earns 
his livelihood through any profession, 


In re Ramchand Bhojraj 


Bom, 131 


calling or trade and also a person who 
is working in any factory (including a 
badli worker therein)", _ 

Under Sec, 4 every debt of a worker 
whose immoveable property if any does 
not exceed Rs, 20,000.00 in market 
value shall be deemed to be wholly 
discharged) and the consequences set 
out in Sec, 4 will ensue with effect 
from the appointed day, The appointed 
day under Sec, 2 (b) of the Act means 
“the 22nd day of Augusfi 1975", Henca 
the Insolvent must show that he was a 
worker covered by the Acf on the ap- 
pointed day. Admittedly the Insolvent 
had no? done any work at all sincs 
1970, Hence if cannot be said that on 
the appointed day he was a person 
who earned his livelihood through - any 
profession, calling or trade or that he 
was a person who was working in any 
factory on that day, Mr, Keshavdas 
Dalpatrai, who appears for the Insol- 
vent argued that the intention of the 
Act is to giva protection fo all persons 
whose incoma is less than Rs, 500.00 
per month and thaf the definition of a 
‘worker’ should be interpreted to mean 
a person who was a worker as defined 
under Sec. 2 {o) at the time when he 
incurred the debf, There is nothing in 
the Act which warrants such an inter 
pretation, If Mr, Dalpatrai’s argu- 
ment is to ba accepted, a person who 
was a worker as defined under the Ac? 
at the time when ha incurred the debi 
would get relief even ifon the appointe 
ed day he may have become a million- 
aire, This is not the intention of the 
Act at all. The intention of the Act is 
to give relief fo certain types of per- 
sons who are defined in the Act, All 
persons who claim relief must come 
within the scope of Section 4 of the 
Act if their debts are to stand dis- 
charged as from the appointed day. It 
is, therefore, not possible fo interpret 
the definition of a worker under Sec- 
tion 2 (0) to include not merely a per- 
son who earns his livelihood as stated 
therein buf also a person who some 
time in the past earned his livelihood 
in the manner stated therein, Mr. 
Dalpatrai relied upon the observations 
of Krishna Iyer J. in AIR 1978 SC 
548 af p., 561 (Bangalore Water Supply 
and Sewerage Board v, A. Rajappa). 
These observations cannot be stretched 
to alter the definition of “worker” 
which is provided under the Act itself. 


The person must be a worker on the 
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appointed day under Sec, 4 in order to 
claim the benefit of that section, The 
Insolvent is not. such a person, Hence 
the debts of the Insolvent (except his 
debt to the Canara Bank) do not stand 
discharged as claimed by the Insol~ 
vent. Secondly, under the Maharashtra 
Debt Relief Act itself, the debt owed 
by the Insolvent to the Canara Bank 
cannot be wiped out nor can the claim 
which is made by the landlord of the 
shop premises in respect of the rent of 
those premises. There is no question, 
therefore of any order being made for 
the annulment of his insolvency. 
` Notice of Motion dismissed. No order 
as to costs, , . 
: Order accordingly, 
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CHANDURKAR AND DESHPANDE, JJ, 
Kashinath Bhimanna Ghante and 
others, Petitioners v. State of Maha~ 
rashtra and another, Opponents. 
Spl. Civil Appin. No. 2762 of 
D/- 11-7-1979. 


(A) Essential Commodities Act, (1955), 
S. 6-B — Show-cause notice before 
order of confiscation — Business be- 
longing to a partnership firm — Notice 
to one of the partners is sufficient com- 
Bliance with law, (Para 4) 


(B) Maharashtra Scheduled Articles 
(Display and Marking of Prices) Order 
1966, Sch. No.1, Entry No. 32 —~ 
“Washing soap” — Entries in schedule 
must be given widest possible inter- 
pretation — Detergents are washing 
soap within meaning of Entry No. 32, 

Detergents which were mentioned in 
the list of articles seized were admit- 
tedly soap in the powder form. Soap 
may take different forms. Washing soap 
even though it is in the form of powder 
does not cease to be washing soap, and 
such powder will be included in~ the 
general category of “washing soap”. 
The object of the order is to control 
the price at which the specified arti- 
cles are sold to the consumers and 
therefore, widest possible interpretation 
will have to be given to the articles 
‘which are referred to in the schedule. 
There is no justification for holding that 
detergents in the form of soap powder 
will not be included in the category of 
washing soap mentioned at item No. 32. 


(Para 5) 


1975, 
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(C) Essential Commodities’ Act, (1955), 
See. 6-A, Maharashtra Scheduled Arti- 
eles (Display and Marking of Prices) 
Order 1966, Sch, No. 1, Entries 32, 23 
— Requirement that prices of soaps of 
two manufacturers to be displayed ~e 
Effect of contravention. 

A retail dealer was required to dis~ 
play the prices of:washing soaps and 
toilet soaps of two manufacturers, The 
effect of the contravention is that sale 
of any soap by the shop keeper would 
be in contravention of the order, It is 
not as if the sale of soaps of only two 
of the manufacturers will amount to 
contravention, because the requirement 


. is that in order to sell washing soap or 


toilet soap ` in compliance with the 
order, the prices of soaps of two manu- 
facturers must be displayed. The mo- 
ment that is not done, there will be 
breach in respect of the sale or offer 
for sale of soap of any manufacturer 
Thus the breach having been committed 
in respect of all soaps which have been 
offered for sale, all soaps were liable 
to be confiscated. It cannnot be con~ 
tended that the order of confiscation 
should have been restricted only in 
respect of soaps manufactured by two 
manufacturers. (Para 6) 

(D) Maharashtra Scheduled Articles 
(Display and Marking of Prices), Order 
1966, Cl. 4 (c) and 5— Breach of 
order — Articles intended for retail 
sale stocked at shop as well as at resi- 
dential premises of the Dealer — Arti- 
cles both at the shop and residence are 
liable to be seized. (Para 8) 

P. S. Patankar, for Petitioners; C. J. 
Sawant, Addl. Govt. Pleader with W.S. 
Devanani, Asstt. Govt, nena for 
Opponent No. 1. 


CHANDURKAR, J.:— Premises of a 
petitioners who are running a Provi- 
sions Shop at Sholapur, were raided on 
25th August 1974. The residential house 
of the three Petitioners was also raided, 
According to the Petitioners, the busi- 
ness is carried on by them as the mem- 
bers of a partnership firm. Certain 
articles were seized from this shop and 
the house. We are concerned with the 
soaps which were in the form of -cakes 
or bars and detergents, such as Surf, 
Rhino, Sway,.Rinso, Det. ete. The raid 
was made because it was found that the 
petitioners had. not displayed the prices 
of: soaps. as required. by the Maha- 
rashtra Scheduled Articles (Display and 
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after referred to as “the Orders”), This 
order is made by the State Govern- 
ment in exercise of powers conferred 
by Sec, 3 (i) read with clauses (c), (e), 
(i) and (j) of sub-sec. (2) of the Essen- 
tial Commodities Act, 1955 (hereinafter 
referred to as “The Act”) By clause 3 
of this Order, a dealer is required to 
display and mark prices in respect of 
certain articles which are specified in 
Schedule 1 and the prices have to be 
displayed conspicuously during the 
hours of business and at a place as 
near to the entrance of his business 
premises as possible. The list of prices 
has to be in the form prescribed in 
Schedule 1. This list should be printed, 
typed, painted or written in pencil or 
with ink or chalk and has to be read- 
able from a reasonable distance. We 
are concerned with entries Nos, 32 and 
33 in Schedule 1 to this Order. These 
entries are as follows: 


(For entries see below) 


2. The Collector cf Sholapur, within 
whose jurisdiction seizure was made, 
went into the question as to whether 
there was any contravention of the 
order and found that the petitioners 
had failed to prove that the prices and 
stocks of soaps were displayed on the 
board. The panchanama, which was 
made at the time of the seizure, shows 
that there was oniy one board, 
which was seized on which prices of 
soaps as required by the Order 
were not displayed. The Collector in 
exercise of his powers under Section 
6-A of the Act, therefore, made an 
order that all stock of commodities 
seized by the Police except Ovaltine, 
and Shikakai tins should be confiscated 
and they shall be immediately. put to 
public auction to avoid any deteriora- 
tion due to passage of time and the 
sale proceeds were directed to be credi- 
ted to the Government, 


3. Against this order of the Collec 
tor, the first and the third Petitioners, 
who appear to be father and son, filed 
an appeal, The second petitioner also is 





Br. No. Name of Article 





39 © Washing scape of two Manu. 
i -{actnrers mentioning size. ;: 
33 Tollel soaps of two Manufas. -` 


price. 
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a son of the Ist Petitioner but his name 
is not to be found in the appeal memo 
filed before the Sessions Judge, Shola- 
pur. Before the Sessions Judge, it was 
contended that the notice by the Col- 
lector was given only to Petitioner 
No. 1 and since the notice was not 
given to Petitioner No, 3, the order of 
confiscation was bad. . This contention 
was negatived by the learned Sessions 
Judge who held that in the case of a 
partnership business, each partner is an 
agent of the other and, therefore, if a 
notice is served on one partner, it must 
be deemed to have been served on the 
partnership firm. The second contention 
which was raised before the Sessions 
Judge was that under the order, a 
list of prices had to be displayed only 
of washing soaps of two manufacturers 
and toilet soaps of two manufacturers 
and, therefore, if any breach was com- 
mitted, soaps of only two manu- 
facturers could have been confiscated. 
The learned Sessions Judge held that 
the Petitioners having failed to display 
the prices as required by the Order on 
the beard, the soaps of all kinds that 
were seized, were liable to be confis- 
cated and that it was not for the Col- 
lector or the Appellate Court to decide 
which of thé two kinds of soaps should 
have been displayed. The Sessions 
Judge, therefore, dismissed the. appeal 
of the Petitioners. This Petition is now 
filed challenging the orders of the Col- 
lector and the Sessions Judge, 


4, It is contended by Mr. Patankar 
in this petition that the failure of the 
Collector to give a notice to Petitioners 
Nos. 2 and 3 had resulted in an illega- 
lity in the proceedings, Now, if as is 
contended, the business belonged to a 
partnership firm, consisting of all the 
three partners, then in view of the 
legal position that each partner is an 
agent of other partners, the notice to 
Petitioner No. } would be sufficient 
compliance with the law, The provi- 
sion of Section 6-B of the Act which 
provides for an issue of a show-cause 





Quality if any Unit of Price Price 
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notice before an order of confiscation 
is made, requires a notice either to the 
owner of the essential commodities or 
to the person from whom the commo- 
dities are seized. It is not the case of 
the Petitioners that the articles were 
not seized from Petitioner No, 1, As a 
matter of fact, the grievance appears 
to be that articles were seized also 
from the house. If Petitioner No. 1 is 
the father of other two Petitioners then 
itis reasonable to assume that the house 
was occupied by Petitioner No. 1 also 
and, therefore, the issue of notice to 
the father i.e. Petitioner No. 1, would 
be sufficient compliance with Sec, 6-B 
of the Act. 


5. It is then contended that the 
order of confiscation, directing confisca- 
tion of all the goods seized which in- 
cluded detergents also, is illegal be- 
cause under the Order, the prices of 
detergents were not required to be 
displayed. The basis of this contention 
is the fact that detergents are not 
specifically mentioned in the list of 
articles in Schedule 1, It is true that 
washing soap has been mentioned and 
there is no express mention. of any 
detergents of any particular kind or 
even generally. But a detergent is 
nothing more than a cleaning agent and 
where soap powder is sold as a deter- 
gent, the detergent will not cease to be 
washing soap. Detergents which are 
mentioned in the list of articles seized 
are admittedly soaps in the form of 
powder. Soap may take different forms, 
Washing soap even though it is in the 
form of powder does not cease to be 
washing soap, and such powder will be 
included in the general category of 
“Washing Soap”. The object of the 
Order is to control the price at which 
the specified articles are sold to the 
consumers and, therefore. widest pos- 
sible interpretation will have to be 
given to the articles which are referred 
to in the schedule. There is, therefore, 
no justification for holding that deter- 
gents in the form of soap powder will 
mot be included in the category of 
washing soap mentioned af item No. 32. 


6. It was then contended that all that 
is required by the Order was that in 
the case of washing soaps and toilet 
soaps prices of soaps of two manu- 
facturers only had to be displayed and, 
therefore, the breach of the Order must 
be said to have been committed only in 
respect of washing and toilet soaps of 
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two manufacturers and what could, 
therefore, be confiscated was only soap 
made by two manufacturers, The con- 
tention is that the soaps seized from 
the shop and residential premises of 
the Petitioners were made by mora 
than two manufacturers and, therefore, 
soaps made by all the manufacturers 
which were kept by the Petitioners for 
retail sale, could not be confiscated, 
The power to confiscate is contained in 
Section 6-A of the Act. Under the 
provision, power has been given to the 
Collector to order the confiscation of 
the essential commodities seized, if 
there is a contravention of the Order, 
Now, the contravention in the instant 
case is that a retail dealer was required 
to display the prices of washing soaps 
and toilet soaps of two manufacturers, 
The effect of the contravention is that 
sale of any soap by the shopkeeper 
would be in contravention of the order. 
It is not as if the sale of soaps of only 
two of the manufacturers will amount 
fo contravention, because the require- 
ment is that in order to sell washing 
soap or toilet soap in compliance with 
the order, the prices of soaps of two 
manufacturers must be displayed. -The 
moment that is not done, there will he 
breach in respect of the sale or offer 
for sale of soap of any manufacturer, 
Thus the breach having been commit- 
ted in respect of all soaps which have 
been offered for sale, all soaps were 
liable to be confiscated. There is no 
substance in the- contention that the 
order of confiscation should have been 
restricted only in respect of soaps 
manufactured by two manufacturers. 


7. It was then contended that the 
articles seized from the residential pre- 
mises of the Petitioners could not have 
been seized or confiscated and since no 
separate record is maintained in respect 
of the articles seized from the resi- 
dence, all the articles seized were 
liable to be released. Now, there is no 
difficulty in holding that the power to 
search is a very wide power under 
clause 5 of the Order. Clause 5 of the 
Order empowers an officer or a person 
authorised by the State Government or 
by the Collector or any specified Officer 
‘to inspect any stocks of articles, books 
of accounts or other documents pertain- 
ing to dealings in any articles”, There- 
fore, if a stock of articles intended for 
sale is kept in the residential premises, 
those stocks can be inspected, The 


1980 


power to seize can be exercised in re- 
spect of the articles in respect of 
which the person making a search, 
believes that any provision made by the 
order is being contravened. Sub-cl. (3) 
of clause 5 of the Order provides that 
such Officer or person (this refers to 
the Officer or person referred to in 
sub-clause (1)) may in the course of 
such inspection, search for and seize 
any article in respect of which he has 
reason to believe that any provision, 
made by or in pursuance of this order, 
has been or is being contravened, The 
object of the order is that the consu- 
mers must know the prices of the arti- 
cles which are being sold and whenever 
the breach is committed in respect of 
the obligation to display the price of 
any articles, all articles which are in- 
tended for sale would be seized or con- 
fiscated, because those articles belong 
to the dealer. The word ‘Dealer’ has 
been defined in the order in sub-clause 
(B) of clause 2 as meaning” 


“A person who carries on the busi- 
ness of selling by retail, or storing for 
sale by retail, any article, whether or 
not such business is carried on in ad- 
dition to any other business, but does 
not include a hawker or pedlar.” 


8 There can be no doubt that the 
the stock of soaps which is (was?) 
found at the residence of the Peti- 
tioners was stored for sale by retail, 
because it is not the case of the Peti- 
tioners that that stock was for their 
personal consumption or that it was 
intended for any other purpose such as 
sale by wholesale. Therefore, by virtue 
of the definition of “Dealer”, breach 
must be deemed to have been commit- 
in respect of entire stock of soaps 
available with the dealer, whether that 
stock was in the shop premises or 
stored at the residence. It cannot, there- 
fore, be said that the search or seizure 
of the stock intended for retail sale 
maintained at the residential premises, 
was without any authority of law. This 
is made more clear by clause 4 of the 
Order. The relevant part in sub- 
clause (c) reads as follows: 








“No dealer shall omit to include in 
the list of prices any article ordinarily 
kept or stored for sale by him, or to 
display in such list the price of any 
article held by him in stock”. 

This provision makes it clear that it is 
obligatory on the dealer to include in 
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the list of prices any article which is 
ordinarily kept or stored by him for 
sale, Thus if the stock of soaps which 
was held by the Petitioners at the 
residence was intended for sale, then 
that stock would also be taken into ac- 
count for the purposes of breach of the 
Order, : 

9. It, therefore, appears to us that 
the learned Sessions Judge was right 
in holding that the order of confisca- 
tion made 'by the Collector was not 
illegal, The Petition must, therefore, 
fail and is dismissed with costs. 

Petition dismissed, 





AIR 1980 BOMBAY 135 
(AT NAGPUR) 
GINWALA, J. 
Ratanlal Hanumanbax Sharma and 
another, Applicants v. Narendra Mani- 
lal Shah and another, Opponents, 


Civil Revn. Appln, No. 570 of 1977, 
D/- 30-6-1979." 


Civil P. C. (1908), O. 22, R.3 and 
0. 9, R. 13 — Application under O. 9, 
R. 13 — Death of applicant — Applica- 
tion by legal - representatives for sub- 
stitution of their names in place of 
decéased — No order passed thereon — 
Order - dismissing application under 
O. 9, R. 13 — Legality. 


Once an application has been made 
under O, 22, R. 3, Civil P. C. by a 
legal representative, it is for the Court 
to take necessary further steps to join 
legal representatives of the deceased in 
the matter and itis not at all the 
function of the applicant to see that 
the Court passed order on that applica- 
tion, If the Court omits to do for one 
reason or the other, the suit would be 
taken to be pending and by no stretch 
of imagination it could be said that it 
stands abated simply because the Court 
is negligent in not passing any order 
on such an application. To say that an 
application should be taken to have 
been rejected simply because the Court 
has not passed any order upon it is 
against all principles of law. AIR 1954 
Mys 65 (FB) and AIR 1962 All 541 and 
AIR 1969 Ker 286, Referred. (Para 4) 

A judgment debtor applied within 
time under O. 9, R. 13, Civil P. C. to 


"Against order of M. S. Vaidya, Esquire, 
Joint Judge, Akola, D/- 29-1-1977. 


CX/CX/B125/80/KSB l 
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set aside an ex parte order determining 
the amount of mesne profits payable by 
him to the decree holder. Subsequently 
the legal representatives of J.D. on his 
death filed an application within time 
to bring their names on record but the 
Court without passing any order on the 
application under O. 22, R. 3 dismissed 
the application under O, 9, R.13 on 
merits, . 

Held: that as no order was passed on 
the application under O. 22, R. 3 and 
since the legal representatives of the 
deceased applicant under O. 9, R. 13 
were not brought on record, the final 
order passed by the Court dismissing 
the application under O. 9, R. 13 on 
merits was a nullity and non est and 
was not binding on applicants. 

(Para 5) 


Cases Referred: Chronological Paras 
AIR 1969 Ker 286 4 
AIR 1962 All 541 4 
AIR 1954 Mys 65 (FB) ~ 4 


P. B. Gadkari, for Applicants; M. S. 
Deshpande, for Opponents, - 

ORDER:— This case is a good exam- 
ple to show how omission on the part 
of those concerned in the Courts to 
pass appropriate orders at the appro- 
priate time creates confusion in the 
proceedings. The facts leading to the 
present revision application “shortly 
stated are as follows:— 


The non-applicants 
decree for possession of certain im- 
moveable property and for future 
mesne profits against one Hanumanbax, 
who was the father of the present ap- 
plicants, in Civil Suit No. 321 of 1966. 
This decree was confirmed ultimately 


had obtained a 


by this Court in second appeal. The 
non-applicants filed Darkhast being 
Regular Darkhast No. 84 of 1970 for 


execution of the decree in so far as 
the possession of the suit property was 
concerned and got possession in or 
about 1971. They then applied for 
determination of the mesne profits and 
this application was numbered as Mis- 
cellaneous Judicial Case No. 4 of 1972. 
Notice of this application was issued to 
the judgment-debtor, viz. Hanumanbax, 
but is said to have been returned with 
the. endorsement that Hanumanbax had 
-refused to take it and hence it was 
fixed on the door of his residence. In 
view of this endorsement of the bailiff 
the Court proceeded ex parte against 
Hanumanbax and ultimately passed a 
decree for future mesne profits on 28th 
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April 1972 directing the said Hanuman- 
bax to pay Rs. 2,805/- to the non-ap- 
plicants. On 31st Oct. 1972 Hanuman- 
bax filed an application purporting to 
be under Rule 13 of Order 9 of the 
Code of Civil Procedure (hereinafter 
referred to as ‘the Code’) to set aside 
the order which was passed in M.J.C. 
No. 4 of 1972 on 28th April 1972 
determining’ future mesne profits, This 
application, though purported to have 
been by Hanumanbax, was signed by 
applicant No, 1 herein as the constitut- 
ed attorney of Hanumanbax, Applicant 
No. 1 appears to have filed this appli- 
cation personally without the aid of the 
counsel. On 2nd Nov. 1972 the Court 
directed show cause notice to be issu- 
ed to the non-applicants in respect of 
this application. This notice was made 
returnable on 5th Dec, 1972. It appears 
to have been served on the non-~appli- 
cants on 30th Nov. 1972 but was not 
returned to the Court concerned before 
5th Dec. 1972. Ultimately the non= 
applicants appeared in those proceed- 
ings on 29th January 1973 and the case 
was posted to 2ist February 1973 to 
enable them to file their reply to the 
said application. However, in the mean- 
while Hanumanbax expired on 28th 
Dec. 1972. Applicant No. 1 presented an 
application on 21st February 1973 pur- 
porting to be under Order 22, Rule 3 
of the Code stating that Hanumanbax 
had expired on 28th Dee. 1972 leaving 
behind him the present two applicants 
as his heirs. By this application ap- 
plicant No. 1 requested the Court fo 
join himself as applicant in place of 
Hanumanbux and to implead applicant 
No. 2 as non-applicant No. 3 in that 
case, This application was supported by 
an affidavit which appears to have been 
sworn on the same day, ie, on 2Isf 
Feb. 1973. In the margin of this appli- 
cation there is an endorsement, “issue 
notice to show cause” and this endorse- 
ment is also dated 2lst Feb. 1973 but 
it is not signed by the presiding offi- 
cer of the Court. The result, therefore, 
was that there was no effective order 
of the Court on. this application. The 
endorsement appears to have been made 
by the ministerial officer of the Courf 
with a view to obtain signature of the 
Judge concerned. The Roznama for 21st 
Feb. 1973, however, makes a mention 
of this application and contains a direc- 
tion to issue a show cause notice and 


‘further ‘a direction for the process fee 


1986 . 


to be paid in time and the case was 


supposed to have been posted to 29th 
March 1973 for this purpose. Now 
thereafter the case is purported to have 
been posted to 12th June 1973, 12th 
July 1973 and 2nd August 1973. The 
roznamas for 29th March 1973, 12th 


June 1973 and 12th July 1973 state that 
notices had not been received back and 
hence they were awaited. Now at this 
Stage it is pertinent to note that the 
roznamas for 21st February 1973, 29th 
March 1973, 12th June 1973 and 12th 
July 1973 have not been signed by the 
presiding officer of the Court. For the 
matter of that I may also mention that 
the earlier two roznamas, viz., those 
for 9th January 1973 and 29th January 
1973 have also not been signed by the 
presiding officer of the Court. Now 
what is interesting to note is that a 
show cause notice wasissuedto the non- 
applicants on 13th June 1973 making it 
returnable on 12th July 1973. But sur- 
prisingly this notice was for showing 
cause against the application made 
under Order 9, Rule 13 of the Code, 
a copy of which is said to have been 
annexed to this notice. This notice ap- 
pears to have been served on the non- 
applicants on 6th July 1973. It is not 
clear why the second show cause notice 
in respect of the said application had 
been issued. Now on 2nd August 1973 
the non-applicants filed their reply to 
the application for setting aside the ex 
parte order. The case was then posted 
for evidence and ultimately after seve- 
ral adjournments on one count or the 
other, oral evidence of present appli- 
cant No. 1 and one Manilal was re- 
corded on 13th February 1976. Argu- 
ments were heard on 21st February 
1976 and the Court passed its order on 
27th February 1976 dismissing the ap- 
Plication for setting aside the ex parte 
order in M. J. C. No. 4 of 1972 hold- 
ing that no sufficient cause had been 
shown for the absence of Hanumanbux 
on the date of hearing of that case and 
that the application for setting aside 
the ex parte order was barred by time. 
Tt is pertinent to -note at this stage 
that till Miscellaneous Judicial Case 
No. 113 of 1972 was disposed of finally 
by this order. no order was passed on 
the application made.by applicant No.. 1 
for substitution of legal representatives 
of Hanumanbax made on 21st Febru- 
ary 1973 and consequently the title of 
the application in M. J. C. No. 113 
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1972 was not amended and the name 
of Hanumanbax continued to appear as 
the applicant. The result, therefore, 
was that the final order was passed 
against Hanumanbax who admittedly 
was no more on the date when it was 
passed. 


2. Against the abovesaid. order in 
M. J. C. No, 113 of 1972 the present 
applicants preferred an appeal to the 
District Court being Miscellaneous 
Civil Appeal No. 22 of 1976. By this 
appeal the applicants challenged the 
order of the lower Court on merits, 
However, the appeal memo was sub- 
sequently amended and a ground was 
added to the effect that the impugned 
order was nullity as it had been pass- 
ed against a dead person since the legal 
representatives of Hanumanbax had not 
been brought on record till it was pass- 
ed. The learned Joint Judge who 
heard this appeal raised two points for 
determination, viz. whether the appeal 
was tenable and whether the service 
of the notice on Hanumanbax in 
M.. J. C. No. 4 of 1972 was proper. On 
the first count he held that the appeal 
was not maintainable. He reiterated the 
facts which I have narrated above with 
regard to the application under Order 
22, Rule 3-and observed that the said 
application must be deemed to have 
been rejected since it had not been 
specifically granted by the trial Court. 
Having taken this view, the learned 
Joint Judge further held that the pro- 
ceedings under Order 9, Rule 13 of the 
Code must be taken to have abated 
after the lapse of the prescribed period 
from 28th Dec. 1972 when Hanuman- 
bax had died. According to the learned 
Joint Judge, the question of setting 
aside that abatement was never raised 
and hence the appellants, ie. the pre- 
sent two applicants, could not be deem- 
ed to be parties in their own rights to 
the proceedings of Miscellaneous Judi- 
cial Case No. 113 of 1972 and the pre- 
ceedings subsequent to the alleged 
abatement would be without jurisdic- 
tion and hence the appellants would 
not be entitled to prefer an appeal 
against that order. It is for these: rea- 
sons that the learned appellate Judge 
held that the appeal was not main- 
tainable. On merits also the learned ap- 
pellate Judge held against the appel- 
lants: but we are not concerned with 
that finding at this stage. In the view 
which he took, the learned appellata . 


138 Bom. 


Judge dismissed the appeal and it is 
against this order that the present revi- 
sion application has been filed, 


3. Mr, Gadkari, the learned counsel 
for the applicants submits that the view 
taken by the learned appellate Judge 
with regard to the application under 
Order 22, Rule 3 was entirely incorrect 
and cannot be supported by any rea- 
son. He submitted that the learned ap- 
pellate Judge expected the applicants 
to press the Court to pass order on the 
said application, According to Mr, Gad- 
kari, the only duty on the part of the 
legal representatives was to make an 
application for being joined as party 
and all subsequent acts were left to the 
Court and if the Court had not passed 
any further orders on the application 
disposing it of in one way or the other, 
no fault could be found with the appli- 
cants and no blame can be laid on him 
and he cannot be penalised for the 
omission on the part of the Court to 
pass appropriate orders on the said ap- 
plication at appropriate time. Mr. Gad- 
kari submits that since the trial Court 
had not passed any order on the said 
application it cannot be presumed to 
have been rejected as has been held by 
the learned appellate Judge and it must 
be presumed to be pending for all this 
time and if that is so, all the proceed- 
ings in the matter after the presenta- 
tion of that application would be nul- 
lity and without jurisdiction and con- 
sequently the impugned order would 
also be bad and in these circumstances 
the learned appellate Judge should have 
directed the trial Court to proceed 
from the.stage when the application 
under Order 22, Rule 3 of the Code 
had been presented by applicant No. 1. 


4. The view taken by the learned 
appellate Judge that Miscellaneous 
Judicial Case No, 113 of 1973 stood 
abated after the lapse of the prescribed 
time from 28th . Dec. 1972, cannot at 
all be supported. So also his view, that 
usual rule of law is that the prayer 
which is not specifically granted must 
be deemed to have been rejected and 
viewed in this context the application 
under Order 22, Rule 3 must be deem- 
ed to have been rejected, is also nof, 
to say the least, correct. It would be 
better to reproduce the particular 
words of the learned appellate Judge 
as to what he has to say in this con- 


nection, 
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“As already stated above, the appli- 
cation under Order 22, Rule 3, Civil 
P. C, does not appear to have been 
placed before the Judge at any time 
and no orders were ever sought on 
that application. No action appears to 
have been taken on that application 
even for the purposes of securing ap- 
pearance of appellant No. 2, who was 
sought to be joined in the proceeding 
as a non-applicant, Thus, appellant 
No, 1, who had preferred that applica- 
tion, had neglected his own application 
to bring the L, Rs. of the deceased on 
record. As notice of that application 
does not appear to have been ever serv- 
ed on the respondent, they had never 
filed any written statement concerning 
that application. It appears from the 
roznama that the matter was never 
mentioned before the Judge for seeking 
any sort of orders. When the deposi- 
tion of appellant No. 1 was recorded, 
there were references in the deposition 
to the father of appellant No. 1, but it 
was never stated explicitly that “he had 
died. As already stated above, the 
reasoning given by the learned Judge 
for the impugned order, shows that the 
Judge laboured under the impression 
that Hanumanbax was still alive and 
his son managed the affairs only be- 
cause of old age of Hanumanbax. When 
the impugned order came to be passed 
on such a background, it could hardly 
be said that application under Order 
22, Rule 3, Civil P. C. stood impliedly 
granted. The usual rule of faw is that 
the prayer, which is not specifically 
granted, must be deemed to have been 
rejected. If viewed in this context, the 
application under Order 22, Rule 3 
must be deemed to Have been rejected, 
In that event, the ` proceeding under 
Order 9, Rule 13, Civi¥ P, C, must be 
deemed to have abated after the lapse 
of the prescribed period from 28-T2- 
1972. the date of death of Hanumanbax 
(as reported in the application under 
Order 22. Rule 3). No question of sei 
ting aside that abatement ever arose 
nor is any relief in fhalt respect sought 
in this appeal. Therefore, tHe present 
appellants cannot be deemed fo be the 
parties in their own right to the prox 
ceeding in M. J. C, No, 113/72. Tf the 
matter stood abated as far back as in 
1973, the subsequent proceeding and 
the impugned order in M, Y. C. No, 
113/72 would be without furisdiction - 
and, therefore, the appellants would 
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not be entitled to prefer any appeal 
against the impugned order. Thus, 
speaking very strictly, the appeal would 
not be maintainable. Accordingly, my 
négative finding on point No. 1.” 

From what has been extracted above if 
would appear that the learned appel- 
late Judge was himself labouring under 
the impression that after having made 
application under Order 22, Rule 3, the 
duty of applicant No. 1 was not over 
and it was further obligatory on his 
part to have obtained the order of the 
Court on this application. The reason- 
ing which has been adopted by the 
learned Judge in the portion extracted 
above is based on erroneous assumption 
of law and cannot at all be supported. 
The learned appellate Judge appears to 
have over-looked the provisions con- 
tained in Order 22 Rule 3 of the Code. 
Now under that Rule, when a plaintiff 
or applicant dies, all that the person 
desirous of proceeding with the matter 
has to do is to make an application to 
bring to the notice of the Court as to 
who is the legal representative of the 
deceased and thereupon it is the func- 
tion of the Court to join such legal re- 
resentatives as party in the matter 
and proceed with the suit. It would, 
therefore, appear that once an applica- 
tion has been made under the said 
Rule, by a legal representative, it is 
for the Court to take necessary fur- 
ther steps to join legal representatives 
of the deceased in the matter and it is 
not at all the function of the appli- 
eant to see that the Court passed order 
on that application. If the Court omits 
fo do for one reason or the other, the 
suit would be taken to be pending and 
by no stretch of imagination it could 
be said that it stands abated simply 
because the Court is negligent in not 
passing any order on such an applica- 
tion. To say that an application should 








order upon it js against all principles 
f law. The rule which has been enun- 
ciated by the learned appellate Judge 
might hold good in a case where seve- 
ral prayers are made in an application 
and while passing order on that applica” 
tion onlya fewof them aredealt with 
and allowed and nothing is stated about 
the rest. In such a situation it may be 
said that the Court should be taken to 
have rejected the remaining prayers by 
implication, But surely this rule could 
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never apply to a case where the Court 
has not so much as looked at the ap- 
plication much less passed any order 
on it. If the rule which has been pro- 
pounded by the learned appellate 
Judge were to be followed, the litigants 
would be placed in a very awkward 
and serious situation, As in the present 
case, application may be made by a 
party and may never be brought to the 
notice of the Court and consequently 
no order may be passed by it and yet 
it would be open to the other side to 
say that the application has been re- 
jected since no order has been passed 
by the Court thereon. In short, there- 
fore, the learned appellate Judge was 
entirely wrong in saying that the ap- 
plication under Order 22, Rule 3 should 
be deemed to have been rejected be- 
cause the trial Court had not passed 
any orders on it. Further corollary 
which the learned appellate Judge has 
resorted to, viz. that since the appli- 
cation under Order 22, Rule 3 of the 
Code should be deemed to have been 
rejected, the application under O. 9, 
R. 13 would stand abated after the 
prescribed period from 28th Dec. 1972 
cannot hold water. If the application 
under Order 22, Rule 3 has been made 
in time, and in the present case there 
is no dispute that this application had 


been made in time, and if it is not 
finally disposed of, it cannot be said 
that the proceedings abated after the 


lapse of the prescribed period from the 
death of the party. If no order is pass- 
ed on this application, the proceeding 
would be pending till it is passed and 
the Court would have to proceed after 
bringing the legal representatives on 
record which is a duty cast upon it 
under Order 22, Rule 3 of the ‘Code. In 
this connection reference may be had 
to a decision of the Full Bench of the 
Mysore High Court in Abdul Wahab v. 
Rama Krishniah (AIR 1954 Mys 65), 
and also to Happy Valley Tea Co. v. 
Darshan Lal (AIR 1952 All 541) and 
Stella Pereira Blaizue Pereira v. Adima 
Abdul Latheef {AIR 1969 Ker 286). 


5. In the present case since no order 
had been passed on the application]. 
made by applicant No. 1, under Order 
22, Rule 3 of the Code till the case 
was decided by the trial Court and 
since the legal representatives of de- 
ceased Hanumanbax had not been join- 
ed in the said case, final order passed 
by the Court would obviously be a 
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nullity. As a matter of fact all the 
proceedings which the Court took after 
the said application was made and 
without deciding it would have been 
without jurisdiction as in that case the 
matter would be proceeded in the ab- 
sence of the applicant who was admit- 
tedly dead. There is, therefore, no 
difficulty in holding that the final order 
which had been passed in M. J. C, No, 
113 of 1972 was non est and could not 
be binding on the applicants. 

6. If that order is a 
logically follows that M, J. C. No. 113 
of 1972 is still pending and has to be 
disposed of in accordance with law, 
Now this can be done only by the trial 
Court proceeding from the stage when 
the application under Order 22, Rule 3 
of the Code was filed by applicant 
No. 1. As I have said above, it is 
wrong to hold that this case has abated 
because no order had been passed on 
the said application. The result, there- 
fore, is that the matter must go back 
to the trial Court with a direction that 
it should admit the said case to its 
original number and proceed with it 
from the stage when the application 
under Order 22, Rule 3 of the Code 
had been filed by applicant No. 1, 

7. In the result, the revision appli- 
cation is allowed and the orders passed 
by the two Courts below are hereby 
set aside and Miscellaneous Judicial 
Case No. 113 of 1972 is remitted to the 
trial Court with a direction to readmit 
it to its original number and to proceed 
with it from the stage when application 
under Order 22, Rule 3 of the Code 
had been filed by applicant No. 1 on 
21st Feb. 1973. In the circumstances of 
the case there shall be no order as to 
costs, 

Revision allowed. 
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Popatlal! Gokuldas and others, 
fioners v. State of Maharashtra 
others, Respondents. ` 
- Misc. Petn. No. 126 of 1970, D/- 2-4- 
1979. . ; , 
(A) Bombay Land Revenue Rules 
(1921), R. 81 (3) — ‘Exceptionally fav- 
ourable’ — Meaning. 
' The words “exceptionally favourable” 
in R. 81 (3) must. be given. their natural 
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meaning and must not be confused or. 
identified with land situated in a fav- 
ourable or even a very favourable posi- 
tion. The words “exceptionally favour- 
able” denote something that is unusually 
or extraordinarily favourable or fav- 
ourable to an unusual or outstanding 
degree. The highest superlative meaning 
must necessarily be attached to the 
words “exceptionally favourable” advi- 
sedly used in R., 81 (3). Reading R. 81 (3), 
there can be no doubt that there must 
be something more relating to the land 
which distinguishes it from other lands 
situate in a favourable position and ren- 
ders the land favourable not only to a 
high degree or a great degree or even 
an immense degree but to an unusual or 
extraordinary degree. The mere fact 
that the land is situated on the Bombay- 
Agra Road is hardly sufficient to hold 
that it is situated in an “exceptionally 
favourable position”. Each and every 
piece of land on the Bombay-Agra Road 
need not necessarily be in an “excep~ 
tionally favourable position” and if this 
was so in the case of the land in ques- 
tion, surely the Collector: should have 
given his reason for his finding, instead 
of basing his decision on a generality. 
(Para 13) 
(B) Bombay Land Revenue Rules 
(1921), R. 81 (3) — Enhancement of as- 
sessment Collector must indicate 
basis on which he arrived at increased 
figure, (Para 18), 
(C) Bombay Land Revenue Rules 
(1921), R. 81 (3) — Finding of Collector 
as to ‘exceptionally favourable positien’ 
of land — Whether justiciable. (Bom- 
bay Land Revenue Code (1878), See- 
tion 52). 


Where the Collector comes to the con- 
clusion that the condition that the land 
is situate in an exceptionally favourable 
position has been satisfied, he can levy 
enhanced assessment. However, whether 
the condition is satisfied or not, is a 
matter left to the determination of the 
Collector in exercise of his jurisdiction | 
under Section 52 of the Act. It is, there~ 
fore, a fact in issue and not a jurisdic- 
tional fact and whether it exists or not | 
justiciable in a court of law. The only 
ground on which the determination of 
the Collector as regards the existence 
of this fact can be challenged is that the 
Collector has not directed himself pro- 
perly in law. 
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to the facts found or failed to call his 
attention to matters which he was bound 
to consider or took into consideration 


matters which are irrelevant. (1969) 10 
Guj LR 907 Foll (Para 19) 
Cases Referred: Chronological Paras 
(1974) 76 Bom LR 347: AIR 1974 Bom 

300 21 
(1969) 10 Guj LR 907 19 
(1967) Appeal No. 1 of 1966, D/- 14-11- 

1967 (Bom) 20 
(1937) 39 Bom LR 266: AIR 1937 Bom 

226 21 
(1885) ILR 9 Bom 483 21 


L. V. Deshpande, for Petitioners; A, 
E. Karmali, for Respondents. 


ORDER :— This is a petition under 
Art. 226 of the Constitution for an ap- 
propriate writ directing the respondents 
to withdraw and or cancel the impugn- 
ed orders dated 20th November 1957, 
21st April 1962, 18th February 1965 and 
28th April 1967 (Exs. A to D to the peti- 
tion) and the notice of demand dated 
19th December 1969 (Ex. E to the Peti- 
tion). 

2. The Ist respondent is the State of 
Maharashtra, the 2nd respondent is the 
Additional District Deputy Collector and 
3rd respondent is the Mamlatdar, Taluka 
Kurla. 


3. The main question that arises in 
this petition is whether the Collector 
was entitled to invoke R. 81 (3) of the 
Land Revenue Rules, 1921 and, if so, 
whether his order levying enhanced as- 
sessment is in compliance with the re- 
quirements of that rule. 

4. The. petitioners carry on, and at 
all material times carried on, business 
in the name and style of M/s. Eastern 
Aluminim Works. The Petitioners are 
the owners of certain lands admeasur- 
ing 6832 square yards situate at old 
Agra Road, Kurla, Greater Bombay since 
5th July 1950. At that time, the village 
of Kurla was a proprietary village 
owned by the successors in title of Hor- 
musji Bomanjee. Prior to 1931, a por- 
tion of these lands was put to building 
use. Out of the total area of 6832 square 
yards, 
square yards, whereon the 
have their factory known as 
Smelting and Rolling Mills. 

5. By the Salsette Estate (Land Re- 
venue Exemption Abolition) Act,’ 1951, 


petitioners 


which came into force’ from. ist: March. 
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1952, the proprietary rights of the Khot 
of Kurla were abolished and the lands 
belonging to private owners became, for 
the first time, liable to payment of land 
revenue to Government. Until then, a 
fixed land revenue was payable to the 
Khot of Kurla, and there was no re- 
striction on the user of the land within 
the Khoti village of Kurla. 


6. By an order dated 20th November 
1957 passed by the then Additional Dis- 
trict Deputy Collector, the petitioners 
were informed that their lands were 
made liable to payment of non-agricul- 
tural assessment with effect from 8th 
January 1957 to 31st July 1959 at Rs. 25/- 
per 100 square yards and were called 
upon to pay the amount of Rs. 1708/- 


. between the ist and 10th January every 


year. Being aggrieved by that order, 
the petitioners exhausted the remedies 
available to them including the revisio- 
nal application which was heard by the 
Revenue Minister on 21st October 1966 
and decided by him by his order dated 
12th November 1966 upholding the as- 
sessment levied. The petitioners were 
served with a further levy and collection 
order dated 4th October 1960 issued by 
the Additional District Deputy Collec- 
tor, B. S. D. Andheri, calling upon the 
potitioners to pay the non-agricultural 
assessment at the annual rate of 
Rs. 1708/- for a further period from 1st 
August 1959 to 31st July 1960. The 
petitioners thereafter exhausted the re- 
medies available to them by way of ap- 
peal and revision to the appropriate au- 


thorities, but in vain. The 2nd re- 
spondent issued a collection order for 
recovery of non-agricultural assessment 


in the sum of Rs. 1708/- for one year 
ending 31st July 1961. By his order 
dated 21st April 1962, the 2nd respondent 
called upon the petitioners to pay N. A. 
assessment at Rs. 1708 per year from 1st 
August 1961 till 31st July 1964. The 
Additional District Deputy Collector, 
B. S. D. Andheri, issued another levy and 
collection order dated 18th February 1965 
retrospectively levying a sum of 
Rs. 8,288.53 as N.A. assessment for the 
earlier period from lst March 1962 till 
7th January 1957 . (erroneously. mentioned 
as 31st July 1957 in the petition) at the 
annual. rate of Rs. 25/- per 100 square _ 
yards: Against. that order also, the peti- 
tioners. preferred the requisite appeal 


which was. heard by the Additional Col-  _ 
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lector, B. S. D. Bombay, on 11th Decem- 
ber 1965 who reserved his orders but, ac- 
cording to the petitioners, the same have 
not been communicated to them. This 
is not denied in the  affidavit-in-reply. 
By his letter dated 28th April 1967, the 
2nd respondent informed the petitioners 
that the N. A. assessment on the peti- 
tioners’ land was levied till 3ist July 
1964 under collection order dated 2ist 
April 1962 and that the same assessment 
‘continued fill 3ist July 1967. On 19th 
December 1969,.a notice of demand was 
issued by the 3rd respondent for the 
payment of Rs. 1708/- as dues in respect 
of the non-agricultural assessment, 

7. Tt is to challenge the legality and 
validity of the order dated 20th Novem- 
ber 1957 issued by the then District De- 
puty Collector and the subsequent orders 
and notices of demand that the peti- 
tioners have filed the present petition, 


8. Mr. Deshpande, the learned Coun- 
sel appearing on behalf of the petition- 
ers, challenged the impugned orders 
and notice on three grounds. He urged 
that no rules are framed under Sec- 
tion 11 of the Salsette Estate (Land Re- 
venue Exemption Abolition) Act, 1951, 
with the result that the Land Revenue 
Rules, 1921, are without authority of 
law. However, Mr. Deshpande did not 
ultimately press this contention. The 
second ground urged by Mr. Deshpande 
was that the Collector could not, in the 


facts and circumstances of this case, 
invoke his powers under R, 81 (3) of the 
Land Revenue Rules, 1921, and that 


even assuming he could, his order levy- 
ing enhanced assessment is not in com- 
pliance with the requirements of that 
rule. Mr. Deshpande finally urged that 
assessment could not be levied with re- 
trospective effect. 


9. In order to appreciate these con- 
fentions urged on behalf of the peti- 
tioners and before going straightway 
to. the provisions of R. 81 (3), it would 
be appropriate to refer fo certain pro- 
sions of the Bombay Land Revenue 
Code, 1879. Section 45 provides that all 
Tand is liable to the payment of land re- 
venue to Government unless specially 
exempt. Section 52 provides for the 
fixation of the assessment by the Collec- 
for and reads as under :— 

"52. (1) On all lands which are not 
wholly exempt from the payment of 
land revenue, and on which the assess- 
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ment has not been fixed under the pro- 
visions of Chapter VIII-A, the assess- 
ment of the amount to be paid as land 
revenue shall, subject to rules made in 
this behalf under Section 214, be fixed 
at the discretion of the Collector, for 
such period not. exceeding ninety-nine 
years as he may, be authorised to pre= 
scribe, and the amounts due according 
to such assessment shall be levied on 
all such lands: 
x x x x x 


(2) After the expiry of the period for 
which the assessment of any land is 
fixed under sub-section (1), the Collec- 
tor may, from fime to time, revise the 
same in accordance with the rules made 
in this behalf by the State Government, 
The assessment so revised shall be fixed 
each time for such period not exceeding 
ninety-nine years as the State Govern= 
ment may, by general or special order, 
specify”, 


Section 214 empowers the State Gov< 
ernment to make Rules to carry out the 
purpose and objects of the Act. In ex- 
ercise of this power, the Land Revenue 
Rules, 1921 (referred to hereafter as 
“the Rules”) were framed. 


10. Chapter XIV of the Rules (vin 
from Rutes 80 to R. 91), pertains to the 
imposition and revision of non-agricul- 
tural assessment and alteration of as- 
sessment in the case of unalienated land. 
R. 80-B provides when land held or used 
for any non-agricultural purpose, is as- 
sessed under Section 52, such assessment 
shall be fixed and revised by the Col- 
lector from time to time in accordance 
with the rules contained in Chapter XIV. 
Rule 81 provides for ordinary rates of 
non-agricultural assessment. Sub-rule 
(1) empowers the Collector to divide the 
villages, towns and cities in his dis- 
frict (to which a standard rate under 
Rule 82 has not been extended) into two 
classes. Sub-rule (2) empowers the Col- 
lector to fix the rate of assessment in 
his discretion subject to general or spe- 
cial orders of the Government, within 
certain limits, the maximum being 2 
pies per square yard in the case of Class 
Į land and one pie per square yard in 
the case of Class II land and the mini- 
mum being the agricultural assessment. 
In fixing the rate with the above limits, 
sub-rule (2) enjoins the Collector to have 
due regard to the general level of tha 
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value of lands in the locality used for 
non-agricultural purposes. Sub-rule (3) 
empowers the Collector, in certain cir- 
cumstances, to levy on any non-agricul- 
tural land assessment at a rate higher 
than the maximum fixed under sub- 
rule (2). R. 82 deals with special rates 
of non-agricultural assessment and pro- 
vides that in any area in which on ac- 
count of there being a keen demand for 
building sites or for any other special 
purpose the State Government may by 
notification in the official Gazette. direct 
that Rule 82 shall be applied, the rate 
of non-agricultural assessment shall be 
determined in accordance with the pro- 
visions contained in Rule 82 and not in 
The area notified by the State 
Government for the applicability of 
R. 82 is commonly known as “standard 
zone.” It is not the case of either party 
that the area in which the petitioners’ 
land is situate was a “standard zone” or 
that the provisions of Rule 82 were at- 
tracted. The controversy between the 
parties revolves round the construction 
and applicability of sub-rule (3) of 
R. 81 as it is not in dispute that it was 
under R. 81 (3) that the Collector acted 
in levying enhanced assessment by his 
impugned order. 


Rule 81 (3) reads as under :— 


“The Collector may for special reasons 
fo be recorded in writing, levy on any 
land non-agricultural assessment at a 
rate higher than the maximum fixed 
under sub-rule (2) in respect of any 
village, town or city in which such land 
is situated, in cases where the land is 
either situated in an exceptionally fav- 
ourable postion, or where it is used tem- 
Porarily for a non-agricultural purpose 
or where the purpose for which it is 
used is of a special kind. Such higher 
rate shal] not, however, exceed 50 per 
cent of the estimated annual rental value 
of the land when put to non-agricultural 
use in question. The Collector shall 
forthwith forward to the Divisional Offi- 
cer a copy of the order levying the 
higher rate with the reasons recorded by 
him.” 

Thus R. 81 (3) empowers the Collector 
to fix a higher rate (i) where the land is 
situated in an exceptionally favourable 
position or (ii) where it is used tempora-< 
rily for a N. A. purpose or (iii) where 
the purpose for which it is used is of a 
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special kind. For any of these special. 
reasons, the Collector can fix a higher 
rate. Im this case, conditions (ii) and 
(iii) do not appy and it is nobody’s case 
that they do. 

11. By his impugned order, the Ad- 
ditional District Deputy Collector has 
stated that no standard rates of non- 
agricultural assessment had been ‘fixed 
so far under R. 22 (presumably R. 82) 
of the Rules for the village of Kurla. He 
proceeds to state that —~ 

“This village is situated in the Bom- 
bay Suburban District which is a fast 
developing District being very close to 
the City of Bombay”, à 


Pausing here for a moment, this pas- 
sage refers to the development poten- 
tiality of the entire District in which 
this village is situate. Such a conside- 
ration cannot be attracted to bring it 
within the phraseology. “Where the land 
is situated in an exceptionally favour- 
able position”. It can be seen . that 
in this phraseology in R. 81 (3) the em- 
phasis is not on the development poten- 
tiality of the entire village in which the 
land in question is situate. 


12. The Collector then adverts to the 
fact that Kurla village is classified in 
Cl. I by the Collector, Bombay Suburban 
District, under Notification No. LND 
2549 dated llth January 1954 and that 
the maximum rate of non-agricultural 
assessment is fixed at 2 pies per. square 
yard. He proceeds to state — 

“This site of Kurla is mainly used for 
industrial/residential purposes and is 
fast developing site. The non-agricul- 
tural rate of Re. 0-0-2 per square yard 
seems to me to be too low. As no non-, 
agricultural rates have been fixed so 
far under Rule 82 of the Land Revenue 
Rules 1921, for this village, it is desir- 
able that R. 81 (3) of the Land Revenue 
Rules, 1921 should be resorted (to} in 
this case”, 

Again pausing here for a moment, the 
emphasis in this passage is to the entire 
village and the present and potential 
development of the village as a whole. 
This passage also reveals the prime con- 
sideration and indisputable reason which 
motivated the Collector to levy enhanc- 
ed assessment, viz. that the N. A. assess- 
ment at Re. 0-0-2 per square yard ap- 
peared to be too low as Kurla which is 
a fast developing district (as stated by 
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him earlier) is mainly used for residen- 
tial/industrial purposes and because no 
mon-agricutural rates were fixed under 
R. 82. There are not the factors or con- 
siderations which can be attracted to 
invoke the provisions of R. 81 (3). These 
considerations taken into account by the 
Collector clearly reveal that he has tra- 
versed beyond the jurisdiction vested in 
him and that in his attempt to invoke 
the provisions of R. 81 (3), he has tra- 
velled beyond its scope and has taken 
into account factors mot warranted by 
the plain reading of R. 81 (3) itself. 
These extraneous considerations taken 
into account by the Collector reveal 
that he had made up his mind to raise 
the levy and that, as appearing here- 
after, the ostensible reason given by 
him, viz. that the land is situate on the 
Bombay-Agra Road, was merely a stra- 
tagem and an attempt at justification and 
to clothe with a garb of legality his de- 
cision already made on untenable and 
extraneous grounds. 


13. The impugned order goes on to 
state — 


“The land in question is situated on 
Bombay-Agra Road and as such it has 


got an exceptionally favourable posi- 
tion.” 
“I, therefore, order that this land 


admeasuring 6832 sq. yds. should be as- 
sessed to non-agricultural assessment, at 
Rs. 25/- per 100 square yards for the 
present i.e. up to 31st July 1957”. 


Having therefore already made up his 
mind to levy enhanced assessment on the 
extraneous considerations appearing ear- 
lier in his order, the passage quoted 
above reveals this ostensible reason for 
invoking R., 81 (3), viz. that the peti- 
tioners’ land is in an “exceptionally fav- 
ourablé position” because it is situat- 
ed on the Bombay-Agra Road, Even 
this ostensible reason is untenable I 
do not think that the Collector was right 
in invoking R. 81 (3) merely because 
the petitioners land is situate on the 
Bombay-Agra Road. The words “ex- 
ceptionally favourable” in R. 81 (3) 
must be given their natural meaning and 
must not be confused or identified with 
land situated in a favourable or even a 
very favourable position. The words 
“exceptionally favourable” . denote some- 
thing that is. unusually or extraordina- 
rily favourable or favourable to an unu- 
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sual or oustanding degree. The words “ex- 
ceptionally favourable” are the highest 
and ultimate superlative and as such 
must be read and construed. Had it 
been the intention otherwise of the rule- 
makers, there was no need to have used 
the word “exceptionally” in R. 81 (3) 
if a lesser adverb like “very” or’ even 
“high degree” had sufficed. Hence the 
highest superlative meaning must neces- 
sarily be attached to the words “excep- 
tionally favourable” advisedly used in 
R. 81 (3). Reading R. 81 (3), there can 
be no doubt that there must be some- 
thing more relating to the petitioners’ 
land which distinguishes it from other 
lands situate in a favourable position and 
renders the petitioners’ land favourable 
not only to a high degree or a great de- 
gree or even an immense -degree but to 
an unusual or extraordinary degree. But 
that is not all. Merely because the peti- 
tioners’ land is situate on Bombay-Agra 
Road, the Collector automatically classi- 
fied the petitioners’ land as being situat- 
ed in an “exceptionally favourable posi- 
tion”. Why that should be so, does nof 
appear in the order, for’ no reason 
has been given by the Collector. The 
Collector appears to have misinterpreted 
the true scope and meaning of the words 
“exceptionally favourable position” and 
appears to have equated the. phraseology 
“exceptionally favourable position” 
either with “favourable position” or 
“very favourable position” or a “highly 
favourable position” which no doubt is 
the position in which this land is situate. 
Each and every piece of land on the 
Bombay-Agra Road need not necessa- 
rily be in an “exceptionally favourable 
position” and if this was so in the case 
of the petitioners’ land, surely the Col- 
lector should have given his reason for 
his finding, instead of basing his de 
cision on a generality. Assuming that 
the Collector came tohis conclusion that 
the petitioners’ land is in an “ex- 
ceptionally favourable position” be- 
cause Bombay-Agra Road is a main road 
or a busy thoroughfare, even so the 
approach of the Collector is not correct. 
Each and every piece of land situate 
on a main road or a busy thoroughfare, 
would not by itself automatically make 
the situation of such land in an ex- 
ceptionally favourable position. Ef such 
had béen the intention of the rule- 
makers, there-was nothing to prevent .. 
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them from so stating in so many words, 
or by necessary implication, in the rule 
itself. 


14. The “exceptionally favourable 
position” of the land in respect of which 
assessment is sought to be enhanced, 
must be shown to be in respect of and 
compared with other lands in the same 
village and not merely because the 
land is on Bombay-Agra Road or a 
main road or a busy thoroughfare. This 
has been completely overlooked or ignor- 
ed by the Collector. On that ground 
alone, the Collector’s order is liable to 
be set aside. There is nothing in his 
order showing specifically or for that 
matter even by inference, that he took 
into consideration other lands and if so, 
which, in the village, in arriving at his 
finding that the petitioners’ land is in 
m exceptionally favourable position. 
He has done so merely on a bald state- 
ment that it is on Bombay-Agra Road, 
presumably on some assumption that each 
and every land on Bombay-Agra Road 
must necessarily be in an exceptionally 
favourable position and therefore the 
petitioners’ land is also in an excep- 
tionally favourable position for that 
reason. There js no doubt that the situa- 
tion of the petitioners land is a favour- 
able or even a very favourable one. But 
to categorise it as being in an “excep- 
tionally favourable position”, merely be- 
cause it is on Bombay-Agra Road, as 
done by the Collector and as urged by 
Mr. Karmali for the respondents, would, 
to my mind, not be correct. 


15. I would like to go a step further. 
In construing the phraseology “in an ex- 
ceptionally favourable position”, in 
R. 81 (3), I think that by implication the 
purpose for which the land is ordinarily 
used cannot be entirely ignored, I em- 
phasise the word “ordinarily” in con- 
tradistinction to the temporary use for 
non-agricultural purpose or where the 


purpose for which it is used is of a 
special kind, which would attract the 
second and third condition in 


R. 81 (3), which in this case are ad- 
mittedly not attracted. There can be no 
controversy, and there was none, that 
‘the purpose for which the land is ordi- 
narily used by the petitioners, is for 
running their rolling and smelting fac- 
tory, which they have been doing since 
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the past several years. If instead : of 
ordinarily running a rolling and 


smelting factory, which does not de- 
pend upon attracting custom from 
motorists and passers-by using the Bom- 
bay-Agra Road, the petitioners ordina- 
rily used this land, say for ruhning a re- 
staurant or a shop or a petrol pump or a 
motor repairing garage, then the pro- 
ximity of the land to Bombay-Agra 
Road would be an additional factor and 
might well make the position of the 
petitioners’ land an exceptionally fav- 
ourable one in comparison with other 
lands in the village. 

i6. Mr. Karmali urged that the peti- 
fioners’ land is in an exceptionally fav- 
ourable position because the petitioner- 
factory has a direct access to the Bom- 
bay-Agra Road. This contention does 
not take into account that primarily 
and essentially the favourable position 
of the land in question must be 
shown in respect of or compared with 
other lands in the same village. Even 
assuming what Mr. Karmali says is cor- 
rect. It would, at best make the position 
of the land favourable or even very fav- 
ourable. But on the ground of easy ac- 
cess to Bombay-Agra Road to say that it 
is in an “exceptionally favourable posi- 
tion”, would not be correct and has 
rightly not even been stated by the Col- 
lector himself. ` 

17. As stated earlier, the predominant 
motivation and prime consideration on 
the part of the Collector in resorting to 
R. 81 (3) was for the reasons set out in 
the earlier part of his order, and the sub- 
sequent classification of the petitioners’ 
land as having an “exceptionally favour- 
able position” as it is on Bombay-Agra 
Road, appears to be merely an attempf , 
fo levy enhanced assessment by attract- 
ing willy-nilly the provisions of that 
rule. 

18. This is not all. By the impugned 
order, the assessment has been fixed at 
Rs. 25/- per 100 square yards. There is 
not the remotest indication in this order 
(as to) the basis on which this particular 
figure was arrived at. That has been 
left to conjecture, speculative reasoning 
and imagination. Where a power | is 
given to an assessing authority to in- 
crease an assessment, as in this case 
under R. 81 (3), it is incumbent upon 
him to indicate the basis on which ie 
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assessment, as in this case for enhanc- 
ing the assessment to Rs 25/- per 100 
square yards. This is a salutary safe- 
guard not only in public interest, but 
also that the assessee must know that 
the increase is based on sound principles 
and in accordance with law and not on 
discrimination, capriciousness, arbitrari- 
ness or even a genuine mistake on the 
part of the concerned authority. This 
principle is all the more salutary be- 
cause under R. 81 (3), the Collector is 
empowered to depart from the general 
rules. Hence in the present case, where 
the Collector increased the assessment 
to Rs. 25/- per 100 square yards, it was 
incumbent upon him to indicate the basis 
on which that particular figure was 
arrived at by him and on what calcula- 
tions. Nothing of the kind has been 
done by the present order in which the 
Collector has contented himself by mak- 
ing a bare statement that the assess- 
ment is enhanced to Rs. 25/- per 100 
square yards. This is yet another ground 
on which the Collector’s order js liable 
to be set aside. 


19. Mr, Deshpande’s contention that 
in the circumstances of the case it was 
not open to the Collector to invoke his 
power under R. 81 (3) is amswered by 
the Division Bench of the Gujarat High 
Court in Ani] Starch Products Ltd. v. 
State, (1969) 10 Guj LR 907, where it 
was held that it is the Collector who is 
the assessing authority and it is for the 
Collector to decide in exercise of his 
jurisdiction questions which arise in the 
case of assessment, one of such questions 
being whether the land is situate in an 
exceptionally favourable position. If the 
‘tCollector comes to the conclusion that 
the condition that the land is situate in 
an exceptionally favourable position has 
been satisfied, he can levy enhanced as~ 
sessment, However, whether the condi- 
tion is satisfied or not, is a matter left 
to the determination of the Collector in 
exercise of his jurisdiction under Sec- 
tion 52. It is therefore a fact in issue 
and not a jurisdictional fact and whether 
it exists or not is not justiciable in a 
court of law. It was further held in that 
case that the only ground on which the 
determination of the Collector as re- 
gards the existence of this fact can be 
challenged is that the Collector has not 
irected himself properly in law or ap- 
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plied the wrong test to the facts found 
or failed to call his attention to matters 
which he was bound to consider or took 
into consideration matters which are 
irrelevant to what he had to consider. 


20. Mr. Deshpande relied on a judg- 
ment delivered on 14th November 1967 
by the Division Bench of this Court in 
Appeal No. 1 of 1966 where it was ob- 
served as under :— 

“In our opinion, it is clear that ‘the 
exceptionally favourable position’ must 
be that of the very land which is the 
subject of assessment under sub-rule 
(3) and its favourable position should be 
shown to be in respect of other land in 
the same village. Unless that condition 
is first fulfilled we do not think that the 
authorities would have jurisdiction to 
deal with the assessment of the land 
under R. 81 (3).” 


On the other hand, Mr. Karmali urged 
that I am not bound by that judgment 
as by reason of an arrangement arrived 
at by the parties in that case, the Sup- 
reme Court passed an order that the 
judgment of the Division Bench and the 
judgment of the learned Single Judge 
against whose judgment Appeal No. 1 of 
1966 had been preferred, were no longer 
operative as a result of the withdrawal 
of the appeal before it and the pendency 
of the appeals before the revenue autho- 
rities. I think Mr. Karmali is correct 
when he says that in view of the order 
passed by the Supreme Court the judg- 
ment ofthe Division Bench does not stand, 
In any event. it is unnecessary to enter 
into this controversy because the dis- 
tinguishing feature between the Divi- 
sion Bench judgment and the matter be- 
fore me, is that in the former case, the 
Collector’s reasoning for levying en- 
hanced assessment which gave rise to 
the earlier quoted observations relied on 
by Mr, Deshpande is not the same as 
that in the matter before me. In these 
circumstances also, I follow the finding 
of the Gujarat High Court on the juris- 
dictional aspect of the matter and come 
to a finding against the petitioners on 
this point. 

21. Mr. Deshpande urged that it was 
not permissible to levy the assessment 
retrospectively from ist August 1952. 
Mr. Deshpande urged that the special 
enhanced rate leviable in individual case 
by specific order for reasons to be re- 
corded in writing is leviable only from 
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the date of such order and not retrospec- 
tively as has been done by the order 
dated 18th February 1965. Mr, Desh- 
pande thus urged that while the order 
enhancing the assessment was passed on 
20th November 1957, retrospective 
effect was illegally sought to be given 
from ist Aug. 1952. Mr. Deshpande re- 
lied on the decision in Shapurji Jivanji 
v. Collector of Bombay (1885) ILR 9 Bom 
483, where it was held that the plaintiff 
was only liable to the enhanced rate of 
assessment from the time at which if 
was actually made by the Collector. 
That decision was approved by the 
Division Bench of this Court in Ahmeda- 
bad Ginning and Manufacturing Co. Ltd. 
v. Secretary of State, (1937) 39 Bom LR 
266, where it was held that under the 
Bombay Land Revenue Code 1879, the 
Collector has no power to levy revised 
assessment retrospectively. Thus so far 
Mr. Deshpande is correct but for a later 
decision of the Division Bench of 
this Court to the contrary in State v, 
Narayan Shankar, (1974) 76 Bom LR 347, 
at p. 357, where it was held that the 
levying of full assessment retrospec- 
tively was Yegal and valid under the 
second proviso to sub-section (1) of Sec- 
tion 52 of the Land Revenue Code. How- 
ever, the retrospective aspect of the 
matter now becomes academic in view 
of my holding that the impugned assess- 
ment order. is liable to be set aside, 


22, The main brunt of Mr. Karmali’s 
attack was on the ground of delay and 
laches and misjoinder of causes of ac- 
tion. Mr. Karmali urged that in this 
matter, there had been inordinate ‘delay 
inasmuch as the impugned order was 
passed, by the Additional District De- 
puty Collector as far back as 20th 
November 1957, whereafter other orders 
had been passed and notices given, and 
that it was only as late as 6th February 
1970, that the petitioners filed the pre- 
sent petition, without giving any reason 
in the petition for this delay. At first 
flush, this contention of Mr. Karmali 
appears to be attractive. However, if 
does not bear the tesf ofa closer scrutiny, 
Here is not the case of a party who has 
slept over his rights. After the peti- 
tioners received the impugned orders 
and notices, they resorted to the remedy 
of appeal] and revision open fo them and 
it was only after these remedies had 
been exhausted and had failed that the 
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petitioners filed the present petition, 
Tt is true that in the petition there is. 
no specific averment giving reason for 
the apparent delay. However, the learn- 
ed draftsman has in his own way by 
narration of events made out reason for 
the apparent delay. For instance, in 
paragraph 8 of the petition, the peti- 
tioners had made a pointed grievance 
that despite the fact that against the 
order dated 18th Feb, 1965, the appel- 
late authority heard the appeal on lith 
December 1965 and reserved his orders, 
the petitioners are not aware what the 
final decision of the appellate authority 
was in the matter. To that, the affidavit- 
in-reply is curiously silent. If the order 
of the appellate authority had been com- 
municated to the petitioners, surely that 
could have been stated in the affidavit-in- 
reply which would have negatived the 
petitioners’ grievance that they do not 
even know the decision of the appellate 
authority. Furthermore, by the time the 
petitioners exhausted their remedies by 
way of appeal and revision in respect of 
the main order dated 20th Nov. 1957, 
nearly nine yearselapsed because it was 
on 2ist October 1966 that the Revisional 
Application of the petitioners was dis- 
posed of. In these circumstances, if 
does not behove the respondents to lay 
undue emphasis on delay and laches on 
the part of the petitioners. It cannot 
even be said that any prejudice has been 
caused to the respondents. Furthermore, 
merely on the ground of apparent delay, 
ft would be harsh and unjust to per- 
petuate an order where the Collector 
failed to appreciate or misinterpreted the 
provisions of R. 81 (3), 


23. The next ground urged by Mr. 
Karmali was that the petition was bad 
by reason of misjoinder of causes of 
action. Mr. Karmali urged that in re- 
spect of each and every impugned order, 
and notice of demand, the petitioners 
should have filed a separate petition. 
This technical objection can easily be 
answered by saying that if the petition- 
ers had done so, it would have resulted 
in needless multiplicity of proceedings. 
The impugned order of assessment dated 
20th November 1957 is the source and 
foundation of all subsequent orders and 
notices of demand. If the main order of 
20th November 1957 is set aside, the con- 
sequential reliefs must necessarily re- 
sult in the subsequent orders based on 
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the main impugned order being also set 
aside. And that is exactly what the peti- 
tioners have asked for in this petition, 


24. Mr. Karmali urged that only the 
notice for payment dated 19th December 
1969 (Ex. E to the petition) is sought to 
be set aside in this petition. Mr. Karmali 
relied on para. 17 of the petition where 
the petitioners have submitted that the 
Courts do issue the appropriate writ 
directing the respondents to withdraw 
and/or cancel the order dated 19th De- 
cember 1969 (Ex. E to the petition). Thus 
Mr. Karmali submitted that the question 
of setting aside the earlier orders and 
notice did not arise. This contention of 
Mr. Karmali jis based on a misconcep- 
tion. The petition must be read as a 
whole and para. 17 read by Mr. Karmali 
cannot be read dehors the rest of the 
petition. Reading the petition as a whole 
inclusive of prayer (a), it is clear that 
what the petitioners seek is to set aside 
not only the demand notice (Ex. E to 
the petition) but the main assessment 
order and the other orders and notices 
subsequent thereto as well. 


25. Mr. Karmali urged that the peti- 
tioners have not taken the recourse to 
the appeal and revision provisions in 
respect of the notice for payment dated 
19th December 1969 (Ex, E to the peti- 
tion) and hence no relief should be given 
to the petitioners in respect of that no- 
tice. It has been repeatedly laid down 
by several High Courts as also the Sup- 
reme Court, that if a party rightly feels 
that the result of exhausting the appeal 
and revision remedies given to him under 
a self-contained code is a foregone 
conclusion, it is not obligatory upon such 
party to resort to such exercise in futi- 
lity and waste of time and money be- 


fore filing the petition. In this case, the. 


previous experience of the petitioners 
in filing appeals and revisions before the 
appropriate authorities has resulted in 
nothing. In fact at least one appellate 
order was not even communicated to the 
petitioners. In these circumstances, it 
is understandable that in respect of the 
notice for payment dated 19th Dec. 
1969, the petitioners did not choose to 
indulge in the idle formality of appeal 
and revision. In any event, if the main 
order dated 20th Nov. 1957 is set aside, 
all subsequent orders and notices includ- 
ing that of 19th December 1969 
necessarily, share the samė- fate. 
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26. Mr. Karmali urged that the peti- 
tioners having paid a sum of Rs. 27,885.07 
from time to time in respect of the non- 
agricultural assessment at the rate of 
Rs. 1708/- per year, the petitioners are 
not entitled to challenge the main im- 
pugned order and the subsequent orders 
and notices. On the other hand, accord- 
ing to Mr, Deshpande, these amounts 
were paid under protest, which is deni- 
ed by Mr. Karmali. Neither party was 
in a position to produce any covering 
letter or other evidence to show how this 
amount was paid. Even assuming that 
this amount was not paid under protest 
as urged by Mr. Karmali, at the most 
the petitioners may not be able to re~ 
cover it and in fact the petitioners them- 
selves have not made any prayer in this 
petition for refund of this amount. That, 
however, does not prevent the petitioners 
from filing the petition for setting 
aside the impugned orders and notices 
as prayed for in prayer (a). 3 


27. In the result, the petition is al- 
lowed in terms of prayer (a), save and 
except that the date of the notice of de- 
mand erroneously stated as 22nd Dec. 
1969 shall be read as 19th Dec. 1969, and 
the Rule is made absolute accordingly. 
In the facts and circumstances of the 
case, there will be no order as to costs: 
Petitioners shall be at liberty to with- 
draw the sum of Rs. 1,708/- deposited by 
them in Court pursuant to the order 
dated 13th Feb, 1970, 

Order accordingly, 
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Jagdeorao Anandrao Pawar, Petitioner 
v. Kisan Namdeo Pawar and ache, Op~ 
ponents. 

Spl. Civil Appln. No. 256 of 1975, D/~ 
22-3-1979. 

Bombay Tenaney and Agricultural 
Lands Act (67 of 1948), Section 76 — Re- 
vision — Grant of certificate under Sec- 
tion 88-B (2) — Not revisable under See- 
tion 76. 


- Wherever the Legislature felt that any 
inquiry that partakes the character of a 
trial should be held before ' certification 
proceedings are concluded by an order, 
it has chosen to expressly provide for 
the s same as is evidenced by the provi- 
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sions and the scheme 
Not- only that, wherever such a certifica- 
tion had to be preceded by any decision 
or order, explicit injunction in that re- 
gard is enacted in the body of these pro- 
visions. This is clear indication that the 
Legislature is aware of the modality 
wherein an inquiry that partakes of the 
nature of a trial ends by a decision or 
an order and other inquiries which 
merely end in the issue of the certificate, 
the issue being between the authority 
indicated and the person seeking the cer- 
tificate. If, therefore, no order or deci- 
sion precedes or is required to precede 
the issuance of the certificate, it follows 
that the general provisions of Section 76 
would not operate upon a certificate 
issued by the Collector. No doubt, Sec- 
tion 88-B (2) requires the Collector to 
issue the certificate after holding an in- 
quiry, but it is obvious that the said in- 
quiry does not partake the character of 
any trial which should end in an order. 
It is an inquiry for the purpose of en- 
titlement to acquire a piece of conclu- 
sive evidence on certain matters, on the 
proof of which the statutory exemption 
under Section 88-B (1) is available. It 
is not as if that when the certificate is 
not available, exemption is not available 
under Section 88-B (1). It is when tts 
entitlement is in issue between the par- 
ties that the party claiming the exemp- 
tion has to show that it satisfied the con- 
ditions laid down by Section 88-B (1). 
The certification proceeding under Sec- 
tion 88-B (2) is merely an aid for the 
purpose of acquiring conclusive proof 
with regard to the conditions’ enacted 
by Section 88-B (1). Therefore, the 
word “inquiry” in Section 88-B (2) can- 
not be treated as equivalent to any judi- 
cia] trial which must necessarily end by 
rendering a decision or making an order. 
By the very nature of things, in the mat- 
ters of the trust, the conditions being 
that the trust is or deemed to be reégister- 
ed under the Bombay Public Trusts’ Act 
and the entire income of lands is appro- 
priated for the purposes of the trust, no 
lis arises between any parties nor any 
adjudication as such is called -for. Once 
the Collector is satisfied that these con- 
ditions exist, then he is enabled to issue 
the certificate, which is treated as -con- 
chusive ‘evidence. (Para 6) 


Upon the fair construction of ‘the con- 
tent. and the character .of; process. of 


Jagdeorao v. Kisan 
of Section 88-C.. 
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certification, it appears reasonable to 
interpret that the words available in 
Section 88-B (2) treating the certificate 
as conclusive. evidence are also the mat- 
ters of some legislative significance, 
The words chosen by the Legislature, 
being “conclusive evidence”, do not ad- 
mit any challenge to it in any higher 
jurisdiction, unless there be express pro- 
vision in that regard. The contrast in 
legislative drafting of the provisions of 
Sections 88-B and 88-C is vital and 
underscores the concept of conclusiveness 
or finality that is attached to the certi- 
fication proceedings before the Collector 
contemplated by Section 88-B (2). Rule 
52 of the Bombay Tenancy and Agricul- 
tural Lands Rules, 1956 also does not 
in any manner suggest that the Col- 
lector is required to make any order 
before he issues a certificate, which is 
treated as conclusive evidence under 
Section 88-B (2). (Paras 8, 9) 

It is the distinctive feature of Ch. VI. 
that the original orders made by the 
Collector are not .generally subjected to 
revisional jurisdiction of the Tribunal. 
It is implicit, therefore, that by express 
adjudication before the 
Collector or the proceedings before the 
Collector can be treated and is, in fact, 
treated final in some specified matters. 
That finality may be indicated by ex- 
press terms as are available in Sec- 


- tion 88-C (5) or as is suggested by Sec- 


tion 88-B (2). It, therefore, follows that 
mere references to the wide and gene- 
ral phraseology employed by Section 76 
will not be decisive of the jurisdiction 
of the Tribunal, nor, only because it 
happens to be an order of the Collector, 
revisional power would be available. It 
must further be seen that such a revi- 
sion .is, in fact, provided for by the given 
scheme of the provisions. It is thus 
clear that the legislature has left the 
matter of certification under Section 88-B 
(2) to the authority of the Collector to 
which a conclusive character is express- 
Ty attached. Section 76 is, therefore, 
not available to the Tribunal to inter- 


fere with the certificate issued under 
S. 88-B (2). (Paras 10, 12) 
Cases Referred: Chronological Paras 
AIR 1974 SC 2123 3 
(1973) 75 Bom LR 609 3 
ATR 1963 SC 151 8 


. B.. P. Apte, for Petitioner; M. V. Sali, 
for Opponents Nos. 1 and 2; . 
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ORDER :— The present petition ques- 
tions the order made by the Maharashtra 
Revenue Tribunal under Section 76, ex- 
ercising powers of revision,> against the 
certificate issued by the District Deputy 
Collector under Section 88-B (2) of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948. That exemption certificate 
was granted on December 26, 1959 
whereby it was certified that the pre- 
sent petitioner trust is an institution for 
public religious worship and as such is 
registered under the Bombay Public 
Trusts Act, 1950 and the entire income 
of the lands mentioned in the schedule 
appended is appropriated for the pur- 
poses of the trust and thus the conditions 
in the proviso to sub-section (1) of Sec- 
tion 88-B are satisfied by the trust. Re- 
spondent No. 1 Kisan is concerned with 
survey Nos. 77, 78 and 83, while respon- 
dent No. 2 Shripati is concerned with 
survey No. 231 of Village Supe, which 
four survey numbers are included along 
with other survey numbers in the sche- 
dule. The Maharashtra Revenue Tribu- 
nal, before whom the question of juris- 
diction was raised, allowed the revision 
mainly on the ground that the inquiry 
was held against the back of the appli- 
cants and they had no notice of that in- 
quiry and, therefore, the matter was 
remitted back to the Collector for fresh 
inquiry. 
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2. The first and the foremost question 
is whether Section 76 of the Bombay 
Tenancy and Agricultura] Lands Act, 
1948 was available to the Tribunal so as 
to exercise the revisional jurisdiction in 
the matter of grant of certificate under 
Section 88-B (2) of the Act, 


3. As far as the statutory character 
and the scheme of the provisions of Sec- 
tion 88-B of the Bombay Tenancy and 
Agricultural Lands Act, 1948 are con- 
cerned, there is the Division Bench au- 
thority of this Court in the case of 
Manekji Edulji Mistry v. Maneksha 
Ardeshir Irani, (1973) 75 Bom LR 609, 
where the Court observed that the lands 
belonging to a trust falling under sub- 
section (1} (b) of Section 88-B would be 
exempt from the operation of some of 
the provisions of the Act, provided such 
trust is or is deemed to be registered 
under the Bombay Public Trusts Act, 
1950, and the entire income of such lands 
is appropriated for the purposes of such 
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trust. In a proceeding where a claim is 
set up to exemption by the trust, what 
fs necessary is to satisfy these two re- 
quirements. Sub-section (2) of Sec- 
tion 88-B of the Act indicates and embo- 
dies a rule of evidence, in that the cer- 
tificate granted by the Collector after 
holding an inquiry is conclusive evidence 
with regard to the satisfaction of the 
two requirements, In an appeal from 
Manekji Edulji Mistry’s case taken to 
the Supreme Court, which affirmed the 
judgment, the Supreme Court (Maneksha 
Ardeshir Irani v. Manekji Edulji Mistry. 
AIR 1974 SC 2123, at p. 2125) has ob- 
served thus: 


“A contention was advanced on be- 
half of the appellant that the appellant 
was entitled to a notice when the Col- 
lector held an inquiry under Section 88-B 
(2) of the Act for the purpose of granting 
a certificate to the respondent. The 
Collector under Section 88-B (2) of the 
Act .grants a certificate after holding an 
inquiry that the conditions in the pro- 
viso to Section 88-B (1) are satisfied by 
any trust. The Trust has to satisfy two 
conditions. First, the Trust is registered 
under the Bombay Public Trusts Act, 
1950. Second, the entire income of the 
Yands which are the property of the Trust 
is appropriated for the purposes of such 
Trust. The certificate granted by the 
Collector shall be conclusive evidence. 
The appellant raised this contention in 
fhe High Court that the appellant was 
entitled to a notice. The High Court did 
not accept the contention. The High 
Court held that the appellant at no stage 
denied the fact that the lands are the 
property of a Trust. The inquiry is be- 
tween the Collector and the Trust. The 
conclusive evidence clause in the section 
means that it is a rule of evidence which 
would not render it necessary for if to 
prove again the compliance with the re 








quirements.” (Emphasis supplied), 
The ratio of these observations on the 
submission that was made before the 


Supreme Court clearly indicates that in 
an inquiry under sub-section (2) of Sec- 
tion 88-B notice is not a must and the 
issue arises between the Trust and 
the Collector. Certification proceeding, 
therefore, results in issue of a certificate 
which has been given the status of 
the conclusive proof under the statutory 


1980 . 


rule of evidence enacted by sub-sec- 
tion (2) and nothing more, 


4. If this be the character of the cer- 
tification proceeding before the Collector, 
in other words, the proceeding is initiat- 
ed so as to have conclusive evidence 
‘with regard to the satisfaction of the 
conditions on the basis of which the con- 
ditions required to be satisfied by sub- 
section (1) can be proved to have existed, 
the question arises whether for the pur- 
pose of Section 76 the certificate can be 
treated as an order made by the Collec- 
tor subject to revision before the Trix 
bunal. 


5. Now, this requires a little closer 
probe, firstly into the provisions of Sec- 
tion 88-B, which is the part of the total 
scheme beginning with Sections 88 to 
88-B with regard to exemptions and 
savings enacted by the Act as applicable 
to certain lands. Section 88 enacts exemp- 
tion with regard to the lands specified in 
cls. (a), (b), (c), and (d) of sub-section (1) 
and the conditions therefor. S. 88-Al 
makes special provisions in respect of 
tenants in villages specified in Sch. 1V, 
Section 88-A exempts all lands transfer- 
red to or by Bhoodan Samiti recognised 
by the State Government in that behalf, 
Section 88-B exempts lands mentioned in 
cls. (a), (b) (c) and (d) of sub-section (1) 
from certain provisions of the Bombay 
Tenancy and Agricultural Lands Act, 
1948, and lays down the conditions or 
necessary requirements for entitlement 
of such lands to such exemptions. With 
regard to the proof of such requirements 
by the trust, the Collector is enabled to 
issue certificate under sub-section (2) of 
Section 88-B and that certificate is treat- 
ed as conclusive evidence in that behalf. 
Section 88-C, similarly, exempts applica- 
tion of certain provisions to lands leas- 
ed by persons with the annual income 
not exceeding Rs. 1,500/~ and in its body 
expressly provides for making of an 
application before the Mamlatdar, hold- 
ing an inquiry after giving notice and 
rendering a decision with regard to the 
claim of exemption. Sub-section (4) of 
Section 88-C then states that when the 


Mamilatdar decides that the land is so 


exempt, he shall issue a certificate in 
the prescribed form. Sub-sec. (5) of 
S.88-C makes that decision appealable to 
the Collector and subject to appeal the 
decision is final. S, 74, 
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which deals. 
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with appeals to the Collector, by cl. {w} 
of sub-sec. (1) makes an order under S. 
88-C appealable. Section 88-C therefore, 
clearly provides a distinctive modality, 
and highlights the difference between 
S. 88-B and S. 88-C, the latter enjoining 


upon the authority not only to give 
notice andtohold inquiry butto render 
a decision, which, as stated above, 


is treated as an appealable order, and 
the finality is attached to that decision 
or order made under the provisions of 
S. 88-C. In S. 88-B, no such express 
modality is provided for. S. 88-C is a 
provision where the provisions: of the 
Act will not apply to certain types of 
leases, while Section 88-CA is a provi- 
sion that Sections 32 to 32R are not to 
apply to certain service lands. Sec- 
tion 88-CB, similarly, makes Sections 32 
to 32R not applicable to Saranjams. 
With regard to the provisions of Sec- 
tions 88, 88-A, 88-B and 88-C, general 
power is conferred in favour of the 
State Government by Section 88-D to 
revoke the exemption by making an 
order to be published in the prescribed 
manner only with regard to specified 
categories. Section 88-D (1) (iii) pro- 
vides that with regard to public trust’s 
lands, when the trust is unable to look 
after the property or has mismanaged it 
or that there are disputes between the 
trust and the tenants, the power under 
Section 88-D could be exercised by the 
State Government so as to take away 
the exemption available to the public 
trust’s lands because of the provisions 
of Section 88-B (1) (b) of the Act. 


6. This relay of these specific provi- 
sions clearly signifies the legislative ob- 
ject to exempt certain types of lands 
either entirely or to the specified extent 
from the provisions of the Bombay 
Tenancy and Agricultural Lands Act, 
1948, subject however to the conditions ` 
being satisfied as laid down by the dif- 
ferent provisions, The character of 
these provisions, therefore, should be 
viewed as independent and standing by 
themselves and should receive that inter- 
pretation which will further the obvious 
object of enacting these exemptive pro- 
visions. These, stated in brief, are full 
and complete schemes by themselves 
prescribing exemptions as well as the 
procedure for establishing its entitle- 
ment. Wherever the Legislature felt 
that any inquiry that partakes the 
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character of a trial should be held before 
certification proceedings are concluded 
by an order, it has chosen to expressly 
provide for the same as is evidenced by 
the provisions and the scheme of Sec- 
tion 88-C. Not only that, wherever such 
a’ certification had to be preceded by 
any decision or order, explicit injunc- 
tion in that regard is enacted in the body 
of these provisions. This is clear indi- 
cation that the Legislature is aware of 
the modality wherein an inquiry that 
partakes in the nature of a trial ends by 
Ja decision or an order and other in- 
quiries which merely end in the issue 
of the certificate, the issue being be- 
tween the authority indicated and the 
person seeking the certificate. If, there- 
fore, no order or decision precedes or is 
required to precede the issuance of the 
certificate, it follows that the general 
provisions of Section 76 would not ope- 
rate upon a certificate issued by the Col- 
lector. No doubt, sub-section (2) of Sec- 
tion 88B requires the Collector to issue 
the certificate after holding an inquiry, 
but it is obvious that the said inquiry 
does not partake in the character of any 
trial which should end in an order. It 
is an inquiry for the purpose of entitle- 
ment to acquire a piece of conclusive 
vidence on certain matters, on the proof 
fof which the statutory exemption under 
sub-section (1) of Section 88-B is avail- 
able. It is not as if that when the certi- 
ficate is not available, exemption is not 
available under sub-section (1). It is 
when its entitlement is in issue between 
the parties that the party claiming the 
exemption has to show that it satisfies 
the conditions laid down by sub-sec. (1). 
The certification proceeding under sub- 
section (2) is merely an aid for the pur- 
pose of acquiring conclusive proof with 
regard to the conditions enacted by sub- 
section (1). Therefore, the word ‘“in- 
quiry” in sub-section (2) cannot be treat- 
ed as equivalent to any judicial trial 
which must necessarily end by rendering 
a decision or making an order. By the 
very nature of things, in the matters of 
the trust, the conditions being that th- 
trust is or deemed to be registered under 
the Bombay Public Trusts Act and the 
entire income of lands js appropriated 
for the purposes of the trust, no lis 
jarises between any parties nor any 
adjudication as such is called for: Once 
the Collector is satisfied that these con- 
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ditions exist, then heisenabled to issue 
the certificate, which is treated as con-, 
clusive evidence. i 

7. In the scheme and object of sub- 
section (1) of Section 88-B also there are 
indications as to (to) what extent tha 
provisions of Section 76 (that is the re+ 
visional power of the Tribunal) will be 
available with regard to the lands sub- 
ject to exemption under Section 88-Bi 
Section 76 happens to be a provision in 
Chapter VI. All the provisions of Chap- 
ter VI have not been made applicable, 
but the provisions of Chapter VI and 
Chapter VIII, in so far as they are ap- 
plicable to the matters covered by Set- 
fions 3,4-B, 8,9, 9-A, 9-B, 9-C, 10, 10A, 
11, 13 and 27, are only made applicable. 
In other words, whenever the matters 
arise under these provisions and the au- 
thorities which conferred with power in 
that regard are seized of the jurisdic- 
tion and make competent orders, such 
orders can be subjected to process of 
challenge, either by way of appeal or rè- 
vision. By restrictive application of 
Chapter VI in this manner, of which 
Section 76 is a part, it is clearly intend- 
ed that the generality of Section 76 is 
not available with regard to the process 


of certification contemplated by sub- 
section (2) of S. 88-B, i 
8. Thus, upon the fair construction{ 


of the content and the character of pro- 
cess of certification, it appears reasdn- 
able to interpret that the words avail- 
able in sub-section (2) treating the certi- 
ficate as conclusive evidence are also the 
matters of some legislative significance. 
The term “conclusive” as an adjective 
of the word “evidence” is a usual moda- - 
lity adopted by the legislative language, 
the effect of which is to achieve the 
aim of giving finality to the establish- 
ment of the existence of the fact for the 
purpose of the proof thereof. (See 
Somawanti v. State of Punjab, AIR 1963 
SC 151, while interpreting the provi- 
sions of Section 6 (3) of the Land Ac- 
quisition Act, 1894 which employs the 
phraseology of “conclusive evidence”). 
If the connotation of the term “conclu- 
sive” takes in the finality, it should logi- 
cally follow that as far asthe certifica- 
tion is concerned, the statute attributes 
a finality not subject to be questioned in 
the same proceeding for certification. 
Législative finality would-be achieved 
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by terminating the proceeding before the 
given authority and excluding a further 
challenge to the authoritative act. The 
words chosen by the Legislature, being 
“conclusive evidence”, do not admit any 
challenge to it in any higher jurisdiction, 
unless there be express provision in that 
regard. The contrast in legislative draft- 
ing of the provisions 
and 88-C is vital and underscores the con- 
cept of conclusiveness or finality that is 
attached to the certification proceedings 
before the Collector contemplated by 
sub-section (2) of Section 88-B. 


9. Rule 52 of the Bombay Tenancy 
and Agricultural Lands Rules, 1956 lays 
down the procedure for grant of certi- 
ficate by the Collector under Section 88-B 
and sub-rule (3) states that on receipt 
of an application, the collector shal] hold 
an inquiry and after satisfying himself 
that the conditions laid down in the pro- 
¡viso to sub-section (1) of Section 88-B 
exist, he shall issue a certificate. These 
Rules also do not in any manner suggest 
that the Collector is required to make 
any order before he issues a certificate, 
which is treated as conclusive - evidence 
‘under sub-section (2) of Section 88-B. 


10. Now, it cannot be disputed that 
jurisdictions in appeal and revision are 
the creatures of the statute and but for 
them the sarne cannot be exercised. Sec- 
tion 76, which deals with revision to the 
Maharashtra Revenue Tribunal, confers 
the power of revision by using the phrase 
“against any order of the Collector”. 
The word “any” is suggestive of every 
order provided the same is made by the 
Collector, either in original exercise of 
jurisdiction or an appellate exercise of 
jurisdiction. Section 74 deals with ap- 
peals before the Collector and all orders 
rendered thereunder would be subject 
to revision, unless otherwise excluded 
by any other provisions, under Sec- 
tion 76 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948. There are 


other provisions, like Section 73-A con-- 


ferring power on the Collector in in- 
quiries under sub-section (3A) of Sec- 
tion 29, which requires that an applica- 
tion: for possession under Section 43-1B 
has to be: made to the Collector. The 
order of the .Collector is treated as final 
subject to-revision, not to the Tribunal 
but to the State Government. Under 


Section .66,: the. Collector is. enabled to 
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make an award with regard to acquisi- — 
tion of estate or the interest specified in 
fhat provision in favour of the State 
Government and by virtue of Section 75, 
that original award is subjected to ap- 
peal before the Maharashtra Revenue 
Tribunal. Under Section 76-A, the Col- 
lector is conferred with revisional powers 
where no appéal has been filed within 
the period provided for it and the order 
made thereunder may appropriately be 
the order of the Collector amenable to 
the provisions of Section 76. When the 
matter arises under Section 70, the orders 
are subjected to appeal before the Col- 
lector and they are further subjected to 


revisional jurisdiction under Sec- 
tion 76. It is the distinctive fea- 
ture of Chapter VI, therefore that 


the original orders made by the Collec- 
for are not generally subjected to re- 
visional jurisdiction of the Tribunal. 
When it is a matter of award, an appeal 
is provided to the Tribunal. When it is 
a matter with regard to possession of 
land under Section 29 (3A), a revision is 
provided to the State Government. This 
scheme suggests that in every matter, 
wherever there is an order of the Col- 
lector, the Tribunal’s power in revision 
is not available, though Section 76 uses 
the words that that power is required to 
be available against every order of the 
Collector. It is implicit, therefore, that 
by express contemplation, adjudication 
before the Collector or the proceedings 
before the Collector can be treated and 
is, in fact, treated final in some specified 
matters. That finality may be indicated 
by express terms as are available in sub- 
section (5) of Section 88-C or as is sug- 
gested by sub-section (2) of Section 88-B 
of the Act. It, therefore, follows that 
mere references to the wide and general 
phraseology employed by Section 76 willi 
not be decisive of the jurisdiction of thel 
Tribunal, nor, only because it happens to 
be an order of the Collector, revisional 
power would be available. ït must fur-} 
ther be seen that such a revision is, ini 
fact, provided for by the given scheme 
of the provisions. As indicated above, 
upon interpretation of Section 88-B and} 
particularly in contrast with Section 88-C, 
the legislature has left the matter of cer- 
tification under sub-section (2) of Sec- 
tion 88-B to the authority of the Collec- 
tor to which a conclusive character is 
expressly attached. 
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. 11. Now, turning to the apprehension 
of the learned Counsel for the respon- 
dents that because of the wide scope of 
the exclusion of these benevolent provi- 
sions of law the persons aggrieved by 
such certification would be without re- 
medy, it can only be observed in this 
context that the finality attached by the 
State statutes to any such jurisdiction 
does not affect the extraordinary jurisdi~ 
tion conferred by the Constitution upon 
the High Courts when the matters are 
properly brought before them and ad- 
fudicated upon in respect of the validity 
or otherwise of the proceedings with re~ 
gard to certification. Only because fina- 
lity is given to a particular stage of 
proceedings, like the one for certification, 
it does not follow that the Legislature has 
left loop holes, in the scheme of enact- 
ment of the jurisdictions and has left the 
parties without any remedy. The 
character of the certification proceeding 
being between the Collector and the ap- 
plicant trust and the certificate being 
merely the conclusive piece of evidence 
the Legislature should be presumed to 
have left the matters in its wisdom at 
the stage of the Collector itself. 


12. In the result, therefore, it has to 
be concluded that Section 76 was not 
available to the Tribunal to interfere 
with the certificate issued by the District 
Deputy Collector in exercise of his 
powers under Section 88-B (2) of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948. That order made by the Tri- 
bunal and impugned in this petition is, 
therefore, set aside. Rule made absolute 
with no order as to costs. 

Rule made absolute. 
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M/s. Devidayal Metal Industries, Plain- 


„iff v. The Municipal Corporation for 
Greater Bombay and another, Defen- 
dants. 

S. C. Suit No. 630 of 1967, D/- 14-2- 


1979. 

(A) Specific Relief Act (1963), Sec- 
tions 31, 34 — Suit challenging right of 
licensee to demand security deposit from 
consumer — Such a suit cannot he filed 
under Section 31 before demand is made 
— Suit for declaration that such a clause 
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in agreement is null and void is also not 
maintainable under Section 34 — Hence 
demand for security deposit is essential 
part of cause of action ‘and limitation 
will run from date of demand. (Limita- 
tion Act (1963), Art. 113). (Para 2) 

' (B) Bombay Municipat Corporation 
Act (3 of 1888), Section 527 — Suit chal- 
lenging right of licensee Corporation to 
demand security deposit from consumer 
— Notice to Corporation is not neces- 
sary, suit not being under the Corpora- 
tion Act but under Electricity Act, 1910. 

(Para 3) 

(C) Electricity Act (1910), Section 21 
(2) — Demand of security deposit for 
supply of electric energy — Not war- 
ranted by provisions of Act. 

The scheme of the Act makes it clear 
that it is mot open to a licensee to im- 
pose any financial burden in addition 
to what is provided for in the Act itself. 
If this were not so, the whole object of 
the Act, which is to ensure the supply 
of electricity to the consumers in a con« 
trolled manner at rates which have to be 
controlled and approved by the State 
Government, would be destroyed. . Be- 
cause, in addition tothe electricity charg- 
es, the licensee may, by contract, pro- 
vide for other charges and thus impose 
a greater financial burden on the con- 
sumer than contemplated in the Act it- 
self. (Para 12) 

(Question whether condition requiring 
a security deposit is violative of Art. 19 
(1) (£) of the Constitution, whether it is 
unreasonable to demand deposit in cash 
or government securities and whether 
electricity duty collected under Bombay 
Electricity Act, 1958, can be taken inte 
account for computation of such deposit 
not decided and left open). 


Cases Referred: Chronological Paras 
AIR 1965 SC 1773 12 
ATR 1965 Mys 227 (FB) 14 
ATR 1954 Bom 518 14 
ATR 1953 Punj 166 12 


(1922) 127 LT 822:91 LJ KB 897, Attore 
ney-General v. Wilts United Dairies 
Ltd. 12 
S. D. Parekh with S. H. Doctor, for 

Plaintiff, I. M. Chagla with K. K. Singhvi, 

for Defendants, S. Batista with R. L, 

Mukherjee for (Attorney General) and 

V, C. Kotwal for (Advocate General). 
ORDER :— The Plaintiffs have filed 

this suit challenging the right of the 


Fy 
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Bombay Electric Supply and Transport 
undertaking to demand from them a de- 
posit representing the value of threa 
months’ average consumption of electri- 
city as security for the supply of elec- 
tric energy to them. The Ist defendants, 
namely, the Municipal Corporation for 
Greater Bombay are licensees within 
the meaning of Section 3 of the Indian 
Electricity Act, 1910. They own and 
operate the Bombay Electric Supply 
& Transport Undertaking. By an agree- 
ment in writing dated July 9, 1964 the 
defendants agreed to supply to the Plain- 
tiffs electric energy for their factory at 
Mazgaon, Bombay-10, on the terms and 
conditions mentioned in the agreement. 


Devidayal Metal Industries v, 


‘Clause 13 of the agreement is as 
under:— ; 
“Cl. 13. Deposits:— Consumer shall 


deposit whenever required by the Cor- 
poration in cash or Government Securities 
such sum as shall represent the value 
of three months’ previous consumption 
as security for the due payment for 
enengy supplied under this agreement 
and of any sum which may become pay- 
able to the Corporation’ under this agree- 
ment, 


The said Corporation will allow in- 
terest at a rate equal to Post Office Sav- 
ings Banking in force from time to time 
on the cash deposits of Rs. 50/- and more 
and will credit the interest received on 
Government Securities after deducting 
the collection charges of 2% of the 
amount collected.” 

After this agreement was entered info, 
the defendants supplied to the Plaintiffs 
electric energy without demanding any 
deposit up to the end of 1966. There- 
after by their letter dated December 15, 
1966 addressed to M/s. Devidayal and 
Sons, the Defendants demanded a secu- 
rity’ deposit under Cl. 13 amounting to 
Rs. 92,310/-. The defendants were re- 
quired to deposit this amount in cash or 
by a cheque. Since the letter was not ad- 
dressed to the defendants, certain cor- 
respondence ensued between the parties 
regarding the change of name. There- 
after by their letter of 13th June 1967 
the defendants called upon the 
Plaintffs to deposit the amount of 
Rs. 92,310/- within seven days to avoid 
disconnection of supply. On receipt of 
this letter the plaintiffs filed a suit in 
the Bombay City Civil Court on June 30, 
1967 being Suit No. 3950 of 1967. By 
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an order dated September 25, 1967, the 
Plaintiffs were allowed to withdraw this 
suit with liberty to institute a fresh suit 
on the same cause of action, In the 
meanwhile on July 12, 1967 the plaintiffs 
served on the defendants a notice under 
Section 527 of the Bombay Municipal 
Corporation Act. After the withdrawal 
of the suit in the Bombay City Civil 
Court on Sept. 25, 1967, the Plaintiffs 
filed the present suit on Oct. 19, 1967 
for a declaration that the defendants 
have no power to demand any security 
deposit from the Plaintiffs of an amount 
equal to the value of three months’ bills 
of electrical energy consumed by the 
Plaintiffs, for a declaration that Cl. 13 
of the agreement dated 9th July, 1964 is 
oull and void and unenforceable and 
asking for an injunction restraining the 
defendants from making any demand for 


a security deposit under cl. 13 of the 
agreement. 
2. The first defence which is taken 


by the defendants is that the suit of the 
Plaintiffs is barred by the law of limita- 
tion. According to the defendants, as 
the present suit is for setting aside 
Cl. 13 of the agreement of July 9, 1964, 
the suits should have been filed within 
three years of the date of the agreement, 
that is to say, on or before July 8, 1967. 
The plaintiffs have averred that the 
period taken by the Plaintiffs, in pro- 
secuting the suit in the City Civil Court 
between June 30, 1967 and Sept. 25, 1967 
may be excluded in computing the 
period of limitation. Even so according 
to the defendants, the present suit which 
is filed by the Plaintiffs on October 19, 
1967 would be barred by the law of 
limitation. The defendants have further 
averred that as notice under Section 527 
was given after the expiry of the period 
of limitation, the notice period cannot 
be availed of by the Plaintiffs for ex- 
tending the period of limitation. This 
entire argument of the defendants pro- 
ceeds on the assumption that the cause 
of action in the present suit arose on 
July 9, 1964. This does not appear to 
be a correct assumption. Until the de- 
fendants made a demand for security de- 
posit under Cl. 13 of the agreement, it 
would not have been open to the Plain- 
tiffs to file a suit for a declaration sim- 
pliciter that this clause was void and/or 
unenforceable. Under Section 31 of the 
Specific Relief Act, 1963 any person 
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against whom a written instrument is 
void or voidable and who has a reason- 
able apprehension that such instrument, 
if left outstanding, may cause him seri- 
ous injury, may sue to have it ad- 
judged void or voidable. Unless there 
is a reasonable apprehension of serious 
injury, a suit for the cancellation of an 
instrument cannot be filed under Sec- 
tion 31. Admittedly at the date when 
the agreement was entered into, the de- 
fendants were not taking security de- 
posits. They decided to take security 
deposit from the year 1966 onwards. 
Hence, it could not be said that prior te 
the demand being made on them by 
the defendants, the Plaintiffs had any 
reasonable apprehension of serious in- 
jury by virtue of Cl. 13 of the agree- 
ment between the parties. The defen- 
dants have argued that such a suit could 
have been filed by the Plaintiffs under 
Section 34 of the Specific Relief Act, 1963. 
Under this Section any person entitled 
to any legal character, or to any right 
as to any property may institute a suit 
against any person denying or interested 
in denying his title to such character or 
right. In such a case, a declaratory suit 
may be filed by the Plaintiffs without 
asking for any further relief. In the 
present case, however the defendants 
have not challenged the legal character 
or the right to any property, of the Plain- 
tiffs. Hence, a declaratory suit for a 
declaration that Cl. 13 of the agreement 
was nult and void could not have -been 
‘filed under Section 34 of the Specific Re- 
lief Act. The Plaintiffs are therefore 
ight when they contend that the demand 
for a security deposit made by the de- 
fendants on the plaintiffs on June 13, 
1967 is an essential part of the cause of 
action. The right to sue, - therefore, 
accrued to the Plaintiffs when the de- 
mand for deposit wasmade, Even ifwe 
take the first letter of 15th Dec. 1966 as 
the date of the demand, the suit of the 
Plaintiffs is within the time prescribed 
under Art. 113 of the Limitation Act, 
1963. 


3. A notice under Section 527 of the 
Bombay Municipal Corporation Act is 
not required for the present suit. Sec- 
tion 527 of the Bombay Municipa] Cor- 
poration Act applies to suits which are 
instituted against.the Bombay Municipal 


Corporation in respect of any act done’ 


in. pursuance of execution .. or. intended 


7 


execution of the Bombay Municipal Cor- 
poration Act or in respect of any alleg- 
ed neglect or default in the execution of 
this Act. The present suit is in respect} 
of the action taken by the Bombay Muni- 
cipai Corporation through the B. E. S. T. 
Undertaking under 
of the Bombay Muicipal Corporation Act, 


but under the provisions of the Indiani 


Electricity Act, 1910. Hence, a notice 


-İs not required to be given utider the 


provisions of Section 527 of the Bombay 
Municipal Corporation Act. 


4. It is next argued by the defendants 
that the State of Maharashtra is a neces- 
sary party to the suit. In the absence 
of this necessary party, this suit should 
be dismissed. The defendants have 
urged that in the present suit, the plain- 
tiffs have challenged the resolution pas- 
sed by the State Government sanctioning 
the conditions and miscellaneous charges 
printed by the B. E. S. T. Undertaking 
under the provisions of Section 21 (2) of 
the Indian Electricity Act, 1910. Since 
this resolution of the State Government 
is challenged, the*State Government is a 
necessary party. This contention does 
not appear to be justified. The Plaintiffs 
have not challenged the right of the 
State Government to sanction conditions 
framed by the B. E. S. T. Undertaking 
under Section 21° (2) of the Indian Elec- 
tricity Act, 1910. The challenge is to 
the provisions of the Indian Electricity 
Act, the rules framed under Section 37 
of the Act and to the conditions of sup- 
ply which are framed by the defendants 
who are the 
For such a challenge it is not necessary 
that the State of Maharashtra should be 
a party. Furthermore, a notice under 
Order 27A. Civil P. C. is given to the 
Attorney General and “to the Advocaté 
General as the Plaintiffs have challenged 
the provisions of Section 21 of the Indian 
Electricity Act, and have also challenged 
the constitutional validity of Section 21 
(2) and the scheme and the rules framed 
thereunder. No prejudice, therefore, ‘is 
caused to the State by not being made 
a party. : ; 

5. The main point which arises for 


consideration in the suit is whether under 
the. provisions of Section 21 (2) of the 


Indian Electricity Act, 1910 it. is open to, 
the defendants to frame conditions which . 
require any consumer to give. a security | 
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the provisions, not] ' 


licensees under the Act, | 


vy 
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deposit for the supply of electrical 
energy to him. In this connection it is 
necessary to examine the scheme of the 
Indian Electricity Act, 1910. The in- 
tention of the Act is to impose inter alia 
duties and obligations oņ the licensees 
who supply electrical] energy to the pub- 
fic. Power has been granted to the 
licensees to construct their works, plant, 
service main etc. The duties cast on 
them are imposed for the safety of the 
public or individual who purchase elec- 
tricity for them. The Undertaking being 
for public benefit, a duty is cast on the 
licensee to supply electricity to any 
person who wants it, subject to the con- 
ditions laid down by the statute and the 
conditions of license. A licensee is not 
permitted to impose on the consumer any 
condition contrary to the Act. 


6. Under Section 3 of this Act, the 
State Government is empowered to give 
a licence to any person or body of per- 


sons to supply electricity in any speci~. 


fied” area. Admittedly, the defendants 
are a licensee under this Section. Under 
Section 3 (2) (£) the provisions contained 
in the Schedule shall be deemed to be 
incorporated with, and to form part of, 
every licence granted under this Sec- 
tion. In the Schedule there are a num- 
ber of conditions laid down which the 
licensee must comply with. Cl. (ii) of the 
Schedule provides for a deposit or secu~ 
rity to be given by the licensee to the 
satisfaction of the State Government be- 
fore the licensee can exercise any of the 
powers conferred on him. 


7 Sub-Cl. (a) of cl. VI (1) of the 
Schedule enables the licensee before he 
comovlies with a requisition made by any 


person for the supply of energy to him,. 


fo take a sufficient security from the ap- 
plicant binding himself to take a supply 
of energy for not less than two years. It 
also enables the licensee to charge the 
consumer for the costs of any service 
line. Sub-Cl. (a) of Cl. VI (1) of the 
Schedule also enables the licensee to enter 
into a written contract with the appli- 


eant for the supply of electrical energy. 


The contract must be in a form approved 
by the State Government. Similarly 
under Cl. 9 there are provisions enabling 
a licensee to enter into a written agree- 
ment with other bulk-licensees for the 


supply ‘of energy. 
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8. Clause 10 deals with the method ` 
of charging for electricity which the 
licensee must adopt. 

8. Under Section 22 of the Act, there 
is a legal obligation on the licensee to 
supply energy to every person within 
the area of supply on the same terms as 
the other persons in that area. 

10. Under Section 23, a licensee is 
required to charge for energy supplied 
by him to amy consumer, (a) by the ac- 
tual amount of energy so supplied, or 
(b) by the electrical quantity contained 
in the supply, or (c) by such other 
method as may be approved by the State 
Government. However, such other me~ 
thod approved by the State Government 
must be based upon the following con- 
sideration, namely:— (a) the consumer’s 
load factor, or (b) the power factor of 
his load, or (c) his total consumption of 
energy during any stated period, or (d) 
the hours at which the supply of energy 
is required. It is clear from this that 
the charge which the licensee can levy 
for the supply of energy must be re- 
lated to the energy supplied by the 
licensee to a consumer. A special power 
is given to the licensee under S. 24 te 
facilitate the recovery of such charges. 
Under this section a licensee may cut | 
off the supply of energy toa consu- 
mer who neglects to pay such charg- 
es to the licensee. There are other pro- 
visions of the Act which enable the licen- 
see to recover from the consumer some- 
thing in addition to the charge for elec- 
tricity. For example, under Section 26, 
he can take a security from the consumer 
for the price of a meter. Similarly under 
the Schedule also, a licensee is empower- 
ed to take a security in terms of cl. VI (1) 
(a) from an owner or occupier before 
complying with his requisition under 
that clause. It will thus appear that 
whenever a licensee is required to im- 
pose any financial obligation on the con- 
sumer, whether it be in the form of 
charges or security, a right to impose 
such a financial obligation is expressly 
so conferred under the Act. The Act 
does not permit a licensee to take a secu- 
rity deposit for the payment of electri- 
city charges. 


11. Under Section 21 (2) of the Act, 
a licensee may, with the previous sanc- 
tion of the State Government given after 
consulting the State Electricity Board 
arid also thé -local authority, where the 
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licensee is not the Iocal authority, make 
conditions not inconsistent with this Act 
or with his licence or with any rules 
made under this Act, to regulate his rela- 
tions with persons who are or intend 
to become consumers, and may, with the 
like sanction given after the like con- 
sultation, add to or alter or amend any 
such conditions; and any condition made 
by a licensee without such sanction shall 
be null and void. In the exercise of the 
powers conferred by sub-section (2) of 
Section 21, the defendants have framed 
conditions for the supply of electrical 
energy. (Ex. ‘B’). In part I of the con- 
ditions of supply, at Cl. 12 it is provided 
as follows :— 


“Deposits:— The consumer may be 
required by the Undertaking to enter 
into a contract in the form of Annexure 
'B’ hereto appended and to make a cash 
deposit or to give security in Govern- 
ment Promissory Notes or other approv- 
ed securities for the payment of his 
monthly bills for energy supplied and 
for the value of the meter and other 
apparatus installed on his premises, In 
the event of no contract having been 
erterd into between the Undertaking 
and the consumer, the latter, after the 
supply of energy has once commenced, 
shall be bound by the terms and condi~ 
tions of supply herein set forth, 


The Undertaking will allow interest 
as follows upon deposits lodged with it 
against, (a) regular payment of energy 
bills, (bJ a reasonable retum under Cl. V 
and/or VI of the Schedule to the Indian 
Electricity Act, 1910. In both the above 
cases, deposits must be made in cash if 
the sum deposited is below Rs. 100/- 
and in cash or Government Securities if 
the sum is Rs. 100/- or exceeds that 
amount. No interest shall be allowed 
upon deposits below Rs. 50/-. 


On deposits of Rs. 50/ or more which 
may be made in cash, interest will be 
allowed at the rate equal to the P. O. 
Savings Bank rate in force from time to 
time. 

On deposits made in Government 
Securities the interest accruing thereon 
will be collected periodically and credit- 
ed to the depositor’s Electric Supply 
Account less 2 per cent, which will be 
retained by the Undertaking fo cover 
the cost of collection, ete. When Gov- 
ernment Securities are deposited fhe 
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amount of the deposit shall be catculat- 
ed at the current market value of tha 
said securities and not upon their face 
value. No interest will be allowed on 
deposits lodged against the costs of ser- 
vice lines, as the account is only of a 
temporary nature.” 


This Clause has been subsequently 
amended by deleting the words, “other 
approved securities” from the first sen- 
fence of the clause, Hence, now the con- 
sumer is required to make either a cash 
deposit or to give security in the form 
of Government Promissory Notes. An- 
nexure ‘B’ to these conditions of supply, 
which is a pro forma contract, contains 
Cl. 7 which also enables the defendants 
to take such a deposit. Part II of these 
Conditions, inter alia, provides for a levy 


of certain ‘miscellaneous charges’, Cl. 5 
of such ‘miscellaneous charges’ deals 
with Security Deposit against regular 


payment of energy bills. When requir- 
ed by the Undertaking to do so, an exist- 
ing consumer is required to deposit as 
security, an amount approximately equal 
fo three months’ average bills with a 
minimum of Rs. 10.00. These conditions 
of supply and miscellaneous charges 
were approved by the Government of 
Bombay by a Resolution dated July 21, 
1959. These conditions have been sub= 
sequently amended in 1964-65; but these 
amendments are not relevant for the pur- 
poses of this suit. According fo the de- 
fendants, these conditions have been 
framed under Section 21 (2) of the Acf, 
They have been sanctioned by the State 
Government as provided in this Section, 
Therefore, they are entitled to enter in- 
fo an agreement with the plaintiffs which 
contain a clause for a security deposit 
for payment of monthly bills. They are 
thus entitled to demand from the Plain- 
tiffs a sum Rs. 92,310/- as such a de- 
posit. The defendants also rely upon 
the rules framed by the Centra] Elec- 
tricity Board under Section 37 of the 
Indian Electricity Act, 1910. These are 
the Indian Electricity Rules, 1956. Under 
R. 27. without prejudice to the powers 
conferred by S. 21 on the State Govern- 
ment, certain model conditions are laid 
down which may be adopted by a 
licensee under that section with the 
previous sanction of the State Governa 
ment. Al] these model conditions have 
been set out at Annexure VI to these 
Rules. Cl, 14 of Annexure VI provides 
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that a -licensee may require any con- 
sumer to deposit a security for the pay- 
ment of his monthly bills of the energy 
supplied to him. The defendants, there- 
fore, claim that they are amply em- 
powered under the Indian Electricity 
Act and the Rules framed thereunder 
as. well as the conditions framed to 
demand a security deposit for payment 
of the electricity bills. 


12. It is, however, quite clear that 
there is no provision in the body of the 
Act itself which enables a licensee to 
demand such a security deposit. Various 
types of security deposits which can be 
demanded by a licensee have been spelt 
out in the Act. But a security for the 
payment of monthly bills is not one of 
them. Hence, it is necessary to examine, 
whether under Section 21 (2) it is open 
to the licensee to frame conditions of 
supply which enable the licensee to 
demand such a deposit for payment of 
monthly bills. Mr. Singhvi, who has 
argued the case on behalf of the defen- 
dants has urged that basically the re- 
lationship between a licensee and a con- 
sumer is a contractual] relationship. A 
licensee can normally put such terms as 
he wishes in a contract to supply energy 
to the consumer. However, this right of 
the licensee is restricted by Statute 
The licensee cannot, therefore, put 
conditions in the contract which are 
either prohibited by Statute or are in- 
consistent with its provisions. Subject 
to this restriction, it is open to a licen- 

7 see to provide such conditions as he 
deems fit, in the contract. There is no 
prohibition against a licensee taking any 
deposit for payment of monthly bills. 
Hence, he argues it is open to a licensee 
to enter into a contract with the con- 
sumer which provides for the consumer 
giving such a security deposit. Such a 
provision is not inconsistent with the Act, 
according to him. He-has further point- 
ed out that the condition which requires 
such a deposit to be made by the con~ 
sumer has been sanctioned by the State 
Government and hence it forms a part 
of the Statute and can be given effect 

“to. In support of his contention tha? 
the relationship between the licensee 
and the consumer is basically a contrac- 

` tual relationship, he has relied upon AIR 
1953 Punj 166, Aminchand Bhola Nath 
v. Jullundur Electric Supply Co. Ltd. 
which lays down that subject to the pro- 
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visions of the Electricity Act, 1910, and 
the rules made thereunder, a contract 
for the supply of electrical energy is 
regulated by the same rules, and is bind- 
ing on the parties as any other contract, 
Now it is true that the relationship be~ 
tween a licensee and:a consumer is con- 
tractual. But the contract is strictly 
controlled by the Statute. In fact the 
Statute gives a power to the licensee to 
enter into a contract not inconsistent 
with the provisions of the Statute. Hence 
it is necessary to find out whether there 
is under the Act any implied prohibition 
which prevented a licensee from con- 
tracting for the taking of any security 
deposit of the type in question from a 
consumer. In the first place, the rela- 
tionship between the licensee and the 
consumer although technically contrac- 
tual, is strictly controlled under the Act. 
Supply of electrica] energy is a supply 
of an essential commodity. A licensee 
who has a licence to supply this essen= 
tial commodity is required to comply 
strictly with the provisions of the Act 
which are meant for the protection of the 
consumer. Even the method of charg- 
ing for electricity and the circumstances 
in which a licensee can charge anything 
to a consumer in addition to payment for 
the electricity supplied, are all specified 
in the Act itself Under Section 22 
there is a statutory obligation on the 
licensee to supply energy to all the con- 
sumers. A licensee therefore is requir- 
ed to charge a consumer strictly in ac- 
cordance with the provisions of the Act. 
He cannot impose on the consumer finan- 


cia] obligations which are not warranted 


by the Act itself. In my view the lan- 
guage of Section 21 (2) also lends sup- 
port to this construction. Under Sec- 
tion 21 (2) a licensee is authorised to 
make conditions to regulate his rela- 
tions with persons who are or intend to 
become consumers. These conditions 
are regulatory and they must be ancil- 
lary to the main provisions of the Act 
itself. They cannot impose obligations 
and in particular, monetary obligations, 
which are not spelt out by the Act. 
Hence if any conditions are framed under 
Section 21 (2) which enable a licensee 
to recover from the consumer anything 
more than what is laid down in the Act, 
such conditions would be in excess of 
the authority delegated under sub-sec- 


tion (2) of Section 21 to a licensee to 
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frame conditions to regulate his rela- 
tions with the. consumers. A power to 
tax or to levy any compulsory charge, 
(even if it be a security deposit), can- 
not be inferred from a mere generality 
of the powers conferred by the enabling 
section. Thus in AIR 1965 SC 1773 
(Venkata Subbarao v. State of Andhra 
Pradesh), the Supreme Court cited with 
approval a decision of the House of 
Lords in (1922) 127 LT 822 which struck 
down an agreement entered into by the 
Food Controller with the defendants 
under which the latter were permitted 
to purchase 
condition that they would pay to him 2 
pence per gallon. In striking down such 
a condition, Lord Wrenbury observed: 


“The Crown in my opinion cannot 
here succeed. except by maintaining the 
proposition that where statutory autho- 
rity has been given to the executive to 
‘make regulation controlling acts to be 
done by His Majesty’s subjects, or some 
of them, the Minister may, without ex- 
press authority so to do, demand and 
receive money as the price of exercising 
his power of contro] in a particular, way, 
such money to be applied to some public 
purpose to be determined by the Execu- 
tive.’s 
He negatived the claim of the Crown. 
Applying the same principle, the Sup- 
reme Court negatived the claim of the 
Government to levy a surcharge on the 
procuring agents for procuring rice 
under the Essential Supplies (Temporary 
Powers) Act, 1946. The Court held that 
the Act did not confer any power on the 
Government to levy such a surcharge. 
It is true that on the facts of the case 
before the Supreme Court, the Court 
came to the conclusion that the amount 
collected by the Government was a sur- 
charge levied without any explicit pró- 
vision in the Act. Im the present case, 
the financial obligation which is imposed 
cannot be considered as a tax or a sur- 
. charge. It is essentilly a deposit which 
has to be returned to the consumer as 
and when he ceases to take electrical 
energy. Nevertheless the demand for a de- 
` posit does constitute an additional financial 
burden on the.consumer. The scheme’ of 
the Act makes it clear that it is not open 
to a licensee to impose any financial bur- 
den in addition to what is provided for 
in the Act itself. If this’ were not so, 
the whole object of the Act, which is 
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milk in certain areas on, 
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.to ensure the supply of electricity to the 


consumers in a controlled manner at 
rates which have to be controlled and 
approved by the State Government, 
would be destroyed. Because, in addi- 
tion to the electricity charges, the licen- 
see may, by contract, provide for other 
charges and thus impose a greater finan- 
cial burden on the consumer than con- 
femplated in the Act itself. If the argu- 
ment of Mr. Singhvi is to be accepted, 
all charges which may be levied by a 
licensee other than those which are 
specified, are not inconsistent with the 
Act because they are not expressly pro- 
hibited. If this argument were to be ac- 
cepted, the entire purpose of the Act 
would be nullified. It is therefore not 
open to the licensee to impose any ad- 
ditional financial obligation on the con- 
sumer. 


13. In this connection a reference 
may also be made to the Electric Light- 
ing (Clauses) Act, 1899 which is the Eng- 
lish Act.on this subject. In this Act, 
under Section 118, every owner or oc- 
cupier of the premises requiring a sup- 
ply of energy, if required by the under- 
takers, must inter alia give a security for 
the payment of all money which may 
become due to them in respect of any 
electric line to be furnished by tha 
Undertakers and in respect of energy to 
be supplied by them. This express. pro- 
vision in the English Act of 1899 is lack- 
ing in the Indian Electricity Act, which is 
a subsequent Act of 1901. In îny view, 
in the absence of such an express power, ^ 
the defendants cannot demand a security — 
for the payment of monthly bills. 


14. Mr. Kotwal who appears for tha 
Advocate General has sought to rely on 
the Indian Electricity Rules of 1956 in 
support of his contention that under Séc- . 
fion 21 sub-section (2) it is open to a 
licensee to frame conditions which re- 
quire a consumer to give a security de- 
posit for the payment of monthly bills. 
He has stated that the rules can be look- 
ed at in order to resolve any ambiguity 
in the Act. The rules framed under’ the 
Act are an indication of what the legis-” 
lature considered to be the meaning of 
the Act. This contemporaneous exposi- 
tion of the meaning of the Act as embo- 
died in’ the rules should carry considér- 
able weight with the Court. ‘In support, - 
he has relied on ATR -1954 “Bom 518 
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(Pramod Bhat v. Kanwar Raj) and AIR. 
1965 Mys 227- (Veerappa v. State of 
Mysore). It is pointed out in the judg- 
ment of the Mysore High’ Court, that if 
the construction of the Act is ambiguous 
or doubtful on any point, and if it is 
found in the rules that any. particular 
construction has been put on the Act, 
it is the duty of the Court to adopt and 
follow that construction because these 
rules form a sort of contemporanea ex- 
positio. In the present case Section 21 
sub-section (2) has been inserted in the 
Indian Electricity Act in the year 1922. 
In the Indian Electricity Rules of 1922 
and the Indian Electricity Rules of 1937 
there is no provision for any security 
deposit for the payment of monthly bills. 
‘Such a provision appears to have been 
made for the first time in the Indian 
Electricity Rules of 1956. Obviously 
these rules cannot be considered as con- 
temporanea expositio. They have been 
framed years after the original Act and 
they would not be a good guide to the 
intention of the legislature when the Act 


was passed. Secondly in my view there. 


is no ambiguity in the Act which requires 
to be resolved with reference to the 
rules. The narrow question for con- 
sideration is whether there is any im- 
plied prohibition in the Act against the 
licensee charging anything in addition to 
what is permitted under the Act. 
rules go beyond the provisions of the 
Act, the rules to that extent can be struck 
down. It should also be noted that the 
rules which have been framed are mere- 
Iy mode] rules which a licensee may 
adopt and they do not have any manda- 
tory force. 


15. It is next urged by the plaintiffs 
that even assuming that the licensee has 


power to frame conditions requiring such: 


a deposit under Section 21, the condi- 


tions violate Article 19 (1) (f) of the- 


Constitution and therefore also such. 
conditions should be struck down. 
According to the plaintiffs such’ a con- 
dition imposes an unreasonable re- 
striction on their right to carry on 
business. In this connection the plaintiffs 
have emphasised. two 


it is said firstly that a deposit amount 
@quivalent, to the average monthly. 
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‘decide this point. A 


Tf the- 


aspects of the. 
deposit required to be given by. them, 
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bills for three months is unreasonable 
and secondly the provision which re- 
quires a deposit either in cash or in 
Government Promissory Notes is unrea- 
sonable. In view of my finding that the 
defendants are not empowered to demand _ 
a security deposit, it-is not necessary to 
provision which 
requires a deposit equivalent to three 
months’ bills does not, however, appear 
to be unreasonable, having regard to tha 
object for which such a deposit is re- 
quired, 

16. Mr. Parekh who appears for the 
plaintiffs has argued that the defendants 
have not produced any statistics to show 
that their bills’ were not being paid and 
hence they were required to obtain such 
a deposit to secure themselves against 
non-payment. 

17. In my view it is not necessary for 
the defendants to produce any statistics 
in this connection. On the face of it, the 
deposit - is for the purpose of securing 
them against non-payment and it is nof 
necessary that there should be non- 
payment before such a security can be 
demanded. Hence, there is no substance 
in this contention of Mr. Parekh. His 
other contention, namely, that it is un- 
reasonable to demand cash or Govern- 
ment Promissory Notes does carry a cer- 
tain amount of weight. In the Act itself 
there is a provision relating to security 
to be given by the. consumer in various 
types of cases. In none of these: cases 
it is specified that the security should be 
in the form of cash or Government Pros 
missory Notes. Secondly, the condi- 
fions framed by the defendants them- 
selves originally made a provision for 
another type of security also which has 
been subsequently deleted. There is of 
course, an advantage to the defendants 
in asking for cash because this is an 
amount which can be immediately apnro- 
priated in the event of a default and in 
fact, the defendants _in their pleadings 
have defended their position on the 
ground that they might have to file a- 
suit to recover other. types of security. 
But this would cause inconvenience fo 
the consumer who can be required to 
deposit large amounts in cash over long 
periods of time at nominal interest. I¢ 
is: therefore possible to view this pro- 


vision. as ‘unreasonable. However, in 


< view of: ‘my finding that the condition 
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demanding security for payment of mon- 
thly bills is in excess of the power con- 
ferred by sub-section (2) of Section 21, 
this aspect of the dispute need not be 
‘examined further, 


18. The plaintiffs have also argued 
that the power conferred under Sec- 
tion 21 (2) to dmand a deposit for pay- 
ment of monthly bills has been used by 
the defendants for a collateral purpose. 
According to the plaintiffs, cash deposits 
are being demanded because the money 
is required by the defendants for their 
capital projects. In the first place there 
is no evidence in support of this plea. 
The two letters on which the plaintiffs 
sought to rely in this connection were 
not relevant for this purpose and hence 
they have not been admitted in evidence. 
Secondly, if the defendants are entitled 
to take such a cash deposit, they would 
be within their rights if they utilise this 
cash amount for such purposes as they 
may consider proper so long as they are 
in a position to return the deposit as and 
when required to do so, 


19. The Plaintiffs have lastly saad 
that in any event the present of the de- 
fendants in their electricity bills specify 
not merely a charge for the electricity 
supplied but also specify and _ collect 
electricity duty. Under the provisions 
of the Bombay Electricity Duty Act, 1958 
the defendants as licensees are authoris- 
ed to collect from the consumers the 
proper electricity duty payable under 
that Act on the units of energy supplied 
by the licenses to the consumers. They 
are required fo collect and pay this duty 
fo the State Government, In calculating 
the amount of deposit, the defendants 
have taken info account not merely 
electricity charges but afso electricity 
duty. Hence the amount claimed by the 
“defendants Is beyond the authority con- 
ferred on them. However, in view of 
my finding that the defendants are not 
entitled to claim any security for the pay- 
ment of monthly bills this question need 
not be examined any further. 

20. Accordingly issues are answered 
in the following manner, Issues No. ¥ 
and No. 2 in the negative, Issues Nos. 3, 
4 and 5-in the affirmative, issues Nos. 6 
‘and ¥ not pressed, issue No. 8 not neces- 
sary fo decide, issue No. 9 not pressed, 
issue No. 10 in fhe negative, issues 
Nos. 11 and 12 not pressed, issues Nos. 13 
and 14 not? necessary fo decide, issue 
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No. 15 in the affirmative and issue No, 16 
not pressed. 

21. Accordingly, there will be a de- 
cree in favour of the plaintiffs in terms 
of prayers (a) and (c) 

22. The defendants to pay to the 
plaintiffs the costs of the suit. 

23. Advocates fees are quantified at 
Rs, 8,500/-. 

Ordered accordingly. 
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M/s, Elora Construction Company, 
Petitioners v. The Municipal Corpora- 
tion of Gr, Bombay and others, Respon« 
dents. 


Mise. Petn, No. 1290 of 1975, Djs 
22-2-1979, 

Bombay Municipal Corporation Act 
(3 of 1888), S. 217 (as amended in 


1975) — Validity — Not violative of 
Arts. 19 (1) (f), 31 or 265 of- Constitu- 
tion. (Constitution of India, Arta, 19, 
31 and 265). 


The right of appenl is the creation of 
statute; being a creation of statute, it 
can be taken away by statute; and by 
express words or necessary intendment 
it can be taken away retrospectively. 
There can be no doubt that express 
words are us€d in the amended Sec. 217 
fo make the restrictions upon the right 
of appeal imposed thereby  retros- 
pectively, The right to appeal is not 
inherent or fundamental but created by 
the Act, The restriction imposed is up- 
on that right to appeal: that unless 
the amount claimed to be due is de- 
posited the appeal will not be enfter- 
fained. It is difficult to see how, in 
the circumstances, Art. 19 (1) (fy can 
be invoked. The amended provisions of 
Section 217 are intended to ensure that 
the appellant should secure for the 
Corporation the amounts concerned 
directly, that is for the year in respect 
of which the appeal is filed, and in- 
directly, that is for the subsequent 
years in respect of the property con- 
cerned until the appeal is heard and 
disposed of. That the Corporation should 
be secured as aforesaid is, considering 
the objectives of the corporation 
as shown by the Act, in the pub- 
lie interest and would . properly be 
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the purpose of a reasonable restric- 
tion under Art, 19 (5), assuming that 
the restriction imposed is upon tha 
wight protected by Arf, 19 (1) (f). 
(Paras 6, 9, 11) 


The contention thaf the demands for 
the deposits as a pre-condition to the 
filing and to the hearing of the appeal 
are without authority of law is with- 
but substance, The authority of law by 
which the deposits are sought is the 
amended Section 21¥ itself, (Para 12J 


The contention that the amended Sec- 
fon 21% made no provision for refund 
of the deposits in the event of the 
Chief “Judge holding that the rateable 
value was less than tha amount aft 
which the Corporation had assessed it, 
and there was, thus, deprivation of pro- 
perty without due authority is 
sound, It is implicit in the provision 
that, in that event, the Corporation 
must forthwith return to the appellant 
the excess amount, No moneys may be 
retained by the Corporation on this 
account nor can the petitioners main- 
tain a constitutional] challenge fo the 
section on this account, (Para 13) 


The contention that the payments 
which are sought as pre-conditions to 
the filing and hearing of an appeal 
under Sec. 217 as amended are, in 
reality, the levy or collection of tax 
which the Corporation is not entitled 
to levy or collect under the provisions 
of Art. 265 inasmuch as under S. 219 
of the Act, rateable value was finally 
assessed only after the Chief Judge had 
decided an appeal is based ona mis- 
reading of Sec. 219. Sec. 219 provides 
that if no complaint is made against 
the rateable value, then the amount of 
the rateable value entered in the as- 
sessment book becomes finaly that if an 
appeal is filed to the Chief Sudge his 
decision is final, provided no appeal fs 
filed in the High Court and that the 
Chief Judge’s decision is to be given 
effect to Section 219 cannot be read as 
providing „that the rateable value is as- 


sessed only upon the decision of the 
appeal to the Chief Judge. There- 
fore, even if the deposits requir- 
ed by Section 21% were to be 


construed as property tax, it would be 
validly leviable and recoverable under 
the provisions of the Act at the time 
when the appeal is filed and the 
requirement of ifs payment would not 
contravene the provisions of Art. 265. 
(Para 14) 


‘1 to 3) and N, H. 
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Makhija and D, Malvi, for Petitioners; 
K. K. Singhvi and D’Mello (for Nos, 
Gursahani, Govt 
Pleader with Shankar Narayan (for 
No. 4), for Respondents, 


ORDER:—- The only question that 
must be determined in this petition is: 
is Section 219 of the Bombay Municipal 
Corporation Act, 1888, as amended con= 
stitutionally valid? 

2. The petitioners are the holders of 
immoveable property situated at New 
Marine Lines, Bombay, The Petitioners 
received from the Municipal Corpora- 
tion, the first respondent, notices fixing 
the rateable value of the said property, 
The petitioners complained of the fixa- 
tion of the ratable value and an order 
was passed upon that complaint, Being 
aggrieved thereby the petitioners pres 
ferred an appeal under the then un- 
amended Section 217 fo the Chief 
Judge, Court of Small Causes at Bom- 
bay, who is the person designated 
under the provisions of the Act to 
hear such appeals. The appeal is pend- 
ing and is part-heard. On 22nd Septem- 
ber 1975, during the pendency of the 
appeal, an Ordinance was issued, called 
the Maharashtra Municipal Corporation 
“Amendment Ordinance, 1975, which 
amended, inter alia, Section 21% Tha 
Ordinance was replaced by an Act, 


3. The amended Section 217 is chal- 
lenged in the petition on tha ground 
that ft contravenes the provisions of 
Articles 19, 31 and 265 of the Constitu- 
tion of India and also on the ground 
that by enacting it the legislature 
impinged upon the judicial sphere, The 
petitioners also seek a writ of man= 
damus to fix at the figure mentioned in 
the petition the ratable value of the 
said property, The ratable value of the 
said property is the subject-matter of 
the pending appeal before the Chief 
Judge and if is agreed between the 
parties that it should ba left to be 
determined in the appeal, 


` 4 The relevant provisions of Sec 
tion 217; as unamended and as amend- 
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©) (d), unamended: 

“217 (1) Subject to 
hereinafter contained, appeals against 
any ratable value or tax fixed 'or 
charged under this Act shall be heard 
and determined by the Chief Judge of 
the Small Cause Court. 


(2) But no such appeal shall be heard 
by the said Chief Judge, unless— 

(da) In the case of an appeal against. 
a tax, or in the case of an appeal made 
against a ratable value after a bill for 
any property tax assessed upon such 
value has been served on the appellant, 
the amount claimed from the appellant 


the provisions 


has been deposited by him with the 
Commissioner.” 

Section 217 (1), as amended:— 

“217 (1). Subject to the provisions 
hereinafter contained, appeals against 
any ratable value or tax fixed or 


charged under this Act shall be heard 
and determined by the Chief Judge of 
the Small Cause Court. 


(2) But no such appeal shall be 
entertained by the said Chief Judge, 
unless:-— 


(d) in the case of an appeal against 
a tax, or in the case of an appeal made 
against a ratable value the amount of 
the disputed tax claimed from the ap- 
pellant, or the amount of the ‘tax 
chargeable’ on the basis of the disputed 
ratable value, up to the date of filing 
of the appeal, has been deposited by 
the appellant with the Commissioner.” 


(3) In the case of any appeal enter- 
. tained by the Chief Judge, but not 
heard by him, before the date of com- 
mencement of the Maharashtra Munici- 
pal Corporations (Amendment) Act, 
1975 the Chief Judge shall not hear 
and decide such appeal,’ unless the 
amount .of the disputed tax, claimed 
from the appellant, or the amount of 
the tax chargeable on the basis of the 
disputed ratable value, as the case may 
be, up to the date of finding the appeal, 
has been deposited by the appellant 
with the Commissioner’ within thirty 
days from the date of publication of a 
general notice by the Commissioner in 
this behalf in local newspapers. The 
Commissioner shall simultaneously 
serve on each such appellant a notice 
under Sections 484 and 485 and -other 
relevant provisions of this Act, for 
intimating the . amount to be deposited 
by the appellant with him. 


Flora Construction Co. v. Greater Bombay’ Municipality 
ed, need to be set out. Section 217 (1) 


. Commissioner. 


` (4) As far as possible, within fifteen 
days from the expiry of the period of- 
thirty days prescribed under sub-sec~ 
tion (3), the Commissioner shal] inti- 
mate to the Chief Judge the names and 
other particulars of the appellants who 
have deposited with him the required 
amount within the prescribed period 
and the names and other particulars 
of the appellants who have not deposi- 
ed with him such amount within such 
period. On receipt of such intimation 
the Chief Judge shall summarily dis- 
miss the appeal of any appellant who 
hag not deposited the. required amount 
with the Commissioner within the pre- 
scribed period. 


(5) In the case of any appeal, which 
may have been entertained by the 
Chief Judge before the date of com~ 
mencement of the Act aforesaid of 
which may be entertained by him and 
after the said date, the Chief Judge 
shall not hear and decide such appeal, 
unless the amount of the tax claimed 
by each of the bills, which may have 
been issued since the entertainment of 
the appeal, is also deposited, from time 
to time, with the Commissioner in the 
first month of the half year to which 
the respective bill relates. In case of 
default by the appellant at any time 
before the appeal: is decided, on getting 
an intimation to that effect from the 
Commissioner, the Chief Judge shall 
summarily dismiss the appeal.” 


5. Under the provisions of the un- 
amended Section 217 no appeal against 
retable value could be heard unless the 
amount claimed by a bill for property 
tax was deposited with the Municipal 
Under the terms of the 
amended Section 217 no appeal against 
Tetable value can be entertained unless 
the amount of tax chargeable on the 
basis of the disputed ratable value is 
deposited with the Commissioner. Tn 
respect of pending appeals the amended 
Section 217 provides that they shall he 
summarily dismissed if the amount of 
the tax chargeable on the basis of the 
disputed _rateable value upto the date 
ofthe filing of the appealis not deposit- 
ed within 30 days of a public notice in 
that behalf. The amended Section 217 
also provides in respect of both pend- 
ing appeals and .apneals filed subsequent 


to the amendment. that they shall not 


be heard and decided unless tax claim- . 
ed by bills issued after the entertain- 
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with the Commissioner, 


~ 6 Before entering into the contro- 
versy between the parties ‘it is best to 
© set down what is now well established 
and beyond controversy, namely, 
the right of appeal is the creation of 
statute; that, being a creation of sta- 
tute, it can be taken away by statute 
and that by express words or necessary 
‘lintendment it can be taken away re- 


trospectively. A lucid statement of the ` 


properties of the right’ of appeal is 
contained in the judgment of the Sup- 
reme Court in the case of Garikapati 
v. Subbiah Choudhry, AIR 1957 SC 540 
at p. 553:— 

“From the decisions cited above the 
- following principles clearly emerge:—~ 


(i) That the legal pursuit of a re- 
medy, suit, appeal and second appeal 
‘are really but steps in a series of pro» 
ceedings all connected by an intrinsic 
unity and are to be. regarded as one 
legal proceeding. 

(ii) The right of appeal is not a mere 
matter of procedure but is a substan- 
tive right. 

(iii) The institution of the suit carries 
. with it the implication that all rights 
of appeal then in force are preserved 
to the parties thereto till the rest of 
the career of the suit. 


. (iv) The right of appeal is a vested 
- right and such a right to enter the 
superior Court accrues to the litigant 
and exists as on and from the date 
the lis commences and although it may 
. be actually exercised when the adverse 
. judgmentis pronounced such right isto 
_ be governed bythe law prevailing at the 
date of the institution of the suit or 
proceeding and not by the law that 
prevails at the date of its decision or 
. at the date of the filing of the appeal. 
(v) This vested right of appeal can 


be taken away only by a subsequent 
enactment, if it so provides expressly 
or by necessary intendment and not 


” otherwise.” F 


There can be no doubt that express 


words are used in the amended Section’ 


217 to make the restrictions upon the 
right of appeal imposed thereby retro~ 
spectively. 
` 7, The case of Anant Mills Co. v. 
State of Gujarat, AIR 1975 Sc 1234, 
must also be noticed at the outset. The 
Court was there 
constitutional validity of various provi- 
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. ment of the appeals has been aes 


that 


concerned with the’ 


165 


sions of the Bombay Municipal Corpo- 
rations Act, 1949. One of the -provisions 
challenged was the amended Section 
406 of that Act whereunder it was 
provided that no appeal against rate- 
able value should be “entertained” un- 
less the amount claimed from the ap- 
pellant by a bill for property taxes 
was deposited in’ Court. The amended 
section gave to the Judge discretion to 
dispense with the deposit or a part 
thereof if he was of opinion that the 
deposit would cause undue hardship to 
the appellant. The Supreme Court held 
that the requirement to deposit the 
amount claimed as a condition prece- 
dent to the entertainment of the appeal 
had not the effect of nullifying the 
sight of appeal. The Court observed, 
Sapas The right of appeal is the crea- ` 
ture of a statute. Without a statutory 
provision creating such a right the per- 
son aggrieved is not entitled to file an 
appeal. We fail to understand as to 
why the legislature while granting the 
right of appeal cannot impose condi- 
tions for the exercise of such right. In 


ie Bom. 


‘the absence of any special reasons there 
‘appears to be no legal or constitutional 


impediment to the imposition to such 
conditions. It is permissible, for exam- 
ple, to prescribe a condition in criminal 
cases that unless a convicted person is 
released on bail, he must surrender to 
custody before his appeal against the 
sentence of imprisonment would be 
entertained. Likewise, it is permissible 
to enact a law that no appeal- shall lie 
against an order relating to an assess- 
ment of tax unless the tax had been 
paid. Such a provision was on the 
statute book in Section 30 of the 
Indian Income-tax Act, 1922, The pro- 
viso to that section provided tha 
no appeal shall lie against an - order 
under sub-section (1) of Section 46 un- 


less the tax had been paid.” 
Such conditions merely regulate the 
exercise of the right of appeal so that 
the same is not abused by a recalci- 
trant party and there is no difficulty in 
the enforcement of the order appealed 
against in- case the appeal is ultimately 
dismissed. It is open to the legislature 
to impose an accompanying liability 
upon a party upon whom a legal right 
is conferred or to prescribe conditions 
for the exercise of the right.” | Š 
8. It has been pointed out by Coun- 
sel ‘for the respondents that there are 
provisions restricting the right of ap- 
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peal by requiring a deposit of the 
amount concerned in the appeal in 
various other statutes: for example, tha 
Payment of Wages Act, the Workmen’s 
Compensation Act, the Sea Customs 
Act, the Maharashtra Municipalities Act, 
the Bombay Provincial Municipalities 
Act; the Sales Tax Act and the In- 
come-tax Act, 5 


9. The principal contention urged by 
Mr. Makhija, learned counsel for the 
petitioners, was that Section 21¥ as 
amended violated the provisions of 
Article 19 (1) (£) of the Constitution 
and that the fetter ‘imposed thereby 
was- not a reasonable restriction within 
the meaning of Article 19 6), The right 
fo appeal is not inherent or funda- 
mental but created by the Act, The 
restriction imposed is upon fhat right 
to. appeal: that unless the amount 
claimed to be due is deposited the ap- 
peal will not be entertained. It is diff- 
cult to see how, in the -circumstances, 
Article 19 (1) (f) can be invoked, 


10. It was contended by Mr. Makhifa 
that the provisions of the amended 
Section 217 imposed an unreasonable 
restriction on the right fo hold pro- 
perty. He urged that the requirement 
that the. appellant deposit the amount 
claimed to;be due before an appeal 
could be entertained amounted fo de- 
privation of property without authority 
of law and not in the public interest, 

11. Mr. Makhija relied upon fhe 
Statement of Objects of the amend- 
ment, inter alia, of Section 217 to con- 
tend that the amendment sought only 
to fill the coffers of the Corporation 
and that this could not be said fo be 
a matter of public interest for which 
a restriction upon the right fo hold 
property could validly be imposed. The 
first paragraph of the statement sfates 
that it had become necessary to amend 
the Act with a view to improving the 
finances of the Corporation and to re- 
move administrative difficulties, The 
paragraph which relates specifically fo 
Section 217 states that, since it took 
time for the appeal to reach hearing, 
the Corporation was deprived in the 
meanwhile of valuable revenue; ‘that 
the appellant after filing the appeal 
ignored subsequent bills; and that the 
oss on this account was estimated at 
‘about Rs. 6 crores annually, The 
amended provisions of Section 217 are, 
las I read them, intended to ensure that 
the appellant should secure for the 
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Corporation the amounts concerned) 


directly, that is for the year in respect 
of which the appeal is filed, and jin- 
directly, that is for the subsequent 
years in respect of the property con- 
cerned until the appeal is heard and 
disposed of In the judgment ofa 
Division . Bench of this Court in the 
case of Digvijaysinghji S, and W. Mills 
v. Collector of Customs, AIR 1958 Bom 
305, the Court, referring to the provi- 
sions of Section 189 of the Sea Cus- 
toms Act, stated that the effect of the 
provision requiring the deposit of the 
amount demanded pending the appeal 
was to obviate the necessity of pro- 
ceedings by way of attachment and 
sale for the realisation of the amount? 
that could be ordered to be paid by 
the appellate authority, That the Cor- 
poration should be secured as afore- 
said is, considering the objectives of 
fhe Corporation as shown by the Act, 
in fhe public interest and would pro- 
perly be the purpose ofá reasonable 
restriction under Article 19 (5), assum- 
ing that the restriction imposed is upon 
H right protected by Article 19 (1) 


12, Mr, Makhija contended that the 
demands for the deposits as a pre~ 
condition to the filing and to the hear- 
ing of the appeal are without authority 
of law. As has been stated, the right 
to appeal is created by statute. The 
Act, and its exercise can be regulated 
by the statute. The authority of law 
by which the deposits are sought is the 
amended Section 217 itself, 


13. It was contended that the 
amended Section 217 made no provision 
amount at which the Corporation had 
for refund of the deposits in. the event 
of the Chief Judge holding that the 
rateable value was less fhan the 
assessed if, and there was, thus, depri- 
vation of property without due autho- 
rity. - As I read the section it is im- 
plicit that, in that event, the Corpora- 
tion must forthwith return to the ap- 
pellant the excess amount. No moneys 
may be retained by the Corporation on 
this account nor can the petitioners 
maintain a constitutional challenge fo 
the section on this account, 


14, It was contended that fhe pay- 
ments which are sought as pre-condi- 
tions to the filing and hearing of an 
appeal under Section 217 as amended 
are, in reality, the levy or collection 
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lof tax which the Corporation ig not 
entitled to levy or collect under the 
provisions of Article 265. It was Mr, 
Makhija’s contention that under the 
provisions of Section 219 of the Act, 
rateable value was finally assessed only 
after the Chief Judge had decided an 
appeal. To decide the merit of this 
argument it is necessary to inspect the 
Act in so far as it relates to the as- 
sessment of rateable value and the levy 
of property tax. The power to tax pro- 
perties is contained in Section 114 of 
Ehe Act; sub-section {c) thereof provides 
for a tax upon the basis, therein stated, 
of the rateable value of the property, 
Section 154 lays down how the rateable 
wwalue is to be determined. Section 156 
requires the Commissioner to keep a 
book called the assessment book in 
which, inter alia, the rateable values 
of all properties are entered. After the 
rateable values have been entered inthe 
assessment book public notice is to be 
given and complaints invited against the 
amounts entered, The complaints are to 
be heard and investigated and upon be- 
Ing disposed of the necessary amend- 
ments are to be made in the assessment 
book, Upon this, the Municipal Commis- 
sioner is to verify and authenticate the 
assessment entered in the book and this 
becomes conclusive evidence of the tax 
leviable on properties. Thereupon, 
under the provisions of Section 200, 
bills are to be issued for the payment 
of property tax. Under the provisions 
of Section 217 the aggrieved property 
holder has a right to appeal from the 
decision upon his complaint to the 
Chief Judge. From the Chief Judge's 
Gecision, an appeal lies to the court 
under the provisions of Section 218 (d). 
Section 219 provides that if no com- 
plaint is made against the rateable 
value, then the amount of the rateable 
value entered in the assessment book 
ecomes final; that if an appeal is filed 
o the Chief Judge his decision is final, 
provided no appeal is filed in this 
court, and that the Chief Judges déci- 
sion is to be given effect to, I do 
not read Section 219 as providing that 


value is assessed only 
upon the decision of the appeal to the 
Chief Judge, Thereore, even I were to 
construe the deposit required by Sec- 
tion 217 as property fax, it would be 















the provisions of the Act at the time 
when the appeal is filed and the 
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validly leviable and recoverable under, 
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requirement of its payment would not 
contravene the provisions of Article 
265, 


15. Mr, Makhija urged that by en- 
acting the amended Section 217 the 
legislature had trespassed upon the 
judicial domain by providing that “the 
Chief Judge shall summarily dismiss 
the appeal of any appellant who has 
not deposited the required amount,” 
He argued that the pending appeal to 
the Chief Judge must conclude with a 
judicial order; that the legislature, by 
requiring the Chief Judge to dismiss it 
in certain stated circumstances was 
intruding upon the domain of the court 
and that this rendered the provisions 
invalid, Jealous as I am that the 
court’s powers should remain untampere 
ed with, I cannot accede to the argu- 
ment, The legislature’s right to legislate 
upon the right to appeal and to restrict 
it cannot be gainsaid. Even if the 
phraseology that Mr, Makhija considers 
offensive were not used the result 
would be the same; if the requisite 
deposit is not made the appeal has to 
be rejected, 


16. In the Judgment of the Supreme 
Court in the case of Navin Chandra v, 
E.&C, Central Board AIR 1971 SC 
2280, where the provisions of the Sea 
Customs Act making it obligatory upon 
the appellant to deposit the duty or 
penalty pending appeal were consider- 
ed, it was observed that if the deposit 
‘was not made, pending the appeal it 
was competent to the appellate autho- 


,rity to reject the appeal, Mr, Makhija 


cited the judgment of the Federal 
Court in the case of Basanta Chandra 
Ghosh v. Emperor, ATR 1944 Fc 86, In 
that case it was urged thab an ordi- 
nance had taken away the power 
of the court to pass any order. 
under Section 491 of the Criminal Pro- 
cedure Code, Under the terms of the 
ordinance pending proceedings were. 
“hereby discharged.” The contention 


-was that the Ordinance did not enact a 


rule of law and leave it to the court 
to apply it but itself discharged pend- 
ing proceedings, The Court concluded 
on the basis of the facts that Ied up to 
the passing of the Ordinance that the 
ordinance had not taken away the 
power of the court to pass orders under 
Section 491 and that the proceedings 
were not to be treated as discharged. 


In the instant case, in any eveni, the 


. 168. Bom. 


section does not provide that if ` the 
‘Tequisite deposit is not made in pend- 
ing proceedings, they stand discharged, 
In the event of the appellant’s failure 
to make the deposit, the Chief Judge 
is enjoined by the section to make an 
order of dismissal. The pending . appeal 
concludes, whether. or not the requisite 
deposit is made, in a judicial order: 


17. Mr. Makhija pleaded that the 
provisions of the amended Section 217 
were harsh and left no discretion to 
the Chief Judge to condone the deposit, 
either fully or in part, in cases of 
undue hardship. This is undoubtedly 
true; but the court cannot test the 
validity of statutory provisions upon 
the touchstone of harshness or strin- 
gency. 

18. Finally, Mr. Makhija suggested 
that the provisions of S. 217-were penal 
in nature and could not, therefore, be 
retrospective in operation. \He, rightly, 
did not pursue the argument. 

19. In the result, I hold that the 
amended Section 217 is valid. The peti- 
tion fails and is dismissed with costs 
in two sets, one set to respondents I 
to 3 and one set to respondent No. 4. 


Petition dismissed. 
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Tata Engineering and Locomotive Co, 
Ltd., Plaintiff v. Bharat Mining Corpo- 
tation Ltd. and others, Defendants, 

Suit No, 472 of 1974, D/- 20-11-1979. 

(A) Deed — Construction — Agree- 
ment — Construction of — Tests. 

The following’ are the tests for exa- 
mining an agreement :— 


(i) The agreement must be regarded as- 
a whole. Its substance must be looked 


at. The parties cannot by insertion of 
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any more words, defeat the effect of the 


transaction as appearing from the whole’ 
of the agreement into which they have’ 


entered. It is only by a study of the 
whole language that the substance ‘can 
be ascertained. 


If the parties have in” 


terms expressed their intention, there is -> 


no rule which prevents its being given 


effect to, unless there is any provision: 
in the deed inconsistent with the inten-- 


tion. 1895 AC 457, Rel. on. 


A: LR, ` 


the real intention was. (1951) 1 All ER a 
185, Foll. Š 

(iii) SEERE the Court is to look through 
or behind the documents, and to get at. 
the reality,......... ” (1891) 1 QB 230, Foll, ` 

(iv) The true effect of a transaction 
may be determined from the terms of | 
the agreement considered in the light of ` 
the surrounding circumstances, In each . 
case, the Court has, unless’ prohibited by 
statute, power to determine the natura 
of the transaction, whatever may be the.. 


form of the documents, AIR 1966 SC . 
1178, Referred. “ (Para 28) ` 
(B) Sale of Goods Act (1930), S. 4 — 
Hire-purchase agreement — Essentials 


— On construction of document held it 
was one of hire-purchase and not of Joan , 
or financing, (Deed — Construction). 

The sum and substance of hire-pur- 
chase ‘agreement is twofold. One, tha 
owner under the hire-purchase agree- 
ment enters into a transaction of hiring 
out the goods on the terms and condi- 
tions mentioned in the agreement and 
the option to purchase exercisable by the 
hirer on payment of all the instalments 
of hire arises when the instalments are 
paid and not until then. There is no. 
agreement to buy goods, the hirer being - 
under no obligation to buy but has an 
option to return the goods or to become 
its owner by payment in full of the 
agreed hire instalments and the price for 
exercising the option, AIR 1966 SC 1178, 
Rel. on, (Para 26) 

Secondly, a hire-purchase agreement, 
as its very nature implies, has two as- 
pects, There is first an aspect of bail- 
ment of the goods subjected to the hire- 
purchase agreement, and there is next 
an element of sale which fructifies when 
the option to purchase, which is usually 
a term of hire-purchase agreements, is 
exercised by the intending purchaser. 
The distinguishing feature of a typical 
hire-purchase agreement therefore is 
that the property does not pass when the 
agreement is made but only passes when 
the option is finally exercised after com- 
plying with all the terms of the agree- . 
ment. AIR 1965 SC 1082, Rel, on. 

(Para 27) 


On construction of the three separate : 
but identical agreements in writing held- 
that on reading the agreement as a whole 
and looking at its substance and in the 


, absence. of any circumstances mutilating ,, 


(ii) The Court is not: merely to ‘look at. 


the documents. 


Tt must. discover robes 
DX/DX/B693/80/RSK 


the ‘same, these agreements. were in es- | 
sence hire-purchase agreements, The con- . 


‘dition of payment in advance of the op-.. 


tion money, was not inconsistent with ` 


| 
| 
| 
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hire-purchase agreement. Such payment 
does not by itself confer ownership but 

due performance and observance of all 

the terms and conditions of the agree- 

ment including payment of the agreed _ 
amounts would lead to the hirer becom- 

ing the owner. The condition that if the 

property is destroyed the defendant ~ 
bears the loss was consistent with the 
rest of the conditions governing the 
agreement. It did not infringe the 
ownership of the owners nor did it make 
the property in the vehicle pass to the 
hirer. The condition relating to giving of 
a demand pronote as by way of collate- 
ral security with liberty to the owner to 
negotiate the demand pronote and also 
to sue upon the same only reflected the 
owner’s anxiety to secure himself in 
every reasonable manner. Moreover, 
since no pro-note was obtained this part- 
of the agreement was not acted upon. 


If the hirer also acknowledges and de- . 


clares that he holds vehicle as a bailee 
of the owners and shalll not have a pro- 
prietary right as purchaser until he ex- 
ercises option of purchase there could be 
no room for doubt about the intention 
and understanding between the _ parties, 
The right: retained by the hirer to ter- 
minate the agreement. signified that he 
was not the owner. This was. consistent 
with his status as a bailee. Therefore, 
the property in the suit vehicles. did not 
pass at the time when .the agreements 
were made but remained with the plain- 
tiffs and property could pass on the op- 
tion being exercised after compliance 
with all the obligations under the agree-. 
ment, It was not in dispute that defen- 
dant had not complied with all the 
terms and that it had not exercised the 
option. It was clear from the uncontro- 
verted evidence that defendant had com- 
mitted default in payment of the agreed - 


. instalments, Under the circumstances, 


the property had remained in the plain- 
tiffs and they continued to be the 
owners, Hence the contention that the’ 
agreements, were in reality loan or fin- 
ancing transactions against the security 
of the suit vehicles could not be accept- 
ed. (Paras 31, 33, 34) 

(C) Coal Mines (Nationalisation) Act 
(26 of 1973), S. 3 (1)— Vesting of coal 
mine in the Central Government — Ef- 
fect — Articles taken on hire, in trust 
or on commission do not vest in Central 
Government, AIR 1978 Cal 574, Dissent- 


ed from, 
The language of Section 3 (1) is clear. 
and ‘unambiguous and it is clear there- 


` from that it‘is the -right, title and inte- _ 
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rest of those owners whose names ap- 
pears in the Schedule against their re- 
spective coal-mines named in the Sche- © 
dule in column two with particular re- 
ference to their location in column three 
that is intended to be acquired and 
transferred to the Central Government, 
{Para 49) 

The Act is not aimed at acquir- 
ing the right, title and interest of 
those owners whose articles happen 
to be in the mine or being used 
for the purposes of the mine, 


. for example, in trust or on commission 


or on hire on the appointed day, ia 
lst May, 1973, with the owner of the 
coal-mine, AIR 1978 Cal 574, Dissented 


from. (Para 50) 
(D) Precedents — Rule of uniformity 
of construction — Policy laid down in 


AIR 1954 Bom 135 and (1966) 68 Bom LR 
345 and (1975) 101 ITR 292 (Bom) and 
in Spl. Civil Appln. No. 2139 of 1974, 
D/- 23-3-1976 (Bom) is applicable to in- 
come-tax . decisions and not to other 
Central statutes, (Para 53) 


(E) Coal Mines (Nationalisation) Act 
(26 of 1973), S. 3 (1) — Word ‘encumbr- 


ance’ — Every burden and liability 
which runs with property is not ‘encum- 
-brance — Question whether liability of 


payments under higher-purchase agree- 
ment is an encumbrance or not left open 
as the suit vehicles taken under hire- 
purchase agreements did not vest in 
Central Government. (Para 59) 


(F) Contract Act (1872), Section 73 —~ 
Damages for wrongful detention of vehi- 
cles taken on hire-purchase basis after 
termination of agreement by defendant 
-— Plaintiff claiming damages at the rate 
of Rs, 100/- per day but not leading any 
evidence in support — Defendants also 
not leading any evidence to show condi- 
tion of vehicles or their utility, facts 
which were in their exclusive knowledge . 
— Court fixed reasonable damages at 
Rs. 25/- a day keeping in view that life. 
of vehicle would be affected by passage 
of time, that cost of maintenance and 
usual repairs would be by defendants 
and that damages: are not to be by way. 
of penalty.. (1952) 1 All ER 796, Re-. 
ferred, (Para 65) 


Chronological Paras 
38, 51, 53, 54 


Cases Referred : 
AIR-1978 Cal. 574 


- (1978) Civil Rule No. 5495 W of 1974, 


D/- 24-11-1978 (Cal) T. M. S. Engi- 
neering &- Construction. Co, v, Union 
of India ce _ 38 
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(1976) Spl. Civil Appin, No, 2139 of 1974, 
D/- 23-3-1976 (Bom) A, R, Vajifdar v. 


Union of India 52 
o) 77 Bom LR 352: AIR 1975 Bom 
8 59 
(1975) 101 ITR 292 (Bom) 51 
AIR 1971 SC 1865 19 


AIR 1966 SC 1178 
(1966) 68 Bom LR 345 
AIR 1965 SC 1082 | 29 
AIR 1962 SC 53 24, 25 
(1953) 55 Bom LR 819: AIR 1954 Bom 
135 51 
(1952) 1 All ER 796: (1952) 2 QB 246 
(C. A.), Strand Electric and Engineer- 
ing Co, v. Brisford Entertainments 
62, 64 
(1951) 1 All ER 185, Polsky v, S, and A, 


23, 25, 26, 28 
51 


Services 24, 28 
1895 AC 457: 72 LT 731, McEntire v, 
Crossley Brothers Ltd, 24, 28 


(1891) 1 QB 230: 64 LT 9, Madell v, 
Thomas & Co, 28 
R. J, Joshi with R. L. Dalal and B, H, 

Antia, for Plaintiff: K. S, Cooper with 

A. N. Mody and S, V. Bhatt, for Defen- 

dant No. 4, 


JUDGMENT :— The plaintiffs — Tata 
Engineering and Locomotive Company 
Limited, the manufacturers of Tata die- 
sel vehicles, have filed the present suit 
for the recovery of a sum of Rs. 1,67,835/- 
being the arrears of monthly hire instal- 
ments in ‘respect of three vehicles given 
under hire purchase agreements to the 
ist defendants-Bharat Mining Corporation 


Limited with interest on the arrears of- 


monthly hire charges at the rate of 1 per 
cent per mensem from ist May 1974, till 
payment, The 2nd defendant was a gua- 
rantor. The 2nd defendant has, accord- 
ing to the plaintiffs, guaranteed the pay- 
ment of the amounts due under the hire 
purchase agreements, The 3rd defendant 
is the Manager appointed under the Coal 
Mines (Nationalisation) Act, 1973. The 
4th .defendants-the Coal India Limited is 
incorporated under the Coal Mines (Na- 
tionalisation) Act, 1973, and its previous 
name was the Coal Mines Authority 
Limited, 


2. According to the plaintiffs, by three 
separate and identical hire purchase 
agreements in writing all dated 30th 
March 1972, executed at Bombay and 
made between the plaintifis on the one 
part and defendant No. 1 on the second 
part and defendant No, 2 as the guaran- 
tor on the third part, the plaintiffs as 
owners of three vehicles, more particu- 
larly described in the Schedules to the 
said agreements, agreed to let and de- 
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fendant No, 1 agreed to hire the said 
three vehicles from the date of the said 
agreements subject to the terms and con- 
ditions mentioned therein, Each of the 
said agreements also recited that defen- 
dant No. 1 had signed a proposal form 
which was to be regarded as the basis of 
each of the said agreements, Under each 
of the said agreements, defendant No. 1 
agreed to pay to the plaintiffs in Bom- 
bay on the execution of each of the said 
agreements a sum of Rs. 19,685/- as an 
initial payment by way of hire and to 
punctually pay to the plaintiffs at its 
address in Bombay and without previous 
demand the sums mentioned in the mar- 
gin under each of the said three agree- 
ments by way of rent for the hire of 
each of the said three vehicles, namely, 
one instalment of Rs. 3451/- and 22 
monthly’ instalments of Rs. 3457/- each. 
The first instalment was to be paid on 
30th May 1972 and the subsequent instal- 
ments on or before the 30th day of every 
succeeding calendar month unless defen- 
dant No, 1 had terminated each of the 
said agreements as therein provided, The 
plaintiffs have referred to several clau- 
ses and conditions of the said agreements 
in paragraph 3 of the Plaint in order to 
show the nature of the agreements bet- 
ween the plaintiffs and defendant No, & 
and also defendant No, 2, 


3. According to the plaintiffs, pursuant 
fo the said agreements, the plaintiffs 
delivered to defendant No, 1 the said 
vehicles and defendant No, 1 paid under 
each of the said three agreements eight 
monthly instalments aggregating to 
Rs. 27,650/~ and failed and neglected to 
pay the remaining hire dues on and 
from 30th January 1973, under each of 
the said agreements. The plaintiffs, 
therefore, by a telegram dated 20th 
Mar, 1973, called upon defendant No, 1 to 
pay the overdue hires as of that date, De~ 
fendant No, 1 by its letter in reply dated 
27th March 1973, stated that under the 
Coal Mines (Taking over of Manage- 
ment) Ordinance, 1973, the machinery 
belonging to defendant No. 1, though not 
belonging to the coal mine, had also 
been illegally taken over by the Gov- 
ernment and that the Supreme Court 
had been moved in the matter and that 
the case being sub judice, it would at~ 


fend to the “dues” as soon as the deci- 
sion of the Court was available. Defen~ 
dant No, 1 also pointed out that the 
was due to circum 
stances beyond its control, 
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4, Tt appears that the plaintiffs ad- 
dressed a letter dated 26th July 1973, to 
Mr. D, K, Dutta, Chief of Sales, Central 
Division, Coal Mines Authority, Calcut- 
ta, and referred to the public notice 
dated 3rd July. 1973 and pointed out that 
the said three vehicles were the plain- 
tiffs’ absolute property arid did not form 
part of the assets of defendant No. 1, 
Along with the said letter, the plaintiffs 
forwarded copies of the said agreements, 
It further appears that the  plaintiffs' 
representative also appeared before the 
Coal Mines Authority, The said Coal 
Mines Authority by a letter dated 27th 
August 1973, stated that it had been 
found that the said agreements were un- 
duly onerous to the coal mines belong- 
ing to defendant No, i The plaintiffs 
inter alia refuted this by their letter 
dated 26th September 1973 and requested 
the Coal Mines Authority to return the 
said vehicles. Thereafter, the plaintiffs 
by their Attorneys’ letter dated 24th 
March 1974, called upon defendants 
Nos. 1 and 2 to pay arrears of instal- 
ments together with overdue interest. 
The plaintiffs’ Attorneys by their letter 
dated 11th April 1974, addressed to de- 
fendant No. 1 terminated the said three 
agreements of hiring and demanded the 
return of the vehicles, According to the 
plaintiffs, defendant No, 1 and/or defen- 
dant No. 3 wrongfully refused to return 
the vehicles and wrongfully detained the 
‘same. It is the say of the plaintiffs that 
the defendants are bound and liable to 
forthwith return the vehicles to the 
plaintiffs or to pay to the plaintiffs the 
value thereof and that the defendants 
are also bound and liable to pay to the 
plaintiffs damages for wrongful deten- 
tion of each of the said vehicles at the 
rate of Rs. 100/~ per day from 12th April 
1974 till the filing of the suit and there- 
„after till the release of the vehicles. The 
plaintiffs also say that a total sum of 
Rs. 1,67,835/- being the arrears of instal-_ 
ments together with overdue interest ac- 
erued and payable under the said three 
agreements as per particulars, Ex. E to 
the Plaint, is due and payable by the 
defendants to the plaintiffs, and defen- 
dant No. 1 as hirer is bound and liable 
to pay the said amount under and by 
virtue of the said agreements executed 

-by defendant No, 1 in favour of the 
plaintiffs and defendant No. 2 as a gua- 
rantor is also bound and liable to pay to 
the plaintiffs the said sum of Rupees 
1,67,835/-. The plaintiffs further say 
that defendant No.. 3 is also under the 
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circumstances bound and Tiable to pay 
to the plaintiffs the said sum of Rupees 
1,67,835/-, The plaintiffs also sought an 
interim relief in the nature of appoint- 
ment of a receiver of the said threa 
vehicles with all necessary powers under 
Order 40, Rule 1 of Civil Procedure Code 
and injunction, 

5. On behalf of defendants Nos, 1, 2, 
and 3, Messrs, Gagrat & Co, had entered 
their appearance on 30th July 1974 in 
Notice of Motion No, 469 of 1974 in the 
present suit, It appears that their ap- 
pearance was limited to the Notice of 
Motion and they were not to appear in 
the suit. Defendants Nos, I, 2, and 3 
have failed to file their respective writ- 
fen-statements and also failed to appear 
at the hearing of the suit, 


6.. Defendant No, 4 is the contesting 
defendant. The suit was filed against 
defendant No. 4 in the name of Coal 
Mines Authority Limited, but during the 
pendency of the suit, defendant No. 4 
has been given the new name of Coal 
India Limited, and accordingly the Plaint: 
has been amended. Defendant No. 4 
contends that the Union of India is a 
necessary party to the suit und it does 
not admit the said agreements and states 
that it will refer to and rely upon the 
said agreements when produced and pro- 
ved for the ascertainment of their con- 
tents, meaning and legal effect. The de- 
fendant also does not admit that defen- 
dant No. 1 had paid eight instalments or 
failed and neglected to pay the remain- 
ing instalments as alleged by the plain- 
tiffs or at all. It also does not admit any 
of the allegations contained in the cor- 
respondence referred’ to in the Plaint 
and it will refer to the same when pro- 
duced for the ascertainment of ‘its con- 
tents, meaning and legal effect. Accord- 
ing to this defendant, the management 
of the Mines was taken over by the Gov- 
ernment and, therefore, there was no 
question of defendant No. 1 or defendant 
No. 3 returning any of the vehicles. This 
defendant denies that defendant No, í 
or defendant No. 3 wrongfully refused 
to return the vehicles or wrongfully de- 
tained the same or that this defendant 
is bound or liable to return any of the 
said vehicles to the plaintiffs or to pay 
to the plaintiffs the value thereof or to 
pay any damages at the rate alleged or 
otherwise, .This defendant denies that 
there is any wrongful detention of any 
of the suit vehicles by it. According to 
this defendant, by the Coal Mines (Tak- 
ing Over of Management) Ordinance, 
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President of India, the management of 
all the Coal Mines was taken over by 
the Central Government with effect from 
31st, January 1973, pending nationalisa- 
tion of such mines. One of such mines 
was the mine of the 1st defendant known 
as Dakra Buka-Buka Colliery. There- 
after, by the Coal Mines (Taking Over of 
Management) Act, 1973 (No. 15 of 1973), 
the management of the coal mines was 
taken over and vested in the Central 


Government with effect from 3lst Janu-' 


ary 1973. Again, by the Coal Mines 
(Nationalisation) Act, 1973 (No. 26 of 
1973), the coal mines including the coal 
mines of defendant No. 1 were nationa- 
lised from ist May 1973. This defendant 
refers to several provisions of the Coal 
Mines (Nationalisation) Act, 1973, (here- 
inafter referred to as “the said Act”). 


7. According to this defendant, at all 
material times, the suit vehicles were 
in the said mines and used for the pur- 
pose of the said mines, and pursuant to 
the provisions of the said Act, the suit 
vehicles vested in- the Central Govern- 
ment free from all liabilities and obliga- 
tions including the liability to pay any 
hire charges. This defendant also states 
in paragraph 8 (c) of the written-state- 
ment that by an order 
1973, passed under the provisions of Sec- 
tion 5 of the said Act, several mines in- 
cluding the said Dakra Buk Buka Mines 
(along with the said trucks) vested in 
this defendant, This defendant contends 


that the suit vehicles have vested in this- 


defendant and the said agreements are 
not binding and/or of no effect. Accord- 
ing to this defendant, the plaintiffs are 
nat entitled to recover the suit vehicles 
from this defendant and te recover from 
them any amount under the said agree- 
ments. The only right of the plaintiffs 
is to recover the said amount from 
the other defendants and from the 
Commissioner under the 
of the said Act. This defendant is 
also not bound to carry out any part 
of the said contract or to pay any amount 
thereunder. This defendant denies that 
it owes to the plaintiffs a sum of Rupees 
1,67,835/- or any part thereof as’ arrears 
of instalments or otherwise or at all or 
that it is liable for interest as alleged or 
at all. This defendant also does not ad- 
mit the correctness of. the particulars, 
Ex. E to the Plaint. 

8. Without prejudice to the aforesaid 
contentions and in the alternative, this 
defendant contends that- the said. agree- 


_Telco Ltd. v, Bharat Mining Corpn, 
` 4973 (No. 1 of 1973), promulgated by the . 


dated 9th July . 


provisions 
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ments were in the nature of finance 
agreements looking to the nature of the 
transactions, the surrounding circum- 
stances and the terms and conditions 
thereof. Therefore in the facts and cir- 


_cumstances of the case, the only right of 


the plaintifis could be to recover from 
this defendant the actual price of the 
vehicles at the date of the” agreements 
less the amount already received under 
the agreements and no other amount 
and the plaintiffs would not be entitled 
to take possession of the suit vehicles, 
Without prejudice ta the aforesaid and 
in the further alternative, this defen- 
Gant contends that the terms of the 
agreements which provide for reten- 
tion of the amounts already received by 
the plaintiffs, the right to recover the 
balance amount and to take possession 
of the vehicles, are in the nature of pen- 
alty and are inequitable and contrary 
to public policy and the plaintiffs are 
not entitled to enforce’ the same, since 
according to the belief of this defendant, 
the amounts of instalments are made up 
of (i) the payment of hire in thé nature 
of rental, (ii) the payment towards pur- 
chase price and (iii) interest. Accord- 
ing to this defendant, in the event of it 
being held that this defendant is liable 
under the said agreements to pay the 
amounts due, the actual amount due te 
the plaintiffs be ascertained and a decree 
only for such amount should be passed. 
and not for any other amount or interest 
or for possession. 


§. Without prejudice to the aforesaid 
and in the further alternative, if it is 
held that the plaintiffs are entitled to 
take back the suit vehicles, this defen- 
dant will submit that the plaintiffs 
should be. ordered and decreed to return 
to this defendant the advantage received 
by the plaintiffs over and above the re- 
asonable hire charges in the nature ct 


rental of the suit vehicles. 


10. Without prejudice to the aforesaid 
contention and in the further alternative, 
this defendant says that in the event 
of this Court negativing all the 
aforesaid contentions, this defendant 
will submit that even then the plaintiffs 
are entitled only to receive the balance 
of the instalments and/or hire purchase 
amount as per the agreements and are 
not entitled to the . return of the suit 
vehicles. Thus, according to the 4th 
defendant, the plaintiffs are not entitled. 
to ‘any relief and the suit is liable to ba. 
dismissed. with. costs... . 
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11. On these pleadings, the -following 
issues. are framed :— 


(1) Whether three agreements in writ- 
ing dated 30th March 1972, were execut- 
ed between the plaintiffs and defendants 
Nos. ] and 2 as stated in paragraph 3 of 
the Plaint? ‘ 

(2) Whether the plaintiffs handed over 
the vehicles specified in paragraph 3 of 
the’ Plaint to defendant No. 1 as alleged 
in the said para? 

(3) Whether defendant No. 1 paid only 
eight instalments or failed and neglected 


to pay the remaining instalments as al- - 


leged in paragraph 4 of the Plaint? 

(4) Whether defendant No. 3 wrong- 

fully refused to return the vehicles or 
wrongfully detained the same? 
_ (5) Whether the trucks in suit were 
in the said Mines and used for the pur- 
pose of the said Mines as alleged in para- 
graph 7 (d) of the Written-Statement of 
Defendant No. 4? ` 

(6) Whether the vehicles in suit have 


vested in defendant No, 4 as alleged in. 


paragraph 7 (f) of the Written-Statement? 

(7) Whether the plaintiffs are entitled 
to recover the said vehicles from defen- 
dant No. 4? 

(8) Whether: the plaintiffs are entitled 
to recover from defendant No. 4 a sum 
of Rs, 1,67,835/- or any other sum as ar- 
rears of instalments with interest as al- 
leged in paragraph 7 of the Plaint? 

(9) Whether the said agreements of 
hire purchase were in the nature of fi- 
Nance agreements as alleged in paragraph 
“@ (h) of the written-statement? 

(10) Whether the provisions in the 
‘agreements set out in paragraph 7 (h) of 
the written-statement of defendant No. 4 
are in the nature of penalty as alleged 
în para 7 (h) of the written-statement? 

(11) Whether the. plaintiffs are entiti- 
ed to any relief and, if so, what? 

12. In support of their case the plain- 
tiffs have examined Suri Vyenkat Nar- 
shinh Shastri who is in employment of 


the plaintiffs in its Hire Purchase Depart-. 


ment. The 4th defendants have ex- 
amined Debi Prasad Choudhary, the 
General Manager of Western Coal Field 
Limited, a subsidiary of the 4th defen- 
dants. Both sides have canvassed pro- 
‘positions which require the interpreta- 
‘tion of some of the provisions of the said 
Act. The appreciation of the evidence of 
the plaintiffs’ own witness is principally 
from two angles, firstly about the admis- 
sibility of documents, viz. the three pro- 


posal forms all dated 28-2-1972, Ex. A 


(collectively) and the three . agreements 
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“all dated: 30th’ March 1972, Ex: B (colle- 


ctively), and’ secondly, for probing into 
the real and true nature of the transac- 
tions between the plaintiffs: and defen- 
dants No, 1 from Ex. A (collectively) and 
Ex. B (collectively). I would, therefore, 
first apply my mind to the submissions 
made by Mr. Cooper, learned Counsel 
appearing for defendants No. 4, about 
striking off from the record Ex. A (colle- 
ctively) and Ex. B (collectively), 


13. The plaintiffs’ witness Shastri in 
his examination-in-chief says that he is 
an Assistant Manager in the Hire Pur- 
chase Department of the plaintiffs and ig 
conversant with the facts of the case. He 
knows that defendant No. 1 is a Mining 
Company, The three proposals from 
defendant No. 1 were in respect of hire 
of three new Tata Disel vehicles, These 
proposals were signed by one of the 
Directors of defendant No. 1 in Calcutta 
and brought to Bombay by him per- 
sonally. These proposals were also 
signed by defendant No, 2 as a guarantor. 
These three proposals were brought to 
the witness and they were checked by 
him. Thereafter, the witness submitted 
them to his erstwhile Manager Vasant 
Narayan Bodas. Although, according te 
him, he was not familiar with the sig- 
nature of the Director of defendant 
No. 1, since the Director had brought the 
proposals signed by him, the witness ac- 
cepted the same. The proposal forrns were 
already signed by the guarantor before 
they were brought to him. The witness 
then says that these three proposals were 
brought to him in the regula. course of 
business by the Director of defendant 
No. 1. At this stage, Mr, Joshi, learned 
Counsel appearing for the plaintiffs, © 
tendered the three proposal forms and 
they were put in and marked Ex A 
(collectively). On this aspect of the mat- 
ter, the witness was cross-examined and 
he stated that in 1972, he was Assistant 
to the Manager in the Hire Purchase 
Department. His duty consisted of secru- 
tinising the proposals and finalising the 
same, The witness stated that he did 
not know the name of the Director of de- 
fendant No. 1 who had brought the three 
proposal forms, Ex. A (collectively), to 
him. The Director of defendant No. 1 
had not-personally brought the three 
proposals to him and these proposals 
were sent to him by the Manager, Hire 
Purchase Department. In the light of 
this cross-examination, it was pointed 
out to the witness that his statement 
that. “these three proposals were. brought. - 
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to me in the regular course of business 
by the ist defendants’ Director is not 
true, The witness stated that his said 
statement was correct and the proposals 
came to the Manager who in turn passed 
on to him. He did not remember if he 
was personally introduced to the Dire- 
ctor of defendant No. 1. He denied thai 
he had stated that the three proposals 
were signed by a Director of defendant 
No, 1 because the proposals were so 
signed. His further cross-examination 
reveals that in the cabin of the Manager 


Bodas, three persons were sitting and. 


the witness was told by Bodas that they 
were the Directors of defendant No. 1. 
The witness knew personally at that 
time that there were four Directors of 
defendant No. 1, The witness admitted 
that he did not know which Director of 
defendant No. 1, had signed the three 
proposals as they were not signed in his 
presence, but these proposals were sign- 
ed in the presence of Bodas in Bombay 
and not in Calcutta. The witness also 
admitted that his statement in the exami- 
nation-in-chief that the three proposals 
were signed in Calcutta is not correct, 
When further pressed in cross-examina- 
tion, the witness stated that when ha 
made the above statement to the effect 
that the proposals were signed in Cal- 
cutta, he was under the impression that 
he was stating about their preparation, 
The witness stated that he knew defen- 
dant No. 2 Shashi Prasad Jain. By check- 
ing all the proposals, he meant whether 
the proposal forms were correctly filled 
in, whether all queries were answered 
and whether the forms were signed, 

14, In view of this evidence of the wit- 
ness, Mr. Cooper contended that the docu- 
ments, Ex. A (collectively), were tender- 
ed on the basis of the statements of the 
witness that the Director of defendant 
No. 1 who had signed the proposals had 
himself brought the same fo the witness 
for acceptance and that these stafements 
are now found to be untrue in view of 
his cross-examination and, therefore, the 
documents, Ex. A (collectively}, are not 
proved and the same should be struck 
off from the record as an exhibit., Mr. 
Joshi in reply to this contention submit- 
ted that the application was unusual and 
the objection was too technical and that 
‘defendants No. 4 have disclosed in their 
affidavit of documents dated 4th October 
1979, the copies of the three proposals, 
However, I did not there and then decide 
the point raised by Mr. Cooper and felt 
that it would be more reasonable to de- 
cide the same at the stage of the argu- 
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ments, This course ts found to be a pro- 
per one as during the course of the argu- 
ments, both Counsel threw further light 
on this question in support of their re- 
spective view points, 

15. Mr, Cooper took me through the 
relevant evidence on this question which 
has been substantially reproduced above, 
According to Mr, Cooper, the witness has 
mot seen who has signed the three pro- 
posal forms on behalf of defendant No, % 
and he does not know even the name of 
its Director who has put in his signature, 
Thus, according fo Counsel, there is not 
an iota of evidence proving the signatura, 
Mr, Joshi submitted that at the stage 
when the three proposal forms were ten~ 
dered by him, no objection was raised 
that the signature of defendant No. 1 is 
not proved, The witness has not testified 
that the three proposal forms were signed 
in his presence or that he was familiar 
with the signature of the concerned Di- 
rector who had signed the proposal 
forms, Mr, Joshi further referred to the 
written-statement of defendant No, 4, 
where in the list of documents on which 
reliance was to be placed, it referred to 
the proposals in question, Reliance was 
also placed on the affidavit of the docu- 
ments of defendant No, 4, For all thesa 
reasons, Mr, Joshi submitted that the 
cama ae have gone in without objec- 
ion, 

16. Now the objection of Mr, Cooper 
is based on the incorrect or untrue or 
false statement made by witness Shastri 
and, according to Mr, Cooper, that un- 
true statement was that the Director 
who had signed the proposals had him- 
self brought the same to the witness for 
acceptance, I do not think that that 
would be a fair interprefation of the evi- 
dence of the witness because his evi- 
dence is to be appreciated wholly and. 
not by reading a part of it, It seems that 
în cross-examination the witness has 
given more defails of the circumstances 
in which the proposal forms came to 


- him and the place at which the Directors 


were sitting. But from the reading of his 
entire evidence, I do not think that I 
would be justified in coming to a con~ 
clusion that the witness has been un- 
truthful so as to disbelieve him about 
this part of his: evidence. It is rather 
heartening to say that Mr. Cooper was 
frank in reminding me that he had first 
objected to the admitting of these three 
proposals in evidence buf had later on 
not pressed his objection after the evi- 
dence of the witness on the point had 
been recorded, In fact, when Mr, Joshi 
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tendered these documents, I had a long 
pause in order to find out if Mr. Cooper 
was still pursuing his objection, but find- 
ing that his eyes were not meeting my 
eyes, I proceeded to declare the mark- 
ing of these proposals as Ex. A (col- 
lectively), Mr, Joshi rightly points out 
that the witness has not stated that the 
proposal forms were signed in his pre- 
sence or that he was familiar with the 
Signature of tha concerned Director. The 
witness has in fact frankly stated that 
the proposal forms which were brought 
to him were already signed. The discre- 
pancy which appears in his evidence is 
about the place where they were signed. 
In his examination-in-chief, he stated 
that they were signed in Calcutta and 
brought to Bombay, but in cross-exami- 
Nation: he stated that these proposal 
forms were signed in the presence of 
Bodas and they were signed in Bombay. 
It is true that the plaintiffs have not 
examined Bodas in order to corroborate 
the witness, but I do not think that this 
discrepancy or non-examination of Bodas 
affects the evidence of the witness 
Shastri or that a case is made out to 
strike off Ex. A (collectively) from the 
record, as urged by Mr. Cooper, 


17. Regarding the objection to the 
three agreements, Ex. B (collectively), 
witness Shastri stated that after the 
decision of acceptance of the proposals 
was conveyed to defendant No. 1, three 
agreements all dated 30th March 1972 
were prepared and sent by the plaintiffs 
to defendant No. 1 at Calcutta and the 
same were received duly signed on be- 
half of defendant No. 1 and by defen- 
dant ‘No, 2 as a guarantor. They were 
then signed by the officers of the plain- 
tiffs-company. At this stage, the three 
agreements were tendered by Mr. Joshi 
and the same were marked Ex, B (col- 
lectively). 

18, Mr. Cooper, during the course of 
the cross-examination of the witness 
Shastri, asked questions about the signa- 
tures on these agreements after the ac- 
ceptance of the proposals. The witness 
stated that it was correct that the sig- 
nature of the hirer and the signature of 
the guarantor in the proposal forms and 
the agreements are of the same persons, 
Mr. Cooper contended that since the wit- 
ness stated that the signature on the 
proposal forms and the agreements are 
of the same person and the witness does 
not know who has signed the same, the 
signatures on Ex. B (collectively) are 
not proved and the same should be 
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struck off from the record as an exhibit, 
To this, Mr, Joshi submitted that the 
agreements, Ex, B (collectively), are ad- 
mitted in defendant No. 4’s letter dated 
27th August, 1973, part of Ex, D (col- 
lectively), and, therefore, the objection 
was not relevant, I do not think that it 
is open to Mr, Cooper to apply. for the 
striking off Ex, B (collectively) on the 
facts of the prasent case, The witness in 
his examination-in-chief, as pointed out 
above, merely stated the circumstances 
in which these agreements were prepar- 
ed and sent to defendant No. 1 at Cal- 
cutta and received by the plaintiffs. The 
objection as to the admissibility of a 
document is to be taken at the time 
when it is tendered and if it is not taken 
in time, it is to be considered as waived. 
Therefore, in my opinion, no case is 
made out for striking off Ex. B (collec- 
tively) also both on the footing that the 
facts do not warrant the same and that 
the objection was not taken at the time 
when it ought to have been taken and, 
therefore, it should be considered to 
have been waived. 


19. Mr. Cooper made reference to the 
decision in S. T. Khimchand v. Y, 
Satyam, AIR 1971 SC 1865, at p. 1868 
on the question of admissibility of a 
document. Counsel, however, did not 
point out the applicability of that deci- 
sion to the facts of the present case, I 
find that in that case, two documents 
were relied upon by the plaintiffs, but 
the same were not admitted in evidence 
and hence there was no reference to 
them in the judgment under appeal. In 
our case, the documents have been ten- 
dered in evidence and put in evidence 
and accordingly exhibited. 


20. Mr. Cooper had mounted a two 
pronged attack on the agreements, Ex. B 
(collectively), that they are in reality a 
loan transaction and not what they are 
styled to be as hire purchase agreements, 
The first attack is based on the evidence 


Bom, 


‘of the plaintiffs’ witness Shastri and the 


second on the interpretation of the 
ferms of the agreements. I will, there- 
fore, proceed to discuss the oral evidence 
of witness Shastri in the first place. In 
his cross-examination, witness Shastri 
tells us that the Hire Purchase Depart- 
ment was known as the Bureau of Hire 
Purchase Credits, and the accounts of 
the Hire Purchase Department were 
maintained separately and a separate 
balance-sheet was prepared in respect of 
the hire purchase business. The witness’s 
attention was drawn to Ex. A (collec- 


176 Bom. 


tively) and the witness agreed that the 
Proposal conveys the meaning that the 
Bureau. of Hire Purchase Credits is to 
buy from Tata Engineering & Locomo- 
tive Co. Ltd. and to hire to the appli- 
cants the vehicles in question. The wit- 
ness also stated that in the accounts of 
the Bureau of Hire Purchase Credit, a 
debit is raised against the Bureau of 
Hire Purchase’ Credit for the value of 
the vehicles since the same department 
cannot purchase the vehicles. The wit- 
Ress admitted that loans are to be raised 
in order to finance hire purchase busi- 
ness and interest is to be paid on such 
loans. The witness, however, denied the 
suggestion that the difference between 
the debit raised in the books of the 
Bureau of Hire Purchase Credits and the 
hire amount worked out represents the 
profit and interest. The witness had to 
‘agree that the role played by the Bureau 
of Hire Purchase Credits in such hire 
purchase transactions is the same as 
played by Jai Bharat Credit & Invest- 
ment Co, Ltd. The witness was also 
cross-examined at length about the 
break-up of the various amounts men- 
tioned in the agreements, Ex. B (collec- 
tively). 


21. Mr.. Cooper submitted that 
Shastri’s evidence shows that the Bureau 
of Hire Purchase Credits is a separate 
entity, though it belongs to the plain- 
tiffs. The Bureau has to borrow moneys 
on interest, The “debit raised” indicates 
the same price at which an outsider 
could buy motor vehicles from the plain- 
tiffs. The plaintiffs act as financiers or 
convert them into financiers as to what 
Jai Bharat Credit & Investment Co. Ltd. 
does. The same is done by the Bureau of 
Hire Purchase Credits. According to Mr. 
Cooper, these circumstances indicate that 
the real transaction is not. one of hire 
purchase but a finance transaction 
against the security of vehicles. 


22. My assessment of Shastri’s evi- 
dence is that it indicates that the plain- 
tiffs seem to have bifurcated their func- 
tioning about letting their vehicles on 
hire to a department. known as the 
Bureau of Hire Purchase Credits, It be- 


ing a separate department or having” 


separate books of account or raising a 
debit in the name of the ‘plaintiffs or 
having its: own balance-sheet: are cir-- 
cumstances which are neither -here -nor 
there to ae the real nature of the 
transaction. 
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.ing words of- the proposal. The witness 


` purpose, 


So also the proposal- form . 
or‘the manner in which the proposal is | 


‘agrees to such a condition. 
addressed to the plaintiffs or the open-- 


* No. 2 (a) 


ATR. 


has been candid and straight-forward in 
admitting that the application is to buy 
from Tata Engineering & Locomotive Co. . 
Ltd. — the plaintiffs and to hire to the 
applicants — the ist defendants, the suit 
vehicles. It is true that the agreements 
refer to the proposal form and considen 
it as the basis of the contract, but ulti- 
mately the proposal has fructified into 
the agreement and, therefore, the inten- 
tion of the parties is to be found and ga- 
thered from the terms of the agreement. 
When I say this, I do not mean that tha 
proposal form is of no relevance. The 
ultimate agreement of hiring is with the 
plaintiffs and not with the Bureau of 
Hire Purchase Credits. It seems to ma 
that the Bureau of Hire Purchase Credits 
is not a separate entity. No suggestion 
was made to the witness on this aspect 
of the matter. The line of the cross- 
examination of Mr. Cooper suggested 
that he wanted to establish that the 
Bureau of Hire Purchase Credits is a 
separate entity and it was this Bureau 
which was to buy and then hire out,. 
but it was not pursued. The witness was 
not asked as to why the agreement was 
not with the Bureau, I think that in the 
circumstances, the opening words in the 
proposal forms, on which considerabla 
weight was placed by Mr. Cooper to 
show the transaction is a loan transac- 
tion, loses its significance. Further, 
nothing was suggested to the witness as 
to why the parties had to conceal the 
if any, of camouflaging the. 
same. In my opinion, the oral evidence 
on record does not establish that the real. 
transaction between the plaintiffs and 
the 1st defendants was one of loan or 
financing. 


23. The second ground of attack is 
based on the terms of the agreement, .- 
Mr. Cooper also referred to clause H of. 
the agreements, Ex. B (collectively), and ` 
submitted that the option to purchase is 
superfluous as the option money of ru- 
pee one is already paid, and the ques- 
tion of right to seize the vehicles does 
not arise when the ownership had passed, 
Regarding condition No. 1 on the back 
of the agreements, Mr. Cooper contend-- 
ed that condition No, 1 is illusory be~, 
cause nobody is going to terminate tha 
agreement when a large amount has 
been paid by way of initial payment: Jt. 


is only a person who knows that he is, 


not going to return the vehicle, who. 
_ Condition ` 
‘is also consistent’ with “tha. 


Taso“ 


ownership and condition No, 2 (b) shows 
that’ the owner is defendant No. 1 and 
not ‘the’ ‘plaintiffs. Condition No. 6 is a 
telling’ and clinching factor showing that 
if the property is destroyed, defendant 
“No. 1 ‘bears. the loss, The plaintiffs are 
interested only in the money, ie. Ru- 
pees 99,190/- (under each agreement) 
and not the property. The property is 
of defendant No, 1. Condition No. 8 (a) 
which relates to the giving of a demand 
pro-note as and by way of collateral 
security ‘with liberty te the owner to 
negotiate the demand pro-note and also 
to sue upon the same, is also destructive 
of the hire purchase agreement. In the 
light of all these contentions, submissions 
and interpretation of the clauses and 
conditions of the agreements, Mr. Cooper 
submitted that the transaction is not a 
transaction of hire purchase on payment 
by instalments, but the real transaction 
is a financing one against the security of 
vehicles. The plaintiffs have started a 
credit bureau to do exactly what Jai 
‘Bharat Credit & Investment Co. Ltd. is 
doing. Mr. Cooper read out Sundaram 
Finance Ltd. v, State of Kerala, AIR 
1966 SC 1178 to support his submissions. 


24, On the other hand, Mr. Joshi sub- 
mitted that the vehicles remained the 
property of the plaintiffs. till the option 
was exercised by defendants No. 1. wha 
were a mere bailee. and had. no right, 
title and interest of any nature in the 
vehicles,’ He emphasized that the true 
construction of the agreements, Ex. B 
(collectively), would. be. that the proper- 
ty remains in the owner unless option is 
exercised ' by the hirer. He referred to 
clauses II and IV and conditions Nos. 1, 
4, 5 and 6 of the agreements,. Ex. B 
(collectively),, and asked ‘that clause IV 
be read with condition No. 4. Mr. Joshi 
referred to paragraph 5 of the judgment 
in the case of Instalment Supply (Pri- 
vate) Ltd. v. Union .of India, AIR 1962 
SC 53 at p. 56 and cited Alexander 
Knox McEntire v. Crossly Brothers Ltd., 
1895 AC 457 at p. 461 and Polsky v. S. 
and A. Services, (1951) 1 All ER 185, for 
the purposes of showing how hire pur- 
chase agreements have been construed. . 


25. Thus the ' controversy is‘ as to 
what the transaction between the parties 
fs ‘in: reality -— whether a. loan. transac- 
tion as contended by Mr.. Cooper or a 


hire: purchase transaction, as: urged: by 


Mr.* Joshi. As to what is a hire purchase 
agreemient: and ‘its ‘true nature, : consider- 
able’ light is*thrown on the cases cited 
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at the Bar. One can read the pronounce- 
ment of- their Lordships of: the Supreme 
Court — Subba Rao, J. or Shah, J.. (as 
he then was) in Sundaram Finance Ltd. 
or Sinha, C. J. who in the case of Tn- 
stalment Supply (Private) Ltd. speaks 
about the term “hire purchase” with re- 
ference to its ordinary meaning and its 
incidence as derived from certain judg- 
ments and the nature of the hire pur- 
chase transaction from the statement 
made in Halsbury’s Laws of England. 

26. The ‘sum and substance is two- 
fold. One, the owner under the hire pur- 
chase agreement enters into a transac- 
tion of hiring out the goods on the terms 
and conditions mentioned in the agree- 
ment and the option to purchase exer- 
cisable by the hirer on payment of all 
the instalments of hire arises when the 
instalments are paid and not until then. 
In such a hire purchase agreement, there 
is ‘no agreement to buy goods. the hirer 
being under no obligation to buy but has 
an option to return the goods or to be- 
come its’ owner by payment in full of 
the agreed hire instalments and the price 
for exercising the option. (See Sundaram 
Finance Ltd., AIR 1966 SC 1178). 

27. Secondly, .“....... a hire-purchase 
agreement, as its very nature implies, 
has two aspects. There is first an aspect 
of bailment of the goods subjected to the 
hire-purchase agreement, and there is 
next an element of sale which fructifies 
when the option to purchase, which -is 
usually a term of hire-purchase agree- 
ments, is exercised by the intending pur- 
chaser. Thus the intending purchaser is 
known as the hirer so long as the option 
to purchase is not exercised, and the es- 
sence of a hire-purchase agreement pro- 
perly so-called is that the property in 
the . goods does not pass at the time of 
the agreement but remains in the in- 
tending. seller, and. only passes later 
when the option is exercised by the: in- 
tending purchaser. The distinguishing 
feature of a typical hire-purchase agree- 
ment therefore is that the property does 
not pass when the agreement is made 
but only passes when the ootion is final- 
ly exercised after complying with all the 
terms of the agreement.” (See K.. L. 
Johar & Co. v. Dy. Commercial Tax Offi- 


: cer, ATR 1965 SC 1082. at p. 1088 para+ 
graph 11). 


- 28. From the authorities cited at the 


Bar, the following tests -are gathered for 
‘examining an agreement :— 


-@) The agreement must be. regarded 
as a whole. Its substance must be looked 
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at. The parties cannot by insertion of 
any more words, defeat the effect of the 
transaction as appearing from the whole 
of the agreement into which they have 
entered, It is only by a study of the 
whole language that the substance can 
be ascertained. If the parties have in 
terms expressed their intention, there is 
no rule which prevents its being given 
effect to,’ unless there is any provision 
in the deed inconsistent with the inten- 
tion, (See McEntire v. Crossly Brothers 
Ltd., 1895 AC 457 — Judgment of Lord 
Herschell Lord Chancellor). 

(ii) “The Court is not merely to look 
at the documents, It must discover what 
the real intention was.” (Lord Goddard, 
C. J. in (1951) 1 All ER 185 at p. 188F), 

(iii) “0... the Court is to look through 
or behind the documents, and to get at 
the reality,......... ” (Lord Esher, M. R. 
in Madell v. Thomas & Co., (1891) 1 QB 
230, 234). ; 

(iv). The true effect of a transaction 
may be determined from the terms of 
the agreement considered in the light of 
the surrounding circumstances. In each 
case, the Court has, unless prohibited by 
statute, power to determine the nature 
of the transaction, whatever may be the 
form of the documents. (See Sundaram 
Finance Ltd, AIR 1966 SC 1178 at 
p. 1185 paragraph 24). 

29. In all the cases both in England 
and in India cited at the Bar, the Courts 
had to find out the true intention of a 
document when it was executed to 
evade certain statutory provisions. The 
minds of the parties at the time they en- 
tered into those agreements were work- 
ing to camouflage the real nature of the 
transactions. It is obvious that the par- 
ties do not want to conceal the real 
nature of a transaction just for the fun 
of it. They are actuated and motivated 
by some gain when they hide the true 
character of a transaction and act 
against their moral or business con- 
science, 


30. In this case, the agreements were 
entered into in the course of business. 
The parties with eyes open entered into 
the transactions, Therefore, they knew 
the nature of their transactions and ac- 
cepted the terms embodied therein. 
There is no suggestion, much less any 
material shown to me, that the plaintiffs 
and defendants No. 1 were to use these 
agreements to smoke-screen any provi- 
sions of law or to throw any tax col- 
lecting authorities off the scent under 
disguise of these agreements, 
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31. Coming to the terms of the agree- 
ments and bearing in view the above 
tests and the sum and substance of a 
hire-purchase deal, I have given my 
careful consideration to the criticism 
levelled by Mr. Cooper on the clauses 
and conditions of the agreement. But I 
am unable to accept the same because if 
I were to read the agreement in the 
manner suggested by him, I would have 
to rewrite it or read something into the 
agreement or give a meaning which is 
not warranted by the plain language. 
Regarding clause II, what is the super- 
ficiality I fail to judge. Payment in ad- 
vance of the option money did not ab- 
solve the hirer from his other obligation 
under the agreement. Again, clause II is 
not to be read in isolation, It is express- 
ly wedded to clause IV. The payment of 
the option money by itself does not 
confer ownership as seems to be suggest- 
ed, but due performance and observance 
of all the terms and conditions of the 
agreement including payment of the 
agreed amounts would lead to the hirer 
becoming the owner. Until then the 
vehicle remains the absolute property of 
the owner. As regards condition No. 1, 
I am not impressed by the comments 
that the condition is illusory for the rea- 
sons suggested by Mr. Cooper. I do not 
think that it is a fair imerpretation 
either. It would be a normal condition 
in any real agreement of hiring. If I 
were to accept Mr, Cooper’s line of 
thinking, I would be entering into the 
arena of conjectures, Regarding condition 
Nos. 2 (a) and 2 (b) I am unable to agree 
with Mr. Cooper’s reading of them that 
they are consistent with the hirer’s 
ownership. On the other hand, these 
conditions are consistent with the clauses 
and other conditions which make it 
abundantly clear that the vehicle re- 
mains the property of the owner and 
they have to make over all the rights, 
title and interest to the hirer when he 
fulfils his obligations, Coming to condi- 
tion No. 6, I find it difficult,to give the 
meaning and construction suggested by 
Mr. Cooper. This condition is consistent 
with the rest of the conditions govern- 
ing the parties, It does not infringe the 
ownership of the owners nor does it 
make the property in the vehicles pass 
to the hirer. Of course, the owner is 
interested in the money after his proper- 
ty is destroyed. His property is con- 
verted into money and therefore he must 
look to the money part. Condition No. 8 
(a) reflects an owner’s anxiety to secure 


himself in every reasonable manner, The 
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fact remains that in the present case, no 
promissory note is obtained and hence 
this part of the agreement is not acted 
upon, The point has, therefore, no merit, 

32. Mr. Joshi placed reliance on 
clauses IJ and IV and various conditions, 
Clause II merely states that the hirer 
shall pay to the owners in cash a sum 
of rupee one in consideration of option 
to purchase given under clause IV. 
Clause IV is material for our purpose 
and is in these terms :— ` 


“Clause IV:— If the Hirer shall duly 
perform and observe all the terms and 
conditions in this agreement contained 
and on his part to be performed and 
observed and shall in manner aforesaid 
pay to the owners monthly sums by way 
of rent amounting together with the said 
sum of Rs, 19,685.00 so paid on the exe- 
cution of this agreement as aforesaid, to 
the sum of Rs, 99.190.00 and shall also 
pay to the owners all other sums of 
money which may become payable to 
them by the hirer under this agreement, 
the hiring shall come to an end and the 
vehicle shall at the option of the hirer 
become his property and the owners will 
make over all their right, title and inte- 
rest in the same to the hirer, but until 
such payments as aforesaid have been 
made and until the owners make over 
all their right, title and interest to the 
hirer, the vehicle shall remain the abso- 
lute property of the owners.” 

33. Turning to condition No, 4 which 
runs as follows :— 

“The hirer acknowledges that he holds 
the vehicle as a bailee of the owners and 
shall not have any proprietary right or 
interest as purchaser therein until he 
having exercised his option of purchase 
as hereinbefore provided by payment of 
the whole amount due under this agree- 
ment or under any term. thereof, the 
owners make over to him all their right, 
title and interest in the vehicle,” 
and pausing here and now reading cl. IV 
with condition No. 4, I do not think that 
there is any room for doubt about. the 
intention and understanding between the 
parties, If a hirer acknowledges and de- 
elares as to what his position is, I feel 
that in the absence of any circumstances 
demolishing that position, I must uphold 
the agreement, The right retained by the 
hirer to terminate the agreement under 
condition No, 1 signifies that he is nof 
the owner. This is consistent with his 
status of a bailee, Under this condition, 
the hirer agrees to return the vehicle to 
the owners, Again, the arrangement un- 
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der condition No. 5 whereby the owner 
can terminate the contract of hiring in 
the event of the four circumstances set 
out therein with the right to retake pos- 
session of the vehicle, is also sufficient to 
show that the ownership had remained 
in the owners and the property in the 
vehicle had not passed to the hirer. If 
the -hirer was the owner or the property 
had passed to him as argued on behalf 
of defendant No, 4, one would not have 
found such clauses or conditions to 
which Mr, Joshi has made reference, 


34, Therefore, on reading the agree- 
ments, Ex, B (collectively) as a whole 
and looking at its substance and in the 
absence of any circumstances mutilating 
the same, in my opinion, these agree- 
ments are in essence hire-purchase 
agreements. Therefore, the property in 
the suit vehicles did not pass at the time 
when the agreements were made but re- 
mained with the plaintiffs and property 
could pass on the option being exercised 
after compliance with all the obligations 
under the agreement, It is not, in dispute 
that defendant No, 1 has not complied 
with all the terms and that it had not 
exercised the option. It is clear from the 
uncontroverted evidence before me that 
defendant No. 1 had committed default 
in payment of the agreed instalments, 
Under the circumstances, the property 
had remained in the plaintiffs and they 
continue to be the owners, I, therefore, 
reject ‘Mr. Cooper’s contention that the 
agreements, Ex, B (collectively), are in 
reality loan or financing transactions 
against the security of the suit vehicles, 


35. This takes me to the considera- 
tion of the question as to whether the 
vehicles in suit were in or adjacent to 
the mine of defendant No, 1 and used 
for the purpose of the mine, In this con- 
nection, defendant No, 4 has led the evi- 
dence of witness Choudhary, This wit- 
Ness, as noticed above, is at present the 
General Manager of Western Coal Field 
Limited, a subsidiary of defendant No. 4. 
Prior to 30th January, 1973, he was the 
Deputy Superintendent of Collieries of 
the National Coal Development Corpora- 
tion, Ranchi, He says that the name of 
the ist defendants’ colliery is “Dakra 
Buka Colliery” and with effect from 30th 
January, 1973 he was appointed as the 
custodian thereof and he continued to 
be its Custodian till about the third week 
of August, 1973, The three vehicles in 
suit were at this Dakra Buk-Buka Col- 
liery when he took charge as the Cus- 
fodian, The witness testifies that these 
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vehicles were used for transporting coal 
to the railway siding within the Jease- 
hold area of the Colliery and between 
30-4-1973 and 1-5-1973 these trucks were 
at the Dakra Buka-Buka Colliery and 
were supplied diesel on the strength of 
requisitions, Ex. 1 (collectively). His 
cross-examination shows that Dakra 
Buka-Buka Colliery is shown in the 
Schedule to the said Act as owned by 
United Karanpura 
(Private) Limited, and the witness is not 
in a position to say as to what was the 
position of defendant No. 1 qua Dakra 
Buka-Buka Mine. He states that hig 
duties as a Custodian consisted of tak- 
ing possession of the mine and to be in- 
charge of its management. When he took 
possession of all the assets, he made an 
inventory of the articles within a day 
or two after 31st January, 1973. His evi- 
dence indicates that there is an inven- 
tory record, but it is not brought by 
him. He had personally seen the suit 


vehicles in use for transporting coal from ,. 


the Colliery to the railway side. He was 
the Custodian of about 12 Mines located 
in two districts. Some of them were ad- 
jacent to each other and others at a dis- 
tance of 20 kilometres and some at a 


distance of 80 kilometres. The Dakra 
Buka-Buka Mine had about 20 trucks, 
although the 12 mines in all had 


30 trucks. He testified that he took pos- 
session of the 20 trucks of Dakra Buka- 
Buka Mine on 31-1-1973. He also testi- 
. fied that the suit vehicles, were coal- 
tippers meant for carrying coal. He had 
the occasion to see these three vehicles 
during his routine inspection. The wit- 
ness did not remember if he had routine 
inspection of other Mines between 30-4- 
1973 and 1-5-1973 as in the case of 
Dakra Buka-Buka Mine. When ques- 
tioned closely as to how he remembered 
the .police registration number of these 
three vehicles out of 20 vehicles, his 
answer was that he remembered that 
there were 20 vehicles in all and that he 
did not remember the registration num- 
bers of the suit vehicles. These 20 vehi- 
cles were at the point of operation and 
in the process of operation spread out 
within a distance of 2 kilometres. His 
subordinate officers had made reports 
about these 20 trucks and such reports 
were received by the witness in the field 
itself when he had gone for routine in- 
spection. These reports which were made 


on small slips of paper are not with him. - 


Three subordinate officers were -making 
these reports at different ‘times of the 


day. He was emphatic that diesel was. in 
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fact supplied to the vehicles referred'to ` 
in Ex. 1 (collectively) and that ‘the ‘Coi- 
liery had maintained a record about~-the: 
supply of diesel to the suit vehicles, 
Though this record is available, he had 
not brought the same to Bombay. He 
had not seen that record after he ceased 
to work at Dakra Buk-Buka Mine in 
August, 1973. This is in substance the 
evidence of the witness, i 
36. Now the witness refers to the 
presence of the three suit vehicles al 


. Dakra Buk-Buka Colliery when he took © 


charge and also speaks of their being 
used in the Jease-hold area of Dakra 
Buk-Buka Colliery on and around the 
appointed date ie. 1-5-1973. The slips, 
Ex. 1 (collectively), also show that diesel 
was issued on the dates mentioned there- 
in which are about the end of April 1973 
and the middle of May 1973, Clause 6 (d) 
of the proposals, Ex. A (collectively), 
shows that the suit vehicles were to be 
normally garaged at Babisole Colliery, 


_ The’ 1st defendants’ Mine is shown in the 
Schedule to the said Act at Serial 


No, 407 under the name of Babisole and 
the name and address of the owner 
shown therein is that of the 1st defen- 
dants. Obviously, Dakra Buk-Buka 
Mine is not owned by the 1st defendants, 
There is no evidence to show that the 
lst defendants are also the owners or 
otherwise in occupation: or exploitation 
of Dakra Buk-Buka Mine. The owner- 
ship of Dakra Buk-Buka Mine is shown 
to be that of another company. In these 
circumstances, there is no clear, cogent 
and positive evidence about the suit 
vehicles being used in the mine of the 
lst defendants, much less being in or 
adjacent to the mine of the 1st defen- 
dants on the appointed day i.e. lst May, 
1973. Even otherwise, the oral testimony 
of witness Choudhary does not impress 
me very much, He is sure about 
20 trucks being at Dakra Buk-Buka 
Mine, but it is difficult to accept his ver- 
sion that he in particular had seen these 
three suit trucks in operation and there- 
by in use as stated by him. The witness 
had- ceased to be -in-charge of the con- 
cerned Mine in the third week of 
August, 1973. The 4th defendants, it ap- 
pears, had documentary evidence in sup- 
port of their case, but they have chosen 
not to produce the same. In this connec- 
tion, it is to be borne in mind that wit- 
ness Choudhary has been giving instruc- 
tions for the. defence of the. suit ‘and 
even at the stage of the Notice of: Mo- 
tion, it was this witness: who had filed.’ - 
affidavits opposing the application, That- 
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portion:..of his evidence shows that from 
| the very beginning he has been more or 
" less., giving, instructions or otherwise re- 
sponsible for the defence of the suit, The 
non-production of the relevant docu- 
mentary evidence which could have cor- 
roborated the oral testimony of the wit- 
ness, therefore, ‘leaves a lacuna and 
makes my task difficult in accepting the 
oral testimony of the witness. As indi- 


_ cated above, his oral testimony is vague 


and, ambiguous and, therefore, reliance 
cannot be placed on this type of evi- 
dence. Another reason for not accepting 
the bare word of the witness is that he 
tends to forget certain relevant facts 
which transpired in 1974 and, therefore, 


' it is difficult to depend upon his memory 


for the events of 1973. The witness could 
not remember if an application . was 
made to this Court for appointment of 
a Receiver. He could also not remember 
if the affidavits made by him were for 
opposing the application for appointment 
of a Receiver. Ordinarily, I would treat 
this discrepancy. as insignificant, but 
having regard to the facts of the case 
and especially when the witness had 
given instructions to the Solicitors and 
continued to do so, this lapse in his 
memory cannot be overlooked. The other 
possibility can be that the witness want- 
ed to avoid answering questions which 


could go against the interest of defen- - 


dants No. 4. In that case, the witness 


being an interested witness, his bare as- . 


sertion about the use of the suit vehicles 
cannot be depended upon in the absence 
of other corroborative piece of evidence. 
I am, therefore, unable to accept the 


_ testimony of this witness to the extent 


indicated above. 

37. In. this connection, the letter 
dated 27th August, 1973, part. of Ex. E 
(collectively), is of some significance. In 


` this letter, reference is made on behalf 


of the. Central Government to the Coal 
Mine belonging previously to United 
Karanpura Collieries Private | Limited 
while considering the three agreements, 
Ex.- B (collectively). This shows that the 
suit trucks under the said three agree- 
ments were considered. by the Central 
Government to be belonging to United 
Karanpura Collieries Private Lid. and 
not. to defendant No. 1. The agreements, 
Ex, B (collectively), are between the 
plaintiffs and.defendant No. 1 and not 


United Karanpura Collieries Private Ltd, - 
For: all these reasons, I hold that defen- . 


dants. No. 4 has. failed to establish that 
the: suit- vehicles were in or. adjacent: te 


thé: mine -of defendant No,-1 and that- 
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_the Central Government. 


they. were being used for the purpose’ of. 
the mine of defendants No, 4, _ vod 


38. Having dealt with the points con- | 
nected with the appreciation of the evi- 
dence and other allied matters, the path 
is now clear to deal with the submissions 
of Mr. Cooper based on the provisions 
of the said Act. Mr. Cooper pointed out 
that having regard to the definition of 
the word “coal mine” in Section 2 (b) 
and the definition of the word “mine” 
in Section 2 (h) (vi) and the provisions 
of Section 3 (1), the suit vehicles vest 
in the Central Government. According to 
him, the suit vehicles fall within the 


‘definition of the word “mine” and hav- 


ing regard to the artificial concept of 
the word “mine”, anybody’s interest in 
the same gets vested in the Central Gov- 
ernment, and if this meaning is not 
given, the provisions of Section 2 (h) (vi) 


_would be superfluous and then there’ 
‘would be no purpose of nationalising the 


mines if the property is to be taken 
away by the owners, The purpose is that 
whoever may be the owner, if his pro- 
perty falls within the definition of the 
word “mine”, that property is. to vest 
in the Central Government, so that the 
purpose of nationalising the mine is 
carried out. The argument was that 
third parties are affected and whatever 
constituted the mine, the same vested in > 
The vehicles 

are a part of the mine and, therefore, ` 
the same vest in the Central Govern- 
ment, Mr. Cooper placed reliance upon 
a decision of the Calcutta High Court in- 
Valley Refractories Pvt. Lid. v. K. S. 
Garewal, AIR 1978 Cal 574, and also an 
unreported judgment of the Calcutta 
High Court in Civil Rule No. 5495 W of 
1974 decided on 24th November, 1978 in 
T. M. S. Engineering & Construction Co. 
v. Union of India, . which follows the 
judgment in the case of Valley Refrac- 
tories. Counsel also urged that the said 
Act being an All India Statute, the Court 
should follow the decisions of the Cal- 
cutta High Court.. In support of this pro- 
position, some cases have been cited. 


39. On the other hand, Mr. Joshi 
contended that having regard to the pre- 
amble of the said Act and the heading 
of Chapter II and the provisions of Sec- 
tion 3 (1), what can be acquired is the — 
right, title and interest of the owners in 
relation to the coal mines specified in 
the Schedule and not right, title and 
interest of every one.. According to him,’ 
the property in the. suit vehicles is that | 


of the plaintiffs, and defendant No, 1. . 
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has no ‘righf, title and interest in tha 
suit vehicles and, therefore, the suit 
vehicles cannot vest in the Central Gov- 
ernment and defendant No, 4 has wrong- 
fully detained the suit vehicles, Mr, 
Joshi’s submision was that on the ap- 
pointed day. ie, Ist May, 1973, defen- 
dant No. 1 was a mere bailee and it had 
no right, title and interest in the suit 
vehicles and, therefore, the suit vehicles 
did not vest in the Central Government, 
The suit vehicles continue to remain the 
absolute property of the plaintiffs. Af 
the highest, what vested in the Central 
Government was the proprietary interest, 
if any, arising out of the right to exer- 
cise the option to purchase or the con- 
tractual rights and obligations under the 
Hire Purchase Agreements. Mr, Joshi 
also referred to the definition of the 
word “owner” as defined in Section 2 
(1) (1) of the Mines Act, 1952, and sub- 
mitted that the word “owner” is not 
used as owner of the articles under the 
definition of the word “mine” in Sec, 2 
(h) of the said Act but as defined under 
Section 2 (1) (l) of the Mines Act, 1952, 
Owner must be an owner of the coal 


mine. 

40. I shall first refer to and, wherever 
necessary, set out some of the relevant 
provisions of the said Act, The preamble 
of the said Act makes it known that it 
is an Act to provide for the acquisition 
and transfer of the right, title and inte- 
rest of the owners in respect of the coal 
mines specified in the Schedule, The ob- 


ject is to reorganise and reconstruct 
coal mines in order to ensure the 
rational, co-ordinated and scientific 


development and utilisation of coal re- 
sources consistent with the growing re- 
quirements of the country, This is in- 
tended to be achieved by seeing that the 
ownership and control of such coal re- 
sources are vested in the State. The 
main purpose of the said Act is ulti- 
mately to see that such coal resources 
are distributed in a manner as best to 
subserve the common good and for mat- 
ters connected therewith or incidental 
thereto, The preamble thus indicates the 
nationalisation of coal mimes by provid- 
ing for the acquisition and transfer of 
the right, title and interest of the 
owners of the coal mines as specified in 
the Schedule to the said Act. 

41. It may be noted that the said Act 
completes the process of nationalisation 
of the coal mines. This course of action 
was started with the promulgation of the 
Coal Mines (Taking Over of Manage- 
ment) Ordinance, 1973, whereby the 
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management of all coal mines was taken 
over by the Central Government with 
effect from 31st January, 1973 pending 
nationalisation of coal mines, followed 
by the Coal Mines (Taking Over of Ma- 
nagement) Act, 1973, Except sections re+ 
lating to offences and penalties, the re- 
maining provisions are deemed to hava 
come into force on 1-5-1973, The “ap- 
pointed day” means the Ist day of May, 
1973 under the definition under Sec, 2 
(a). The other definition relevant for our 
purpose is under Section 2 (b), under 
which “coal -mine’ means a mine in 
which there exists one or more seams of 
coal, “Mine” is defined in Section 2 (h). 
For our requirements the following 
terms be noted :—~ 

“2, (b) “mine” means any excavation 
where any operation for the purpose of 
searching for or obtaining minerals has 
been or is being carried on, and in- 
cludes — 

(i) to tv) foe OE vve oso eco osa voa yet bso sodi 
_ (vi) all lands, buildings, works, adits, 
Tevels, planes, machinery and equip- 
ments, instruments, stores, vehicles, rail- 
ways, tramways and sidings in, or ad- 
jacent to, a mine and used for the pur- 
poses of the mine”, 

42. Words and expressions used in 
the said Act and not defined but defined 
in the Coal Mines (Conservation, Safety 
and Development) Act, 1952, have the 
same meanings as assigned to them in 
that act, 

43. Now, the word “owner” is nof 
defined in the said Act, The word 
“owner” is employed in various sections, 
namely, Sections 3, 4, 7, 8, 10, 11, 26 
and so on, In these sections, the word 
“owner” is applied in relation to the ac- 
quisition of the rights of owners of coal 
mines, payment of amount to owners of 
coal mines, management etc. of their 
coal mines, disbursement of amounts to 
the owners of coal mines, 

44. “Owner” is defined under Sec. 2 
(1) G) of the Mines Act, 1952, in these 
terms :— 

“2 (1) (1) “owner”, when used in rela- 
tion to a mine, means any person who 
is the immediate proprietor or lessee or 
occupier of the mine or of any part 
thereof and in the case of a mine the 
business whereof is being carried on by 
a liquidator or receiver, such liquidator 
or receiver, and in the case of a mine 
owned by a company, the business 
whereof is being carried on by a manag- 
ing agent, such managing agent; but 
does not include a person who merely 
receives a royalty, rent or fine from the 
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mine, or is merely the proprietor of’ the 
mine, subject to any lease, grant or lic- 
ence for the working thereof, or is 
merely the owner of the soil and not in- 
terested in the minerals of the mine; but 
any contractor for the working of a mine 
or any part thereof shall be subject to 
this Act in like manner as if he were an 
owner; but not so as to exempt the 
owner from any liability.” 

45. The material section under the said 
Act is Section 3 (1) in Chapter JI under 
the banner ‘Acquisition of the Rights of 
Owners of Coal Mines” and it reads:— 

“3. (1) On the appointed day, the right, 
title and interest of the owners in rela- 
tion to the coal mines specified in the 
Schedule shall stand transferred to, and 
shall vest absolutely in, the Central Gov- 
ernment free from all encumbrances”, 
The Schedule referred to above is this:—~ 

(See below the Schedule) 
Explanation:— In this Schedule, 
wherever any amount specified in the 
fifth column against a coal mine has 


been declared in the foot notes to in- 


clude also the amount payable in rela- 
tion to one or more other coal mines, 
all the coal mines in relation to which 
such amount has been specified in the 
said column as payable, shall be deemed, 
for the purpose of this Act, to consti- 
tute a group of coal mines.” 

46. Now, the language of Section 3 (1) 
is clear and unambiguous and giving the 
words and expressions their meaning 
under the above-referred definitions, this 
section indicates the acquisition of the 
right, title and interest of the owners in 
relation to the coal mines specified in the 
Schedule and ‘speaks of transfer to the 
Central Government of the right, title 
and interest of such owners of the coal 
mines whose names are specified in the 
Schedule. It further speaks of vesting 

(Contd, on Col, 2) 
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absolutely in the Central Government 
free from all encumbrances the same 
right, title and interest of the owners 
specified in the Schedule, It is also clear 
that the other rights, title and interests 
of the owner concerned are not being af- 
fected but only those which are connect- 
ed with the coal mines, It is not the right, 
title and interest of any or every owner 
of an article or thing lying in or adjacent 
to a mine or used for the purposes of 
the mine that is intended to be acquired 
and transferred to the Central Govern- 
ment but of those owners who are named 
expressly in the Schedule. The Sche- 
dule in unmistakable term's identifies the 
owners with reference to their names 
and location of their mines, ` 

47, The definition of the word “owner” 
taken from the Coal Mines (Conserva- 
tion, Safety and Development) Act, 1952, 
is to be read in relation to a coal mine 
and not mine. “Owner” is any person 
who is the immediate proprietor or lessee 
or occupier (excluding liquidator, recei- 
ver or managing agent) of the coal mine 
and not mine for the purposes of the 
said Act. The reason is that we are con- 
cerned with the nationalisation of coal 
mines and not mines, We have also in 
the field the Coking Coal Mines (Natio- 
nalisation) Act, 1972, which also looks to 
the Coal Mines (Conservation, Safety and 
Development) Act, 1952, for the defini- 
tion of the word “owner”, 

48. Section 8 of the said Act makes 
provisions for payment of amount to 
owner of every coal mine or group of 
coal mines specified in the second column 
of the Schedule whose right, title and 
interest in relation to such coal mine or 
group of coal mines has vested in the 
Central Government, Section 9 provides 
for payment of further amount to such 
owners and under Section 10 such owners 
of coal mines are required to render 


THE SOHEDULE 
(See sections 3, 8 and 18) 


Berial Name of the Location of the 


No. mine mine 
i g 3 
294 Dakra Buk Post Office 
Buka Khalarl 
407 Babisole Post Office 
Ondal 
Tl ccccecsa 


Amount 


Name and address of owners 
of the mines (in rupees) 
4 5 
United Karanpura Colliery 25,84.000 
Company (Private) Limited, s 
91, Stephon House, Oaloutta. 
Bharat Mining Corporation 85,100 


Limited, 91, Stephen House, 
bth floor, Dalhousie Square, 
Calcutta, 2 
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account. of income derived. after the ap- 
pointed day (i. e. 31-1-1973) and to re- 
fund. the amount to the ata Govern- 
ment, 


49. Without | further examining other 
provisions of the said Act in this context, 
to me it appears that it is the right, title 
and interest of those owners whose names 
appear in’ the Schedule against their re- 
spective coal mines named in the Sche- 
dule in column two with particular refer- 
ence. to their location in column three 
that is intended to be acquired and 
transferred to the Central Government, I 
cannot agree with the interpretation 
suggested by Mr. Cooper. 


50. I do see the force in Mr. Cooper’s 
‘argument that if the meaning suggested 
by him is not given, then Section 2 (h) 
(vi) would be made superfluous, and if 
- the property lying on the mines or used 
for the mines is to be taken away by the 
owners, 


ing of the nationalised mines, I do not 


think .that a stimulus or -fillip can’ be- 


given to. achieve the object of the said 
Act by. construing the provisions.in the 
manner in which Mr. Cooper wants the | 
Court ‘to construe, The ‘said Act is not 
aimed at acquiring the right, title and 
interest of those owners whose articles 
happen to be in the mine or being used 


for the purposes of the mine, for ex- 


ample, in trust or on commission or on 
hire on the appointed day. i. e, Ist May, 
1973,: with the owner. of the coal-mine. 


51. As regards the decision of the- 


Calcutta High Court, Mr. Cooper con- 


‘tended that the said Act being an All: 


India statute, the judgment of -the 
learned single Judge of the Calcutta 
High Court (AIR 1978 Cal 574) should be 
.followed by me in’ order to: maintain 


uniformity of decisions in respect: of - 


Central statutes. Mr. Cooper placed re- 
fiance on three cases: (1) Maneklal 
Chunilal & Sons v. Commr. of Income-tax 
(Central), Bombay, (1953) 55 Bom LR 
819,. wherein in conformity with the ` 
. uniform policy laid down in Income-tax > 


. matters, the’ Division Bench’ of this Court, 


whatever its dwn view was; was pleased 


to. accept the view taken by another. 


High Court on. the’ interpretation of a 
section of. the” Income-tax . Act... 
Commr, of Income-Tax v. Chimanlal J, 
Dalal & Co., (1966) 68 Born LR 345, In- 


. that, case ‘also, it is observed ` that barr-. 
it has been -the. 
general policy laid down: by this Court. 


` ing, certain exceptions,” 


` in Income-tax matters that whatever its’. 


‘* view may- be, we should follow the view 
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this would hinder the function- . 


- and are used for the 
(2). 


AER: 


taken by another High Court: onthe’ ins . 
terpretation of a section. The exceptions 
indicated in that judgment are where: in- 
advertently the decision was not brought 
to its notice or where in the decision of 
other Courts some relevant provision of 
law had been omitted to be considered, 
. (3) Tata Iron & Steel Co. Ltd. v. D. V., 
Bapat , I. T. O. (Bom), (1975) 101 ITR 292 
at p. 324 (Bom). Here also, this Court 
‘again sounded the ee of uni- 
formity of construction. 


52. Mr. Joshi referred to an n unreport- 
ed decision of this Court in A. R. Vajif-~ 
darv. Union of India, Special Civil 
Appln. No. 2139 of 1974, decided on 23rd 
March, 1976, (Coram: Deshpande & 
Mridul JJ.). In that case, it -wa's ‘contend- 
ed that when a sister High Court takes 
some view about the provisions of-a 
Central Act, this Court is bound to follow 
the same, even if its view happens: to ba 
different, In support of that contention, 
reliance was placed on certain Income- 
tax cases. This Court expressed tha 
‘view that the cases cited before: that 
€ourt only indicate that such. policy, is 
followed with regard i to Income-tax miats 
‘ters ° 


53. From the saad authorities, it ap- 
pears that the policy which is laid down 
by this Court is applicable to Income-tax 
decisions and not to other Central sta- 
tutes, Therefore, if I am not taking the 
same view as expressed by the learned 
Single Judge of the Calcutta High Court 
in AIR 1978 Cal 574, I am not making 
anv departure from the policy laid down 
by this Court. 


. 54, Coming to the decision of the Cal- 
cutta High Court in. AIR 1978 Cal. 574, 
in that case a large number of conten- 
tions of the petitioner has been set out 
in the right column at Page 575..and in 
the left column at page 576. Some of the 
‘submissions have been narrated and 
some of them are dealt with by the 
learned Judge forthwith. before stating 
` the next submission. If my reading of 
- the judgment is . correct, the view ex- 
pressed is that what is required is that 
if the items mentioned in sub-clauses 
:(vi) and (vii) are in or adjacent to a mine 
purposes of ‘the 
-mine, they. would come within the ambit 
of the definition of “coal mines” as de- 
3fined under the said Act. In the opinion 
of the learned Judge, if the ‘property in 
~question comes within the definition: of a 
coal mine, thén the right; title’ „andi in- 
. terest of the. owner in relation to that 
‘ object would be-the right, title and’ in- 


` ` the goods, which has been 
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terest. of the owner in relation to.a coal 
mine- and. the same will by virtue of sub- 
section. Ae of Section 3 vest in the Cen- 
tral- «Government, I. respectfully differ. 
with ‘this interpretation -in the light of 
my earlier .discussion. 


_ 55, I may-mention that Mr. 
did not wholeheartedly 
interpretation of the 
adjacent to a mine” 
judgment. On the facts of the present 
case, there is no positive evidence -to 
show that the suit vehicles were in or 
adjacent to a mine and used for the pur- 
poses of the mine. In the case before 
me, I have held that defendant No. 1 was 
not the owner of the suit vehicles and 
that the property in the suit vehicles had 
not passed to defendant No. 1 and, there- 
‘fore, the same could not vest in the 
Central Government under Section 3 (1) 
. of the said Act.. 

56. Coming to the other point amui 
by Mr. Joshi that at the highest what 
` vested in the Central Government oh the 
appointed day, i. e. Ist May, 1973, was 
- the proprietary interest, if any, arising 
out of the right to . exercise the, option 
to purchase, or what could vest was the 
. contractual rights and obligations under 
the hire purchase agreements. 

57. About the “proprietary” interest, 
the. legal position is that the hirer has 
two interests: first the benefit of the 
hiring constituted by the bailment and, 
- secondly, his rights under the hire pur- 
chase agreement,- including the “pro- 
prietary” interest which he enjoys by 
virtue of his option to purchase. “Mr: 
Joshi referred to paragraph 694 under 
‘the heading “What may -be assigned’’ 
at page 691. of the Law of Hire-Pur- 
chase by A. G. Guest, 1966, edition, 
Sweet and Maxwell, wherein it is pointed 
out that a contract of hire-purchase is 
not merely a contract of bailment and 
nothing else, but contains an element.of 
sale. This element of sale exists by re- 
ason of the hirer’s option to purchase 
legitimately 
described as being of.a “proprietary” 


Cooper 
` agree with the 
words “in or 
in the Calcutta 


. mature, 


.58. Mr. Joshi relied on the circum- 
. stance. that the Central Government has 
failed to ratify the contract under Sec- 
tion 29 of the ‘said Act, whereunder it’ 
was open to defendant No. 4 to take the 
benefit. of ‘proprietary interest: or other- 
tights and obligations under the contract, 
_ In: this. connection, Mr. Joshi referred to 
., -Éx D (collectively)-and Ex. E (collect~ 
~ ively). ‘The - plaintiffs, - -by | 
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-D. K. Dutta that 


‘propriate 


‘No, 4 had taken steps as 


. their:.: letter. 
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dated 26th July, 1973, addressed’ to D. K: 
Dutta of the then Ceal Mines Authority, 
referred: to the public notice and asked. 
without prejudice to their rights and con: 
tentions, if he was agreeable to continue 
the hire purchase agreements and if he 
would make payment to the plaintiffs of 
the unpaid hire amounts and would also 


‘observe and perform the terms and’ “cone 


ditions of the hire purchase agreements: 
Along with the said letter, the plaintiffs 
also submitted copies of the proposals 
and the three agreements ~ along 
with a .separate statement of the ba- 
lance of 15 hire instalments of Rupees 
3457/- each outstanding and also the 
amount of overdue instalments aggre- 
gating to Rupees 51,855/- and Rupees 


. 20,742/- respectively, The plaintiffs also 


intimated by the same letter to the said 
their representative 
would also appear before him. The said 
D. K. Dutta, by his letter dated 27th 
August, 1973, in reply to the said letter, 
placed on record the examination of the 


„said agreements inter alia bearing Num- 


bers, 9595, 9596 and 9597 (Agreements — 
Ex. B (collectively)). It was further 
stated by D. K. Dutta that having heard 
the plaintiffs’ representative and after 
examination of the material, it had been 
found that the above-referred agreemenits 


are unduly onerous to the coal mine 
belonging previously to “M/s. United 
-Karanpura Collieries (Pvt.) Ltd. The 


plaintiffs in their rejoinder dated- 26th 
September 1973, challenged the ‘correct- 
ness of the stand taken by the said 
D. K. Dutta-and requested him to return 
the vehicles forming the subject ‘matter 
of the hire purchase agreements forth- 
with, failing which they would take ap- 
action for recovery thereof. | 
shows that defendants 

contemplated 
by Sec, 29, of the said Act which pro- 
vides that certain contracts are to‘ cease 
to have effect unless . ratified by Gov- 
ernment. I do not think that it is neces- 
sary for me to express any opinion as to 
the effect of the letter dated. 27-8-1973, 
w the light of the provisions of. Sec; 29 
of the said Act, as this point is not ger- 
mane to the issues arising on the plead- 


This evidence 


gs. 

59. Another submission ‘made by. “Mr. 
Joshi in. substance was that the Central 
Government .could not have been absolv- 


'-ed from the liability of payment of’ the 


monthly .instalments or dues under the 
agreements, Ex. B (collectively), and that 
the same did, not amount to.an encum- 
prance . falling . within ‘the. . expression 


Bot 
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“encumbrance” in Section 3 (1) of the 
said Act. This submission is based on 
the opinion of the Division Bench of 
this Court in National Textile Corpora- 
tion v. State of Maharashtra, (1975) 77 
Bom LR 352. In that case, the provi- 
sions of the Sick- Textile Undertakings 
(Nationalisation) ` Act, 1974, which use 
the phrase “any other encumbrance” 
were considered. It reiterated the pro- 
position that the question whether parti- 
cular burden or a liability which at- 
taches to the property will amount to an 
encumbrance thereon or not will depend 
upon the facts: and circumstances of 
each case, Therefore, it does not mean 
that every burden or liability which 
runs with the property must be an en- 
cumbrance, I do not think that it is 
Necessary to express any opinion whe- 
ther the liability of payments under the 
hire-purchase agreements is an encum- 
brance or not, as I am of the view that 
the snit vehicles did not vest in the Cen- 
tral Government and, therefore, there i3 
no point in going to the aspect of vest- 
ing of right, title and interest free from 
all encumbrances, 


60. To conclude this part of the dis- 
cussion, I hold that the suit trucks had 
not vested in the Central Government on 
the appointed day, i.e. Ist May, 1973, 
and that the same belonged to the plain- 
tiffs and continued to be their property, 
The 4th defendants had wrongfully de- 
tained the suit vehicles from Ist May, 
1973, or in any event from and after 27th 
August 1973 when they conveyed their 
decision that the agreements. Ex. B (col- 
lectively), could not be ratified by Gov- 
ernment under Sectian 29 of the said 
Act, 


61. This takes me to the question of 
damages claimed by the plaintiffs. In this 
connection, the plaintiffs are claiming 
damages at the rate of Rs. 100/- per day 
from 12th April 1974, till the filing of 
the suit. The date of 12th April, 1974. is 
fixed on the basis that the plaintiffs had 
terminated the agreements of hire pur- 
chase by their letter dated 11th April 
1974, part of Ex. F (collectively). 
Regarding the quantum, the plaintiffs’ 
witness Shastri merely states that the 
plaintifis are claiming damages for 


wrongful detention at the rate of Rupees 


100/- per day per vehicle. His cross- 
examination shows that he had mada 
enquiries in the market on the basis of 
which the plaintiffs claimed Rs. 100/- per- 
day, but he was unable to give any in- 
stance of such hire charges, though the 
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enquiries related to the period in the 
end of 1973, These enquiries were oral. 
He denied the suggestion that he had 
not made enquiries and that he was 
saying so falsely in order te bolster up 
an unsustainable claim, 


62. Mr. Cooper submitted that there is 
Not an iota of evidence for fixing the 
quantum of damages and that the plain- 
tiffs have failed to prove the same. Mr. 
Joshi urged that damages, in such a case 
as the present one, could be from the 
commercial man’s point of view and that 


the best measure of damages could be 
on the basis of the monthly instalments 
fixed by the parties under the agree- 


ments, Mr. Joshi also relies on a passage 
from Street on Torts, Butterworths 5th 
edition, page 60, which incorporates the 
observation from Strand Electric and 
Engineering Co, Ltd. v. Brisford Enter- 
tainments Ltd., (1952) 1 All ER 796 (CA), 


63. The claim for a hiring charge is 
based on the fact that defendant No, 4 
has used the suit vehicles for its own 
purpose, Defendant No, 4 had, there- 
fore, the benefit of them. ‘It is true that 
the evidence of witness Shastri is not at 
all of any assistance in fixing the quan- 
tum of damages. Though he speaks of 
certain enquiries made by him on tele- 
phone, he has no concrete evidence about 
such enquiries, I think that on the facts 
of the present case, the plaintiffs would 
have had insurmountable difficulties if 
they had attempted to inspect the vehi- 
cles in ‘suit or taken any party for in- 
spection. Even the order of this Court 
appointing the Receiver to take posses- 
sion of the suit vehicles was rendered 
futile, as it ‘seems that the whereabouts 
of the suit vehicles could not be known 
by the Court Receiver. Thus the plain- 
tiffs could not have recourse to their 
vehicles in order to determine their con- 
dition or to assess what hire the ‘suit 
vehicles would fetch, if given on hire. In 
fixing the quantum of damages, a certain 
amount of guess-work in a matter like 
this is unavoidable. Even in the absence 
of any cogent evidence about damages 
in the nature of some person coming 
forth to hire a vehicle of the type in 
suit, I think I can fix some reasonable 
amount having regard to the life and 
utility of these vehicles, It is to be noted 
that the 4th defendants have not chosen 
to lead any evidence to show the condi- 
tion of the vehicles or about their uti- 
lity and all these facts would be to 
their knowledge, but they have chosen. 
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not to place them before me. I am, 
therefore, kept in the dark about the 
condition of the vehicles and the use to 
which they are being put till the date 
of the judgment. 


64. The judgment of the Court of 
Appeal (1952) 1 All ER 796, cited by Mr. 
Joshi, throws good light on some aspect 
of the matter for awarding damages for 
wrongful detention. The three Lord Jus- 
tices have delivered separate concurring 
judgments and I think that Denning 
L. J., as he then was, has, in his usual 
siraple and direct language, brought 
home the point, He posed to himself the 
question: What is the proper measure- 
ment of damages for the wrongful deten- 
tion of goods? and then proceeds to 
observe as follows :— 


ETNA It is strange that there is no 
authority on the point in Englich jaw,... 
If a wrongdoer has made use. of goods 
for his own purposes, then he must pay 
a reasonabie hire for them even though 
the owner has, in fact, suffered no loss, 
It may be that the owner would not havea 
used the goods himself, or that he had a 
substitute readily available which he 
used without extra cost to himself, 
Nevertheless, the owner is entitled to a 
reasonable hire. If the wrongdoer had 
asked the owner for permission to use 
the goods, the owner would be entitled 
to ask for a reasonable remuneration as 
the -price of this permission, The wrong- 
doer cannot be better off because he did 
not ask permission. He cannot be better 

` off by doing wrong than he would be by 

doing right: He must, therefore, pay a 
reasonable hire”, 

65. I feel that damages at the rate of 
Rs, 25/- per day would be a fair and 
adequate amount having regard to the 
fact that the life of a vehicle is likely to 
be affected by passage of time. In fixing 
the amount of Rs. 25/- per day, I have 
taken into consideration that the 3rd and 
4th defendants, while making use of the 
vehicles in suit, would be incurring the 
cost of maintenance and usual repairs of 
normal wear and tear. I have also borne 
in mind that the damages have not to ba 
in the nature of a penalty. I, therefore, 
feel that a sum of Rs. 25/- per day, 
though on somewhat lower side, would 
yet be adequate. 

66. This takes me to the question of 
answering the issues. In view of the 
above discussion, I answer issue No.. i 
in the affirmative. 

67. I also answer issue No 2 in the 
affirmative, although there is no direct 
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evidence of the plaintiffs handing over 
the vehicles to defendant No. 1. But 
the fact that there is no denial on the 
part of defendant No, 1 that they have 
not received the suit vehicles along with 
the fact that defendant No. 4 claims to 
have taken possession of the suit vehi- 
cles belonging to defendant No. 1, leaves 
no room for doubt that the vehicles 
were duly delivered by the plaintiffs to 
defendant No. 1. Furthermore, the fact 
that defendant No. 1 paid the initial 
amount under the agreements, Ex. B 
(collectively), and further paid the 
amounts of 8 instalments, also indicates 
that defendant No. 1 had received the 
delivery of the three vehicles in ‘suit 
and, therefore, they performed a part of 
the hire purchase agreements by paying 
the initial amount and the subsequent 8 
instalments. 
68. Issue No. 3 in the affirmative. 


69. Issue No. 4 in the affirmative, I 
may add, even it may amount to repeti- 
tion, that after the 4th defendants’ officer 
D. K. Dutta intimated to the plain- 
tiffs that he found ‘that the condi- 
tions in the agreements were unduly 
onerous by his letter dated 27th August, 
1973, and the subsequent request of the 
plaintifis contained in their letter dated 
26th September, 1973 calling upon the 
4th defendants to return the vehicles, 
these defendants were guilty of wrong- 
fully detaining the suit vehicles, over 
which they had no right. It was a sheer 
act of highhandedness on the part of the 
4th defendants thereafter to detain the 
property of the plaintiffs, namely, the 
suit vehicles: The 4th defendants had 
adopted certain course of action under 
Section 29 of the said Act and having 
found that the terms of the hire pur- 
ehase agreements before them were 
onerous, they ought to have forth- 
with returned the suit vehicles 
to the plaintiffs, F 

Issue No. § in the negativa, 

Issue No. 6 in the negative, 

Issue No. 7 in the affirmativa, 

Issue No. 8 in the negative, 

Issue No. 9 in the negative, 

Issue No, 10 in the negative, I may add 
here that I was not addressed on this 
issue by Mr. Cooper, Even today, I 
asked Mr. Mody, the learned Counsel 
appearing with Mr, Cooper, and he also 
agrees with this, 

70. As regards defendants Nos. I and 
2, they have failed to file their written- 
statements, nor they have appeared at 
the hearing of the suit. On account of 








188 Bom, :: 


their failure to. file. ‘their pleadings, it 
was open to the plaintiffs to apply for.a 
decree under Order 8, Rule 5, sub-rule 
(2) of C. P. C. as against defendants 
Nos. 1 and 2 on the basis of the facts 
stated in the Plaint, and I think that 
having regard to the facts of the present. 
ease, there would have been no impedi- 
ment in my way in passing a decree on 
the basis of the facts contained in the 
Plaint, However, the plaintiffs have led 
evidence which I have accepted with re- 
gard to the execution of the agreements, 
Ex. B (collectively), between the plain- 
tiffs and defendants ` Nos, 1 and 2 and 
the correctness of the particulars of 
claim, Ex. E to the Plaint. Defendant 
No, 2 is a guarantor under the agree- 
ments, Ex. B (collectively), and hence he 
is liable to the plaintiffs for the amounts 
due thereunder. However, in view of 
my having awarded damages at the rate 
of Rs. 25/- per day to the plaintiffs as 
against defendants Nos. 3 and 4, the 
plaintiffs would not be entitled to any 
damages‘ as against defendant No. 1. 

‘1. At this stage, Mr. Dalal and Mr. 
Mody draw my attention to the consent 
terms arrived at between the plaintiffs 
and defendant No, 4 in A, O. No, 172 of 
1974. Under these consent terms, these 
parties have agreed to the manner in 
which they have to fix the market value 
of. the vehicle in case the defendants 
No.. 4 do not deliver the possession of 
the suit vehicles when called upon by 
the plaintiffs. Both Counsel state that it 
is agreeed that the value of each vehicle 
is to be fixed at Rs. 52,000/- as of today. 

“92, The plaintiffs have failed to make 
out any case against defendant No. 3. Mr, 
Dalal pointed out that defendant No. .3 
was the Manager appointed under the 


said Act. I do not think that the plain- - 


tiffs have any cause of action at against 
defendant No. 3. nor they have led any 
evidence in this behalf. 

73. In the result, there ‘shall be a 
decree in favour of the Plaintiffs and 
against Defendants Nos, 1 and 2 in terms 
of prayer (a). 3 

74. There shall also be a decree in 
favour of the plaintiffs and against de.. 
fendants No. 4-in terms of prayer (b). 
Defendants No. 4 are ordered to return 


to the plaintiffs the suit vehicles bearing ` 


Chassis Nos. 342 038 27 02950, 342 038 
27 05673 and 342 038 27 05711, together 
with the body fitted thereon within 
twelve weeks from today, and in default, 
defendants No, 4 


cle fixed at Rs, 52,000/-, 
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75. ‘Phere shall be a decree:in favour’. 
of the plaintiffs and against defendants - 
No, 4 in the sum of Rs, 1,53,525/- being 
the aggregate amount of damages work~ - 
ed out at the rate of Rs. 25/- per day per 
vehicle from 12th April 1974, till. judg- 
ment. 

76. The suit as against defendant 
No. 3 is dismissed with no order as to 
costs, 

‘Ji. The Advocate’s fee on the basis of 
two Counsel is quantified at Rs. 15,000/- 
as worked out by both sides . excluding 
the Court-fee. These costs are decreed 
as against defendants No, 4. 

78. As regards the Advocate’s fee in 
so far as defendants Nos. 1 and 2 are 
concerned, it is quantified at Rs. 1740/- 
on the basis of uncontested, 

Order accordingly, 
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Sujanbai Haribhau Kakde and others, 
Applicants v. Motiram Gopal Saraf and 
Another, Respondents, 

Civil Revn. Appln. No. 238 of 1975, D/- 
5-2-1979" 

(A) Civil P. C. (1908), Sections 115 
and 10 — Plea as to stay of suit raised 


for first time in revision — It being 
question of law, beld, could be entertain- 
ed. (Para 7) 


(B) Civil P. C. (1908), Section 10 ~ 
Word “trial” — Meaning of — It means 
final hearing of matter consisting of ex- 
amination of witnesses, filing documents 
and addressing arguments, (Para 10) 

(C) Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 
1958), Section 125 (1) — Power of Civil 
Court to grant interlocutory reliefs ~~ 
Effect of Section 125 (1) on such power, 
(Civil P. C. (1908), Section 9, O. 39, Rr. £ 
2). 

The phrase “stay the suit” ‘occurring 
in sub-section (1) of Section 125 could nat 
have been used with the intention to 
deprive the Civil] Court from making 
any order whatsoever in a suit the mo- 
ment any contention involving the issue 
which is to be referred to the competent 
authority is taken in it. The stay would 
operate so far as the final - decision of 
the suit is concerned. It cannot deprive 
the Civil Court from passing orders on 


_*From order of S, M. Daud, Joint Judge, R 


at Akola D/- 9-6-1975. 


.Nes,--2. and 4 had been 
land's as tenant for the last.10 to 12 years’ 
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interim- -applications and ‘granting in- 
terlocutory reliefs such as interim- in. 


junction or attachment. before judgment. ` 


if passing such orders does not involve 


the determination of any issue which is -> 


required to be determined by the com- 
petent authority under the Act. . 

i ae - (Para 12) 

When the Court is concerned with find- 
ing out as to who is in actual possession 
of the suit property, it is immaterial for 
the. purpose of temporary injunction as 
to:the capacity in which he is in posses- 
sion. Therefore, it cannot be said that 
the trial Court has no jurisdiction 
to. grant the temporary injunction against 
the defendants simply because they con- 
tended that they were in occupation of 
the suit lands as tenants. 


Cases Rererred: Chronological Paras 
AIR 1962 SC 527: 1963 All LJ 169 8, 10 
AIR 1959 SC 837 8, 9 
(1958) 60 Bom LR 1071 1? 
AIR 1957 SC 444 8, 9, 10 
AIR 1922 Bom 276 9, 12 


;N. K. Kherdekar, for Applicants: V, S.. 


Sohoni, for Respondent No. 1. 

ORDER :— This revision application 
has been filed against the order passed 
by the learned Joint Judge .of Akola. in 
Miscellaneous Civil Appeal No. 6 of 1975 
dismissing ` appeal . of : 
against the order of the trial Court passed 


in. Regular Civil Suit No. 167 of 1972. — 


granting temporary injunction against 
them restraining them from interfering 
with the possession of the suit fields. 


.2. The subject matter of this litigation, 


consists of two agricultural lands bear- 
ing survey Nos. 35 and 36/2 situated at 
Gondeshwar in Akola district. These 
lands admittedly belong to non-applicant 
No. 1, On 12th July, 1972, the present 
applicants had filed a suit being Regular 
Civil Suit No, 105 of 1972, 


for a permanent injunction restraining 
these two defendants from interfering 
with their possession and 
of the suit lands. It appears that the ap- 
plicants had also prayed for temporary 
injunction in the suit and an ex parte in- 


junction was granted. However, it was” 


vacated after: the defendants 
in the suit and contested it. 


appeared 
An appeal 


was preferred against the vacation of the - 
` stay but that appeal was also dismissed.” 
In that suit the applicants claimed that 
one Haribhau who was the husband of- 


applicant No, 1 and father of applicants 
cultivating suit 
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the applicants 


against the, 
present non-applicant No. 1 and Vithal. 


‘cultivation, _ 
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till his death and that after“his death, 
the applicants had become. tenants in 
respect of the ‘suit lands as heirs of 
Haribhau and were as such cultivating 
them, They alleged that non-applicant 
No.1 was interfering with their posses- 
sion and was trying to oust them, It is 
on these allegations that they sought the 
temporary and permanent injunctions, It 
appears that non-applicant No."1 appear- 
ed in that suit and denied the claim of 
the applicants to be the tenants of the 
suit- land and on this contention an issue 
was raised as to whether the applicants 
were tenants of the suit lands. This issue 
regarding tenancy had been referred to 
the competent authority under the Bom- 
bay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958 (hereinafter 
referred to as “the Act”) on 14th De- 
cember, 1973. 


3. I am told that the competent 
authority has not yet decided the issue 
which has been referred to it as above 
and the matter is still pending before it, 


4. When Regular Civil Suit No, 105 
of 1972 was thus pending in the trial 
Court the present non-applicant No, 1 
instituted another suit being Regular 
Suit No. 167 of 1972 on 30th November, 
1972 against the present applicants and 
the present non-applicant No, 2. This 
suit was- also for permanent injunction 
restraining the defendants in that suit’ 
from interfering with the alleged posses- 
sion of the plaintiff namely non-appli- 
cant No. 1. An application for temporary 
injunction was also filed along with the 
plaint, On 30th November, 1972 the trial 
Court granted, am ex parte temporary. in- 
junction in favour of the plaintiff name- 
ly non-applicant No. 1, subject to the 
condition that he would not oust defen- 
dant No. 1 ie. the present applicant 
No. 1 from the residential hut in which 
she was residing in the suit land's, other- 
wise than in due course of law. The pre- 
sent applicants appeared in the suit and 
filed the written statements as well as 
reply to the application for temporary 
injunction, They denied that Haribhau 
was not the tenant of the land and that 
land was personally cultivated by . the 
plaintiff. They maintained that they are 
heirs of Haribhau, who was in occupa- 
tion of the suit land.as tenants and as 
such the lands were not in possession of 
the plaintiff.. In this suit also an- issue 
regarding tenancy -was framed and has 
been referred to the competent authority 
under. the Act for determination and it 
is pending. with that -authority, «+: =: 
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5. The trial Court after hearing the 
parties and considering the evidence on 
record, confirmed the temporary injunc- 
tion granted earlier and removed the 
condition on which it was granted. This 
order was passed on 22nd January, 1975, 
The applicants being aggrieved by this 
order, preferred an appeal to the District 
Court at Akola and that appeal also 
came to be dismissed. It ?s against this 
order that the present revision applica- 
tion has been filed. 

6. Mr, Kherdekar, learned counsel for 
the applicants, submitted that the matter 
in issue in Regular Civil Suit No. 167 of 
1972 ts also directly and substantially in 
issue in the previously instituted suit 
namely Regular Civil Suit No, 105 of 
1972 and both the ‘suits are between the 
same parties and hence the trial Court 
ought to have stayed Regular Civil Suit 
No. 167 of 1972 under the provisions of 
Section 10 of the Code of Civil Proce- 
dure (hereinafter referred to as “the 
Code’”’).. According to Mr. Kherdekar, if 
the trial Court had proceeded to stay the 
suit under Section 10 of the Code, it 
could not have passed any interim order 
including the order for temporary in- 
junction, Mr. Kherdekar secondly sub- 
mitted that the suit involved the deter- 
mination of the question of tenancy of 
agricultural land and hence the Civil 
Court was bound to stay the suit under 
the provisions of Section 125 of the Act 
and hence also it would not be compet- 
ent for it to pass any orders, including 
interim orders, when the suit is required 
to be stayed under the provisions of the 
said -Act, Mr. Kherdekar submitted that 
the issue regarding tenancy has already 
been referred to the competent Court in 
Civil Suit No. 105 of 1972 and hence the 
trial Court should not have granted any 
temporary injunction in favour of non- 
applicant No, 1 in Civil Suit No. 167 of 
1972 inasmuch as it would amount to 
determine the issue’ regarding tenancy 
which power of jurisdiction the trial 
Court did not have. Mr. Kherdekar sub- 
mitted that on merits also non-applicant 
No. 1 had no case and the evidence on 
record clearly indicated that the appli- 
cants were in possession of the suit lands 
and were cultivating the same. Mr. 
Kherdekar submitted that the very fact 
that non-applicant No, 1 did not take 
any steps in Civil Suit No. 105 of 1972 
to obtain injunction against the present 
applicant would itself show that he was 
not in possession of the suit lands and 
that he had instituted Civil Suit No. 167 
of 1972 after a long time and he had ap- 
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plied for the temporary injunction after 
considerable delay. On these contentions 
Mr. Kherdekar submitted that the trial 
Court should not have granted tempo- 
rary injunction in favour of non-appli- 
cant No. 1 in the latter suit. Lastly, Mr, 
Kherdekar submitted that while confirm- 
ing the ex parte temporary injunction 
granted earlier the trial Court ‘should 
not have deleted the condition which it 
had put while granting that injunction 
namely that applicant No, 1 should be 
allowed to continue to occupy the resi- 
dential hut in the suit fields. According 
to Mr. Kherdekar, deletion of this con~ 
dition would amount to putting non- 
applicant No. 1 in possession of the hut 
which even on his own showing was in 
the occupation of applicant No, 1, 


7. In so far as the first contention of 
Mr. Kherdekar is concerned, it may be 
stated that on 24th August, 1973 appli- 
cant No. 1 had made an application in 
Civil Suit No. 167 of 1972 stating that 
this suit had to be ‘stayed in view of the 
previously instituted suit namely Civil 
Suit No. 105 of 1972. It appears that this 
application was purported to have been 
made under Section 10 of the Code, 
However, no order appears to have been 
passed on this application, It may be 
pertinent to note that neither in the 
written statements to the suit nor in 
reply to the application for temporary 
injunction did the applicants raise the 
contention that Civil Suit No. 167 of 
1972 was required to be ‘stayed in view 
of the previous suit having been insti- 
tuted and pending. It also appears thaf 
at the time of hearing of the application 
for temporary injunction also no conten- 
tion was taken before the trial Court 
that in view of the provisions contained 
in Section 10 of the Code the suit had 
to be ‘stayed and the trial Court was not 
competent to pass any order on that ap- 
plication. It also appears that such con- 
tention was not even taken before the 
appellate Court and it is being taken for 
the first time in this revision application 
in this Court. However, this is a ques- 
tion of law and I do not propose to stop 
the applicants from raising that question 
here, 


8. As already noted above, Mr. Kher- 
dekar contended that the matter in issua 
in both the suits is substantially the 
same and that issue is whether the ap- 
plicants are tenants of the suit lands, 
According to Mr. Kherdekar, if this is 
so, the provisions of Section 10 of the 
Code would clearly govern the latter 
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suit namely Civil Suit No. 167 of 1972 
and the provisions of that section being 


_mandatory as laid down by the Supreme 


Court in Manoharlal v. Hiralal (AIR 
1962 SC 527), the trial Court had no 
other alternative but to stay the suit 
and if it had to stay the suit it could not 
entertain any interim application like 
the application for temporary injunction, 
Mr. Kherdekar further submitted that 
even though Section 10 speaks of stay 
with regard to trial of the suit, the trial 
of the suit commenced as soon as the 
plaint is instituted and hence the pro- 
visions of Section 10 would govern all 
the stages of the suit right from its in- 
stitution, In support of this contention 
that trial of suit begins with filing of the 
plaint, Mr. Kherdekar has drawn my 
attention to the decision of the Supreme 
Court in Harish Chandra v. Triloki (AIR 
4957 SC 444) and Om Prabha Jain v. 
Gian Chand (AIR 1959 SC 837), 

9 On the other hand Mr. Sohoni, 
fearned counsel for non-applicant No. 1 
submitted that the two suits were not 
between the same parties since non- 
applicant No, 2 is not a party to Civil 
Suit No, 105 of 1972 and one Vithal, who 
has been impleaded as defendant No. 2 
in that suit, is not a party in the present 
suit. Hence according to Mr. Sohoni, the 
parties in both the suits are not the same 
and hence the provisions of Section 10 of 
the Code would not be applicable. Fur- 
ther, Mr. Sohoni submitted that even if 
that section is held to be applicable it 
would not deprive the trial Court from 
passing the interim order like granting 
temporary injunction, as what is con- 
templated by Section 10 is stay of the 
trial of the suit which would mean the 
ultimate decision of the suit and not all 
proceedings in the suit. Mr. Sohoni, 
pointed out that the decision of the 
Supreme Court in Harish and Om Prabha 
with regard to the interpretation of word 
“trial” cannot be resorted to for the 
construction of the word “trial” occur- 
ring in S. 10 as these two decisions pro- 
ceed on the interpretation of that word 
occurring in Section 90 of the Represen- 
tation of the People Act, 1951 and the 
Supreme Court has based its construc- 
tion of that word occurring in that sec- 
tion on the scheme of that Act. Mr 
Sohoni pointed out that in Senaji v. 
Pannaji (AIR 1922 Bom 276) a Division 
Bench of this Court has laid down that 
an order staying the suit under Sec. 10 
of the Code does not prevent the Court 
from making any interlocutory orders 
such as orders for receiver or injunction 
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or attachments before judgment. Mr, 
Sohoni, therefore, submitted that in so 
far as this Court is concerned, the point 
is concluded by the decision of the 
Division Bench in Senaji’s case, 

10. There cannot be any dispute that 
the provisions of Section 10 of the Code 
are mandatory. In Manoharlal’s case 
(cited supra) the Supreme Court has 
categorically observed that provision of 
Section 10 of the Code is clear and man- 
datory. There is, therefore, no difficulty 
in holding that the trial Court has to 
stay the trial of the ‘suit which is gov- 
erned by the provisions of that section. 
However, it may be noted that what is 
prohibited is proceeding with the trial 
of the suit. The word “trial” has not 
been defined in the Code and that word 
occurring in Section 10 will have to be 
construed in the light of scheme of the 
Code itself. As has been observed by the 
Supreme Court in Harish Chandra’s case 
the word “trial” standing by itself is 
susceptible of both the narrow and wider 
senses ie. it may be understood in the 
limited sense as meaning the final hear- 
ing of the matter consisting of examina- 
tion of witnesses, filing documents and 
addressing arguments or it may connote 
entire proceedings before the tribunal 
from the time that the matter is insti- 
tuted until the pronouncement of the 
decision. The case before the Supreme 
Court was under the Representation of 
the People Act of 1951 and, there the 
Court was called upon to construe the 
word “trial” occurring in Section 90 of 
that Act, Considering the scheme of the 
Act the Supreme Court held .that the 
word there was used in a wider sense, 
It would, therefore, appear that the 
word “trial” cannot have only one mean- 
ing as urged by Mr. Kherdekar, namely 
‘all proceedings right from the institution 
of the plaint till disposal of the suit. As 
has been observed by the Supreme 
Court, it is also capable of narrower 
meaning namely the final hearing of the 
suit consisting of examination of wit- 
nesses, filing documents and addressing 
arguments. In my view, it is in this 
narrow sense that the word “trial” has 
been used in Section 10 of the Code, 


11. At any rate this point is conclud- 
ed by the decision of a Division Bench 
of this Court in Senaji’s case (cited 
supra) and I am respectfully bound by 
the ratio in that case. In my view, there- 
fore, the trial Court was competent to 
entertain the application for temporary 
injunction and pass orders on it even 
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though Civil Suit No. 167 of 1972 was 
a latter suit and might come within mis- 
chief of Séction 10 of the Code. How- 
ever, I may make it clear that. I am not 
expressing any opinion here as to the 


applicability of Section 10 of the Code. 


and it is open to the trial Court to pass 
such orders as it deems fit on the appli- 
eation which has been made by the 
applicants for the stay of the suit. Suffice 
it to say that I do not find any substance 
in the first contention urged by Mr. 
Kherdekar. 


12. This then brings us to the con- 
tention of Mr. Kherdekar that the suit 
was required to be stayed under S. 125 
of the Act as it involved an issue re- 
garding the tenancy which could be 
determined only by the competent 
authority under the Act and if that was 
'so the trial Court could not have pro- 
ceeded to decide the application for tem- 
porary injunction which in a way in- 
volved the decision of the issue regard- 
ing tenancy. Mr. Sohoni, learned counsel 
for non-applicant No. 1 submitted that 
- the stay of the suit will not operate ip 
so far as interim: matters are concerned 
and the stay contemplated by Sec. 125 
of the Act would be in ‘so far- as the 
decision of the issue which is required to 
be determined by the competent autho- 
rity is concerned, Mr. Sohoni submitted 
that an anomalous situation may arise 
if Section 125 of the Act is construed to 
mean that the Civil Court ‘should stay its 
hands off the proceedings. in a suit if 
contention regarding tenancy: of an agri- 


cultural land is raised. It is submitted . 


that if such construction was put on Sec- 
tion 125 of the Act, in a given case a 
party which is genuinely entitled to 
temporary injunction against his posses- 
sion would be’ deprived of that remedy 


as such a remedy is not available to him’ 


before the authorities under the Act as 
has been held by this Court in Mele 
Kabhai v: Motibai (1958) 60 Bom LR 
.1071). Further Mr, Sohoni submitted that 
in deciding the application for temporary 
injunction the Civil Court is not con- 
cerned with the decision regarding the 


right, title and interest of the parties to 


the suit in the subject matter of the suit. 
The Civil Court is concerned in granting 
temporary injunction’ only with the 
question as to which party is prima facie 
in possession at the time of the institu- 
tion of the’ suit. -There may be dispute 
between’ the ‘parties with regard to the 
title of the suit property and the parties 


may set up their own claim to the pro- 


perty in -various ` ways -which would. be - 
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decided in the suit, Mr. Sohoni there- 
fore, submitted that the trial Court in 
this case was not prevented from grant- 
ing temporary injunction simply because 
the applicants had contended that they 
were tenants of the suit land and issue 
regarding tenancy had to be referred to 
the competent authority under the Act 
and the ‘suit had to'be stayed, Sub-sec- 
tion (1) of Section 125- of the Act pro- 
vides that if any suit instituted in any 


‘civil Court involves any issues which 


are required to be settled, decided or 
dealt with by any authority competent 
to settle, decide or deal with such issues 
under the Act the Civil Court should 
stay the suit and refer such issues to 
such competent authority for determina- 
tion, There is no dispute that the ques- 


tion, whether a person is a tenant of 
agricultural land, is to be decided by 
the Tahsildar as provided by cl. (2) 


of the Section 100 of the Act. It is, 
therefore, clear that if in a suit a con- 
tention is raised, that a party to it is 
tenant of agricultural land, that issue 
will have to be referred to the tahsildar 
as provided by sub-section (1) of Sec- , 
tion 125 of the Act. However, the ques- 
tion is whether in a suit of such a natura 
the Civil Court is debarred from exer- 
cising its jurisdiction:in granting tempo- 
rary reliefs like interim injunction, It is 
not necessary in this case to construe as 
to what the phrase “stay the suit” oc- 
curring in sub-section (1) of Section 125 


-of the Act actually means. Suffice it to 


say that this phrase could not have been 
used with the intention to deprive the 
Civil Court from making any order 
whatsoever in a suit the moment any 
contention involving ‘the issue which isf 
to be referred to the competent’ auth- 
ority is taken in it. If this is not the 


- construction to be put on the word). 


“stay” serious complications are likely}: 
to arise as for example, the Civil Court} 
would not be in a position to amend the 
pleadings or to bring the legal repre- 
sentative of the deceased parties on 
record during the time when the suit is 
stayed under the provisions of this- sub- 
section, That certainly could not -have 
been the intention. of the Legislature 
when it enacted that the Civil Court 
shall stay the suit and refer.the issue} - 
to the competent authority. In my op 
nion, the stay would operate’ so far as 
the final decision of the suit is concern-| 
ed. -It cannot deprive the Civil Court 
from passing orders- (on) interim appli-|. 
cations and granting interlocutory. reliefs 
such. as interim injunction or -attachment!: 
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issue which is required to be determined 
by the competent authority under the 
Act. However, if interlocutory matters 
require any such issue to be decided and 
determined, it would not be competent 
for the Civil Court to pass an interim 


order unless that issue is determined by. 


the competent authority, 


13. In granting temporary injunction 
for restraining one party to the suit 
from interfering with the possession of 
the other party, the Civil Court is pri- 
marily concerned not so much with the 
question as regards title of the property 
or the capacity in which the person 
claiming to be in possession is holding 
the property. as with the question as to 
who is in possession of the suit property 
at the time of the institution of the suit 
and this decision has to be arrived -at 
on the basis of evidence which would ba 
adduced in that connection, But, it 
would only be a tentative and provi- 
sional finding, which would be subject 
to the final decison of the issues in the 
case, Now, in such an application the 
question whether the plaintiff or the 
‘person who applies for the temporary 
injunction and claims to be in posses- 
sion of the suit property is in occupa- 
tion thereof as a tenant or in his own 
rights is not material, What the Court 
has to consider is whether such a per- 
son is in actual possession of the suif 
property and having regard to the 
balance of convenience and other factors, 
it is necessary to protect his possession 
till the decision of the suit. Hence even 
if a contention is raised by the defen- 
dant that he is in occupation of the suif 
land as a tenant it is not necessary for 
the Civil Court at that stage to decide 
whether the defendant is in possession 
as a tenant, The Civil Court is required 
to decide whether the defendant is in 
possession and it is immaterial whether 
he is in possession as tenant or other- 
wise. If it is found that he is in posses- 
sion and not the plaintiff, the Court will 
fot grant any interim injunction in 
favour of plaintif since he - was 
found not to be in possession, 
Thus the question whether the de- 
fendant -is - holding possession as ‘a 
tenant is irrelevant and is 
necessary for -deciding whether the 
plaintiff is entitled to the temporary in- 


junction, If that is so, then certainly the - 
Civil Court would be within its power 
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to grant temporary injunction if it finds 
that: the plaintiff is in possession and -not 
the defendant, Mr. Kherdekar is nof 
right when he says that the Civil Court 


would be deciding the issue regarding 


tenancy when it holds that the defen- 
dant is not in possession of the ‘suit pro- 
perty. Obviously, as stated above, when 
the Court is concerned with finding out 
as to who is in actual possession of the 
suit property, it is immaterial for the 
purpose of temporary injunction as to 
the capacity in which he is in posses- 
sion, In fact, when determining the 
question regarding possession, the issue 
regarding tenancy does not enter into 
consideration at that stage, In my view, 
therefore, if cannot be said that the 
trial Court had no jurisdiction to grant 
the temporary injunction against the 
applicants simply because they contend- 
ed that they were in occupation of the 
suit lands as tenants and the issue re- 
garding tenancy had to be referred to 
the competent authority under the Act 
and the suit had to be stayed, 


14. On merits Mr, Kherdekar had to 
submit that the appellate Court had not 
applied its mind to the evidence on re- 
cord, The trial Court had taken into 
consideration the evidence which had 
been adduced by the parties while de- 


.ciding that non-applicant No, 1 was in 


possession of the suit lands. It is true 


‘that the learned appellate Judge had nof 


gone in details in this evidence but has 
observed that the documentary evidence 
is in favour of the plaintiff ie, non- 
applicant No. 1. In Revision this Court 
cannot interfere with the finding of fact 
and the appreciation of evidence, I 
therefore, do not find any substance in 
the contention of Mr, Kherdekar that on 
facts the decision of the appellate Court 
is not correct, - 


15. There is, however, much sub- 
stance in the last contention urged by 
Mr. Kherdekar, In the plaint itself, non- 
applicant No, 1 admitted that the 'appli- 
cants were residing in the cattle shed 


_ in the field. Averment to the same effect 


has’ been made in the application for 
temporary injunction also. It would thus 
appear that all along it has been: the 
case of non-applicant No. 1 that though 
the. applicants were not in possession of 
the suit lands, they were occupying the 
cattle ‘shed situated therein, It was be- 
cause of this that while granting the ex 
parte temporary. injunction, the trial 
Court had to put the condition that non= 
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applicant No, 1 would not oust applicant 
No, 1 from the residential hut in which 
she was residing, However, at the time 
of confirming the temporary ex parte 
injunction, the trial Court deleted the 
condition that non-applicant No, 1 
would not oust applicant No. 1 from the 
residential hut, in which she was resid- 
ing. The trial Court observed that it 
would not be proper that applicant No.1 
with her children should live in the 
cattle shed or hut in the suit fields and 
hence according to it the direction which 
had been given earlier was not neces- 
sary, Now the learned Judge, who 
passed this order lost sight of the fact 
that even according to non-applicant 
No, 1, the applicants are occupying the 
cattle shed or hut in the suit land and 
they could not be evicted therefrom 
without due course of law. If, as ad- 
mitted by non-applicant No, 1, they 
were in possession of the cattle shed, the 
effect of granting the temporary injunc- 
tion would be to oust them from the 
same even though the suit is not for 
possession of the hut, As already seen, 
the ‘suit is only for injunction and if it 
is found that the applicants are in pos- 
session of a part of the suit property, 
the temporary injunction could not be 
used to deprive them of that possession. 
Probably the learned Judge was under 
the impression that non-applicant No, 1 
would not be able to retain the posses- 
sion of the field if the applicants are 
allowed to stay in the hut, That cannot 
be reason for ousting them from posses- 
sion under the guise of temporary in- 
junction, In my opinion, therefore, the 
learned trial Judge was not right in 
deleting the condition and it appears 
that the appellate Judge has also not 
applied his mind to this aspect of the 
case, The order passed by the Courts 
below will have to be modified in so far 
as the cattle shed or hut is concerned. 


16. In the result, the revision appli- 
cation is partly allowed and the order 
passed by the Courts below with regard 
to the temporary injunction is modified 
to the effect that it shall not apply to 
the cattle shed or residential hut which 
ts in occupation of the applicants. In 
the circumstances of the case, however, 
there shall be no order as to costs. 


Appeal partly allowed, 
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' (AT NAGPUR) 
GINWALA, 3. 
Vyankatrao Khushalrao Sawarkar, Ap- 


Plicant v, Pandurang Janbaji Gurao and 
another, Opponents, 


Civil Revn, Appin, No, 61 of 1977, D/- 
6-3-1979.* 


Civil P. C. (1908), Order 9, Rule 13 
— Ex parte decree in Small Cause 
Suit — Revision against summarily 
dismissed by High Court — No 
merger of ex parte decree in order 
of High Court — Application for 
setting it aside is tenable and can be 
proceeded with — AIR 1967 Bom 310, 
Not followed in view of AIR 1955 SC 
633 and AIR 1970 SC 1. (Provincial 
Small Cause Courts Act (1920), S. 25) ~~ 
(Merger, Doctrine of). 


It is now well settled that the decree 
of Subordinate Court merges in the 
decree of the appellate or revisional 
Court if the latter Court has fully heard : 
the matter after giving notice to the re- 
spondent and has disposed of the appeal 
or application on merits, It is the decree 
of the appellate or revisional Court in 
these circumstances which is operative 
and the decree of the trial Court be- 
comes extinct, (Para 6) 


But when an appeal or revision appli- 
cation is dismissed summarily by the 
High Court, there is no judgment which 
replaces tha judgment of the lower 
Court, which in effect means that the 
summary dismissal of the appeal or re- 
vision application does not in any way 
affect the judgment of the trial Court or 
the lower appellate Court as the case 
may be, It follows that when such ap- 
peal or the revision application is sum- 
marily dismissed, the judgment and 
decree of the lower Court would not 
merge in that of the Court dismissing 
the appeal or revision application sum- 
marily, AIR 1955 SC 633 and AIR 1970 
SC 1, Applied, AIR 1967 Bom 310, Not 
Foll, (Para 7) 


Hence where revision filed’ against an 
ex parte decree of a Small Cause Court 
is dismissed summarily by the High 
Court an application for setting aside 
the decree under O. 9, R, 13 Civil P, C, 
ean be proceeded with, (Para 9) 


*Against order of W. G, Charde, Esquira 
Judge, Small Causes Court at Nagpur, 
D/- 10-12-1976, 
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Cases Referred : Chronological Paras 


AIR 1970 SC 1 4,7, 8 
AIR 1967 Bom 310 4,8 
ATR 1955 SC 633: 1955 Cri LJ 1410 7,8 


P. M. Sontakkey, for Applicant; G, A, 
Paunikar, for Opponent No, 1. 

ORDER :— The question which arises 
for consideration in this revision appli- 
cation is whether ex parte decree passed 
by the Court of Small Causes merges in 
the order passed by the High Court sum- 
marily dismissing a revision application 
filed under Section 25 of the Provincial 
Small Cause Courts Act (hereinafter 
referred to as “the Act’). 

2, Non-applicant No. 1 had filed a 
suit in the Court of Small Causes at 
Nagpur against the Applicant and non- 
applicant No, 2 for ejectment and re- 
covery of rent, The defendant in the 
suit did not appear and hence an ex 
parte decree was passed against both of 
them on 2nd October, 1975. The appli- 
cant filed an application under Order 9, 
Rule 13, C. P, C, (hereinafter referred 
to as ‘the Code’) for setting aside the ex 
parte decree passed against him. He also 
preferred a revision application in this 
Court under the provisions of Section 25 
of the Act. That revision application was 
dismissed summarily by this Court. Tha 
applicant, therefore, proceeded with his 


application before the trial Court for. 


setting aside the ex parte decree. One 
of the contentions raised by non-appli- 
cant No, 1 plaintiff for resisting this 
application was that the application for 
setting aside ex parte decree was not 
tenable in view of rejection of the re- 
vision application of the applicant by 
this Court. The question whether the 
said application for setting aside ex 
parte decree was tenable in view of the 
above said contention of ' non-applicant 
No, 1 was taken up as a preliminary 
fssue by the trial Court. It held that 
the ex parte decree which had been 
passed by it was confirmed by the dis- 
missal of the revision application by this 
Court, In this view of the matter the 
trial Court rejected the application of 
the applicant for setting aside the ex 
parte decree. It is against this order that 
the present revision application has been 
filed. 


3. On behalf of the applicant Mr. 
Sqntakkey submitted that the view taken 
by the learned trial Judge to the effect 
that the decree of the trial Court was 
confirmed by this Court when if dis- 
missed the revision application, is nof 
correct, According te Mr, Sontakkey, 
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since the revision application was sum- 
marily rejected, it could not be said that 
the decree of the trial Court had merged 
in the order passed by this Court in re- 
vision, 

4, On the other hand, Mr. G. A. Pau- 
nikar, the learned counsel for non-appli- 
cant No. 1, submitted that the question 
whether the revision application was 
dismissed summarily or otherwise would 
not make any difference in so far as the 
doctrine of merger is concerned and once 
the revision application was filed in this 
Court and it was entertained, the decree 
passed by the trial Court must be said 
to have merged in the order passed by 
this Court in revision, Mr, Paunikar 
pointed out that this Court in Kantilal 
v. Chiba (AIR 1967 Bom 310) had held 
that the fact whether an appeal was 
heard and dismissed summarily under 
Order 41, Rule 11 of the Code or after 
issuing notice to the respondent would 
not make any difference in so far as 
the doctrine of merger is concerned. Mr. 
Paunikar further, relying on the obser- 
vations of the Supreme Court in Shan- 
kar v. Krishnaji (AIR 1970 SC 1), sub- 
mitted that there is no difference be- 
tween summary dismissal of an appeal 
and summary dismissal of a revision 
and that both of them stand on the same 
footing. Mr, Paunikar submitted that 
applying the ratio of the Supreme Court 
in Shankar’s case to the decision of this 
Court in Kantilal’s case, it will have 
to be heid that the decree passed by the 
trial Court merges in the order passed 
by the High Court in revision even if 
the latter is dismissed summarily. 


5. There is no dispute that the appli- 
cant had preferred a revision application 
in this Court under Section 25 of the Act 
against the ex parte decree passed by 
the trial Court and that this revision 
„application came to be summarily dis- 
missed on 18th February, 1976, The 
question, therefore, as stated above, is 
whether the ex parte decree has merged 
in the order which was passed by this 
Court in the revision application sum- 
marily dismissing if, because if tha 
decree has merged, then the trial Court 
would not be competent to proceed with 
and decide tha application filed by the 
applicant for setting aside the ex parte 
decree, It is in this context that the 
above said question arises for considera- 
tion in this revision application, 

6. It is now well settled that the 
decree of subordinate Court merges in 
the decree of the appellate or revisional 
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_|the matter after giving notice to the re- 
_|spondent and has disposed of the appeal 
or application on merits, It is the decree 
of the appellate or revisional Court in 
these circumstances which is operative 
and the decree of the trial Court: be- 
comes extinct, However, the question is 
-{whether this principle would apply to a 
revision application which is rejected 
summarily, 


7. A similar question came up for 
consideration before the Supreme Court 
in U, J. S. Chopra v. State of Bombay 
{AIR 1955 SC 633), though in a different 
context, The appellant in that case was 
convicted by a Presidency Magistrate in 
Bombay, of an offence under the Bom- 
bay Prohibition Act and sentenced to 
undergo imprisonment till the rising of 
the Court and to pay a fine of Rs. 250/- 
or to undergo rigorous imprisonment for 
one month. The appellant preferred an 
appeal to the High Court, but it was 
summarily dismissed. After the dismissal 
of the appeal the State preferred a re- 
vision application to the High Court for 
enhancement of the sentence. Notice was 
issued to the appellant under ‘sub-sec- 
tion (2) of Section 439, Cr, P. C, 1898 to 
show cause against it. However, the 
High Court did not permit him to show 
cause against his conviction because of 
the dismissal of his appeal. The appel- 
lant, therefore, moved the Supreme 
Court in appeal and the question for 


consideration before the Supreme ‘Court ` 


was whether the summary dismissal of 


the appeal preferred by the appellant - 


precluded him from taking advantage of 
the provisions of sub-section (6) of Sec- 
tion 439 of the said Code, when he wae 
subsequently called upon to show cause 
why the sentence imposed upon him 
should not be enhanced. This appeal in 
the Supreme Court was heard by three 
learned Judges. While construing the 
provisions of Sec. 439 of the said Code 
‘the majority of two Judges formulated 
four types of cases in which the question 
of the accused exercising his right of 
showing cause against the conviction 


may arise and these cases are as fol- 


lows :— . 

“1. Where his petition of appeal has 
been ‘summarily dismissed either without 
hearing him or after hearing him or his 
pleader as the case may. be; 


2, When his appeal has been dismissed 
_ after a full hearing following upon the 


notice. of appeal being issued to.the op-- 


posite party, . f 


p 
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Court if the latter Court has fully þẹard,: 
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.3. When his application for revision. 
has been. summarily dismissed either 
without hearing him or after hearing 
him or his pleader as the case may he; 

4, Where his application for revision 
has been dismissed after a full hearing 
following upon a notice issued to the 
opposite party,” 

While dealing with the. cases at serial 


Nos. 1 and 3 the majority observed ag 
follows: 


“When a petition of appeal is present~ 
ed to the High Court by the convicted 
person or his pleader Section 421 pro- 
vides that no such appeal should be dis~ 
missed unless the appellant or his plea- 
der has had’ a reasonable opportunity of 
being heard in support of the same and 
the High Court might before dismissing 
an appeal under that section, call for the 
record of the case but would not be 
bound to do so, : 


Even in such a case the hearing ace 
corded to the appellant or his pleader 


. would be with a view to determine 


whether there was a ‘prima facie’ case 
made out to warrant its interference in 
appeal, The appellant or his pleader 
would be heard in support of that posi-~ 
tion and if he satisfied the High Court 
that there was a ‘prima facie’ case for 
its interference the High Court wouid 


‘admit the appeal and order a notice to 


issue to the opposite party in which 
event the appeal would be decided after 
a full hearing in the presence of both 
the parties, i 

The calling for the records of the case 
also though not compulsory but discre- 


- tionary with the Court would be for this 


very purpose, viz. to determine whether 
a ‘prima facie’ case for its interference 
was made out, The whole purpose of 
the hearing accorded to the appellant or 
his pleader even after calling for the 


.Tecords of the case would be to deter- 


mine whether a ‘prima facie’ case for 
its interference was made out and it 
would not be within the province of the 


’ Court ‘at that ‘stage to fully consider the 


evidence on the record and hear argu- 
ments from the appellant or his pleader 
with a view to determine whether the 
conviction could be sustained or the sen- 
tence passed upon the accused could ba 


_ reduced. 


The setting aside of the conviction and 
the reduction, if any, in the sentence 
could only be determined by the Court 
after notice was issued to the opposite 
party and a full hearing took place in 
the presence of both the parties, Even 
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in the case of'a summary: dismissal of 
a petition of appeal under these circum= 
stances the position would certainly not 
be any different from the which obtains 
in the case of a summary dismissal of 
the petition of appeal presented by the 
,convicted person from jail or the sum- 
mary dismissal of an application for cri- 
minal revision made by him or on his 
behalf to the High Court. 

In all these cases there will be no 
fudgment of the High Court replacing 
the judgment of the lower Court and the 
action of the High Court would only 
amount to a refusal by the High Court 
to admit the petition of appeal or the 
criminal revision and issue notice to the 
opposite party with a view to the final 
determination of the questions arising 
in the appeal or the revision. 

The order dismissing the appeal or 
criminal revision summarily or ‘in li- 
mine” would no doubt be a final order 
of the High Court not subject to review 
or revision even by the High Court it- 
self but would not tantamount to a judg- 
ment replacing that of the lower Court, 
The convicted person would be bound by 
‘that order and would not be able to pre- 
sent another petition or appeal or appli- 

_eation for criminal revision challenging 
the conviction or the ‘sentence passed 
upon him by the lower Court. 

But such order would not have the 
effect of replacing the judgment or order 
of the lower Court which would in that 


event be subject to the exercise of re- ' 


visional jurisdiction by the High Court 
under Section 439 of the Cr. P, C. at 
_the instance of State or an interested 
party, 

In the cases (1) and (2) noted above 
therefore, there being no judgment of 
the High Court replacing the judgment 
:of the lower Court Section 439 (1) would 
operate and the High Court in exercise 
of its revisional jurisdiction either ‘suo 
:motu’ or on the application of the inter- 
ested: party would be in a position to 
- issue the notice of enhancement of sen- 
fence which would require to be served 
on the accused under Section 439 (2) so 
that he would have an opportunity of 
being heard either personally or by 
. pleader in his own defence. 

In that event the convicted person in 
showing cause why his sentence should 
not be enhanced would also be entitled 
: to show cause against his conviction”. 

It would, therefore, appear that accord- 


ing to the Supreme Court, when an ap- : 
‘Ipeal or revision. application is dismissed. 
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summarily by the High Court, there is 


no judgment which replaces the judg- 
ment of the lower Court, which in effect 
means that the summary dismissal of the 
appeal or revision application does not 
in any way affect the judgment of the 
trial Court or the lower appellate Court 
as the case may be. What has been said 
by the Supreme Court with regard to 
summary dismissal of appeals and revi- 
Sion applications in criminal matters will 
apply with equal force to such dismissal 
in civil matters. Hence applying this 
dictum of the Supreme Court to appeals 
and revision applications in civil matters 
it follows that when such appeal or the 
revision application is ‘summarily dis- 
missed, the judgment and decree of the 
lower Court would not merge in that of 
the Court dismissing the appeal or revi- 
sion application summarily. Now the view 
taken by the Supreme Court in Chopra’s 
case has been cited with approval by the 
Supreme Court in Shankar v, Krishnaji 
{cited supra), 

8. It is true that in Kantilal v, Chiba 
{AIR 1967 Bom 310), a learned single 
Judge of this Court has taken the view 
that an application for setting aside ex 
parte decree cannot be proceeded with 
by the trial Court if an appeal against 
that decree has been summarily dismis- 
sed by the appellate Court. It appears 
that the ruling of the Supreme Court in 
Chopra’s case had not been brought to 
the notice of the learned single Judge in 
Kantilal’s case, From para 6 of the report 
it appears that the learned Judge held 
that decree of the trial Court merges in 
the decree of the appellate Court even 
when the appeal is rejected summarily 
on the ground that an appeal is always 
treated as a rehearing of the suit and it 
does not make any difference whether 
the appeal is dismissed summarily under 
Order 41 Rule 11 or after giving notice 
to the respondent. It is also true that in 
Shankar v, Krishna (AIR 1970 SC 1) the 
Supreme Court has held that the prin- 
ciple of merger of orders ‘of inferior 
Courts in those of Superior Courts would 
not be affected or would become inappli- 
cable by making a distinction between a 
a petition for revision and appeal. Read- 
ing the decision of the learned single 
Judge in Kantilal’s case in the light of 
the observations of the Supreme Court 
in Shankar’s case, it could be held as 
urged by Mr, Paunikar that the decree 
of the trial Court merges in the order 
passed by High Court in revision even 
if the -revision application is rejected 
summarily, However, this; would be 
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against the view taken by the Supreme 
Court in Chopra’s case. It may be men- 


tioned here that though in Chopra’s case- 


the question of merger was considered 
with reference fo S, 439 Cr.P.C, the prin- 
ciples laid down in that case were ap- 
plied by the Supreme Court in Shankar’s 
case to revision petition under S, 115 Civil 
P. C. I am respectfully bound by these 
two decisions of the Supreme Court in 
preference to the decision of the -learned 
single Judge of this Court in Kantilal’s 
case, 

9. In my view, therefore, if cannot be 
said that the ex parte decree passed by 
the trial Court in this case merged with 
the order of this Court summarily dis- 
missing the revision application and if 
that is so, the learned trial Judge was 
not correct in holding that the applica- 
tion filed by the applicant for setting 


aside the ex parte decree was not tena-. 


ble. 

10. In the result, therefore, the revi- 
sion application is allowed, the rule is 
made absolute and the order passed by 
the trial Court rejecting the application 
of the applicant for setting aside the ex 
parte decree is hereby set aside and the 
matter is remanded to the trial Court for 
disposal according to law after hearing 
both the parties, Costs of this revision 
application shall be costs in the Court 
below, 

Rule made absolute, 
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CHANDURKAR AND DESHPANDE, JJ. 

Harshavardhan Shrinivas Potnis, Peti- 
tioner v. Mahadu Pundalik Gangurde, 
Opponent. 

Special Civil Appln. No. 2746 of 1974, 
D/- 16-7-1979. 

Bombay ‘Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 32-F (1) (a), 32 
and 31 (3) — Person of exempted category 
succeeded by another person of-exempted 
category — Tillers day is not postponed 
till disability of successor ceases. (1976) 
78 Bom LR 395, Overruled. 

There can be no doubt that the gene- 
ral provisions with regard to the statutory 
transfer of ownership made in Sec. 32 (1) 
deal with cases where the landlords were 
entitled to exercise their right of resump- 
tion under Section $1 (1) excluding the 
landlords referred to in Section 81 (8), 
who have not exercised their right of re- 
sumption. The provisions of Section 82 
will not come into operation where the 
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landlords, referred to in Section 31 (8), 
have not exercised their right of resump- 
tion. Provision had, therefore, to be made 
in order to provide for statutory right of 
owneship in respect of tenants of the class 
of landlords referred to in Section 31 (8). 
This provision has been made in S. 32-F 
(1) (a). Section 82-F clearly refers to a 
landlord who is a minor or a widow ora 
person subject to any mental or physical 
disability. It is then provided that the 
tenant of such a landlord shall have the 
right to purchase such land under S. 32 
and the conditions which are required to 
be satisfied by such a tenant are speci- 
fied in Section 32-F (1). The period dur- 
ing which such a right is to be exercised 
‘is also prescribed in Section 82-F (1). The 
Legislature has clearly laid down that the 
right to purchase by such a tenant has to 
be exercised within one year from the ex- 
piry of the period during which landlord 
referred in Section 32-F (1) is entitled to 
terminate the tenancy under S. 31. The 
words “Such landlord” relate to the land- 
lords mentioned in the opening part of 
the sub-section viz. a minor, a widow or 
a person subject to any mental or physical 
disability. Therefore, Ss. 32 and 32-F have 
to be read together. Right to purchase is 
a right created by Section $2. S. 82 did 
not and could not operate in certain cases 
where no steps were taken by either a 
minor, or a widow or a person subject to 
any mental or physical disability in exer- 
cise of right of resumption under S. 31 (1 

and that is why a special provision ha 

to be made under Section 32-F to deal 
with such cases. Therefore, for ascertain- 
ing the period during which right to pur- 
chase has to be exercised, one must go 
back to Section 81 (8), because it is there 
that the period during which a minor or 
a widow or a person subject to any men- 
tal or physical disability, is entitled to 
terminate the tenancy is provided. Turn- 
ing to Section 31 (8), so far as the widow 
is concerned, a provision is made in sub- 
el. (2), the effect of which is that where 
the landlord is widow, an application for 
possession may be made by the successor- 
intitle of a widow within one year from 
the date on which her interest in the land, 
ceases to exist. Therefore, where in a case 
like the instant one, a widow had died 
bequeathing certain property to the minor, 
the minor Pacomes successor-in-title of the 
widow. This successor-in-title is entitled 
within one year from the date of the 
death of the widow to make an applica 
tion for possession. Thus within one year 


from the expiry of this period of one year 


~ 
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a tenant must exercise his right of pur- 
chase, The fact that he is a minor at the 
time of the death of the widow is, wholly 
irrelevant and such a minor will not be 
entitled to contend that he can take ad- 
vantage of the extended period in S. 34 
(8) so as to enable him to terminate the 
tenancy of the tenant of the land bequath- 
ed to him by making an application for 
possession after he attains majority. Sec- 
tion 81 (8) deals only with the landlords 
who were disabled landlords at the time 
when the notice was required to be serv- 
ed and an application for possession could 
have been made under Section 81 (2). ff 
a landlord wants to take advantage of 
the extended period in S. 31 (8), two con- 
ditions must be satisfied. One is that he 
must fall under one of the categories men- 
tioned in Section 81 (8) and second is that 
he must be the landlord on 31-12-1956 
when a notice to terminate the tenancy 
has to be given. If any one of these two 
conditions are not satisfied, then benefit 
of Section 31 (8) cannot be availed of by 
a landlord. The minor who succeeds to 
the interest of a widow after 31-12-1956 
is not a person who was a landlord on 
81-12-1956 and he cannot take advantage 
of the extension of the period provided 
for a minor who was a landlord on 31-12- 
1956. The period during which the 
minor after having succeeded to the 
widow could have terminated the tenancy 
of the tenant under Section $1 (3) is one 
year from the time of her death. The in- 
timation required to be given under S. 82F 
(1A) by the tenant in order to exercise 
his right of purchase should have been 

iven within one year from the expiry of 

e period of one year referred to in Sec 
tion 31 (3). Thus the period in the instant 
case, during which the tenant should have 
served an intimation, was within two 
years from the death of the widow. (1976) 
78 Bom LR 895, Overruled. (Para 7) 


Cases Referred: Chronological Paras 
(1976) 78 Bom LR 395 1, 8 


V. M. Limaye, for Petitioner; M. V. 
Sali, for Opponent. 


C. URKAR, J. :— This petition has 
been referred to the Division Bench be 
cause the view taken by a learned Single 

udge of this Court in Tungabhadrabai v. 

anasaheb, (1976) 78 Bom LR 895 was 
doubted by the learned Single Judge who 
had heard the petition in so far as the deci- 
sion in Tungabhadrabai’s case, holds on 
a construction of section $2-F of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948 (hereinafter referred to as the 
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“Tenancy Act”) that if one person of ex- 
empted category is succeeded by another 
person of the exempted category, the 
Tillers’ day is postponed till the disability 
of the successor ceases. 

2. It is necessary to briefly state the 
facts on which the questions raised in the 
petition have to be decided. Fields Sur- 
vey Nos. 44 and 45 of village Kotamgaon, 
Tahsil Niphad, District Nasik, belonged to 
one Girijabai, who was admittedly a 
widow and had not exercised her right of 
resumption under Section 31 till her death. 
Girijabai died on 4/6/1965. By a will ex- 
ecuted by her, she bequeathed the two 
fields in question in favour of the Peti- 
tioner who was then minor having been 
born on 18/6/1958. He attained majority 
on 18/6/1976. 

8. Proceedings under Section 32-G of 
the Tenancy Act were commenced by the 
Tahsildar of Niphad. While determining 
whether the Respondent-tenant was en 
titled to purchase the fields, the Tahsil- 
dar took the view that the tenant having 
failed to give an intimation as contem- 
plated by Section 32-F (1) (a) within the 
prescribed period, the purchase had be- 
come ineffective and directed that the 
lands should be disposed of under Sec- 
tion 82-P of the Tenancy Act. In appeal, 
the Additional Collector, Nasik, held that 
since the petitioner was a minor, the 
Tillers’ day was postponed for the second 
time till the petitioner attained majority. 
This order was confirmed by the Maha- 
rashtra Revenue Tribunal while dismis- 
sing the Revision Application filed by the 
petitioner. 

4. It is contended by Mr. Limaye on 
behalf of the petitioner that Girijabai was 
a widow and had not exercised her right 
under Section 81 (1) of the Tenancy Act 
and the provisions of Section 32-F would 
come into operation as the Petitioner was 
a minor at the time of her death. Ac 
cording to the Petitioner, he was a suc- 
cessor-in-interest of the widow he could 
have exercised right of resumption under 
Section 81 within one year from the death 
of the. widow, the Respondent-tenant was 
bound to exercise his right of purchase as 
provided by Section 32-F (1) by giving 
an intimation to the Landlord and the 
Tribunal in the prescribed manner within 
one year from the death of the widow. 
On the other hand, Mr. Sali, appearing 
for the tenant, contended vehemently that 
the successor-in-interest of widow Giri- 
jabai was a minor under Section 81 (8) of 
the Act, the minor could apply for posses- 
sion under Section 29 within one year 
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from the date on which he .attained majo- 
ity and, -therefore,.the. period during 
which the tenant was entitled to exercise 
his right of purchase must be taken tobe 
the pene of one year from the date on. 
which the minor attained majority. 

5. On a plain reading of provisions of 
Sections 81, 32 and 82-F, the contentions 
raised on behalf of Mr. Sali cannot be 
accepted, ` 


6. The scheme of the provisions of 
Tenancy Act dens with the right to ap- 
ply for personal cultivation and statutory 
vesting of ownership is very clear. Sec 
tion 31 provides for a right of the land- 
lord who is not the landlord within the 
meaning of chapter 8 (AA), to give a 
notice and make an application for pos- 
session and terminate the tenancy. of any 
land if he bona fide requires any land for 
personal cultivation or for -any non-agri- 
cultural purposes. The notice terminating 
the tenancy had to be served on the ten- 
ant on or before 3lst December 1956. The 
application for possession under Sec. 29 
has to be made on or before 31st day of 
March 1957. A special provision has been 
made under Section 81 (3) with regard to 
the right to terminate the tenancy and to 
apply for possession in respect of three 
kinds of landlords who are generally des- 
cribed as disabled landlords. Under sub- 
section (8) of Section 81, it is provided 
that where a landlord is a minor, a notice 
may be given and an application for pos- 
session wany Pe made by the minor within 
one year from the date on which he at- 
tains majority. In the case of a widow, 
it is provided that a notice may be given 
and an application for possession may be 
made by the successor-in-title of a widow 
within one year from the date on which 
her interest in the land ceases to exist. In 
the case of a po subject to mental or 
physical disability, it is provided that a 
notice may be given and an application 
for possession may be made within one 
year from the date on which such mental 
or physical disability ceases to exist. We 
are not, in this case, concerned with the 
proviso. We are also not concerned with 
the other incidental' provisions in Sec- 
tions 31A to 81D. Section 31 (3) is clearly 
intended to extend the period ne 
which proceedings for possession of lan 
cultivated by the tenant, could be taken 
in cases where the landlord is a minor or 
a widow or is subjected to mental ‘or phy- 
sical . disability. Section 81 (8) is’ also on 
the face of it, an enabling provision be- 
cause the words used are “such - notice 
may be given” and “an application for. 


. Harshavardhan v- Mahadu . . 


- possession ... 


ALR. 


we teeeees may be made”. 

There is nothing in Section 31 (8) which. 
disables the landlord described in that 
provision from taking steps for obtaining 
posession within the period prescribed in- 
ection 81 (2). In other words, it is only 

in cases where either a minor or a widow 
or a person subject to mental or physical 
disability has not exercised his right of 
resumption under Section 81 (1) that the 
provisions of Section 81 (8) become ope 
rative. If in a given case, a widow has 
already taken steps to resume cultivation 
under Section $1 (1), her successor-in-in- 
terest will not be entitled to exercise any 
right of resuniption. Similarly, if a minor 
has applied for possession in the sense 
that the guardian of the minor has taken 
steps for obtaining possession under Sec- 
tion 31, then he cannot exercise the 
right for the second time after attaining 
majority. Same will be the case in the 
case of a landlord who is subjected to 
mental or physical disability. The statute 
contemplates that in respect of the land 
held by a tenant of a landlord who falls 
in the category referred to in Sec. 81 (3), 
a riglit of resumption can be exercised 
only once. Section 82 then deals with 
what is known as ‘the Tillers’ day ‘or 
which is statutorily described as the day 
on which rights of ownership will vest 
in the tenant, and the conditions and limi- 
tations of such vesting are specified 
therein. The proviso to Section 32 (1) 
provides that if an application for pos- 
session under Section 29 has been made 
by the landlord then the tenant shall be 
deemed to have purchased the land on 
the date on which the final order of re- 
jection is passed and this date is referred 
to as the “postponed date”. The effect of 
the Proviso to Section 82 (1), therefore, 
in substance is that where proceedings 
have already been taken by a landlord 
for restoration of possession in the exer- 
cise of right under Section 81, then the 
Tillers’ day is determined with reference 
to the day on which the final order of 
rejecting the application for possession is 
made. Then we come to Section 32-F (1) 
(a) which provisions are required to be 
construed. The relevant part of this proe 
vision reads as follows: j 


“Notwithstanding anything contained in 
the preceding sections (a)? where the land- 
lord is a minor, or a widow, or a person 


subject to any mental or physical disabi- ` 
lity the tenant shall have the right to pur- 


chase. such land under Section 82 within 


one..year from- the. expiry of the period’ 


- during -which such landlord is entitled to- 
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`“ terminate the tenancy under Section $81 
and for enabling the tenant to exercise 
the right of purchase, the landlord shall 
send an intimation to the tenant of the 
fact that he has attained majority, before 
the expiry of the period during which 
such landlord is entitled to terminate the 
tenancy under Section 31. - 


Provided that wheré a person of such 
category is a member of a joint family, 


the provisions of this sub-section shall not . 


apply if at least one member of the joint 
family is outside the categories mention- 
ed in this sub-section unless before the 
81st day of March 1958 the share of such 
person in the joint family has been sepa- 
rated by metes and bounds and the Mam- 
latdar on inquiry is satisfied that the 
share of such person in the land is sepa- 
rated, having regard to the area, assess- 
ment, classification and value of the land, 
in the same proportion as the share of 
that person in the entire joint family pro- 
perty and not in a larger proportion.” 
Now, the plain reading of Section 82-F 
W (a) shows that it deals with the right 
of a tenant to purchase the lands under 
Section 32 in respect of those lands where 
the landlord is a minor or a widow or a 
ponon subject to any mental or physical 
isability. This right is to be exercised 
as required by the provisions in Sec. 32-F 
by the tenant giving an intimation in that 
behalf to the landlord and the Tribunal 
in the prescribed manner. An obligation 
is also cast on the landlord to send an 
intimation to the tenant of the fact that 
he has attained majority. The intimation 
to be sent by the tenant has to be sent 
before the expiry of the period during 
which the landlord is entitled to termi- 
nate the tenancy under Section $1. Now, 
what is contended by Mr. Sali is that the 
landlord who had succeeded to the inter- 
est of the widow was aminor. The minor 
under Section 31 ipe a right to apply 
for possession within one year from the 
date on which he attains majority and, 
therefore, he could have given an inti- 
mation that he wanted to purchase the 
lands only after the landlord had attain- 


ed majority. What is sought to be argued | 


is that the minor-successor-in-interest 
must be treated as a minor for the pur 
poses of Sections 82-F and 81 (8) and, 
therefore, the period during which the 
intimation of purchase could be sent has 
to be decided with reference to the time 
prescribed in Section 81. In our: view, 
such a contention is wholly contrary to 
the scheme and spirit of the provisions of - 


. Sections 81 and 82 and 3832-E. - 


Mahadu . 











right of resumption. under Section $1 (1} 
excluding the landlords referred to in 
Section 81 (8), who have not exercised 
their right of. resumption. The provisions 
of Section 82 will not come into opera- 
tion where the landlords, referred to in 


a), Section 32-F 
who is a minor 


created by 
and coul 


o back to Section 31 (8), because it is 

ere that the period during which aj 
minor or a widow or a person subject to 
any mental or physical disability, is en- 
titled to terminate the tenancy is provid- 
ed. When we go. back to Section 81 (3), 
so far as the widow is concerned, -a provi- 


sion is made in. sub-clause (2), the effect! : 
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„of which is that where the landlord is a 
widow, an application for possession may 
be made by the successor-in-title of a 
widow within one year from the date on 
which her interest in the land ceases to 
exist. Therefore, where in a case like the 
instant one, a widow had died bequeath- 
ing certain property to the minor, the 
inor becomes successor-in-title of the 
widow. This successor-in-title is entitled 










from 


chase. The fact, that he is a minor at the 


view, wholly irrelevant and such a minor 
will not be entitled to contend that he 


uired to be served and an application 
or possession could have been made 
under S. 81 (2). If a landlord wants to take 
advantage of the extended period in sub- 
section (8) of Section 81, two conditions 
must be satisfied. One is that he must 
fall under one of the categories mention- 
ed in sub-section (8) of Section 31 and 
‘second is that he must be the landlord 
on 8lst December 1956 when a notice to 
terminate the tenancy has to be given. If 
any one of these two conditions are not 
satisfied, then benefit of Section 31 
cannot be availed of by a landlord. e 
minor who succeeds to the interest of a 
widow after 8lst December 1956 is not 
ja_ Person who was a landlord either on 
‘81st December 1956 and he cannot take 
tadvantage of the extension of the period 
‘provided for a minor who was a landlord 
on 31/12/1956. The period during which 
ithe minor after having succeeded to the 
widow could have terminated the tenancy 
‘of the tenant under Section 31 (8) is one 
¿year from the time of her death. The in 
‘timation required to be givenunder Sec. 
82F (1A) by the tenant in order to exer- 
cise his right of purchase should have 
been given within one year from the ex- 
piry of the period of one year referred to 






instant case, during which the tenant 
should have served an intimation, was 
lwithin two years from the death of the 
widow. . 
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Section 81 (8). Thus the period in the, 
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8. It is no doubt true that a contrary, 
view has been taken in Tungabhadrabai‘s 
case, (1976-78 Bom LR 395). In that case, 
widow Laxmibai adopted a son on 26th 
December 1957 and she died on 10th 
November 1958. The question which was 
required to be decided was whether on 
the death of Laxmibai, the tenants were 
bound to exercise their right of purchase 

iven to them under Section 32-F (1) (a), 
y giving intimation of the willingness to 
puri the land. On behalf of the land- 
ord, it was contended that the postpone: 
ment of the right of purchase conterred 
on the tenant by the provisions of the Act 
can take place only once and the right of 
the tenant to purchase the land was post 
poned on 1/4/1957 because the landlord 
was a widow. According to the landlord's 
counsel, as soon as the widow died, there 
could be no further postponement merely 
because she was succeeded by her minor 
son. Negativing this argument, the learn- 
ed Judge who decided Tungabhadrabai’s 
case observed as follows: 


“There is nothing in the provisions of 
Section 31 and Sections 32 to 32-F, which 
would indicate that the benefit is to be 
given to only one person of the exempted 
category, who was a landlord on April 1, 
1957 and the provisions of Section 32-F 
become operative on the death of such a 
person, in spite of the fact that another 
person of the exempted category becomes 
the landlord on her death.” > 


With respect to the learned single Judge, 
it appears to us that the importance of 
the fact that the person claiming benefit 
of Section 31 (3) should be the disabled 
landlord on 81/12/1956 and 31/3/1957 
has been lost sight of in that decision. We 
are, therefore, unable to accept the con“ 
struction placed in Tungabhadrabai’s case 
on the provisions of Section 81-F (1). In 
view of the legal position set out earlier, 
we are of the view that Tungabhadrabai’s 
case does not lay down correct position 
of law and it will, therefore, have to be 
overruled. 


9. In the instant case, the orders of the 
Additional Collector and the Revenue 
Tribunal have proceeded on a misappre- 
hension of the provisions of Section 32-F 
and’ they are, therefore, liable to be _ 
quashed. 


10. The learned referring Judge has 
pointed out in his order, and in our opin- 
ion correctly, that the point referred to 
us being the only point to be answered, 
the Petition will stand decided on that 
point being decided. There is no other 
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point involved in this case. Consequently, 
the orders passed by the Additional Col- 
lector and the Maharashtra Revenue Tri- 
bunal are quashed. Rule is made absolute 
with costs. 

Rule made absolute. 
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Pandharinath Sakharam Chavan, Peti- 
tioner v. Bhagwan Ramu Kate and others, 
Opponents. Í 

Special Civil Appln. Nos. 830 and 1073 
of 1974, D/- 18-2-1979. 

Bombay ‘Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 32 (1B), 29 
and 40 — Benefit of S. 32 (1B) — Avail- 
able to heirs of deceased tenant also. AIR 
1979 Bom 117, Overruled. 


Section 82 (1B) is based on the legis- 
lative fiction of the continued subsistence 
of the tenant’s tenancy notwithstanding 
his being out of possession beyond the 
period within which he could have claim- 
ed restoration thereof. S. 29 is expressly 
made inapplicable to facilitate such sta- 
tutory fiction. The wording of S. 82 (1B) 
referring to him as ‘tenant, and applying 
Ss. 32-A to 82-R to him on restoration of 

ossession, itself implies legislative dec- 
aration of such continued  subsistency. 
The expression, “the tenant was holding 
the tenancy at the time of his death” 
referred to in S. 40 does not mean that 
the tenant should be in possession of the 
land at the time of his death, for the sim- 
ple reason that the provisions also apply 
to a tenant who has been dispossessed. 
What is meant by a tenant holding at the 


time of his death is the right to be re-. 


stored to possession by reason of his be- 
ing a tenant who has been dispossessed 
unlawfully. Surely, if the tenant could be 
restored to possession notwithstanding 
the fact that the limitation provided by 
S. 29 to be restored to possession has 
elapsed, there is no reason why any more 
ecific words were required, to ensura 
e same advantage to the heirs of a de- 
ceased tenant. Once the provisions of 
S. 29 have got to be ignored, it would 
appear that the right of a tenant is a sub- 
sisting right and since it is a subsistin: 
right, there is no difficulty in the heirs o 
the tenant being able to press into their 
service the provisions of S. 40 and take 
the advantage of S. 32 (1B). AIR 1979 
Bom 117, Overruled. 
(Paras 25, 26) 
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AIR 1970 SC 1019 ll 
AIR 1940 Nag 49 (FB) 13 
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K. J. Abhyankar (in S. C. A. No. 880 of 
1974) and G. B. Karandikar (in S. C. A. 
No. 1073 of 1974), for Petitioner; 
D. M. Rane (for No. 1) (in S.C. A. 
No. 880 of 1974) and N. D. Bhat 
kal, M. H. Solkar for H. A. Solkar 
= No. 1) (in S. C. A. No. 1073 of 1974), 
or Opponents. 

NAIK, J.:— This writ petition raises 
an interesting question as to whether the 
heirs of a deceased tenant are entitled to 
the benefit of sub-sec. (1B) of S. 32 of the 
Bombay Tenancy and Agricultural Lands 
ree 1948, hereinafter referred to as ‘the 

ct’. 

2. The question arises on the follow- 
ing facts: 

3. One Rama Krishna Kate was the 
tenant of four agricultural lands situate 
at village Venegaon, Tahsil and district 
Satara. He was dispossessed by the land- 
lord Raghunath Krishna Panchpor, after 
pih June, 1955 and prior to ist April, 


4. Sub-sec. (1B) of S. 32 of the Act was 
inserted by S. 2, Schedule of Maharashtra 
Act No. 49 of 1969, which came into 
force on 17th Oct., 1969. Prior to the 
coming into force of that sub-section, the 
tenant Ram Krishna had died. The 
Tahsildar started suo motu enquiry under 
sub-sec. (1B) of S. 32 and directed re- 
storation of the possession to the heirs of 
the deceased tenant Ramu Krishna Kate. 
That order was disturbed by the Assist- 
ant Collector but the Tribunal allowed 
the revision application and restored the 
order of the Tahsildar, Satara. This would 
now enable the heirs to exercise the right 
of statutory purchase of the said land in 
terms of Ss. 32 to $2-R of the Act. 

5. The correctness and the legality of 
that order is challenged by this petition 
— Special Civil Application No. 830 of 
1974, Í 

6. When the matter was called on for 
hearing before Pendse, J. it appears that 
reliance was placed for the landlords on 
the judgment of Chandurkar, J., in Spe- 
cial Civil Appln. No. 2487 of 1973 decid- 
ed on Ist Mar., 1978. (reported in- AIR 
1979 Bom 117). Pendse J. thought that 
the decision requires reconsideration 
and as in his opinion, the point involved 
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arises in several cases, it was desirable 
that it should be decided by a Division 
Bench. The papers were placed before 
the learned Chief Justice and that is 
how the matter has come before us. 

7. Sub-section (1B) of S. 32 of the Act 
which is to be interpreted reads as under: 

“(1B} Where a tenant who was in. pos- 
session on the appointed day and who on 
account of his being dispossessed before 
the Ist day of Apr., 1957 otherwise than 
in the manner and by an order of the 
Tahsildar as provided in S. 29, is not in 
possession of the land on the said date 
and the land is in possession of the land- 
ford or his successor-in-interest on the 
Sist day of July, 1969 and the land is not 
put to a non-agricultural use on or before 
the last mentioned date, then, the Tahsil- 
dar shall, notwithstanding anything con- 
tained in the said S. 29, either suo motu 
or on the application of the tenant, hold 
an inquiry and direct that such land shall 
be taken from the possession of the land- 
lord or, as the case may be, his successor- 
in-interest, and shall be restored to the 
tenant; and thereafter, the provisions ot 


this section and Ss. 32-A to 32-R (both in- 

clusive) shall in so far as they may be ap- 

plicable, apply thereto, subject to the 

modification that the tenant shall be 

deemed to have purchased the land on 

He date on which the land is restored to 
mi 


Provided that, the tenant shall be en- 
titled to restoration of the land under 
this sub-section only if he undertakes to 
cultivate the land personally and of so 
much thereof is together with the other 
land held by him as owner or tenant 
shall not exceed the ceiling area. 

“Explanation: In this sub-section “suc- 
` cessor-in-interest” means a person who 
acquires the interest by testamentary dis- 
position or devolution on death”. 


` § Jt was argued by. Mr. Abhyankar 


and Mr. Karandikar for the landlords that . 


sub-sec. (1B) of S. 82, creates a new right, 
of tenancy in the land, and statutory pur- 
chase thereof with effect from its enforce- 
ment on 17-10-1969 and since that right 


of tenancy was not subsisting when the - 


tenant died, S. 40 of the Act was not at- 
tracted, and therefore, the heirs of the 
deceased tenant are not entitled to the 
benefit of sub-sec. (1B) 


9. As against that, it is submitted by 
Mr. Rane, learned advocate for the tenant, 
that sub-sec. (1B), does not. create a new 
right. but it only restores the. remedy to 
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‘ dispossessed, within the 
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effectuate the right of tenancy in recogni- 
tion of its continued subsistence which 
had become unenforceable due to the ex- 
piry of the period of limitation prescrib- 
ed under S. 29 of the Act. It being thus 
a case of subsisting tenancy, S. 40 of the 
Act is certainly attracted. 


- 10. In support of his submission that 


sub-sec. (1B) of S.32 creates a new right 


Mr. Abhyankar urges that the tenancy of 
the tenant was already extinguished after 
expiry of the two years period from the 
date of dispossession, under the provi- 
sions of S. 29 of the Act long prior to the 
S. 32 (1B) of the 
Act. Developing his arguments Mr. 
Abhyankar urges that under S. 29 of the 
Act, a tenant who was entitled to posses- 
sion was required to make an application 
within two years from the date on which 
the right to obtain possession of the land 
had accrued to him. Therefore, the re- 
medy of making such an application was 
barred after the expiry of two years after 
the dispossession. If the remedy to re- 
cover possession was barred, submits Mr. 
Abhyankar, the tenancy rights therein 
also were extinguished. He submits that 
it is settled law that the principle enun- 
ciated in S. 27 of the Limitation Act, 
1963 which is analogous to S. 28 of the 
Limitation Act, 1908, is of general ap- 
plication. If under a special law like S. 29 
of the Act, the remedy of recovering pos- 
session was barred, the right of tenancy 


was also extinguished. 


ll. In support of that submission Mr. 
Abhyankar has drawn our attention to 
the cbservations of the Supreme Court in 
Dindayal v. Rajaram, AIR 1970 SC 1019. 
The relevant observations in para. 10 are 
to this effect : 


“It is well settled that the principle 
underlying Sec. 28 of the Indian Limi 


_tation Act, 1908 (same as S. 27 of the 


Indian Limitation Act, 1963) is of general 
application. It is not confined to suits and 
applications for which a period of: limita- 
rn is prescribed under the Limitation 
Act.” ; 

12. Reliance is also placed on the 


‘decision of the Allahabad High Court in 


Dalip Rai'v. Deoki Rai, (1899) ILR 2! 
All 204, where it is held that the failure 
of a tenant to apply under S. 95 (a) of the 
North-Western Provinces Rent Act, 1881, 
for the recovery of the occupancy of the 
land, of which he has been wrongfully. 

i period of six - 
months after the date of dispossession — 


` prescribed for such applications by See 
a 
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tion 96 (e), has the effect- not -only of 
pe TE e tenant’s remedy, but of ex- 
tinguishing the tenant’s right to the oc 
-eupancy of the land- 


18. Similar view is taken in Punjaram 
Jagoba v. Ramu Chintoo, ATR 1940 Nag 
49 (FB), and also by Dharmadhikari, J. 
in Baswant Motiram v. Ganpat Dhanji, 
1975 Mah LJ 9 and more recently also a 
similar view is taken by one of us (Desh- 
pande, J.) on a difference of opinion be- 
tween Deshmukh, J. (as the learned Chief 
Justice then was) and Bridul, J. in Shiv- 
‘ gonda v. Chandrakant, 1978 Mah LJ 169. 

14. Relying on the above authorities, 
Mr. Abhyankay urges that since by the 
time sub-sec. (1B) came into force the 
tenancy rights of a tenant who is since 
deceased were already extinguished due 
to the loss of remedy to recover posses- 
sion under S. 29 of the Act, there was no 


subsisting tenancy when the tenant 
died. When the deceased tenant 
himself owas not holding ten- 
ancy rights in the land, ques- 


tion of his heirs claiming to continue the 
same by reference to any statutory right 
under S. 40 of the Act cannot arise. Ad- 
mittedly the deceased tenant was holding 
statutory tenancy in this case. The argu- 
ment which is, therefore, urged upon us 
with considerable force is that, there be- 
ing thus no subsisting tenancy when the 
tenant died, prior ‘to the coming into 
force of sub-sec. (1B), the heirs of such 
tenant, not being able to claim to. inherit 
it cannot claim the new rights conferred 
under S. 82 (1B) of the Act. S. 40 (1) 
reads as under: 

“Where a tenant (other than a perma- 
nent tenant) dies, the landlord shal! be 
deemed to have continued the tenancy 
on the same terms and conditions on 
‘which such tenant was holding it at the 
time of his death, to such heir or heirs 
` of the deceased tenant as may be willing 
to continue the tenancy.” 


15. No doubt, the argument at first 
. blush would appear to be of considerable 
force. But then in our opinion, on a 
. plain reading of the provisions of sub- 


sec, (1B), it is not possible to hold that: 


that sub-section creates a new tenancy o 
_ a new tenancy right. ‘ = 


16. Section 32 and the other sections 
which follow up to S. 33 are to be found 
` in Part II, Chap. IHI of the Act, under 
the heading “Purchase of land by tenants”. 
S. 32 provides that the tenants who were 
in possession of the land`on the . tillers’ 
.day, viz, Ist day of Apr., 1957, would. be 
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‘was, therefore, taken 


cial provisions of sub-sec. (1A) b 
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deemed to have purchased the: land ‘sub- 
ject to the provisions of that section and 
the succeeding sections. The legislature 
realised that there were certain tenants 
who by virtue of their being dispossessed 
before.the Ist day of Apr., 1957 could not 
avail of the provisions of S. 32, although 
they might have filed application for pos- 
session under S. 29 (i) of the Act or had 
still time to make such applications. 
Therefore, the Legislature introduced 
S. 32 (1A) by Bombay Act No. 68 of 1958 
which provides that where a tenant on 
account of his eviction from the land by 
the landlord before the Ist day of Apr. 
1957 is not in possession of the land on 
the said date but had made or makes an 
application for possession of the land 
under sub-sec. (1) of S. 29 within the 


‘period specified in that sub-section, then 


if the application is allowed by the Mam- 
latdar, or as the case may be, in appeal 
by the Collector or,in revision by the 
Maharashtra Revenue Tribunal, he shall 
be deemed to have purchased the land 
on the date on which the final order al- 
lowing the application is passed. Care 
by this provision to 
give the benefits of S. 82 to the tenants: 
who were dispossessed on Ist day of 
Apr., 1957 and who had either made the 
application under S. 29 with success or 
make the application under S. 29 within 
the prescribed period with success. 

17. The Legislature also appears to 
have realised that notwithstanding the 


. provisions of sub-sec. (1A) there were 
- several. tenants who for obvious reasons 


could not or did not avail of the panei 
m a 
ing an application under S. 29 within the 
prescribed pa It was precisely witb 
a view to benefit such class of ignorant, 


, docile, gullible and unfortunate tenants 


that, sub-sec. (1B) was enacted and speci- 
al care was taken to empower the Tah- 
sildar to act under the sub-section either . 
šuo motu or on the application of the 
T by Maharashtra Act No. 49 of 


18. While effectuating such an inten- 
tion, the Legislature had to provide for 
(1) restoration of possession of the land 
to such tenants, (2) removal of the hurdle 
of limitation created by S. 29 of the Act, 


n B removäl of the legal effect of inaction 
o 


tenant in claiming such restoration for 
a period of more than twelve years, ( 
protecting the innocent transferees an 
changes in user of land, occasioned in 
the -ordinary course relying on such in- 
action,.and (5) ensuring that the . tenant 
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cultivates the land personally on such 
restoration in terms of S. 82 (1) (a) (ii), 
and (6) ensuring that the total area so 
held does not exceed the ceiling area in 
terms of §. 32A. 


19. In the absence of any reason and 
express provision, it will also be reason- 
able to assume that heirs of the tenant, 
dying during this period, would also be 
entitled and enable to avail of the bene- 
fits under sub-sec. (1B) in the same manner 
as the tenant himself, as S. 40 of the Act is 
expressly enacted to ensure all benefits 
for the heirs of any tenant which the 
tenant himself could have availed of. 
Sub-sec, (1B) shall have to be examined 
by reference to these legislative intend- 
ments and requirements. 


20. Close examination of this sub- 
sec, (1B) of S. 82, would show that it 
seeks to ensure, the right of statutory pur- 
chase of such tenants also who were dis- 
possessed beforé Ist Apr., 1957 “other- 
wise than in the manner and by an order 
of Tahsildar as provided in S. 29”, 
were unable to avail of it because of 
their such dispossession, on condition that 
they cultivate the land so restored per- 
sonally, and their total holdings do not 
exceed one ceiling area. These two con- 
ditions are applicable to the tenant, cover- 
ed by Ss. 32 (1) and 82 (1A) also. The 
tenants of lands, converted to non-ag- 
ricultural use or transferred to strangers 
in ordinary course during this period, ex- 
cepting under testamentary disposition, 
however are excluded, to prevent dislo- 
cation of their occupants. 


21. Secondly, notwithstanding the ten- 
ants being out of possession, during the 
period from August, 1955 till 17-10-1969, 
when this sub-section (1B) is introduced 
in the Act, they are referred to in i 
sub-section advisedly as the “tenant”, and 
provisions of Ss. 82A to 82R are. made 
applicable to them on such restoration of 
possession, as if they continued to be 
such tenants. This legislative assumption 
and fiction is in keeping with (1) S. 14 of 
the Act which does not recognise ter- 
mination of tenancy otherwise than by 
recourse to procedure contemplated there- 
under, notwishstanding anything contrary 
in any enactment, agreement or usage 
and (2) S. 29 (2) of the Act which pre- 
vents any landlord from taking possession 
Ohne under the order of the Mamlat- 

ar. 


22. Thirdly, it not only restores the 
lost remedy to the tenant of getting back 
possession through Tahsildar, but also 
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authorises the Tahsildar to take action 
suo motu to that effect, notwithstanding 
the provisions of S. 29 of the Act. This 
non obstante clause has twofold plain 
implications. In the first place, it makes 
Section 29 inapplicable to the claim of 
the class of the tenants covered under 
this sub-section and removes the hurdle 
of limitation from the way of such res 
toration of the land to them, In the second 
place, it also consequently wipes out the 
effect of the inaction of the tenants in not 
seeking possession within the period of 
two years prescribed thereunder. This 
indeed must follow, once Section 29 
ceases to have any application to them 
retrospectively. The legislative fiction of 
the continued subsistence of tenancy ad- 
verted to earlier, thus appears to have 
been based on this non obstante clause 
also. The ratio of the cases, relied on by 
Mr. Abhyankar and Mr. Karandikar 
would thus not be attracted, and tenancy 
rights therein cannot be said to have been 
extinguished. Extinction of the rights in 
the land under these authorities, is sup- 
posed to be the result of the failure, of 
the persons entitled, to avail of the re- 
medy of restoration of possession within 
the time prescribed. en any period 
ceases to be prescribed for such posses- 
sion on the inapplication of S. 29, question 
of extinction of the rights involved in the 
property also cannot arise. The contention 
of Mr. Abhyankar and Mr. Karandikar, 
therefore, that tenancy rights stood ex- 
tinguished on the expiry of the period of 
two years prescribed under S. 29, and the 
rights conferred on the said tenant under . 
sub-sec. (1B) are new rights, is liable to’ 
be rejected. Secondly, once the tenancy 
rights are held to be subsisting in spite 
of the tenant’s being out of possession for 
several years, any question of such ten- 
ant’s not holding tenancy on the date of 
his death and his heirs being unable to 
inherit such statutory tenancy rights under 
Section 40 also cannot arise. The conten- 
tion of the learned Advocates to that ef- 
fect also is liable to be overruled. 


é 

23. It is true that sub-section (1A) 
of Section 32 introduced earlier 
in the Act does not exclude the lands 
transferred, or converted to non-agricul- 
tural use after the dispossession of the 
tenant, as does sub-sec. (1B). It is, how- 
ever, an error to suggest, as contende 
by Mr. Karandikar that it makes any dif- 
ference to the contents of the rights of 
the tenant conceived under either of these 
provisions. It was not necessary to exclude 
these lands from the purview of sub-sec- 
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tion (1A). Possibility of the tenant claim- 
ing restoration of the land, within the 
period poned under S. 29 could be 
assumed to be present to the mind of 
noy one concerned. But the same could 
not be said to be true of the changes in 
the land brought about after the expiry 
of the prescribed period, covered by sub- 
section (1B). Exclusion of such lands from 
sub-section (1B) does not affect the con- 
tents of the vighi as such though it results 
in depriving the tenants of such lands 
from the benefit due to their own inac 
tion. This contention has no bearing on 
the point under consideration. 

24. It does not appear to have been 
argued before Chandurkar, J., as was argu- 
ed before us, that rights under Sub-sec- 
tion (1B) were new rights. The learned 
Judge accepted that, the tenant disposses- 
sed during the period indicated in the 
Sub-section, would be entitled to rights of 
statutory purchase under this sub-section 
notwithstanding his being out of posses- 
sion for more than 12 years. The learned 
Judge, however, held that, heirs of such 
tenant would not be so entitled because 
of the absence of any express indication 
to that effect. According to him, the ten- 
ant dying after two years of dispossession 
before the enforcement of sub-sec. (1B) 
cannot be assumed to have been “hold- 
ing” the “tenancy” at the time of his death 
to warrant any fiction raised under Sec 
tion 40 of the Act, of the landlord having 
continued it to the tenant’s heirs, as the 
tenant himself had lost his remedy after 
the expiry of two years. This is what the 
learned Judge observes : 

“Now, admittedly the provisions of Sec- 
tion 82 (1D) have themselves came into 
operation more than 12 years after the 
lst day of April 1957, absence of posses- 
sion on which day is material before Sec- 
tion 32 (1B) begins to operate. Therefore, 
even under the general law of the land, 
if a tenant was not entitled to be restor 
ed to possession by virtue of the passage 
of the period of 12 years, unless there 
are compelling reasons in Section 82 (1B) 
to deprive the landholder of the rights 
which might have accrued to him by the 
law of limitation it may not be possible 
to enlarge the scope of S. 82 (1B) of the 
Tenancy Act beyond what was intended 
by the Legislature..... ....” 

The learned Judge then observed : 

“Section 32 (1B) does not refer to any 
restoration of tenancy. It merely refers to 
a restoration of possession and all that 
has been done by the provisions is that 
after the possession is restored, the provi 
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sions of Sections 32A to 82R become ope- 
rative. However, unless it is possible to 
hold that the tenancy was treated as sub- 
sisting by the legislature, it will not be 
possible for the heirs to invoke the provi- 
sions of Section 40 of the Tenancy Act 
and there is no indication in S. 32 (1B) of 
the Tenancy Act that right up to the date 
of making the order or on the day on 
which Section 32 (1B) was inserted, the 
tenancy was to be treated as having been 
subsisting”. 

25. We have already indicated how 
sub-section (1B) is based on the legisla- 
tive fiction of the continued subsistence 
of the tenant’s tenancy notwithstanding 
his being out of possession beyond the 
period within which he could have claim- 
ed restoration thereof. Section 29 is ex- 
pressly made inapplicable to facilitate 
such statutory fiction. We have also dis- 
cussed how the wording of this section 
referring to him as ‘tenant’, and applying 
Sections 82A to 82R to him on restoration 
of possession, itself implies legislative 
declaration of such continued subsistency. 
With respect, the learned Judge does not 
appear to us to be right in assuming that 
the tenant’s tenancy was not subsisting at 
the time of his death and on that basis 
further holding that heirs could not in- 
herit the same. 


286. It is not suggested that the ten- 
ant must be in physical possession of the 
land to enable his heirs to succeed to 
the tenancy in exercise of his statutory 
right under Section 40 of the Act. Now,| 
the expression, “the tenant was holding; 
the tenancy at the time of his death” re-| 
ferred to in Section 40 does not mean 
that the tenant should be in possession of 
the land at the time of his death, for the 
snilo reason that the provisions also 
apply to a tenant who has been disposses- 
sed. What is meant by a tenant holding 
at the time of his death is the right to be 
restored to possession by reason of his 
being a tenant who has been dispossessed! 
unlawfully. Surely, if the tenant could 
be restored to A ya rni notwithstanding 
the fact that the limitation provided by) 
Section 29 to be restored to possession! 
has elapsed, there is no reason why any 
more specific words were required, to! 
ensure the same advantage to the heirs. 
of a deceased tenant. Once the provisions) 
of Section 29 of the Act have got to be 
ignored as we have pointed out earlier, 
it would appear that the right of a ten“ 
ant is a subsisting right and since it is a 
subsisting right, we find no difficulty in| 
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the heirs of the tenant being able to ler 
into their service the provisions of S. 40 
of the Act and take the advantage of Sec- 
tion 32 (1B). 


27. The learned Judge referred to the 
fact that there is no express provision 
made in sub-section UB) of Section 32 
about giving the benefit of that provision 
to the heirs and a representatives of 
the tenant. When the expression ‘tenant’ 
has been used in that provision and if the 
tenancy is deemed to be subsisting as we 
have held, it would follow that the pro- 
visions of Section 40 are immediately at- 
tracted and that is precisely why no ex- 
press provision was considered necessary, 
so as to cover the heirs and legal repre- 
sentatives of the tenant. l 


28. The learned Judge, as we have 

inted out, has observed that S. 32 (1B) 

oes not refer to any restoration of ten- 
ancy and that it merely refers to restora- 
tion of possession and all that has been 
done by the provision is that after the 

ossession is restored, the provisions of 
ections 82A to 32R become operative. In 
our opinion, the very’ expression ‘tenant’ 
occurring in the opening part of this sub- 
section, TIB) 


of Sections 32A to 32R on restoration of 
the land to the tenant referred to therein, 
could be explained on the solitary legis- 
lative hypothesis of the tenancy being 
subsisting. 


29. Expiry of 12 years from the date 


of dispossession would not operate. 


against heirs for the same reason for which 
it cannot operate against the tenant him- 
self. We have thus no hesitation in hold- 
ing that the heirs of any tenant dying 
during the period are as much entitled to 
rights under sub-section (1B) as the de- 
ceased tenant himself. 


30. Having expressed our views on the 
reference, about the true and correct in- 
terpretation of Section 82 (IB) in its ap- 
plication to the heirs of a deceased ten- 
ant, as desired by the learned Advocate 
for both the sides, we direct that the 
matter may be sent back to the learned 
single Judge for disposing of the case on 
merits. The costs to abide the result. 


Order accordingly. 





Nakabai v.- Mahadu 


and indication of application - 


ALR. 


AIR 1980 BOMBAY 208 
DESHPANDE AND KOTWAL, JJ. 


Sau. Nakabai, Appellant v, Mahadu 
Pe Adsule and others, Respon- 
ents. 


Letters Patent Appeal No, 72 of 1975, 
D/- 14-8-1979*, 


Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss, 88B, 27, 40 
and 30 — Statutory tenancy in respect of 
land covered by S. 88B — Whether heri- 
table. S. A. No. 1481 of 1967 (Bom), Re- 
versed, (T. P. Act (1882), S. 105). 


It is true that Chap. V of the T P, 
Act dealing with leases of the immov- 
able properties, does not expressly maka 
fenancies inheritable. This inheritability . 
however, flows firstly from tenancy be- 
ing an interest in the property and se- 
condly, from contract of tenancy in the 
very nature of things, being enforceabla 
by or against the heirs of the parties to 
the contract. Every tenancy whether 
contractual or statutory is ordinarily 
heritable, heritability being an ‘incident 
of tenancy. One has to examine the 
Statute to ascertain if it is destructive of 
the same, The contention that exclusion 
of Section 40 from ifs operation to the 
lands belonging to a public trust covered 
by Section 88B itself is indicative of 
legislative intent to the contrary is with- 
out substance. Section 40 is merely re~ 
strictive of right of inheritance fo a few 
out of the many heirs, Inapplication of 
S. 40 results merely in the opening suc- 
cession to all the heirs of the deceased 
tenant, and not destroying the inheritabi- 
lity itself Section 30 is merely clarifica- 
tory and declaratory of what is even 
otherwise implicit, The section by itself 
does not creafe or destroy any rights 
whatsoever. Secondly, the incident of 
inheritabilify being an integral attribute 
of tenancy, the question of deriving sup- 
port for it from any “other provision, 
custom or usage” within the meaning 
of Section 30 does not arise, Inapplica- 
tion of Section 30 to tenancies of land 
covered by Section 88B thus cannot puf 
such tenancies to any disadvantage, 
Application of Section 27 is not exclud 
ed under Section 88B (1j. Permissibi- 
lity of the partition of the tenanted lands 


“Against decision of Apte J, in S. A, 


No. 1481 of 1967. 
CEC 1 
€X/CX/B639/80/JHS s g ae oa 


1980 . Nakabai v. 
between the heirs of any: tenant under 
the second ‘proviso to Section 27; in spite 
of the prohibition against sub-division 
of the lands, clearly implies legislative 
recognition ‘of the heritability of the 
tenancies. There is nothing to suggest 
that the proviso or the section applies 
only to contractual and ‘not to the statu- 
tory’ tenancies. AIR 1976 SC 2229 Rel. 


on: S. A. No. 1481 of 1967 (Bom) Re- 
versed. (Paras 10, 11, 14, 16, 19) 
Cases Referred: Chronological Paras 
AIR 1979 SC 112) 15 
ATR. 1976 SC 2229 § 7, 13, 16 
ATR 1972 SC 2526 3 
ATR 1967 SC 744 11 
ATR, 1965 SC 414 3, 13 


(1959) 61 Bom LR 419 3 
AIR 1954 Bom 257 18 
(1953) 55 Bom LR 582: AIR 1954 Bom 

56 3 
(1950) 52 Bom LR 627: AIR 1951 Bom 

175 3 
AIR 1943 Bom 148 18 
(1877) 4 Ind App 223:ILR 3 Cal 210 


(PC) 18 

R. G. Samant, for Appellant; B. P. 
Apte, for Respondents Nos. 1 and 2C. 

DESHPANDE, J.:— This Letters 


Patent Appeal, against a judgment of a 
learned single Judge of this Court in 
Second Appeal, on a certificate by him, 
raises a question of some importance, 
namely whether tenancy rights of a 
statutory tenant in the agricultural lands 
belonging to the Public Trust, covered 
by Section 88B of the Bombay Tenancy 
and Agricultural] Lands Act (hereinafter 
referred to as ‘Act’) are heritable or not. 


2. The appellant—the original plaintiff 
and defendants Nos. 2 to 4 are sisters. 
Defendant No. 1 is the son of the de- 
fendant No. 2. Plaintiff's mother Bhagira- 
thibai died om 31st May 1958. The plain- 
tiff filed this suit for possession of her 
share, as an heir, in the properties left 
by her mother including the agricultural 
lands detailed at Serial Nos. B. C and 
D in part (1) of the plaint. The lands 
belong to a Public Trust and the de- 
ceased Bhagirathibai was the tenant 
thereof. The lands are held to have 
been covered by Section 88B of the Act. 
The plaintiffs suit was decreed by the 
Trial Court as well as the first Appellate 
Court. Apte J. however, allowed defen- 
dant No: 1’s Second Appeal to the ex- 
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tent of the lands in paras B to D of the 
plaint, on the limited ground that tenancy 
rights in the lands of the Public Trusts 
covered by Section 88B of the Act were 
not heritable. The correctness of this 
view is assailed in this appeal. 

3. That lands belong to Devastan and 
the Devastan is registered as a Public 
Trust and is covered by Section 88B of 
the Act is not in dispute. All the Courts 
have proceeded on the basis that Bhagi- 
rathibai was a statutory tenant of the 
lands in dispute. It has been consis- 
tently held by this Court that statutory 
tenant holds only a personal right to 
remain in possession of the property, 
during his lifetime as long as he complies 
with. other terms of tenancy, and that 
he does not hold any estate or heritable 
or transferable interest therein. This is 
because it is the statute that prevents 
his eviction notwithstanding the termina- 
tion of his contractual tenancy. Judg- 
ments of this Court in State of Bombay 
v. Virendra Motabhoy, reported in (1950) 
52 Bom LR 627 and Eruch J. Bepasola v. 
B. D. Mirchandani reported in (1953) 55 
Bom LR 582, dealing with the tenan- 
cies in the house property and in Bai 
Jamna v. Bai Dhani reported in (1959) 61 
Bom LR 419 dealing with the tenancy of 
agricultural lands are illustrative of this 
view. Judgment of the Supreme 
Court in the case of Anand Nivas Pvt. 
Ltd. v. Anandji Kalyanji’s Pedhi report- 
ed in AIR 1965 SC 414 arising out of 
Rent Act further confirmed same view. 
Statutory tenant in this case was held 
incompetent to sublet. In. the case of 
J. C. Chatterjee v. Sri Kishan Tandon 
reported in AIR 1972 SC 2526 statutory 
tenancy was held not to be heritable on 
the same basis. 

4. Under Section 40 of the Act how- 
ever, certain heirs are deemed to have 
continued to be tenants after the tenant’s 
death, while Section 27 of the Act pre- 
venting sub-division of the leased lands. 
permits it if it becomes necessary for 
partition between heirs of the tenants. 
The trial Judge and the first Anpellate 
Court relied on those provisions, and 
upheld plaintiffs claim for partition as 
the heir. Apte, J. however, found that 
Section 40, the substantive source of 
inheritance was expressly excluded from 
its operation, to the lands of the Public 
Trusts and in the absence -of substantive 
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right of inheritance, mere permissibility 
of portion contemplated under S. 27 
of the Act could not be of any avail. 


5. Mr. Samant, the learned Advocate 
for the plaintiffs, however, drew our at- 
tention to a passage from Mulla’s T. P. 
Act at page 645, 6th edition and to a 
recent judgment of the Supreme Court 
in the case of Damadilal-v. Parashram, 
reported in AIR 1976 SC 2229. He con- 
tends that if heritability is the ordinary 
incident of any tenancy, and not the 
creature of the excluded Section 40, the 
same cannot be excluded from the statu- 
tory tenancies unless, the Act is found 
to contain any provision inconsistent 
therewith or contrary thereto. Accord- 
ing to Mr. Samant, far from any provi- 
sion of the Act indicating any contrary 
legislative intent, Sections 27 and 40, 
rather are demonstrative of its intent to 
preserve and retain this incident of heri- 
tability. Inapplication of the restrictive 
provision of Section 40 of the Act merely 
indicating which of the many heirs could 
elaim such inheritance, cannot. and does 
not affect this ordinary incident, Mr. 
Samant’s contention in our opinion, is 
well founded. 


6. The passage from page 645 of the 
T. P. Act by Mulla, 6th Edition reads as 
follows :— 


“The estate of the lessor and lessee are 
estates of inheritance, and the interest 
of the lessor and the lessee after their 
death vest in their heirs, executors or 
devisees, This is not so expressly stated 
in the Act for the Act does not deal 
with the subject of succession”. 


7. The learned author obviously 
could have contractual tenancies in mind 
while making the above statement. This, 
however, is held to be true in Damadi- 
lal’s case (supra) even of the statutory 
tenancies also, unless statute concerned 
itself indicates to the contrary. In 
Damadilal’s case, landlord claimed pos- 
session ‘on the ground of default in pay- 
ment of rent, and need for personal oc- 
cupation, The suit was dismissed by the 
trial Court but decreed in appeal. 
During the pendency of the Second Ap- 
peal in the High Court, the tenant died 
and his heirs prosecuted the same though 
failed. The landlord succeeded on 
merits on both the points, in'the High 
Court and the Supreme Court. The 
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landlord also challenged the right of 
the heirs of the tenant to prosecute ap- 
peal in the High Court and the Supreme 
Court on the ground that statutory 
tenancy was not heritable and heirs 
could not claim any right therein. Re- 
liance was placed by the landlord on 
the ratio of the Anand Nivas’s case 
(supra) while resisting the heir’s claim to 
inherit, such statutory tenancy. 


8. The Court in its judgment first 
traced the origin of the undefined con- 
cept of statutory tenancy to the English 
Rent restriction enactment of 1915 and 
quoted the definition of the word “statu- 
tory tenant” from Section 49 (1) of 
Housing Repairs and Rent Act of 1954, 
further carried in subsequent 1957 enact- 
ments, to show how it expressly ex- 
cludes “tenancy” and indicate how the 
rule of English case law as to the statu~ 
tory tenancy being a personal right, 
was founded on this definition. After 
quoting observations from a few of the 
cases, the Court observed in para 11 
page 2234: 


“We ‘find it difficult to appreciate how 
in this country, we can proceed on the 
basis that a tenant whose contractual 
tenancy has determined, but who is pro- 
tected against eviction by the statute, 
has no right of property but only a per- 
sonal right to remain in occupation, 
without, ascertaining what his rights 
are “under the statute”. 

Their Lordships then observed: 


“The concept of a statutory tenant 
having no estate or property in the pre- 
mises which he occupies is derived from 
the provisions of the English Rent Acts. 
But it is not clear how it can be assu- 
med that the position is the same in 
this country without any reference te 
the provisions of the relevant statute”. 


The learned Judges then observed: 


‘Tenancy has its origin in contract. 
There is no dispute that a contractual 
tenant has an estate or property in the 
subject-matter of the tenancy, and in- 
heritability is an incident of the tenancy. 
It cannot, be assumed; however, that 
with the determination of the tenancy 
the estate must necessarily disappear 
and the statute can only preserve his 
status of irremovability and not the 
estate he had! in the premises in his oc- 
cupation.” i 
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Indicating how this assumption can be 
displaced by any positive provision of 
law, their Lordships further observed: 

“It is not possible to claim that the 
“sanctity” of contract cannot be touched 
by legislation. It is, therefore, neces- 
sary to examine the provisions of the 
‘Madhya Pradesh Accommodation Con- 
tro! Act’, 1961 to find out whether the 
respondents’ predecessors-in-interest re- 
tained a heritable interest in the disput- 
ed premises even after the termination 
of their tenancy”. 


9. The Court then quoted the defini- 
tion of the word “Tenant” in Section 2 
(1) of the Madhya Pradesh Accommoda- 
tion Control Act and emphasised how 
persons remaining in possession after 
termination of tenancy, also were tenants 


under it. The Court then observed: 


“The definition makes a person con- 
tinuing in possession after the deter- 
mination of his tenancy a tenant usless a 
decree or order for eviction has been 
made against him, thus putting him on 
par with a person whose contractual ten- 
ancy still subsists. The incidents of such 
tenancy must therefore be the same un- 
less any provision of the Act conveyed a 
contrary intention”. 


10. The Court thus holds that every 
tenancy whether contractual or statutory 
is ordinarily heritable, heritability be- 
ing an incident of tenancy. One has to 
examine the statute to ascertain if it is 
destructive of the same. ‘This expressly 
overrules the earlier case law including 
the Anand Nivas’s case (supra) under 
‘which, statutory tenancy was held 
merely to be a personal right of the ex- 
contractual tenant, and as such was 
neither heritable nor transferable. The 
judgment also demonstrates how Eng- 
lish cases were based on the wording of 
the definition of the English law and as 
such were distinguishable and reliance 
thereon, without reference to the word- 


ing of our statute concerned was mis- 
conceived. 
11. It is true that Chap. V of the 


T. P. Act dealing with leases of-the im- 
movable properties, does not expressly 
make tenancies inheritable. This inheri- 
tability however, flows firstly from 
jtenacy being an interest in the property 
jand secondly, from contract of tenancy 
jin the very nature of things, being en- 
tforceable ‘by or against the heirs of the 
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parties to the contract. In the case of 
Ram Baran v. Ram Mohit reported in 
AIR 1967 SC 744 the contract of lease is 
held normally, in the absence of con- 
trary provision expressed or implied, to 
be enforceable against the parties there- 
to‘or their legal heirs and legal repre- 
sentatives including lessees and trans- 
ferees, 


12. Mr. Apte, the learned Advocate 
appearing for tthe respondents contends 
that ratio of Damadilal’s case must be 
limited to the provision of the Madhya 
Pradesh Accommodation Control Act and 
cannot be held to be of universa] applica- 
tion. In either case, so contends Mr. 
Apte, it can have no application to the 
cases arising out of Bombay Rent Act 
or to the laws dealing with tenancy of 
the agricultural lands, This contention 
is attractive superficially but is liable 
to be rejected on close scrutiny. The 
lease whether of agricultural lands or 
house property, is the creature of the 
contract and is governed by the Contract 
Act and the Chap. V of the T. P. Act 
which is expressly made applicable to 
the tenancies under the Act by S. 3 
thereof. That contract of lease creates 
lessee’s estate and interest in the im- 
movable property is not disputable and 
not disputed by anyone. The judgment 
of the Supreme Court in Damadilal’s 
case differs from ‘its earlier one in 
Anand Nivas’s case, on whether termina- 
tion of contractual lease wipes out the 
said estate and interest when the tenant’s 
possession is protected by the statute as 
long as tenant complies with terms of 
tenancy. According to the ratio of 
Anand Nivas’s case it does, while accord- 
ing to the ratio of Damadilal’s case, the 
same does not ipso facto get- effaced un- 
less statute so declares. The question 
involving: merely of an interpretation of 
S. 2 (1) of the Madhya Pradesh Rent Act 
turned ultimately on the basic incidents 
of tenancy itself without regard to whe- 
ther it pertains to house or agricultural 
property and whether it arises out of 
one local Rent Act or the other. It is 
therefore, idle to suggest that Jaw laid 
down in this case is not applicable to 
Bombay enactments or land reform 
legislation. The definition of the word 
tenants in Section 2 (18) of the Act is 
wide enough to include statutory 
tenants in the same way as is Section 2 
(i) of the Madhya Pradesh Act, dealt 
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with in Damadilal’s case, notwithstand- 
ing the two being worded differently. 
Ratio of Damadilal’s case would apply 
to the present case-‘with equal force. 


13. In Anand WNivas’s case, tenant 
had sublet a portion of the premises 
after expiry of lease period, and his 
having become merely a statutory tenant. 
In fact, the said sub-lease was effected 
by him after suit for possession was in- 
stituted by the landlord, for non-pay- 
ment of rent. Sub-lessee resisted ex- 
ecution of the decree and filed a suit for 
injunction claiming protection of the 
Rent Act. This claim of the sub-lessee 
was rejected by all.the Courts. His an- 
peal in the Supreme Court was heard 
by a Bench of 3 Judges. Shah, J. speak- 
ing for the majority held the sublease 
to be invalid, statutory tenant being, in 
his opinion, incomnetent to so sublet the 
premises, he having no estate, property, 
or interest therein. Sarkar, J. did not 
record any express dissent on this point. 
Statutory tenant’s claim to sublet was 
upheld by him relying on certain Eng- 
lish eases and provisions of Ss. 12 (1), 
13 (1) (e) and Section 14 of the Bombay 
Rent Act. The wording of Ss. 12 (1) 
and 13 (1) (e) was held by the learned 
Judge to be on nar with Ss. 4 (1) (h) 
and 15 (1) of the English Rent and Mort- 
gage Interest (Restriction) Act, 
This was contrary to what Shah, J. had 
found. On the anvlication of Section 52 
of the T. P. Act also the learned Judges 
differed. Dissenting judgment gives an 
impression as if the suh-lease by statu- 
tory tenant during nendency of the suit 
even after his having himself rendered 
liable to eviction. also could be valid. 
No occasion, to examine the said question. 
further however. arose because of Sarkar, 
J. being in minority. The three Judges’ 
Bench in Damadilal’s case. while over- 
ruling majority view of Shah, J. record- 
ed in Anand Nivas case, as to the statu- 
tory tenant having no estate and interest 
in the suit premises, did not indicate any 
approval of the reasoning of Sarkar, J. 
‘Ratio of Damadilal’s case, is binding on 
us being the later judgment of the co- 


ordinate Court. and as discussed earlier, . 


supports the contention of Mr. Samant. 

14. Mr. Ante then contends. that ex- 
clusion of Section 40 from its operation 
to the lands of Devastan itself is indica- 
tive of legislative intent -to the con- 
trary. This assumes that Section 40 -of 
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the Act is the source of right of inheri- 
tance. When the Supreme Court treats: 
inheritability as the incident of the 
tenancy, it has obviously, the’ Contract 
Act and the T. P. Act in mind, as being 
the fountain of such inheritability, of 
which the tenancy is the creature. Sec- 
tion 40 of the Act therefore, cannot now 
be held to be such source, after the law 
enunciated in Damadilal’s case. So con- 
sidered Section 40 is merely restrictive 
of right of inheritance to a few out of the 
many heirs. So was Section 40, prior 
to its amendment as also the correspond- 
ing Section 9 of the 1939 enactment, 
though choice of the heirs was different. 
Inapplication of Section 40 results mere- 
ly in the opening succession to al] the 
heirs of the deceased tenant, and not de- 
stroying the inheritability itself. 


15. In a recent judgment in the case 
of Vithal v. Smt. Shamrao reported in 
ATR 1979 SC 1121 to which our attention 
was drawn by Mr. Apte, the Supreme 
Court rejected a claim for possession of 
land from the landlord under Ss. 37 
and 39 of the Act made by the heirs of 
the tenant who died long before Sec- 
tion 40 was amended in 1956. Judgment 
indicates how, heirs’ claim to the tenancy 
under jt denended on landlord’s offering 


the same and how no ocerasion for such 


offer could arise in the said case on ac- 
count of the lands being in landlord’s nos- 
session at the relevant time. In para 8 
of their judgment the Court indicated 
how ratio of Damadilal’s case was inap- 
plicable. 

If, Sertion RAB ‘of the Act makes 
Section 30 inannlicable to the tenancies 
of the lands belongise to the Public 
Trusts covered by the said section. Sec- 
tion 30 preserves the tenants’ rights and 
privileges availab’e to him .under other 
enactments, usages, and customs to the 
extent to which the same are not incon- 
sistent -with the Act. Mr. Apte relies 
on this exclusion and contends that in-. 
cidents of tenancies such as the herita- 
bility adverted to in Damadilal’s case 
supra, also would cease to apply with 
the inanplication of Section 30 of the 
Act. This assumes as if “incidents of 
tenancy” relied in the above case de- 
pend on the application of Section 30. 
This. contention is untenable. Firstly, 
this provision of S. 30 is.merely clarifica- 
tory and >- declaratory of what is 
even -otherwise implicit. - The: section by 
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itself does not. create or destroy any 
tights whatsoever. . Secondly, the in- 
cident of inheritability adverted to- in 
Damadilal’s case is- the creature of the 
jsame law of which tenancy itself is the 
product, it being its integral attribute 
and the question -of deriving support for 
it from any “other provision, custom or 
usage” within the meaning of Section 30 
does not arise. Under the authority of 
'Damadilal’s case even statutory tenancy 
would be assumed to be heritable unless 
statute points to the contrary. Inappli- 
Saia of Section 30 thus cannot put such 
tenancies to any disadvantage. 


17. Operation of Section 14 of the 


Act providing for the grounds and mode 


of termination of tenancies, is also ex- 
cluded under Section 88B (1). Section 4B 
prevents termination of tenancies only 
on the ground of the expiry of lease 
period and not on any other ground, 
under the provisions of the T. P. Act, if 
the same is available. Sections 106 and 
111 of the T. P. Act would alone, there- 
fore, govern such termination. Mr. 
Samant is right in contending that, omis- 
sion to furnish, the death, as one of the 
causes for termination under Section 111 
of the Act, also implies that tenant’s in- 
terest even in such statutory tenancy 
does not terminate with his death but 
passes on to his heirs along with his 
other heritable property. 

18. Reliance also was placed by Mr. 
Apte on the judgments of this Court in 
Donkagouda Ramchandragouda . v, Re- 
vanshidappa Shivaligappa reported in 
AIR 1943 Bom 148 and im the case of 
Bavasaheb v. West Patent Press Co. re- 

_ ported in AIR 1954 Bom 257, and the 
Privy Council judgment in the case of 
Baboo Lekhraj Roy v. Kunhya Singh 
reported in (1877) 4 Ind App 223 to show 
how benefit of tenancies for indenfinite 
period, cannot be claimed by such 
tenants’ heirs. Close reading of these 
cases would show how, tenancies in each 
of these cases were found, on the word- 
ing of the lease deeds, to be for the be- 
nefit of the tenant personally and dur- 
able only for his lifetime and were on 
that ground held to be not heritable. 
Period’s description “for indefinite 
period” appears to have been attracted 


due to. the inherent uncertainity of the 


period of such tenant’s life itself. 
Duration of tenancy in the pre- 
sent’case is governed by Section 4B of 
‘the Act which is expressly made ap- 
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plicable under Section 88B (1)-of the- Act. 
It will be. misnomer to call such a 
tenancy -protected by the statute as a 
tenancy for ‘an indefinite period.’ to 
attract the ratio of these cases. Reliance 
thereon by Mr. Apte therefore, is equally 
misconceived. 

19. Mr. Apte objected to the appli- 
cant’s relying on the “incidents of 
tenancy” for the first time in the Letters 
Patent Appeal as against her exclusive 
reliance on Section 40 earlier before the 
three Courts. The plaintiff’s claim to the 
lands in dispute is entirely founded on 
her being one of the heirs of Bhagirathi- 
bai. Reliance on S. 40 before the two 
Lower Courts is found to be unwarrant- 
ed by the single Judge and rightly. 
She cannot be prevented from relying on 
yet another principle of law, now en- 
unciated by the Supreme Court in sup- 
port of her same case when it does not 
involve investigation of .more facts. 
Secondly, she had also relied on Section 
27 of the Tenancy Act, throughout. Ap- 
plication of Section 27 is not excluded 
under Section 88B (1). This reliance 
cannot be said to have been entirely 
misplaced. Permissibility of the parti- 
tion of the tenanted lands between the 
heirs of any tenant under the second 
proviso to Section 27, in spite of the nro- 
hibition against sub-division of the lands, 
clearly -implies legislative recognition of 
the heritability of the tenancies. There 
is nothing to suggest that the proviso or 
the section applies only to contractual 
and not to the statutory tenancies. 


20. The result is that the appeal suc- 
ceeds. The judgment of the single Judge 
is set aside and that of the Appellate 
Court and Trial Court is restored. In 
the circumstances of the case, there wil] 
be no order as to costs. . 

Apneal allowed. 
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Shukar Hanan Mutawali and others, 
Appellants v. Malkappa and others, Re- 
spondents. 

Second Appeal No. 216 .of 1978, D/- 
20-12-1979. 

(A) Limitation Act (1963), Arts. 64 and 

— Adverse possession against mort- 
gagee, if adverse to mortgagor. (Transfer 
of Property Act (1882), S. 60). 
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The rights of the mortgagor are liable 
to invasion equally with those of mort- 
page. However, the party claiming to 

old adversely to the mortgagor has to 
prove that he was in possession in denial 
of mortgagor's right; there must be some- 
thing amounting to ouster of the person 
against whom adverse possession is claim- 
ed. There must be some adverse act suffi- 
cient to give a person to be affected by it 
an opportunity of fooviag that his rights 
are being infringed and that occasion has 
arisen for action by him to protect them. 
There may be possession adverse to the 
mortgagee which is not adverse to the 
interest of the mortgagor. It has to be 
shown that the person in possession has 
openly acted so as to assail the right of 
the mortgagor to redeem. There must be 
a manifest assertion of title incompatible 
with that of the mortgagor. In other 
words, there must be something done-or 
declared, excluding his (mortgagor's) 
power to resume possession at will. If the 
mortgagee, who has been placed in pos- 
session by the mortgagor is followed by 
another person there is no presumption in 
Jaw that such possession was taken with- 
out any right. He may be an assignee of 
the mortgagee, or one who purchases the 
mortgage as a mortgage, or he may be 
an adverse claimant to the mortgage 
right; where more than one inference 
may be drawn that inference should not 
be drawn which imputes a wrongtul act 
to a person. The defendant has, therefore, 
to show that he took possession of the pro- 
perty as absolute property to the know- 
ledge of the mortgagor in denial of the 
rights of the mortgagor. Case law dis- 
cussed. (Para 14) 

(B) Civil P. C. (1908), 0.2, R. 3 — 
Three pieces of land mortgaged by three 
different persons in favour of same mort- 
gagee — One redemption suit by heirs of 
all the three mortgagors is maintainable. 


(Para 16A) 
Cases Referred: Chronological Paras 
AIR 1971 All 457 18, 15 
AIR 1947: Bom 471 18, 16 


AIR 1914 Mad 384 (2): ILR 38 Mad 903 


, 13 

1908) ILR 27 Bom 48 11, 12, 16 

1894) ILR 18 Bom 51 12 

K. J. Abhyankar, for Appellants; N. D. 
Hombalkar, for Respondents. 


JUDGMENT :— This Second Appeal 
has been preferred. by the plaintiffs 
against the concurrent decrees of the two 
courts below dismissing their suit for re- 
demption of the mortgages and for pos- 
session of the mortgaged lands. 
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2. One Shaikh Farid alias Bada Saheb 
Bawa Miraj Mutawalli had mortgaged 
the land from Survey No. 442 as described 
in para (1) (a) of the plaint with Malkappa 
Anna Nakate for Rs. 500/- on 830tb 
October, 1877. The period of mortgage 
was four years. One Ashama wife of Sul- 
tan Mutawalli had mortgaged some land 
from the said survey number with Malk- 
appa on 1-12-1897. The period of the mort- 
gage was 15 years. One Lalbi wife of 
Nabi Mutawalli had mortgaged some land 
from the said survey number with the 
same Malkappa on 28-8-1897. The first 
mortgage was for a consideration of 
Rs. 500/-, the second for a consideration 
of Rs. 500/. and the third mortgage was 
for a consideration of Rs. 80/-. All were 
usufructuary mortgages. Three different 
pieces of lands appeared to have been 
mortgaged under these three mortgages, 
though from the same survey number. 
The area of the land mortgaged under the 
first mortgage was 5 acres 36% gts., under 
the second mortgage 2 acres 10 gts. and 
under the third mortgage 1 acre. All these 
three pieces of lands have now been in- 
eluded in R. S. No. 581 Pot No. 4 admea- 
suring an area of 12 acres 14 gts. The ori- 
ginal mortgagors are dead. According to 
the plaintiffs the right of redemption of 
the pinot had come to their branch. 
The plaintiffs have given the family geneo- 
logy in the plaint. The plaintiffs filed 
Misc. Application No. 14 of 1968 for get- 
ting possession of these lands under Sec- 
tion 83 of the Transfer of Property Act 
and deposited the mortgage amount. The 
defendants, however, refused to hand 
over the possession. The plaintiffs have, 
therefore, filed this present suit for re- 
demption of the mortgages and for pos- 
session of the suit lands. Defendant No. 1, 
according to the plaintiffs is the grand- 
son of the original mortgagee who is dead. 
The plaintiffs alleged that the lands are 
in possession of defendants Nos. 2 to 18 
through defendant No. 1. As defendants 
Nos. 2 to 18 are in possession of the 
lands, they are impleaded as defendants. 
On these averments the plaintiffs institut- 
ed the present suit for redemption and 

ossession of the mortgaged lands. De- 
endant No. 1 remained absent and the 
suit proceeded ex parte against him. 


8. Defendant No. 8 by his written 
statement at Exh. 24 denied the plaintiffs 
claim. He denied the geneological table 
given by the plaintiffs in the schedule at- 
tached to the plaint. He contended that 
the plaintiffs were not the heirs of the 
debtors i. e. the original three mortgagors 
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and that therefore they have no right to 
redeem the said mortgages. It was fur- 
ther contended that the alleged right of 
redemption in regard to the third mort- 
gage was not within the limitation. It was 
pointed out that the area of the land 
R. S. No. 581 Pot No. 4 was 12 acres and 
14 gunthas; that the whole of that land 
was in his possession; that the land from 
the three mortgages is 9 acres 6% gts. The 
defendant contended that the remaining 
area of 8 acres 7% gts. was in his posses- 
sion as owners. The defendant contended 
that as this land of 3 acres 7% gts. was not 
included in any of the mortgage deeds, 
the plaintiffs had no right to redeem the 
same. The defendant alleged that the 
heirship of riina mortgagors Farid, 
Ashama and Lalbi had come to defend- 
ants. Nos. 2 and 3 and to the father of de- 
fendant No. 4 and to the father of defend- 
ants Nos. 5 to 7. It was alleged that they 
had yodeemae the pag which wos mort- 
gage paying the mortgaged amount 
to original creditor Nakate on 2-2-1946, It 
was contended that since then the said 
land is in possession of defendants as 
owners to the knowledge of the plaintiff. 
As all the mortgages are already redeem- 
ed, the right of redemption is not in exist- 
ence. The plaintiffs’ contention that de- 
fendant No. 1 or his ancestors had ack- 
nowledged the mortgages described in 
paragraph 1 (c): of the plaint, i. e. the third 
mortgage and that therefore the plaintiffs’ 
suit is not barred by limitation in regard 
to that mortgage was denied. It was then 
contended that as the suit land is in pos- 
session of the defendants for more than 12 
years openly and peacefully, he has be- 
come owner of the said land by adverse 
possession also. It was then contended 
that as the debtors i. e. the mortgagors of 
the lands. and the three mortgages are 
different, the plaintiffs are not entitled to 
get the relief of redemption in one suit, 
even assuming that they are the heirs of 
the said et ee It was pleaded that 
the suit is bad for multifariousness. As 
the points based on some other conten- 
tions are not pressed, it is not necessary 
to refer to other averments in the written 
statement. 


4. Defendants Nos. 2 to 7 and 9 to 18 
by their purshis ae 26) PUPE the 
contentions raised by defendant No. 8. 

5. At the trial the plaintif No. 1, 
Shukur examined himself. Two more wit- 
nesses were examined on behalf of the 
plaintiffs to prove the geneological table. 
Two witnesses were examined on beh 
of the defendants including defendant 
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No. 2. On consideration of the oral and 
documentary evidence produced at the 
trial, the learned trial Judge found that 
the plaintiffs had failed to prove the 
geneological table given in Schedule A of 
the plaint, However, on other evidence on 
record, the learned Judge held that the 
pines had proved that they were the 
egal heirs of the original mortgagors. 
The defendants’ contention that the plain- 
tiffs’ suit regarding the third mortgage 
dated 28-8-1897 was not within limitation 
was negatived. It was held that the father 
of the defendants Nos. 2 to 4 and Mira, 
father of defendants Nos. 5 to 7, had re- 
deemed the lands under three mortgages, 
on 2-2-1946 and also got possession of the 
said lands. The defendants’ contention 
that they had become the owners of the 
suit land by adverse possession was up- 
held, Their further contention that the 
suit was barred by multifariousness was 
also upheld. In view of these findings, the 
learned trial Judge held that the plain- 
tiffs were not entitled for redemption and 
ossession of the suit land and that there- 
ore their suit was liable to be dismissed. 
Accordingly, he proceeded to dismiss the 
plaintiffs’ suit. 


6. Being aggrieved, the plaintiffs pre- 
ferred an. appeal to the District Court. 
The learned Extra Assistant Judge, 
Sangli confirmed the finding of the learned 
trial Judge that the defendants’ possession 
had become adverse to the plaintiffs. It 
appears that no other point was urged be- 
fore the learned Assistant Judge. The 
plaintiffs’ appeal was consequently dis- 
missed. 


7. Both the courts below found that 
the defendants had redeemed the three 
mortgages; that their possession after this 
redemption was: no more than that of 
strangers and they were not subrogated 
to the rights of the mortgagees; that the 
plaintiffs had immediate right to take pos- 
session; that possession of the defendants, 
therefore, was adverse to the plaintiffs. 
Both the courts found that the possession 
of the defendants was adverse to the 
pa because the plaintiffs had know- 
edge of the possession of the. defendants 
after redemption. In holding that the 
plaintiffs ha soowiedge of the possession 
of the defendants er redemption in 
1946, the learned Judges pointed out that 
the lands were from the same town viz. 
Miraj, that the plaintiffs and the defend- 
ants. had got lands adjacent to these lands, 
that they were from the same community. 
They further pointed. out that the lands 
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-were entered in Government records in 
the name of four persons i. e. the pre- 
decessors of the defendants who redeem- 
ed the mortgages in the year 1946. It- was 
further found that the defendants were in 
possession from 1946 to 1968 i. e. the year 
in which the suit was filed and this cir- 
cumstance also was sufficient to show that 
the plaintiffs had knowledge and/or 
notice of the possession of the defendants. 
They pointed out that it spite of the de- 
fendants being in possession for a long 
time, the plaintiffs had not taken any ac- 
tion right from 1946 to 1968. 


8. Mr. K. J. Abhyankar, the learned 
counsel for the appellants-plaintiffs sub- 
mitted that the finding of the two courts 
below that the possession of the defend- 
ants was adverse to the plaintiffs was er- 
roneous. He submitted that it was not 
sufficient to show that the defendants 
were in possession of the suit lands from 
1946 to the knowledge of the plaintiffs. 
According to the learned counsel, it was 
further necessary for the defendants to 
show that their possession was adverse, in 
the sense that they were holding the 
lands in denial of the plaintiffs’ right to 
redeem the same. The learned counsel 


contended that the possession would not- 


be adverse unless the defendants had at 
any point of time denied the plaintiffs’ 
right to redeem. He submitted that the 
observation in paragraph 14 of the judg- 
ment of the lower appellate court that ad- 
mittedly the mortgages were redeemed 
by the defendants in 1946 is not correct. 
According to him the plaintiffs have not 
admitted that the defendants redeemed 
the mortgages. At any rate, the learned 
counsel submitted that there is no material 
on record to hold that the plaintiffs got 
knowledge in 1946 or thereafter that the 
defendants. had purported to redeem the 
mortgages. It was submitted that no ad- 
verse possession would start against the 
mortgagors prior to the redemption of the 
mortgaged lands by the mortgagors. At 
- any rate, no adverse possession would 
commence unless the rights of the mort- 
gagors are denied by the persons in pos- 
session. It was pointed out that there is no 
finding of the two_ courts below that at 
no time the defendants had asserted their 
right as against the plaintifs to remain in 
possession and that the defendants had 
denied the right of the mortgagors plain- 
tiffs to redeem the lands. It was also sub- 
mitted that the defendants purported to 
redeem the lands. contending that tbev 
were the heirs of the original mortgagors- 
After redemption the possession . of the 
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defendants, therefore, could not be ad- 
verse to the plaintiffs, because according 
to the learned counsel there could be no 
animus on the part of the defendants to 
possess the land adversely to the plaintiffs. 

9. As against this, Mr. Hombalkar, the 
learned counsel for the respondents-de- 
fendants, submitted that the two courts 
below had concurrently found that the 
defendants had redeemed the lands, that 
they were in possession of the lands from 
1946 and that the plaintiffs had know-. 
ledge or notice of the defendants’ posses- 
sion. He submitted that the plaintiffs and 
the defendants are from the same com- 
munity and from the same village and that 
their lands are adjacent to each other and 
that, therefore, the plaintiffs should be. 
presumed to have knowledge of redemp- 
tion of the mortgages by the defendants. 
The learned counsel submitted that the 
possession of a stranger could be adverse 
to the mortgagor even prior to redemption 
of the mortgage if it could be shown that 
the strangers were in possession of. the 
lands to the knowledge of the mortgagors. 
According to the learned counsel, the 
plaintiffs must have got the knowledge of 
the redemption of the suit lands by the 
defendants right in the year 1946 and 
that possession of the defendants after 
that year should be presumed to be ad- 
verse to the plaintiffs. Bye oY 

10. Both the learned counsel relied 
upon a number of decisions in support of 
their respective contentions. Before I pro- 
ceed to consider the rival submissions 
made before me by the learned counsel, I 
would refer to a few decisions having 
bearing on the points involved. In Periya 
Aiya Ambalam v. Shunmugasundaram 
(ILR 88 Mad 903):(AIR 1914 Mad 
334 (2)), it has been held by the Full 
Bench of the Madras High Court ` 

“Where a trespasser dispossesses. a 
mortgagee in possession and continues in 
possession asserting a title adverse to the 
mortgagor also, such dispossession will be 
adverse to the mortgagor from the time’ 
the mortgagor has knowledge of the as- 
sertion (though he may not then be enti- 
tled according to the terms of the mort- 
gage to recover possession from the mort- 
gagee). The onus is on the trespasser to 
prove not only that he asserted a right 
adverse to the mortgagor but also that the 
latter knew it.” 

Mr. Abhyankar, the learned counsel for 
the plaintiffs, invited my attention to the 
following observation in this case :— 

.“An equity of ee may be-lost 


ut for that pur- . 


„out-of a reference made 
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pose it is not sufficient for a trespasser, 
who has ousted a mortgagee, to prove 
that possession is held - on an exclusive 
title, without also showing that it was ac- 
quired and retained with an assertioh of 
an adverse title to the knowledge of the 
mortgagor.” 


Reliance was also placed on the - follow- 
ing observations in the said case: 


“But if his mortgagee, who has been 

laced in possession by him, is followed. 

y another person there is no presump- 
tion in law that such possession was taken 
without any right. He may be an assignee 
of the mortgagee, or one who purchases 
the mortgage as a mortgage; or he may 
be an adverse claimant to the mortgage 
right; where more than one inference may 
be drawn, that inference should not be 
drawn which imputes a wrongful act to a 
person. The defendant has therefore to 
show that he took possession of his pro- 
perty as absolute property in contradistinc- 
tion to mortgage property.” 


Chis aforesaid Madras decision arose 
to the Full 
Bench. The question referred for the de- 


cision of the Full Bench was: 


“Where a trespasser dispossesses a mort- 
gagor in possession (the mortgage being 
simple) or a mortgagee in possession 
(where the mortgage is usufructuary) is 


-such possession of the trespasser adverse 


against the simple mortgagee in the one 
case or against the mortgagor who is not 
entitled to possession in the other case P” 
The reply to the reference was that 
possession may be adverse but whether it 
is so or not in any case will depend upon 
the facts of each case. 


Il. Certain: decisions of our High 
Court may also be referred to with ad- 
vantage, In Tarubai v. Venkatrao ( (1903) 
ILR 27 Bom 48), the plaintiffs filed the 
suit to redeem a mortgage with possession 
of certain land, dated 18th October, 1866. 
The plaintiffs were the daughters and 

andson of the mortgagor Khutubsha 
widow of one Kondi Aga). The first de- 
fendant was the grandson and heir of the 
mortgagee. On the facts found the two 
lower courts held that the plaintiffs’ suit 
was barred by limitation inasmuch as de- 
fendants had been in adverse possession 
for more than 12 years. In appeal to the 
High Court, reversing the decree of the 
lower courts and remanding the case, it 
was held that the suit was not barred by 
limitation. 
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. session of the defendants was. not adverse 
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to the plaintiffs inasmuch as there was no. 
notice or knowledge or circumstance that 
could have given notice or knowledge to 
the plaintiffs (mortgagors) that the defend- 
ants’ possession was in displacement of 
their rights; that they had no reason to 
know that their rights were invaded and 
until they had such reason there could be 


‘no necessity for them to take action. 


12. A reference was made in Tarubai’s 
case (supra) to the decision of a Division 
Bench of this Court in Chinto v. Janki 
Sapte ‘ILR 18 Bom 51) where Telang, J. 

ad observed that possession would not be 
adverse to the mortgagor because he was 
not entitled to immediate possession; i. e. 
to say that if the plaintiff-mortgagor was 
not entitled to immediate possession then 
the defendant’s act in taking possession 
would not infringe any right of the plain- 
tiffs to possession and would not be ad- 
verse to the plaintiff. Referring to those 
observations, it was observed in the case 
of Tarubai that if the ouster of the mort- 
Gage. were such as to operate as a ‘virtual 
ispossession’ of the mortgagor, the mort- 
gagor would be entitled to claim imme- 
iate possession. It is further observed in 
Tarubai’s case that before adverse posses- 
sion would commence against the mort- 
gagor, notice to him would be essential 
rom which the mortgagor would become 
aware that his rights had been invaded. 
On consideration of the facts found by 
the two courts below it was observed that 
on the findings of the courts below there 
was no notice or knowledge of circum- 
stance that could have given notice or 
knowledge to the mortgagor that the de- 
fendants’ possession was either commenc- 
ed or continued in opposition to, or dis- 
placement of, his rights, or that it would 
prevent him, on occasion arising, from 
resuming his power to deal with the sub- 
ject-matter. He had no reason to suppose 
that his rights were invaded. And until 
he had such reason, he could not be under 
any necessity to take action for recovery. 
The decision of the lower courts having 
been found to be based ona_ mistaken 
notion of the law as to what constitutes 
adverse possession was set aside and the 
matter was remanded to ‘decide the fur- 
ther issues arising in that case as to the 
rights of the plaintiffs to redeem. 


18. A reference may be made to an- 
other decision of the Division Bench af 
this Court in Digamber v. Ramratan (ATR 
1947 Bom 471). In that case, the facts in 
substance were that a suit‘for possessién 
was brought by the purchaser of the mort- 


_ gaged property in execution in enforcè- 
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ment of the mortgage. It was held that the 
suit was barred by limitation inasmuch as 


the defendant (who had ousted the pos-. 


sessory mortgagee) had been holding in 
his own right as owner for more than the 
statutory period to the knowledge of the 
person representing the mortgagor’s inter- 
est. It was pointed out in that case that 
according to the finding of the lower ap- 
pellate court the person claiming right, 
title and interest of the mortgagor, had 
become aware of the fact that the person 
in possession viz. Anandibai was in actual 
possession in her own right i. e. as owner. 
A reference was made to certain decisions 
in which it was held on the evidence that 
the possession of the defendant was not 
adverse to the plaintiff inasmuch as there 
was no notice or knowledge or circum- 
stance that could have given notice or 
knowledge to the plaintiff-mortgagors, that 
the defendant’s possession was in displace- 
ment of their rights (having no reason to 
know that their nig were invaded). A 
reference was made in this case to the 
decision of the Madras High Court in 
Periya Aiya Ambalam v. Shunmugasunda- 
ram (ILR 88 Mad 903): (ATR 1914 Mad 
334 (2)) and the following observations 
therein were referred to-with approval : 
“Where a stranger dispossesses a mort- 
gagee in possession, whether adverse pos- 
session will run against the mortgagor or 
not depends upon the fact whether there 
was dispossession of the mortgagor also. 
Mere dispossession of the mortgagee will 
not amount to such adverse possession; 
there must be at least notice to the mort- 
gagor that possession is held against him 
0. 


Approving the said observations in ILR 38 
Mad 903 : (AIR 1914 Mad 384 (2) ) it was 
eld : 


“When the owner of the property in 
possession is dispossessed the tres- 
peat possession is clearly adverse to 

im from its inception, as, to know- 
ledge, the property is held against his will, 
and he must assert his right within 
twelve years of his dispossession. But if 
his morigap , who has been placed in 
possession by him, is followed by another 
person there is no presumption in law that 
such possession was taken without any 
right. He may be an assignee of the mort- 
gagee, or one who purchases the mort- 
gage as a mortgage; or he may be 
an adverse claimant to the mortgage 


right; where more than one inte- 
rence may be drawn, that inference 
should not be drawn which imputes a 


wrongful act to a person. The defendant 
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has, therefore, to show that he took pos. 
session of his property as absolute pro- 
perty in contradistinction to mortgage pro- 
perty. 

It would be convenient to refer to one 
more decision of a single Judge of Allaha- 
bad High Court in Asharfi Devi v. Prem 
Chand ae 1971 All 457) wherein it is 
observed : 

“The right of redemption in respect of 
an immovable property which is subject 
to a usufructuary mortgage is a right 
in immovable property. Though it is an 
intangible property it is fully capable of 
transter by the mortgagor, and the trans- 
feree can also enter in possession of that 


right. In appropriate cases this right of 


redemption can also be subject to adverse 
possession by a trespasser. What those ap- 
propriate circumstances are would depend 
on the facts of individual case. Ordinaril 
when the mortgagor has no visible lin 
with the mortgaged property during the 
subsistence of a usufructuary mortgage, 
he is not disturbed from his notional or 
constructive possession over his equity of 
redemption simply because a transaction 
with regard to that right of redemption 
has been made between third persons 
who have no legal right in the property. 
If, however, such transfer is made to the 
knowledge of the mortgagor or by doing 
some overt act or otherwise the transferee 
asserts his claim to the equity of redemp- 
tion to the knowledge of the real owner of 
the equity of redemption, it may amount 
to the transferee’s possession being ad- 
verse to the real owner of the equity of 
redemption.” 


14. It will thus be seen from the 
principles enunciated in the above cases 
that the rights of the mortgagor are liable 
to invasion equally with those of mort- 

agee. However, the party claiming ta 

old adversely to the mortgagor has to 
prove that he was in possession in denial 
of mortgagor's right; there must be some- 

ing amounting to ouster of the person 
ae whom adverse possession is claim- 
ed. There must be some adverse act suffi- 
cient to give a person to be affected by it 
an opportunity of knowing that his rights 
are being infringed and that occasion has 
arisen for action by him to protect them. 
There -may be possession adverse to the 
mortgagee which is not adverse to the 
interest of the mortgagor. It has to be 
shown that the person in possession has 
openly acted so as to assail the right of 
the mortgagor to redeem. There must be 
a manifest assertion of title incompatible 
with that of the mortgagor. In other words,| 


1980 


there must be something done or declar- 
ed, excluding his (mortgagor’s) power to 
resume possession at will. If the mort- 
gagee, who has been placed in possession 
by the mortgagor is followed by another 
person there is no presumption in law that 
such possession was taken without any 
right. He may be an assignee of the mort- 
gagee, or one who purchases the mortgage 
as a mortgage, or he may be an adverse 
claimant to the mortgage right; where 
more than one inference may be drawn 
that inference should not be drawn which 
imputes a wrongful act to a person. The 
defendant has, therefore, to show that he 
took possession of the property as abso- 
lute property to the Facwietes of the 
mortgagor in denial of the rights of the 
mortgagor. 


15. Now coming to the facts of this 
case, it is necessary to see whether the de- 
fendants have established that they were 
in possession adverse to the mortgagors 
for a statutory period. The question will 
have to be decided in the light of the 
principles stated above. The defendants 
claim that they were the heirs of the ori- 
ginal mortgagors and that they have re- 
deemed the mortgages from the original 
mortgagees. It has been found by the 
courts below that the plaintiffs were the 
heirs of the mortgagors. There is no mate- 
rial on record to show that the mortgages 
were redeemed by filing the suits in the 
court. The defendants relied upon the 
extract from the village form No. 6 at 
Exh. 46 in support of their contention 
that they had redeemed the mortgages. 
That extract shows that the persons men- 
tioned therein had redeemed three mort- 
gages from Mallappa Nakate. Intimation to 
that effect appears to have been given on 
26th ee 1949 and the entry has been 
certified on 80-5-1951. The lower appellate 
court in paragraph 14 of the judgment has 
observed that admittedly the mortgages 
were redeemed by the defendants in 1946. 
The learned counsel for the respondents- 
defendants has not been able to show to 
me that there was any such admission on 
the part of the plaintiffs that the mort- 
gages were redeemed by the defendants 
Nos. 2 to 18. All that is stated in the plaint 
in this behalf is defendant No. 1 was the 
successor-in-title of the mortgagee and 
defendants Nos. 2 to 18 were in possession 
of the lands through him in mortgagee’s 
right. There is no averment in the Alta 
that these defendants have redeemed the 
mortgages. Similarly, there is no admis- 
sion in the deposition of Shukur examined 
for the plaintiffs that the mortgages were 
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redeemed. When he was asked a question 
in that behalf in the cross-examination, he 
stated that he did not know whether the 
mortgages were redeemed. It is true that 
the extract from the village Form No. 6, 
Exh, 46, shows that there was redemption 
of the mortgages by the defendants. There 
is, however, nothing on record to show 
that the entry in village form No. 6 was 
made after notice to the plaintiffs or that 
the plaintiffs had knowledge of that pro- 
ceeding. As observed in Allahabad case 
(Asharfi Devi v. Premchand) (AIR 1971 
All 457) (supra) when the mortgagor has 
no visible link with the mortgaged pro- 
perty during the subsistence of a usufruc- 
tuary mortgage, he is not disturbed from 
his fotanal or constructive possession 
over his equity of redemption simply be- 
cause a transaction with regard to that right 
of redemption has been made between 
third persons who have no legal right in ` 
the property. If, however, such transfer is 
made to the knowledge of the mortgagor 
or by doing some overt act or otherwise 
the transferee asserts his claim to the 
equity of redemption to the know- 
ledge of the real owner of the equity 
of redemption, it may amount to the 
transferee’s possession being adverse to the 
real owner of the equity of redemption. 
Reliance was heavily pad on behalf of 
defendants upon the findings of the two 
courts below that the defendants were in 
ossession of the suit lands and they must 
e in possession to the knowledge of the 
Taintifts, All that the trial court has 
ound is that there were circumstances on 
record to show that the defendants must 
be in possession of the suit lands from 
1946 to 1968 to the knowledge of the 
plaintiffs; that the plaintiffs had notice of 
the possession of the defendants. I have 
already pointed out that the observations 
of the lower court that the plaintiffs had 
knowledge or notice about the redemption 
of the mortgages by the defendants does 
not seem to be correct, and are not based 
on any evidence. 


16. The finding, therefore, recorded 
by the two courts below would come to 
this that the defendants must have been 
in possession of the land in question from 
1946 to 1968. The question, however, would 
be whether on account of such possession 
the defendants would be able to assert that 
they were in possession adverse to the 
rights of the mortgagors-plaintitts. There 
is absolutely no material on record to find 
that the defendants had, any time, done 
any acts or had made any declaration to 
the knowledge of the plaintiffs to show 
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thereof. If the defendants would have 
succeeded in establishing that the plaintiffs 
had knowledge about the redemption of 
the lands and that they did not take any 
action for possession of the lands during 
the statutory period, it would have been 
possible for the defendants to argue that 
the possession of the defendants was ad- 
verse, to the plaintiffs-mortgagors. As I 
have already pointed out the plaintiffs 
have not admitted that the defendants had 
redeemed the mortgages and there is no 
other material on record to show that the 
plaintiffs had such knowledge. As observ- 
ed by this court in Digamber v. Ramratan 
(AIR 1947 Bom 471) (supra), if the mort- 
gagee who has been placed in possession 
by him (mortgagor) is followed. by another 
person there is no presumption in law 
that such possession was adverse to the 
mortgagor. The person in possession in 
such case has to show that he took posses- 
sion of the lands as absolute property in 
hostile assertion to the rights of the mort- 
gagor. This defendants have tailed to 
show. Assuming that the defendants had 
purported to redeem the mortgage when 
they had no right to redeem, their posses- 
sion as observed in Tarubai’s case ((1908) 
ILR 27 Bom 48 at p. 70) is no better as 
regards adverse possession, than if they 
had taken from the mortgagee, defendant 
No. 1, a transfer or assignment of his 
mortgage. Differing, therefore, from the 
two courts below, I am disposed to hold 
that the defendants have failed to show 
that their possession was adverse to the 
plaintiffs-mortgagors. The burden of show- 
ing this, was normally on the defendants 
and they have not discharged that burden. 
On the findings of the two courts below 
that the plaintiffs are the heirs of the ori- 
ginal mortgagors, the plaintiffs in my view 
would be entitled to redemption of the 
suit mortgages. 


16-A. One of the contentions taken by 
the defendants was that the plaintiffs’ suit 
was barred by multifariousness. That con- 
tention has been upheld by the trial court. 
The learned Judge accepted the contention 
raised on behalf of the defendants that one 
suit for three mortgages was not main- 
tainable as the mortgagors were not 
common. It appears that the contention 
that the plaintiffs’ suit was barred by 
multifariousness, was not taken up in the 
lower appellate court. The only question 
canvassed before the lower appellate court 
was with regard to the adverse possession 
claimed by the defendants. Any way, I 
would proceed to see whether the plain- 
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tiffs’ suit is barred by multifariousness. Ad- 
mittedly, the mortgagee in respect of the 
three mortgages was the same. It is true 
that the three pieces of lands were mort- 
gaged by three different persons. How- 
ever, on the facts found by the courts be- 
low, the plaintiffs are legal heirs of the 
original mortgagors. Mr. Abhyankar, the 
learned counsel for the appellants, relying 
upon the provisions of Order II Rule 3 
of the Code of Civil Procedure submits 
that as the plaintiffs are the legal heirs of 
all the three original mortgagors they cun 
unite in this suit several causes of action 
against the same defendants jointly. I 
think, that submission is correct. I hold 
that in view of this position the suit can- 
not be said to be barred by multifarious- 
ness. 


17. One more contention that was rais- 
ed on behalf of the defendants was that 
three pieces of lands were mortgaged 
under three mortgages. The pieces of 
lands so mortgaged were separate parcels 
of lands, having been described by the 
boundaries as stated in the plaint. All 
these three pieces are now included in 
Revision Survey No. 581 Plot No. 4 com- 

rising an area of 12 acres 14 gunthas. 
he total area of the lands from three 
mortgages comes to 9 acres 6% thas. 
The defendants have contended that the 
remaining 3 acres 7% gunthas is the land 
of their ownership; that that land is not 
liable to be redeemed as it is not the sub- 
pela of any of the mortgages, The 
earned trial Judge has observed that the 
plaintiffs are not entitled to get possession 
of this remaining land. It would appear 
that the plaintiffs have sought to redeem 
the land in the whole of Revision Survey 
No. 581 Plot No. 4 It appears that the 
plaintiffs want to suggest that the whole 
of this land must have been mortgaged 
though they have set out only the parti- 
culars of the lands which were available 
to them. I do not think that the plaintifis 
will be entitled to redemption and pos- 
session of whole of the land comprising 
in R. S. No. 581 Plot No. 4. From the 
averments in the plaint, it appears that 
three distinct pieces of lands comprising 9 - 
acres 6% gunthas were mortgaged and the 
plaintiffs in my view would be entitled to 
redemption of those lands only. : 

- 18. 


It appears that the plaintiffs, be- 


‘fore the institution of the present suit filed 


Misc. Application No. 14 of 1968 and de- 
posited the mortgage amount in that pro- 
ceeding with a prayer that the possession 
of the racHaaged lands should be deliver- 
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ed to them. ‘The defendants did not give 
the possession of the mortgaged lands to 
the plaintiffs. As the plaintiffs have al- 
ready deposited the amount due on the 
mortgages the plaintiffs are in my view 
entitled to a decree for redemption and 
possession of the suit lands. 

19. In view of the above discussion, 
this appeal will have to be allowed. 

20. In the result, this appeal is allow- 
ed. The judgments and decrees of the 
courts below dismissing the plaintiffs’ suit 
for redemption and possession are set 
aside and instead it is ordered that the 
plaintiffs shall be entitled to redemption 
and possession of three pieces of lands 
out of R. S. No. 581 Plot No. 4 as describ- 
ed in the plaint. The defendants will be 
entitled to recover the amounts deposited 
as the mortgage money in Misc. Applica- 
tion No. 14 of 1968. Final decree for re- 
demption will be drawn accordingly. 
There will be decree for mesne protits in 
favour of the plaintiffs under Order 20 
Rule 12 of the Code of Civil Procedure. 
Respondents-defendants shall pay the 
costs of the appellants-plaintiffs through- 


out. 
Appeal allowed. 
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Yesho Nathu Mahajan and another, Peti- 
tioners v. The State of Maharashtra and 
others, Opponents. 

Special Civil Appln. No. 8216 of 1975, 
D/- 11-10-1979. 

(A) Land Acquisition Act (1894), Ss. 17 
(4), 5-A — Urgency clause — In invoking 
urgency clause State should act with care 
and responsibility. i 7 

That a given purpose is laudable is not 
by itself sufficient to vindicate the appli- 
cation of urgency clause so as to obviate 
even the minimal requirement of a hear- 
ing. Purpose such as providing house sites 
or extension of gaothan cannot be said to 
spring into existence overnight unless, of 
course, it is a result of some unexpected, 


exceptional or extraordinary situation or- 


development such as, for instance, an 
earthquake or flood or some specific 
clear-cut time-bound project likely to be 
rendered ipso facto nugatory and infruc- 
tuous by even such lapse of time as would 
occur in the case of an acquisition with- 
out the urgency clause. While applying 
the urgency clause, the State should, in- 
deed. act with considerable care and res- 
ponsibility. (Para 5) 
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Application of urgency clause cannot be 
a substitute for the laxity on the part of 
the State administration in expeditiously 
initiating acquisition proceedings. Nor can 
it be invoked to make up for the delay 
caused only because of the lethargy on the 
part of the administration. 
(Para 6). 
(B) Land Acquisition Act (1894), S. 17 
(4) — Application of urgency clause — 
Decision of authority is subjective — In- 
terference in writ petition. (Constitution 
of India, Art. 226). 


The acquiring authority is after all the 
best judge of the situation and its deci- 
sion, basically subjective, would normally 
not be interfered with by the High Court. 
But where no factor is disclosed and no 
consideration revealed, where the Court 
is left in the dark and the aggrieved person 
left in the lurch, application of urgency 
clause is put in serious jeopardy; it stands 
exposed to Court’s interference; and ren- 
ders itself liable to be struck down. 

. (Para 7) 

(C) Land Acquisition Act (1894), S. 17 
(4) — Propriety of application of urgency 
clause challenged — Duty of State. (Con- 
stitution of India, Art. 226). 


When application of urgency clause is 
challenged, the minimum expected from 
the State is a disclosure of the circum- 
stances that weighed with it while doing 
so. Abstract justification replete with con- 
jectures is no answer. (1971) 73 Bom LR 
$72 (878), Relied on, (Para 9) 

(D) Land Acquisition Act (1894), Ss. 17 
(4), 5-A — Urgency clause — Need of land 
for housing landless workers and for ex- 
tension of gaothan felt right from 1971 — 
Government issuing S. 4 notification in 
1974 — Held necessity for invoking 
urgency clause and depriving owners op- 
portunity of hearing was not made out. 


AIR 1976 Bom 129, Disting. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1977 SC 183 7, 10 
AIR 1976 Bom 129 8 


(1971) 73 Bom LR 872 10 


G. M. Bhokarikar, for Petitioners; R. D. 
Rane, Asstt. Govt. Pleader, for Opponents, 


PRATAP J.:— By this petition under 
Articles 226 and 227 of the Constitution, 
the petitioners challenge the validity of 
notifications issued under S. 4 and S. 6 of 
the Land Acquisition Act in July. 1975 and 
October 1975 respectively and the propos- 
ed acquisition of 1 hectare and 72 acres of 
land out of Gat No. 613, situated at village 
Vaghode Budruk, taluka Raver, District 
Jalgaon, for ‘a public’ purpose viz., provi- 
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sion of house sites for landless workers 
and their families and for extension of 
gaothan. 


2. On 26th July 1971, the Grampan- 
chayat of village Vaghode Budruk passed 
an unanimous resolution recommending 
acquisition of Survey Nos. 133 and 1834 
for the purpose of providing house sites 
to houseless persons. By another resolu- 
kion dated 28th July 1972, also passed un- 
animously, the said Grampanchayat re- 
commended acquisition {fox the same pur- 
pose) of two additional lands Survey Nos. 
129/2/5 and 129/1/2/2. However, the 
State Government on 25th July 1975 
issued notification under Section 4 
of the Land Acquisition Act, declaring 
that an altogether different property viz., 
part of petitioners’ land Gat No. 618 was 
needed or was likely to be needed for the 
said purpose viz., provision of house sites 
for landless workers and their families and 
for extension of gaothan. This notification 
further declared that the provisions of Sec- 
tion 5A of the said Act shall not apply. 
This was followed on 7th October 1975 by 
Section 6 notification under which urgency 
clause was applied. Next came S. 9 notice. 
Hence this petition challenging the afore- 
said notifications and the impugned ac- 
quisition thereunder. 


3. In support of this petition, we have 
heard Mr. G. M. Bhokarikar, the learned 
Advocate for the petitioners. The State is 
represented by the learned Assistant Gov- 
ernment Pleader, Mr. R. D. Rane. 


4. Mr. Bhokarikar, the learned Ad- 
vocate, contended that this was not at all 
a case where the application of urgency 
clause could be said to be in any way war- 
ranted. As a result thereof, the petitioners 
were deprived of the opportunity of putt- 
ing forth their objections before the ac- 
quiring ‘authority and the latter, in turn, 
was also correspondingly absolved of its 
duty to hear the petitioners. He further 
urged that the tests involved for the ap- 
Poa of urgency clause do not stand 

lfilled in the present case. Mr. R. D. 
Rane, the learned Assistant Government 
Pleader, countered these submissions con- 
tending that the State was entitled to ap- 
ply the urgency clause to a given case and 
in this particular case, according to him, 
the application was more than justified and 
this Court, therefore, should not interfere 
with the impugned acquisition. Consider- 
ing the rival submissions of the respective 
Advocates in the light of the record, we 
are of the view that the contentions raised 
‘before us by the learned Advocate for the 
petitioners are sound and justified and ac- 
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cepting the same, this petition deserves 
to be allowed. 

5. Now, none can dispute the position 
that acquisition of land for the purpose of 
providing house sites to landless workers 
and their families and for extension of 
gaothan would, indeed, be an acquisition 
pre-eminently for a public purpose nor can 
there be two opinions on the fact that this 

ublic purpose particularly providing 

ouse sites to landless workers and their 
families is, indeed, one which all would 
desire to be implemented efficiently and 
even expeditiously. But this, therefore, 
cannot per se justify stamping a land ac- 
quisition notification in that behalf with 
the impress and insignia of an urgency 
clause. That a given purpose is laudable 
is not by itself sufficient to vindicate the 
application of urgency clause so as to ob- 
viate even the minimum requirement of a 
hearing. Purpose such as providing house 
sites or extension of gaothan cannot be 
said to spring into existence overnight un- 
less, of course, it is a result of some un- 
expected, exceptional or extraordinary 
situation or development such as, for in- 
stance, an earthquake or flood or some 

ecific clear-cut _time-bound project 
likely to be rendered ipso facto nugatory 
and infructuous by even such lapse of time 
as would occur in the case of an acquisi- 
tion sans or without the urgency clause. 
While applying the urgency clause, the 
State should, indeed, act with considerable 
care and responsibility. 


6. Citizen’s or person’s property can be ` 
acquired in accordance with law but in 
the absence of a real and genuine urgency 
which is the heart and the ABC of an 
urgency clause—would itbetoo much to 
require the State to permit the aggrieved 
party or person a fair and just opportunity 
of putting forth his or its objections for 
due consideration of the acquiring auth- 
ority? The impugned acquisition herein is; 
not shown to be of such an exceptional] 
nature as cannot await even the minimal 
st bapa of a hearing contemplated 
under the Land Acquisition Act. Indeed, 
in this very case, one finds that though 
need for acquisition was felt right from 
the vear 1971, even so for years together 
the State itself did not at all actively move 
in the matter with any urgency till it chose 
to issue in its own sweet time Section 4 
notification four years thereafter. Applica- 
tion of urgency clause cannot be a sub- 
stitute for the laxity on the part of the 
State administration in expeditiously ini- 
tiating acquisition proceedings. Nor can 
it be invoked to make up for the delay 
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caused only because of the lethargy on 
ie part of the administration. Again, if, 
instead of contesting this petition, the 
State had deleted the urgency clause, even 
the presently impugned acquisition pro- 
ceedings would have seen its expeditious 
end a long time back. 


7. Mr. Bhokarikar, the learned Ad- 
vocate, relied upon a decision of the 
Supreme Court in the case of Narayan 
v. State of Maharashtra. AIR 1977 SC 188, 
and the following observations therein:— 


“Where certain lands are sought to be 
acquired and the public purpose indicated 
in the notification is the development of 
area for industrial and residential purposes 
that in itself, on the face of it, does not 
call for any such action, barring excep- 
tional circumstances, as to make imme- 
diate possession, without holding even a 
summary enquiry under Section 5A of the 
Act, imperative. On the other hand, such 
schemes generally take sufficient period 
of time to enable at least summary ip- 
quiries under Section 5A of the Act to be 
completed without any impediment what- 
soever to the execution of the scheme. 
Therefore, the very statement of the pub- 
lic purpose for which the land was to be 
acquired indicated the absence ot such 
urgency, on the apparent facts of the case, 
as to require the elimination of an enquiry 
under Section 5A of the Act.” 

“Section 17 (4) cannot be read in isola- 
tion from Sections 4 (1). and 5A of the Act. 
The immediate purpose of a notification 
under Section 4 (1) of the Act is to enable 
those who may have any objections to 
make to lodge them for purposes of an 
enquiry under Section 5A of the Act. It is 
true that, although only 30 days from the 
notification under Section 4 (1) are given 
for the filing of these objections under Sec- 
tion 5A of the Act, yet sometimes the pro- 
ceedings under Section 5A are unduly pro- 
longed. But, considering the nature of the 
objections, which are capable of being 
successfully taken under Section 5A, it is 
difficult to see why the summary enquiry 
should not be concluded quite expedi- 
tiously.” 
These are, indeed, weighty observations 
and, in our view, fully applicable to the 
present case. Mr. Rane, the learned Assist- 
ant Government Pleader, made a valiant 
attempt to justify the application of 
urgency clause by reference to the re- 
tum filed to this petition by the - State. 
Unfortunately for him, however, gding 
through the said return, one finds that 
there is hardly any attempt to disclose 
facts and circumstances and factors and 
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elements which went into the decision 
of the acquiring authority to invoke and 
apply the urgency clause. The return is 
not only blissfully vague but indeed woe- 
fully silent on this crux of the challenge 
to the impugned acquisition. Apart from 
such inadequate and deficient return, the 
learned Assistant Government Pleader was 
even otherwise unable to satisfy us as to 
what were even generally the facts and 
considerations that weighed with the au- 
thority while applying the urgency clause. 
It would normally not be open to this 
Court to substitute its own judgment in 
place of that of the acquiring authority on 
the question of existence of urgency and 
the consequent application of urgency 
clause if the Court finds that there were 
present before the acquiring authority fac- 
tors and considerations relevant thereto. 
The acquiring authority is after all the best 
judge of the situation and its decision, 

asically subjective, would normally not, 
be interfered with by. this Court. But: 
where no factor is disclosed and no con-' 
sideration revealed, where the Court is 
left in the dark and the aggrieved person’ 
left in. the lurch, application of urgency| 
clause is put in serious jeopardy; it stands| 
exposed to Court’s interference; and 
renders itself liable to be struck down. The 
very sine qua non for sustenance of 
urgency clause is absent. 


8 Mr. Rane, the learned Assistant 
Government Pleader, invited cur attention 
to a Division Bench ruling of this Court 
in the case of Jamnadas v. The Commis- 
sioner, Nagpur Dn. AIR 1976 Bom 129, in 
support of his contention that the urgency 
clause had been rightly applied in the 
present case. Well established position is 
that a case is an authority for the point it 
actually decides and the point it decides 
must be considered in the fight of the facts 
and circumstances present in that case. 
Delinking the question decided from the 
facts giving rise to the said question would 
not be a correct reading of a cited ruling. 
Now, going through the above ruling and 
carefully considering the same, one finds 
several relevant facts predominant there- 
in totally absent in the instant case. 
Cumulative effect thereof and. the emerg- 
ing position therefrom clinched the issue 
of urgency there in favour of the State. 
Hopelessly weak indeed is the position 
here. The two cases stand poles apart. 
The cited ruling is clearly distinguishable. 
It was a case where the facts already on 
record along with those disclosed through 
the very detailed return of the State show- 
ed that the scheme for which acquisition 
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proceedings were initiated was a clear cut, 
well planned and time-bound programme; 
Government resolution dated lith July 
1973: itself clearly contemplated comple- 
tion of the said scheme before 3Ist March 
1976; the scheme envisaged not merely 
acquisition of land but also construction 
of huts thereon; a pilot programme was 
also ready; and what is equally signifi- 
cant was the further fact that financial 
sanction for the said scheme was given 
only up to the end of the then current 
financial year 31st March 1976. These, 
indeed, are relevant, pertinent and signi- 
ficant facts which would prevent a Court 
from interfering with an acquisition pro- 
ceeding with ‘an urgency clause. 


9. In the case supra, there was thus a 
clear and full-fledged disclosure of the 
factors and circumstances which went into 
the decision applying the urgency clause. 
It was not any mechanical application 
simpliciter without any substratum or 
foundation or without any disclosure to 
the Court upon a challenge in that behalf. 
Such, indeed, is not the case here, As 


indicated, there is here no disclosure at . 


all qua the facts and circumstances, it any, 
in existence before the acquiring authority 
while deciding to apply the urgency 
clause. We are not oblivious of the posi- 
tion that extension of gaothan can in a 
given case, be an urgent requirement nor 
are we oblivious of the position that pro- 
viding house sites to landless workers and 
their families can also, in a given ‘case, be 
an urgent requirement. But when applica- 
tion of urgency clause is challenged, the 
minimum expected from the State is a dis- 
closure of the circumstances that weighed 
with it while doing so. Abstract justifica- 
tion replete with conjectures is no answer. 
In the absence of such disclosure and in 
the absence of any such relevant.facts and 
circumstances of which the Court even 
otherwise could have taken judicial notice, 
conclusion would follow that the urgency 
clause was apie without any. warrant. 
It is not possi 

the State action in that behalf. 


. 10. As observed by a Division Bench 
‘of this Court in the case of Narayan 
Govind v. The State of Maharashtra, 
(1971) 78 Bom LR 872 at p. 878, (judgment 
wherein was upheld by the Supreme Court 
in AIR 1977 SC 183): 
Lo eaae When the existence of ‘circum- 
stances on which an opinion has been 
arrived at has to be proved at least prima 
facie, it would not ‘be’ sufficient for: the 


- authority which arrived at that opinion to- 
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assert that circumstances’ existed but give 
no clue whatever as‘to what such circum- 
stances were........ $ f . 
And further at page 879: 

eats rat the burden of proving such cir- 
cumstances, at least prima facie, is on the 
respondents. As the respondents have 
brought no relevant material on the re- 
cord, the respondents have failed to dis- 
charge that burden. We must, in conclu- 
sion, hold that the urgency provision under 
Section 17 (4) was not validly resorted to.” 
Same, indeed, is the position in the present 
case. The quest and search for circum- 
stances in support of the urgency clause 
has been a dismal failure. The .ex post 
facto research in that field has here been 
akin to chasing a shadow devoid of reality. 
The clause -in question has fallen into a 
melting point. 


11. In the result, this petition succeeds. 
The impugned notification dated 7th 
October 1975 under Section 6 of the Land 
Acquisition Act relating to the acquisition 
of 1 hectare and 72 acres of land out of 
Gat No. 618, situated at village Vaghode 
Budruk, taluka Raver, District Jalgaon, 
and published on 16th October 1975 is set 
aside and quashed. Notice dated 23rd 
October 1975 under Section 9 of the Land 
Acquisition Act is also set aside and quash- 
ed. The urgency clause from the notifica- 
tion dated 25th July 1975 issued under S. 4 
of the Land Acquisition Act relating to the 
aforesaid land is deleted and cancelled. 
The matter will now stand relegated to 
the stage immediately after Section 4 noti- 
fication but without the urgency clause. 
The acquiring authority may, if still so 
advised, proceed further with the acqui- 
sition proceedings (but without the urgency 
clause) on its own merits and in accord- 
ance with law. 

12. Rule earlier issued on this petition 
is made absolute with costs. 

Ordered accordingly. 
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Mrs. SUJATA V. MANOHAR, J.. 
Ashok Shankar Gholap, Petitioner v- 
Krishnarao H. .Deshmukh and another 
Respondents. 
Election Petn. No. 8 of 1978, D/- 6-9- 
1979. 


(A) Representation of the People Act 
(1951), Sections 81 (3), 86 — Election peti- 
tion filed on last day of limitation -vithout 
requisite number of copies —, Copies kept 
in Board Department by the clerk of the 
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Advocate — Next day copies handed over 
to designated officer and objection in that 
regard removed — Held there was: non- 
compliance with Section 81 (3) and the 
petition was liable to be dismissed under 
Section 86.. 


When S. 81 talks about presentation -of 
petitions to the High Court, it must be 
taken to mean presenting such a petition 
to such an officer of the High Court as 


may be appointed for the purpose. ft . 


would make it impossible for the High 
Court to deal with election petitions which 
may be filed anywhere before any officer 
of the High Court. What is more import- 
ant, it would defeat the basic purpose 
underlying S. 81, particularly sub-sec. (8) 
thereof, namely that there should not be 
any delay in proceeding with the election 
petition and that all the respondents must 
be immediately intimated about the filing 
of the petition. For this purpose it is es- 
sential that the petition accompanied by 
the requisite number of copies is present- 
= ed to an officer, whose duty it is to see 

that the petition is properly presented and 
to see that all procedure in connection 


with such an election petition is properly - 


complied with. It cannot, therefore, be 
said that by giving copies of the election 
petition to the Board Department, the 
Petitioner has presented the election peti- 
tion with the requisite number of copies 
to the High Court under S. 81, sub-sec. (8). 
In this case admittedly the copies were 
presented to the Master and Assistant Pro- 
monna on the’ next day after the time 
specified for filing an election petition 
had expired. Such a filing cannot save the 
election petition. In such a case the man- 
datory provisions of S. 86 must come into 
operation and the petition must be dis- 
missed because within the period prescrib- 
ed under the Act the Petitioner had not 
presented the petition accompanied by the 
requisite number of copies as provided 
under S. 81 (8). (Paras 7, 9) 


- Before the expiry of the period 
of limitation the petition must - be 
before the High Court without 


any objections relating to non- 
compliance with S. 81 (8). In other words, 
all such objections must be removed by 
the Petitioner before the period of limita- 
tion expires. Hence it is not correct to 
say that even where an election petition 
is filed on the last date of limitation, the 
etitioner would’ get an additional five 
ays for removing objections. AIR 1974 SC 
1185, Rel. on. Paice 
1980 Bom./15 VII G—15 
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- (B) Representation of the People Act 
- (1951), S. 81.(8) — Words “.. ptition shall 
be accompanied by .... copies” — Section 
need not be construed literally to mean 
that copies must accompany petition at 
time when it is presented. oo 
It is true that the words used in the 
section are “......petition shall be ac- 
companied by .... copies”. Therefore, 
prima facie it would appear that the copies 
must accompany the election. petition at 
the time when it is presented. However, 
the section need not be construed so lite- 
rally. The purpose of the section is to en- 
sure that copies are immediately available 
for service on the respondents so that the 
hearing of the election petition is not un- 
necessarily delayed at the initial stage. 
Bearing this purpose in mind, if the copies 
are given by the petitioner on the same 
day or soon after the presentation of the 
election petition at the time of removal of 
objections, it cannot be said that the Peti- 
tioner has violated S. 81 (8) because the 
copies are supplied in such a case by the 
Petitioner within a reasonable time for 
service on the Respondents and his con- 
duct does not cause any unreasonable de- 
lay in proceeding with the hearing of the 
election petition at the initial stage, pro- 
vided, of course, the copies are given by 
the Petitioner within the period of limita- 
.tion prescribed under the Act. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1978 SC 840 7 7 


AIR 1978 SC 1583 7 
AIR 1974 SC 1185 7, 8, 10 
AIR 1965 SC 815 T 


AIR 1964 SC 1545 1 

M. V. Paranjpe with A. P. Shah and 
D. M. Hargolkar, for Petitioner; V. R. 
Bhandare with A. M. Vernekar, (for No. 1) 
and A. H. Vyas with A. R. Shinde, Asstt. 
Govt. Pleader, (for No. 2), for Respondents. 

ORDER :— The petitioner in this elec- 
tion petition was a candidate for the elec- 
tion to the Maharashtra State Legislative 
Assembly from Barsi Constituency. - The 
election was to be held in the month of 
Feb. 1978. The nominations were required 
to be filed by the, candidates on or before 
1-2-1978. Accordingly the Petitioner filed 
his nomination paper on 1-2-1978. Under 
S. 34 (1) (b) of the Representation of the 
People Act, 1951, in the case of an elec- 
tion to the Legislative Assembly a candi- 
date is required to deposit a saum of 
Rs. 250/-. However, if the candidate is a 
member of a Scheduled Caste or Schedul- 
ed Tribe, he is required to deposit a sum 
of Rs. 125/- only. The petitioner deposit- 


226 Bom. Ashok Shankar 


ed the sum of Rs. 125/- on the ground 
that he belonged to a Scheduled Caste, 
namely Khatik community. When the 
nomination papers were scrutinised on 2-2- 
1978 the nomination of the petitioner was 
rejected by the Returning Officer, Barsi 
Constituency, who is the Respondent 
No. 2 herein, on the ground that the peti- 
tioner had not proved that he belonged 
to a Scheduled Caste and that as he had 
not deposited Rs. 250/- his nomination 
paper was bad. It is the petitioner’s case 
that the people of Khatik community des- 
cribe themselves as ‘Hindu Dhangar’ and 
that he had produced a Certificate dated 
23-3-1968 signed by the Taluka Magistrate, 
Barsi in which the petitioner’s caste was 
described as ‘Hindu Dhangar’. According 
to the petitioner, on the basis of this Cer- 
tificate his nomination paper should have 
been accepted by the Respondent No. 2. 
He has,’ therefore, filed the present elec- 
tion petition, inter alia, for a declaration 
that the election of the returned candidate 
the Respondent No. 1 is void and should 
be set aside. 

2. In reply the Respondent No. 1 has, 
inter alia, raised certain preliminary issues, 
which by consent of the parties are being 
tried as preliminary issues. These issues 
relate to the presentation of petition as 
required under S. 81 of the Representation 
of the People Act, 1951. These issues are 
Issues Nos. 1 and 1-A, which are as 
follows : 


(1) Whether the petition is liable to be 
dismissed for non-compliance with provi- 
sions of S. 81 (8) of the Representation of 
the People Act, 1951 as stated in Para 1 
(a) of the written statement? 

(1-A) Whether the High Court Rules 
can confer on the Prothonotary and Senior 
Master or the Master and Assistant Pro- 
thonotary any power to permit the peti- 
tioner to correct or remove defects under 
S. 81 (8) or S. 88 of the Representation 
of the People Act, 1951 beyond the period 
of limitation? 

The Respondent No. 1 had also raised two 
other preliminary issues being Issues Nos. 2 
and 8 which are as follows: 

(2) Whether the petition is signed in 
the manner laid down in the Code of Civil 
Procedure? If not, whether the same is 
liable to be dismissed for non-compliance 
with the provisions of S. 88 (1) (c) of the 
Representation of the People Act, 1951? 

(3) Whether the annexure to the petition 
is signed and verified in the manner laid 
down in the Code of Civil Procedure? If 
not, whether the petition is liable to be 
dismissed for non-compliance with S. 88 
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(2) of the Representation of the 
Act, 1951? 

These two issues are however 
by the Respondent No. 1. 


3. The last date for presenting an 
election petition in connection with the 
election in question was admittedly 18th 
Apr. 1978. The present petition was pre- 
sented on 18-4-1978. There is an endorse- 
ment dated 14-4-1978 at the back of the 
petition made by the Master and Assistant 
Prothonotary, who is an Officer authorised 
under the Election Rules framed by this 
High Court for accepting election peti- 
tions. According to this endorsement the 
petition was not accompanied by four 
copies of the election petition. This ob- 
jection appears to have been complied 
with on 14-4-1978, because there is an en- 
dorsement of the petitioners Advocate to 
that effect on the back of the petition im- 
mediately after the endorsement of the 
Master and Assistant Prothonotary, Sec- 
tion 81, Sub-sec. (3) of the Representation 
of the People Act, 1951 is as follows: 


“Every election petition shall be accom- 

panied by as many copies thereof as there 
are respondents mentioned in the petition 
and every such copy shall be attested by 
the petitioner under his own signature to 
be a true copy of the Petition. 
Under Section 86 of the Representation of 
the People Act the High Court is required 
to dismiss an election petition which does 
not comply with the provisions of S. 81. 
The Respondent No. 1 has, therefore, urg- 
ed that this election petition should be dis- 
missed because the petitioner has not com- 
plied with the provisions of S. 81, sub-sec- 
tion (3). There are two respondents to the 
election petition. According to the Ist Res- 
pondent, the election petition should have 
been accompanied by two copies thereof 
in compliance with the provisions of Sec- 
tion 81 (3). Under the Election Rules fram- 
ed by the Bombay High Court, two copies 
are required to be submitted per respon- 
dent. Hence four copies should have ac- 
compained the petition at the time of its 
presentation. 

4. Evidence has been led by the Peti- 
tioner in order to show that the petitioner 
has substantially complied with the provi- 
sions of S. 81, sub-section (8). The case 
of the petitioner is that on 13-4-1978, 
which was the last date for filing an elec- 
tion petition, the Advocate of the petitioner 
had given to his clerk the petition along 
with four copies of the petition which 
were attested by the petitioner under his 
own signature to be true copies of the peti- 
tion. There was some difficulty about mak- 


not pressed 
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ing the deposit of Rs. 2000/-. But ultimate- 
ly the petitioner was permitted to make 
the deposit of Rs. 2000/- and thereafter 
the petition was presented to the Master 
and Assistant Prothonotary, on the after- 
noon of 18-4-1978. Under Rule 4 of the 
Election Rules framed by the High Court 
in regard to election petitions under the 
Representation of the People Act, 1951 an 
election petition arising from “the rest of 
the areas of the State of Maharashtra” 
shall be presented to the Prothonotary and 
Senior Master, High Court, Bombay, or 
such other officer as the said Prothonotary 
and Senior Master, may, by special or 
general orders passed from time to time, 
appoint in this behalf. Admittedly the 
Master and Assistant Prothonotary is an 
Officer so appointed by the Prothonotary 
and Senior Master before whom an elec- 
tion petition can be presented. In the pre- 
sent case the petition was presented to 
him on 18-4-1978. Sometime thereafter on 
the same day, according to the Petitioner, 
the clerk of the Advocate realised that he 
had not given four duly attested copies of 
the election petition to the Master and As- 
sistant Pigthionatary, According to the 
Petitioner’s version, the clerk accompanied 
by the petitioner and the petitioner's 
friend Handure went first to the Office of 
the Master and Assistant Prothonotary for 
handing over 4 copies of the election peti- 
tion to him. The clerk however found the 
Office crowded and therefore he went to 
the Board Department of the High Court 
which adjoins the Office of the Assistant 
Prothonotary and put the four copies of 
the election petition duly attested by the 
Petitioner in the bundle of papers kept in 
the Board Department. On the next day, 
that is to say, on 14-4-1978 the Advocate 
of the Petitioner, who was presumably un- 
aware of what had been done by the 
clerk, went to the Office of the Master 
and Assistant Prothonotary for removing 
the Office objections, if any. He found 
that the first objection pertained to not 
filing four copies of the petition. At that 
time, his clerk who had accompanied him 
told him that he had filed 4 copies of the 
election petition with the Board Depart- 
ment and the clerk immediately went to 


the Board Department and brought the 
copies which were then handed over to 
the Master and Assistant Prothonotary. 
Thereafter the Advocate for the Petitioner 
made an endorsement inter alia that Ob- 
jection No. 1 had been complied with. 
The question is, whether the Petitioner 
has, under these circumstances, substan- 
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tially complied with the requirements of 
S. 81, sub-sec. (3), relating to the presenta- 
tion of the election petition. If there is no 
substantial compliance with these provi- 
sions, then, however hard the case may 
be, the petition is required to be dis- 
ooa under the mandatory provision of 
. 86. 


5. The Petitioners case taken at its 
highest is that on 18-4-1978 the election 
petition was presented to an Officer so 
appointed for the purpose by the High 
Court. Although the petition was not ac- 
companied by the requisite number of 
copies. Nevertheless on the same day, re- 
quisite number of copies were filed by the 
petitioner in the High Court in a different 
department, namely the Board Department. 
The Petitioner has, therefore, substantially 
complied with the requirements of S. 81, 
sub-sec. (8), of the Representation of the 
People Act, which lays down that every 
election petition shall be accompanied by 
as many copies thereof as there are re- 
spondents mentioned in the . petition. 
There is no dispute relating to the second 
half of S. 81, sub-sec. (3) of the Act, which 
lays down that the copies must be attested 
by the Petitioner under his own signature 
to be true copies. 


6. The Petitioner has led his own evi- 
dence as well as the evidence of his 
friend Handure who is supposed to have 
accompanied the Petitioner at the time of 
the filing of the petition. He has also led 
the evidence of his Advocate and of 
Acharya, the clerk of the Advocate. In ad- 
dition he has also examined the Master 
and Assistant Prothonotary and the clerk 
in the Board Department. The Petitioner, 
Handure and Acharya have all deposed to 
the effect that after presenting the elec- 
tion petition to the Master and Assistant 
Prothonotary they went to the canteen to 
have tea when Acharya remembered that 
he had forgotten to give 4 copies of the 
election petition to the Master and Assist- 
ant Prothonotary. There are some minor 
variations, in their testimony but taken by 
and large they all say that all of them 
immediately went to the Office of the 
Master and Assistant Prothonotary. The 
Office was crowded. Therefore, at the 
suggestion of Acharya they went to the 
Board Department and Acharya put the 
four copies of the election petition in a 
bundle in the Board Department. The rest 
of the testimony is not really material for 
the purpose of considering the preliminary 
issues. The testimony of the Advocate 
does not carry the matter much further 
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because. admittedly he was not present on 
the occasion when the copies of the elec- 
tion petition were put in the bundle of 
papers in the Board Department by 
Acharya. He has however deposed that on 
the next day when he went to remove the 
objections in the Office of the Master and 
Assistant Prothonotary, Acharya told him 
that he had kept the copies of the election 
petition in the Board Department and that 
Acharya thereafter went to the Board De- 
partment and brought the copies to him 
which he then gave to the Master and 
Assistant Prothonotary. The two indepen- 
dent material witnesses who have been 
examined by the Petitioner are the Master 
and Assistant Prothonotary and the clerk 
in the Board Department in whose pre- 
sence Acharya put the four copies of the 
election petition in a bundle of papers in 
the Board Department. Unfortunately 
neither of them is able to recollect what 
happened either on 18-4-1978 or on 
14-4-1978. The Master and Assistant Pro- 
thonotary has relied upon the endorse- 
ment put by him on the docket of the 
petition at the back. He is not able to re- 
collect anything beyond what is endorsed 
at the back of the petition. The clerk in 
the Board Department, who was admit- 
tedly a new clerk in that department at 
the material time, also says that he can- 
not remember anything about the incident 
in question. Therefore the only witnesses 
whose evidence can throw any light on‘the 
question are the Petitioner, his friend 
Handure and Acharya and Advocate Mr. 
Hargolkar. The: Petitioner's testimony is 
obviously interested and it cannot be re- - 
lied upon per se. However, his statement 
have béen confined by Handure and 
Acharya in their testimony. It is true that 
Handure’s name has not been mentioned in 
any of the affidavits filed by the Petitioner 
when an application was made for amend- 
ment of the Chamber Summons or in the 
Petition itself. Mr. Bhandare, who appears 
for the Respondent No. 1. has, therefore, 
urged that his alleged presence at the time 
of the filing of the election petition is an 
afterthought and he was in fact.not pre- 
sent at the material time. But in this con- 
nection I am inclined to accept the evi- 
dence given by the Advocate to the effect 
that Handure had accompanied the Peti- 
tioner when he ‘came to file the election 
petition. Hence Handure’s testimony can- 
not be rejected out-right. It has also been 


urged by Mr. Bhandare that Handure is 
also an interested witness. He has come 


to the Court on a number of occasions at 
his own expense in connection with this - 
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election petition and admittedly he is inte- 
rested in the outcome of the election peti- 
tion. He is also a close friend of the Peti- 
tioner. His evidence therefore should not 
be relied upon. In my view, this is not a 
ground for rejecting Handure’s testimony 
outright. As a friend of the Petitioner he is 
bound to have an interest in the Petition. 
Nevertheless there is no reason to believe 
that he would deliberately give false evi 
dence in a case like this. He has stated 
that he and the Petitioner had accom- 
panied Acharya when he went to the Board 
Department to put the copies of the elec- 
tion petition in the bundle of papers in 
the Board Department and I am inclined 
to accept this part of his testimony. 
Acharya himself has also deposed to the 
same effect. His testimony further reveals 
that he seemed to carry an impression that 
copies could be put in the Board Depart- 
ment because, on a previous occasion, he 
had managed to obtain a precedent of an 
election petition from that department. He 
has however tried to justify his conduct 
by going a step further and saying that on 
another occasion he had been directed by 
the Master and Assistant Prothonotary to 
give the copies of the election petition in 
the Board Department. This part of his 
testimony cannot be believed -at all. In 
fact, the Master and Assistant Prothonotary 
has categorically denied that he had 
directed any clerk to give copies of an 
election petition in the Board Department. 
It is, therefore, clear that Acharya, on his 
own, had deposited the copies of the elec- 
tion petition in the Board Department on 
13-4-1978. The question is whether this 
constitutes sufficient compliance with the 


- provisions of S. 81, sub-sec. (8), of the Re- 


presentation of the People Act, 1951. 


7. Mr.. Paranjpe drew my attention to 
a number of decisions of the Supreme 
Court which lay down the proposition 
that a total non-compliance with the pro- 
visions of S. 81, inter alia, of the Act 
would result in a dismissal of an election 
petition. But in a case where the provi- 
sions of this section were substantially 
complied with, the election petition 
should not be dismissed. In this connec- 
tion he relied upon the observations of the 
Supreme Court in AIR 1964 SC 1545 
(Murarka Radhey Shyam Ram Kumar v. 
Roop Singh. Rathore). This is a case 
where there was a dispute as to whether, 
inter alia, the copies of the election peti- 
tion, which are required to accompany an 
election petition, were attested as provided 
under S. 81 sub-sec. (3) of the Representa- 
tion of the People Act, 1951, and the 
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_ the Election Rules which 
_ ed by this High Court ‘concerning peti- 
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Court came -to the conclusion . that the 
petitioner had substantially complied with 
the provisions relating to attestation of 
copies. This decision was followed by: the 
Supreme Court in AIR 1965 SC 815 (Dr. 
Anup Singh v. Shri Abdul Ghani) where 
also in considering whether the copies of 
an election petition were true copies pro- 
perly attested, the Court came to the con- 
clusion that there was subtantial compli- 
ance with S. 81 sub-sec. (8) of the Act and 


the petition should not be dismissed. The- 


other decisions of the Supreme 
Court cited before me in this 
connection are AIR 1974 SC 118 
‘(Satya Narain v. Dhuja Ram) and 


AIR 1978 SC 840 (M. Kamalam v. Dr 
V. A Syed Mohammed). Reliance has alsa 
been ‘placed on the observations of 
Krishna Iyer, J. in the judgment reported 
in AIR 1978 SC 1583 (Shiv Chand v. Uja- 
gar Singh) where he has stated that 
‘hyper-technicality, when the public policy 


“of the statute is fulfilled, cannot be per- 


mitted to play the procedural tyrant to 
defeat a vital judicial process, namely, in- 


- vestigation into the merits of the election 


od 


petition.” It is necessary therefore to exa- 
mine what is the “public policy” underly- 
mg S. 81 (3). In the decision reported in 
AIR 1974 SC 1185 (Supra) the Supreme 
Court’ itself has explained the principle 
underlying S. 81 sub-sec. (8). It has stated’: 
“The purpose of enclosing the copies of 
the election petition for all the respon- 
dents is to enable quick despatch of the 
notice with the contents of the allegations 
for service on the respondent or 
dents so that there is no delay in the trial 
at this very initial stage when the election 


` petition is presented.” In view of this pur- 


pose, it requires to be examined whether 
the filing of copies of the election peti- 
tion in a wrong department of the High 
Court can be considered as a substantial 
compliance with the provisions of S. 81, 
sub-sec. (3). The High Court isa very 
complex entity consisting of a large num- 


_ ber of departments which deal with diffe- 


rent matters pertaining to the administra- 


_tion of the High Court. Filing of papers 


m the wrong department can easily result 
in considerable delay before papers can 
be traced and properly filed. The adminis- 
tration of the High Court is regulated 


_ ander various rules which are framed by 


the High Court for this purpose. Under 


ave been fram- 


tions filed under the Representation of the 
People Act, 1951, it is very clearly provid- 


‘ed that in cases of election petitions -aris- 
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mg from areas other than Akola, Amravati, 


Bhandara, Buldana, Chandrapur, Nag- 
pur, Wardha and  Yeotmal they 
must be presented to the  Protho- 
notary and Senior Master, ,, High 


Court, Bombay, or such other officer as 
may be appointed by him in this behalf. 
The Master and Assistant Prothonotary is 
such an officer appointed by the Protho- 
notary and Senior Master to whom elec- 
tion petitions are required to be present- 
ed. If the petitioner presents -his election: 
petition to somebody else in the High’ 
Court — a clerk in the High Court instead,! 
for example, it cannot be said that he has 
presented the election petition to the High 
Court under S. 81. When S. 81 talks! 
about presentation of petitions to the 
High Court, it must be taken to mean pre- 
senting such a petition to such an officer 
of the High Court as may be appointed 
for the purpose. It would be a mockery of 
the rules framed for proper administration 
of a High Court and for a proper conduct 
of litigation in the High Court if a peti- 
tioner can be -permitted to disobey the 
rules framed by the High Court for this 
purpose. It would make it impossible for 
the High Court to deal with election peti- 
tions which may be filed anywhere before 
any officer of the High Court. What is 
more important, it would defeat the basic 
purpose underlying S. 81, particularly sub- 
sec. (3) kad namely that there should 
not be any delay in proceeding with the 
election petition and that all the respon- 
dents must be immediately intimated 
about the filing of the petition. For this 
purpose it is essential that the petition ac- 
companied by the ‘requisite number of 
copies is presented to an officer, whose 
duty it is to see that the petition is pro- 
ey presented and to see that all proce- 
dure in connection with such an election 
petition is properly complied with. It can- 
not, therefore, be said: that by giving 
copies of the election petition te the 
Board Department, the Petitioner has pre-| 
sented the election petition with the re- 
quisite number of copies to the High 
Court under S. 81, sub-sec. /3), of the Re- 
presentation of the People Act, 1951. The 
Petitioner has not even filed his copies, al- 
though they may be with the wrong de- 
partment. The clerk of the Advocate mere- ` 
ly kept the copies of the election petition 
in a bundle of papers in the’ Board De- 
partment. Therefore, in the present case it 
cannot even be said that copies were filed 
in the wrong department though on the 
same day. The Petitioner merely put his 


copies in the - wrong department of the 
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High Court. It has been argued that this 
department was also under the jurisdic- 
tion of the Master and Assistant Prothono- 
tary. But that cannot help the Petitioner 
in any way because the Board Depart- 
ment has nothing to do with the presenta- 
tion of election petitions. Admittedly the 
copies were presented to ‘the Master and 
Assistant Prothonotary on the next day 
after the time specified for filing an elec- 
tion petition had expired. Such a filing 
cannot save the election petition. 


8. Mr. Bhandare has also . argued that 
even assuming that the election petition is 
presented and thereafter on the same day 
the copies of the election petition are sub- 
sequently presented, that itself will 
amount to non-compliance with S. 81, 
sub-sec. (8) because the section provides 
that the election petition should be accom- 
panied by the requisite number of copies 
of the election petition. Hence the elec- 
tion petition must be presented along with 
the copies. If the copies are filed subse- 
quently, it will amount to non-compliance 
with the section. He has pointed out that 
in the case reported in AIR 1974 SC 1185 
(Satya Narain v. Dhuja Ram), which was 
a case in appeal from the judgment of the 
Punjab and Haryana High Court, the Pun- 
jab and Haryana High Court had held 
that if the requisite number of spare copies 
of the election petition were not filed 
es with the petition in the High Court, 
the defect would not be cured subsequent- 
ly even within the period of limitation 
prescribed for filing an election petition. 
On the facts of that case the High Court 
had held that such spare copies were filed 
beyond the period of limitation. I have not 
had the benefit of looking at the judgment 
of the Punjab and Haryana High Court in 
question. The Supreme Court has not con- 
sidered this aspect of the question at all. 
Hence the decision of the Supreme Court 
does not throw any light on this aspect of 
the matter. Looking, however, merely to 
the language of S. 81 (8) would not be 
conclusive on a matter like this. It is true 
that the words used in the section are“.... 
petition’ shall be accompanied by.... 
copies”. Therefore, prima facie it would 
appear that what Mr. Bhandare contends 
is correct, namely that the copies 
must accompany the election peti- 
tion at the time when it is pre- 
sented. However, the section need 
not be construed so literally. The purpose 
of the section is to ensure that copies are 
immediately available for service on the 
respondents so that the hearing of the 
election petition is not unnecessarily de- 
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layed at the initial stage. Bearing this pur- 
pose in mind, if the copies are given by 
the Petitioner on the same day or soon 
after the presentation of the election peti- 
tion at the time of removal of objections, 
it cannot be said that the Petitioner has 
violated S. 81 (8) of the Act because the 
copies are supplied in such a case by the 
Petitioner within a reasonable time for 
service on the Respondents and his con- 
duct does not cause any unreasonable de- 
lay in proceeding with the hearing of the 
election petition at the initial stage, pro- 
vided, of course, the copies are given by 
the Petitioner within the period of limita- 
tion prescribed under the Representation 
of the People Act, 1951. Hence it cannot 
be said that simply because copies are 
furnished subsequently by the Petitioner 
though on the same day his petition is 
liable to be dismissed for non-compliance 
with S. 81 (8) of the Act. Compliance with 
the provisions of S. 81 (8) of the Act, how- 
ever, after the expiry of the period of 
limitation, is not permissible. The petition 
must be presented as prescribed under 
S. 81 (8) within the period of limitation. 


9. In the present case the Petitioner 
did not give copies of the election petition 
to the Officer of the High Court designat- 
ed for the purpose until after the period 
of limitation for filing an election petition 
had expired. In such a case the mandatory 
provisions of S. 86 of the Act must come 
into operation and the petition must be 
dismissed because within the period pre. 
scribed under the Act the Petitioner had 
not presented the petition accompanied 
by the requisite number of copies as pro- 
vided under S. 81 sub-sec. (8) of the Act. 

10. It is also not open to the Petitioner 
to argue that under the Election Rules 
framed by the High Court the Officer 
concerned has a right to ask the parties or 
Advocate to mend the Office on the third 
day from the date of presentation of peti- 
tion to remove the objections and the 
Advocate or the party is entitled to remove 
such objections within two days there- 
after. From these rules it cannot be de- 
duced that even in a case where an elec- 
tion petition is filed on the last date of 
limitation, the petitioner would get an 
additional 5 days for removing objections. 
Before the expiry of the period of limita- 
tion the petition must be before the High 
Court without any objections relating to 
non enpa with S. 81 (8). In other 
words, all such objections must be remov- 
ed by the Petitioner before the period of 
limitation expires. This is the view ex- 
pressed by the Supreme Court in the case 
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reported in AIR 1974 SC 1185, and the 
Petitioner has not seriously argued to the 
contrary. He has attempted to show that 
copies were in fact filed before the expiry 
of the period of limitation. For the rea- 
sons stated by me earlier I am not inclin- 
ed to accept this argument of the Peti- 
tioner. 

1i. Under the circumstances issue 
No. 1 is answered in the affirmative and 
issue No. 1A is answered in the negative. 

12. In the result the election petition 
is dismissed. Petitioner to pay the costs of 
Respondent No. 1 

18. Considering that the Petitioner is 
a poor person the costs are quantified at 
Rs. 750/-. 

14. There will be no order as to costs 
in favour of Respondent No. 2 for the 
same reasons and also because the Respon- 
dent No. 2 has submitted to the orders 
of the Court as far as preliminary issues 
are concerned, 

15. The Prothonotary and Senior Mas- 
ter to intimate the substance of the deci- 
sion in this petition to the Election Com- 
mission and to the Speaker, Maharashtra 
Legislative Assembly as provided under 
S. 103 of the Representation of the People 
Act, 1951 and send to the Election Com- 
mission a copy of the decision. 


16. Liberty to the Ist Respondent to 
withdraw the sum of Rs. 750/- from out 
of the security deposit made by the Peti- 
tioner in the present election _ petition. 
Liberty to the Petitioner to withdraw the 
balance amount lying with the Prothono- 
tary after payment of costs to the Ist Re- 
spondent. 

17. Prothonotary and Senior Master to 
act on the certified copy of the Minutes 
of Order on the undertaking given by the 
Advocate of the Petitioner to draw up the 
Order within eight weeks from today. 


Petition dismissed. 


AIR 1980 BOMBAY 231 
(AT NAGPUR) 
JAMDAR, J. 

Sukhdeo Motiram Dike, Applicant v. 
Govinda Hari Mankar and another, 
Opponents. 

Civil Revn. Appin. No. 150 of 1978 in 
Misc. Civil Appln. No. 11890 of 1977 in 
re Appeal No. 189 of 1976, D/- 25-6- 
1979, 


Civil P. C. (1908), S. 2 (2) and (9); O. 41, 
R. 11 (1) and O. 47, R. 1 — Bombay Court 
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Fees Act (86 of 1959), Sch. 1, Arts. 8 and 
9 — Dismissal of appeal in limine — Ap- 
plication for review — Order of dismissal 
being a “decree” Art. 8 or 9 of Court Fees 
Act would apply to such application — 
“Decree” and “judgment”, connotation of. 


An order passed by the High Court 
under O. 41, R. 11 (1) is a decree and 
hence Art. 8 or Art. 9 of Sch. I of the Bom- 
bay Court Fees Act, 1959 would be ap- 
plicable to an application for review of 
such an order. (Para 14) 


The order “dismissed” passed by the 
High Court in the first appeal is an ex- 
pression of an adjudication which conclu- 
sively determines the rights of the parties 
with regard to all or any of the matters 
in controversy. The order dismissing the 
first appeal in limine is, therefore, a decree 
within the meaning of S. 2 (2), C. P. C. 

(Para 7) 


Further, it cannot be said that unless `a 
decree follows the reasoning, the state- 
ment containing the reasoning is not a 
judgment but is an order. The very defini- 
tion of “judgment” contemplates that the 
judgment may result in a decree or an 
order. Hence when a review of a decree 
or an order is sought the petition is al- 
ways for review of the judgment which 
results in passing of the decree or making 
of the order. It is a settled position that 
while passing an order under O. 41, 
R. 11 (1) the High Court is not expected 
to give reasons for the order of dismissal. 
It cannot, therefore, be said that as no 
judgment was delivered by the High 
Court while passing an order under O. 41. 
R. 11 (1), Art. 8 or Sch. I is not applicable. 

(Par® 5) 

It is true that while dismissing an ap- 
peal in limine under O. 41, R. 11, no judg- 
ment in the form contemplated by R. 31 
and containing directions contemplated 
by R. 32, is delivered and the decree does 
not satisfy requirements of R. 35. But 
these aspects of the matter are not deci- 


- sive once it is accepted that the order dis- 


missing an appeal in limine,is the formal 
expression of adjudication which conclu- 
sively determines the rights of the parties 
with regard to all or any of the matters in 


controversy. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1974 Punj and Har 285 10 
AIR 1958 An Pra 768 10 
AIR 1953 Bom 122 8 
AIR 1958 Nag 335 10 
AIR 1946 Mad 492 10 
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< ©. G. Madkholkar, for Applicant: B. A. 
Udhoji, for Opponent No. 1, M. P.. Badar. 
Asstt. Govt. Pleader, for the State. 


ORDER :— The appellant in First Ap- 
peal No. 189 of 1976 has preferred this 
application for review of the decision of 
the Taxing Officer under S. 5 (2) of the 
Bombay Court Fees Act, 1959. The said 
appeal was filed by the appellant. being 
aggrieved by the Civil Judge (Senior Divi- 
sion) Akola in Special Civil Suit No. 18 of 
1974 on 1-7-1976. The said appeal, after 
notice, on admission, to the respondents 
(present N. As.) was dismissed in motion 
by an order dated 5th July, 1977. Against 
that order, the appellant, present applic- 
ant. preferred a review application to this 
Court and affixed a five rupees stamp 
thereon. An office objection was raised 
that the applicant is liable to pay court 
fee under Sch. I, Art. 8 as it is an applica- 
tion for review of Judgment and decree of 
this Court. It was contended before the 
Taxing Officer that in dismissing the ap- 
peal in limine, this Court has not passed 
any decree and what was sought to be 
revised was an order and not a judgment 
resulting in a decree. It was contended 
that the case is covered by Sch. 2, Arti- 
cle 1 (f) (iit) which is a residuary article. 
The Taxing Officer overruled the objection 
and held that the applicant will have to 
pay ad valorem court fee under Art. 8. 
Sch. I of the. Court Fees Act. It is this 
order, which is sought to be revised in 
this Civil Revision Application. 


2. The order sought to be reviewed 
was passed under O. 41, R. Il (1). No 
reasons were given and the first appeal 
was disposed of by the High Court by a 
cryptic’ one worded order “dismissed”. 

3. The application for review is filed 
inde O. 47, R. 1 (1) which reads as fol- 
OWS i 


“Any person considering himself ag- 
grieved — 

(a) by a decree or order from which an 
appeal is allowed, but from which no ap- 
peal has beenspreferred, 

(b) by a decree or order from which no 
appeal is allowed, or 

c) by a decision on a reference from a 
Court of Small Causes, and who, from the 
discovery of new and. important matter 
or evidence which, after the exercise of 
due diligence, was not within his know- 
ledge or could not be produced by him 
at the time when the decree was passed or 


order made, or on account of some mis- . 


take or error apparent on the face of the 
record, or for any other sufficient reason, 
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desires to obtain a ' review of the decree 
passed or order made against him, may 
apply for a review of judgment to the 
Court which passed the decree or made 
the order”. 
As no appeal is allowed against the order 
passed by the High Court, dismissing the 
first appeal in limine, the present review 
application would be governed by Cl. (b) 
of sub-rule (1) of R. 1 of O. 47. 


4. Articles 8 and 9 of Sch. I of the 
Bombay Court Fees Act, 1959 deal with 
the court fee payable on an application 
for review. Art. 8 provides that if the ap- 
plication for review of judgment is pre- 
sented on or after the thirtieth day from 
the date of the decree, the court fee pay- 
able on such application is the fee leviable 
on the plaint or memorandum of appeal, 
as the case may be. Art. 9 provides that if 
the application for review of judgment is 
presented before the thirtieth day from 
the date of the decree, the court-fee pay- 
able is one half of the fee leviable on the’ 
plaint or memorandum of appeal. There is 
no other article which provides court-fee 
for review application and if such review 
application is not covered either by Arti- 
cle 8 or Art. 9 of Schedule I, then it wonld 
be covered by the residuary provision 
contained in Sub-cl. (iii) of Cl. (f)-of Art. 1. 
of Sch. II, which provides a fixed fee of | 
five rupees for an application or petition 
for review presented to the High Court 
and not covered by any other provision. 


5. Mr. Madkholkar, for the applicant 
tried to urge that as no judgment is given . 
by the High Court while passing the order 
sought to be reviewed, neither Art. 8 nor 
Art. 9 of Sch. I is attracted. The word 
“judgment” is defined in S. 2 (9) of th 
Code of Civil Procedure as :— 

“The statement given by the Judge on 
the grounds of a decree or order”. 


It is true that no such judgment was - 
delivered while passing the order sought 
to be reviewed and as mentioned above, 
the first appeal was disposed of by the ` 
one worded order “dismissed”. But if this 
contention is accepted, then the review 
application itself would not be maintain- 
able because O. 47, R. 1 contemplates ap- 
plication for review of a judgment. R. 1 
of O. 47 provides that if a person desires 
to obtain a review of the decree passed - 
or order made against him, he may apply 
for a review of judgment, to the Court 
which passed the decree or made the order. 


There is also no force in the contention -- 
‘that unless a decree follows the reason- 


ing, the statement containing the reason- . 


~ 
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ing is- not a judgment but is an order. The 
very definition of. “judgment” contemplates 
that the judgment may result in a decree 
or an order, Hence when a review of a 
decree or an order is sought the petition 
is always for review of the 
which results in passing of the decree or 
making of the order. It is a settled posi- 
tion that while passing an order under 
O. 41, R. 11 (1) the High Court is not ex- 
pected to give reasons for the order of dis- 
missal. It cannot, therefore be said that 
as no judgment was delivered by the High 
Court while passing an order. under O. 41, 
R. 11 (1), Art. 8 of Sch. I is not applicable. 


6. Mr. Madkholkar next urged that the 
order passed by the High Court under 
O. 41, R. 11 (1) of the Civil P. C. is not a 
decree but is an order and hence Art. 8 of 
Sch. I of the Bombay Court Fees Act is 
not applicable. It is true that Art. 8 will 
be applicable only when review of a de- 
cree is sought. It would not be applicable 
when review of a judgment resulting in 
an order is sought. Art. 8 contemplates an 
application for review of judgment pre- 
sented on or after the thirtieth day from 


the date of the decree. It does not cover’ 


an application for review of judgment 
which is presented on or after the thirtieth 
day from the date of the order. Similarly 
Art. 9 contemplates application tor review 
of jndgment presented before the thirtieth 
day from the date of the decree and not 
an application for review presented before 
thirtieth day from ‘the date of the order. 
An application for review of an_ order, 
therefore, would be covered by the re- 
siduary provision contained in sub-cl..(3) of 
Cl. (f) of Art. 1 of Sch. II of the Bombay 
Court Fees Act, 1959. The material ques- 
tion that arises for consideration in this 
matter, therefore, is whether the order 
passed by the High Court under O. 41, 
R. 11 ay dismissing the first appeal in 
limine is a decree or an order. 


7. Mr. Madkholkar contended that even 
if the review application is allowed, the 
decree passed by the Trial Court remains 
unaflected and hence the order passed by 
the High Court dismissing the first appeal 
in limine does not amount to a decree. It 
is difficult to accept this submission in 
view of the definition of ‘decree’ given in 
S. 2 (2) of the Civil P. C. The said de- 
finition reads as follows— 


“Decree means the formal expression of 
an adjudication which, so: far as regards 
the Court expressing it, conclusively de- 
termines the rights-of the parties with re- 
gard to all or any of the matters in con- 
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troversy in the suit and may be either pre- 
liminary or final. It shall be deemed to in- 
clude the rejection of a plaint and the 
determination of any question within Sec- 
tion 144 but shall not include— 

(a) any adjudication from which an ap- 
peal lies as an appeal from an order, or 
(b) any order of dismissal for default”. 
It cannot be disputed that the order “dis- 
missed” passed by the High Court in the 
first appeal is an expression of an adjudi- 
cation which conclusively determines the 
rights of the parties with regard to all or 
any of the.matters in controversy. ‘he 
order dismissing the first appeal in limine 
is, therefore, a decree within the meaning 

of S. 2 (2) of the Civil P. C. 

8. In support of the contention that the 
order rejecting an appeal in limine under 
O. 41, R. 11 (1) is not a decree, reliance 
was sought to be placed on the decision 
of this Court in the case Hussain Sab v. 
Sitaram Vighneshwar (AIR 1953 Bom 122). 
In that case question for consideration 
was, in which Court an application for 
amendment of decree should be filed in 
case the appeal against the decree of the 
trial Court is dismissed by the appellate 
court under O. 41, R. 11. It was held that 
when an appeal is summarily dismissed 
under the provisions of Order 41, the ori- 
ginal decree from which the appeal was 
preferred remains untouched and hence it 
is the substantive decree. In that case dif- 
ference between the provisions of O. 41, 
R. 11 and O. 41, R. 32 was pointed out 
and it was held that when an appeal is 
summarily dismissed, the decree appealed 
against remains untouched. Following ob- 
servations in that ruling made by Chagla, . 
C. J., as he then was, are sought to be 
relied upon. 

“Now, turning to that rule, it provides 
that the appellate Court may dismiss the 
appeal without sending notice to the Court 
from whose decree the appeal is preferred 
and without serving notice on the respon- 
dent or his pleader; and sub-cl. (8) pro- 
vides that the dismissal of an appeal 
under this rule shall be notified to the 
Court from whose decree the appeal is 
preferred. It will be immediately noticed 
that there is considerable difference be- 
tween the provisions of O. 41, R. 11, and 
the provisions of O. 41, R. 32. 

Under O. 41, R. 32, when an appeal is 
heard after notice, the judgment of the 
appellate Court must be a judgment for 
confirming, varying or reversing Uie de- 
cree from which the’ appeal is preferred, 
and the decree that is drawn up isa de- 
cree of the lower Court. But under O. 41, - 
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R. 11, no such decree is to be drawn up. 
The only provision in O. 41, R. 11, is that 
the lower Court has to be notified of the 
fact that an appeal from its decree has 
been dismissed. Therefore, the view has 
been taken by this Court—and, in my opin- 
ion, rightly — that when an appeal is 
summarily dismissed under the provisions 
O. 41, R. 11, the original decree from 
which the appeal was preferred remains 
untouched and it is the original decree 
~ which is the substantive decree. There- 
fore, if an application has got to be made 
for amending the decree, it must be made, 
not to this Court which has exercised its 
powers under O. 41, R. 11, but to the 
Court which passed the substantive de- 
cree.” 

These observations, however, do not sup- 
port the contention, even impliedly, that 
an order under O. 41, R. 11 is not a de- 
eree at all. On the contrary it appears 
that the learned Judge sought to make a 
distinction between a substantive decree, 
which is not affected by an order under 
O. 41, R. 11 and by the decree which fol- 
lows as a result of such an order. What is 
observed is that when an appeal is sum- 
marily dismissed under the provisions of 
O. 41, R. 11, the original decree from 
which the appeal was preferred remains 
untouched and it is the original decree 
which is the substantive decree. The learn- 
ed Judge expressed his agreement with 
the reasoning of the learned Judges in the 
case Bapu v. Vajir ((1897) 21 Bom 548) and 
based his conclusion on the said decision. 
It is, however, significant to note in this 
context that in the case Bapu v. Vajir the 
position that an order of dismissal of an 
appeal under S. 551, Civil P. C. 1882 
(which is analogous to O. 41 R. 11) is a 
decree and is appealable under Section 584 
was accepted. What was observed in that 
case was that when appeal is dismissed 
under Section 551, there is no decree o 
the High Court which can be executed 
and that the decree of the appellate Court 
under Section 551 is clearly not one con- 
firming the ‘decree of the lower Court, 
which is left untouched and is neither con- 
firmed nor varied nor reversed. 


9. Several decisions of other High 
Courts are cited on behalf of the respon- 
dent in support of the proposition that an 
order under O. 41, R. 11 (1) is a decree 
within the meaning of S. 2 (2) of the Civil 
P. C. 1908. The first decision is of the 
Patna High Court in Jamuna Prasad Rai v. 
Rajballam Rai (AIR 1937 Pat 349}. In the 
said case the distinction between decree 

`- and order and the difference between sub- 
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rule (1) and sub-rule (2) of O. 41, R. 11, 
Civil P. C. 1908 were considered and it 
was held that when an appeal is dismissed 
under O. 41, R. 11, Sub-rule (1) such a 
dismissal, has, so far as the Court pro- 
nouncing the decision is concerned, the 
finality which is an essential ingredient in 
the definition of ‘decree’ in S. 2 (2) as in 
substance it expresses an adjudication 
within that definition to the effect that 
the appeal is without merit. It was further 
held that dismissal of an appeal under 
O. 41, R. 11 (1) is appealable as a decree 
and is, therefore, not an order. 


10. In Devalraju Subbamma v. Deval- 
raju Madhavarao (AIR 1946 Mad 492) it 
was held that the order dismissing an ap- 
peal in limine under O. 41, R. 11 is a de- 
cree within the meaning of S. 2 (2), and 
that an application for amendment of the 
decree lies to the appellate Court and not 
to the lower Court. Same view was taken 
by the Division Bench of the High Court 
of Andhra Pradesh in Annapu Ramanna v. 
Ponduri Sreeramulu (AIR 1958 Andh Pra 
768), and alse by the Division Bench of 
the Punjab and Haryana High Court in 
Hakam Singh v. Jaswant Singh (AIR 1974 
Punj and Har 285). In Khwaja Ajijoddin 
Khwaja Nizamuddin v. Jaswant Madhao 


Joglekar (AIR 1958 Nag 335) the 
Nagpur High Court has also 
held that an order dismissing an 
appeal under sub-rule (1) of R. 11 


of O. 41 amounts to a decree and is ap- 
pealable as such even when a judgment 
is not written in the manner provided by 
R. 31 of O. 41. i 

11. All these decisions proceed on 
the basis that an order under O. 41, R. 11 
(1) is final adjudication of the matter, so 
far as the Court passing the order is con- 
cerned. It is true that while dismissing an 
appeal in limine under O. 41, R. 11, no 
judgment in the form contemplated b 
R. 31 and containing directions contem- 
plated by R. 32, is delivered and the de- 
cree does not satisfy requirements of R. 35. 
But these aspects of the matter are not 
decisive once it is accepted that the order 
dismissing an appeal in limine is the 
formal expression of adjudication which 
conclusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy. 


12. R. 37 of O. 41 enjoins a duty on 
the Court to send a copy of the judgment 
and of the decree to the Court which 
passed the decree appealed from. It is 
pertinent to note that even in case of dis- 
missal of an appeal under O. 41, R. 11 (1) 
an intimation of the decision is sent to 





be 
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the appropriate Court and it is specitically 
mentioned in the form used for that pur- 


. pose that the High Court has passed a 


decree dismissing the appeal under O. 41, 
R. 11 Sub-rule (1). 

13. It is an admitted position that an 
order passed by the first appellate Court 
dismissing the first appeal in limine is 
appealable to the High Court. It is not ap- 
pealable under O. 43 as an appealable 
order. It is appealable as a decree. 

14. A reference was made to Sub- 
rule (4) of R. 11 of O.41. This provision 
which has been inserted by the Amend- 
ment Act of 1976 reads as follows: 

“Where an appellate Court, not being 
the High Court, dismisses an appeal under 
sub-rule (1), it shall deliver a judgment, 
recording in brief its grounds for doing 


so, and a decree shall be drawn up in ac~ 


cordance with the judgment.” 
Mr. Madkholkar tried to contend that this 


` provision has been incorporated in order 


to make it obligatory on the part of the 
lower appellate Court to record, in brief, 
grounds for dismissing the appeal under 
sub-rule (1) and to draw a decree in ac- 
cordance with the judgment. According to 
him the provision about drawing of a de- 
cree has been specifically incorporated 
because an order under O. 41, R. 11 (1) was 
not considered as a decree at all. Accord- 
ing to him. it is because of this specific 
provision that an order under. Order 41, 
R. 11 (1) passed by the lower appellate 
Court becomes a decree. He further argu- 
ed that as no duty is cast on the High 
Court to deliver judgment while dismiss- 
ing an appeal under sub-rule (1), there is 


no question of drawing a decree in ac- 


cordance with the judgment and hence 
the order of the High Court dismissing an 
appeal in limine would not amount to a 
decree, even after amendment of the 
Code. It is difficult to accept this submis- 


_ Sion. The intention of the Legislature in 


incorporating sub-rule (4) is to make it ob- 
ligatory on the lower appellate Court to 
deliver a judgment while dismissing ap- 
peal under sub-rule (1). It follows, there- 
fore, that when a judgment is to be de- 
livered, the decree shall be drawn up in 
accordance with the said judgment. It is 
difficult to accept the submission that only 


F an order of the lower appellate Court dis- 


missing an appeal in limine is to be con- 
sidered as a decree because it is expected 
to be preceded by judgment containing 
brief grounds for decision. The fact that 
even now the High Court is not expected 
te deliver a judgment while dismissing an 
appeal under Sub-rule (1) of O. 41, R. 1, 
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cannot be interpreted to mean that an 
order passed by the High Court under 
O. 41, R. 11 (1) is not a decree. In my view 
an order passed by the High Court under 
O. 41, R. 11 (1) is a decree and hence 
Art. 8 or Art. 9 of Sch. I of the Bombay 
Court-fees Act, 1959 would be applicable 
to an application for review of such an 
order. The revision application, therefore, 
fails. However the applicant is granted 
two months time to pay the requisite 
Court-fee. i 
15. No order as to costs. 
Revision dismissed. 
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MRS. MANOHAR, J. 
Manjula D. Boral, Petitioner v. 
Jyoti Prakash Boral, Respondent. 
we Petition No. 556 of 1978, D/- 1-2- 


Guardians and Wards Act (1890), S. 7 
— Order for Custody of minor children 
— Order is not in rem — Order can be 

assed in terms of consent of parties — 
Satisfaction of court that it is for benefit 
of minor is necessary but need not be ex- 
pressly recorded — Such order could not 
be set aside unless both parties agree to 
it. (Civil P. C. (1908), O. 28, R. 3). 

(Paras 4, 5, 6) 

G. A. Trivedi, for Petitioner; G. A. 
Thakkar with S. V. Bhat, S. D. Parekh 
and L. D. Jaisinghani, for Respondent. 

ORDER :— The petitioner is the mother 
of two minor children a son Bhriguraj 
born on 5th Dec. 1975 and another son 
Nandraj born on 7th Apr. 1977. She has 
filed this petition under the Guardians 
and Wards Act, 1890 to obtain custody 
of tbese two minor sons who are at pre- 
sent in the custody of their father viz. the 
Respondent. 

2. The petition was argued at’ length 
by Mr. Trivedi who appeared for the peti- 
tioner and by Mr. Parekh who appeared 
for the Respondent yesterday. In the 
course of the hearing, on two or three oc- 
casions Mr, Parekh, who appeared for the 
Respondent, made an offer of settlement 
to the petitioner. After considering these 
offers the petitioner rejected them. Ulti- 
mately after the arguments were over 
while I was about to dictate my judgment 
Mr. Trivedi for the petitioner stated that 
his client desired to accept the offer which 
had been made earlier by Mr. Parekh. 
The parties thereafter took some time and 
reduced the consent terms to writing in 
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Court. Both the petitioner and the Res- 


pondent were present in Court through- 


out. After the consent terms were reduced 
to writing and before the parties or their 

‘ advocates: put their signatures on the 
consent terms I asked for the consent 
terms and went through them in order to 
satisfy myself that the terms would be 
for the benefit of the two minors. There- 
after I returned the consent terms to the 
advocates. After making some minor al- 
terations the consent terms were signed 
both by the petitioner and the Respondent 
as also by their respective advocates. The 
signed consent terms were tendered in 
Court and I have passed an order in terms 
of the consent terms. 


3. This happened before 2.00 p. m. 
yesterday. After the recess when the after- 
noon session commenced at 2.45 p. m. 
Mr. Parekh appeared before me and stat- 
ed that his client felt that he had been 
pressurised into signing these consent 
‘terms and that in view of what his client 
felt he would request the Court to cancel 
the consent terms. When Mr. Parekh 
made this application, Mr. Trivedi as well 
as the petitioner were also present in 
Court. Mr. Trivedi, however, said that he 

-could not consent to the consent terms 
being cancelled. In these circumstances, I 
have to consider whether it is within my 
power to set aside the order which I have 
passed in terms of the consent terms 
which were thus handed in. 

4. Mr. Thakkar, who appears today 
for the Respondent, has argued that this 

-iş a petition under the Guardians and 
Wards ‘Act, 1890 for the custody of two 
minor children. In a case where minor is 
involved it is not open to the parties to 
obtain a consent decree or order unless 
the Court is satisfied that such a consent 
decree or order will be for the benefit of 
the minor. In this connection he has drawn 
‘my attention to O. 23, R. 3 and O. 82 and 
R. 7 Civil P. C. O. 32 R. 7 states that in 
case where a minor is a party to the suit 
no next friend or guardian can, without 
the leave of the Court, expressly recorded 
in the proceedings, enter into any agree- 
ment or compromise on behalf of a minor. 
-According to Mr. Thakkar, the same prin- 
ciple should apply in a case where a minor 
is affected though he may not be a party 
to the suit. In the absence of an express 
sanction of the Court to the compromise, 
the present compromise is not a lawful 
compromise under O. 23, R. 3 and hence 
it should be set aside. There is some sub- 
stance in what Mr. Thakkar has argued. 
In a case where a minor is affected, it may 
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be possible for the Court in a given set of 
circumstance not to pass a decree in terms 
of the consent terms if the Court came 
to the conclusion that the consent terms 
would not be for the welfare of the minor- 
although the matter is not free from doubt. 
He has, however, argued that on the 
analogy of O. 32 R. 7 in all such cases 
where custody orders are passed in terms 
of the consent terms it should be ex- 
pressly recorded by the Court that the 
consent order is for the benefit of à minor. 
O. 32, R. 7 does provide for such a sanc- 
tion being expressly recorded. But Q. 32 
R. 7 applies only to cases where a minor 
is party to the suit and his next friend or 
guardian is seeking tu enter into a com- 
promise or agreement on behalf of a 
minor. By expressly sanctioning the com- 
promise as being for the benefit of minor, 
the Court protects not merely the minor 
but also his next friend or guardian as 
well as the third party who enters into 
such a compromise with the minor. There 
is no reason why this particular provision 
regarding express sanction of the Court 
should apply to a case like the present 
one where the dispute revolves around 
the custody of two minor children between 
the two parents who are both majors. It 
is true that the Court should satisfy itself 
even in such a case whether the consent 
order will be for the welfare of the minor 
or not. But no sanction of the Court is re- 
quired for-entering into a compromise. 


5. Mr. Thakkar has also argued that in 
matters which affect the status of a party 
such as probate proceedings or matrimo- 
nial proceedings the Court cannot go by 
the wishes of the parties. It must indepen- 


dently apply its mind to the points at] ” 


issue. He has argued that the present 
order being an order in rem, the same 
principle should apply. I do not consider 
an order for custody as an order in rem. 
It is an order which is subject to revision 
and alterations if circumstances affecting 
the parties change. It does not affect the 
status either of the parties or of the minor. 
Hence it is perfectly open to the parties 
to arrive at consent arrangements regard- 
ing custody of their minor children. In 
fact this is a well-established practice. 

6. As the present case bears somewhat 
unusual aspects, I had seen the consent 
terms before they were actually signed by 
the parties and their advocates, and I had 
satisfied myself that the consent terms 
would be for the benefit of the minors. It 
is true that I have not expressly recorded 
that these consent terms are for the bene- 
fit of the minors. But, in my view, it is not 
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mecessary to make such a record. I have 
already passed a decree in terms of the 
consent terms which have been signed and 
handed in. And, in my view, it is not open 
tome to set aside this order unless both 
sides agree to its being set aside. The only 
grounds on which consent orders may be 
set aside are the grounds on which an 
agreement may be set aside. It is nobody's 
case that in the- present case the consent 
terms should be set aside for any reasons 
which would invalidate an agreement. 
Hence the application of the Respondent 
to set aside the consent order is rejected. 

7. Mr. Thakkar applies for a stay of 
the operation of the consent order dated 
81-1-1979 till 7-2-1979. 

P. C.: Operation of the order is 
cordingly stayed till 7-2-1979. 

, Ordered accordingly. 


ac- 
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(AT NAGPUR) 
GINWALA, J. 

Shah Hansraj Veljee and another, Appli- 
cants v. Shah Maganlal Veljee and others, 
Opponents. 

Civil Revn. Appln. No. 148 of 1974, D/- 
24-1-1979.° 

(A) Arbitration Act (1940), S. 14 (2) — 
Filing award in Court is a ministerial act 
— Award made by more than one arbitra- 
tor — Can be filed or caused to be filed 
by one of them — Word “arbitrators” in- 
cludes singular also. AIR 1970 Raj 22, Dis- 


sented from. (General Clauses, Act (1897), _ 


S. 13). (Paras 16, 17, 18) 


(B) Arbitration Act (1940), S. 17 — 
Award relating to immoveable property — 
Necessity of registration — Admissibility 
— Principles to be followed — Objection 
as to validity of award by reason of its not 
being registered raised as preliminary 
issue — Court observing that objection 
was premature and further holding that it 
did not require registration — Matter re- 
mitted to trial Court for déciding issue 
‘afresh at time of final hearing in the light 
of the stated principles. (Registration Act 


(1908), S. 17). (Paras 25, 26) 
Cases Referred: Chronological Paras 

> AIR 1974 SC 1066. 23 
- AJR 1974 SC 1912 23 


: AIR 1972 SC 1121 ` 23 
AIR 1970 SC 833 ; -283 


Against order of A. S. Medhekar, Civil Ja 
Sr. Division at Amravati, D/- 25-2-1974. 
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AIR 1970 Raj 22 5, 14, 17 - 
AIR 1968 Punj 204 (FB) 23 
AIR 1960 SC 629: 1960 SC] 969 6, 26 
AIR 1958 Pat 252 (FB): 23 
AIR 1949 Cal 549 8, 12, 17, 24 
AIR 1949 Nag 349 5, ll 
AIR 1945 Nag 117 5, 14 
AIR 1945 Pat 140 5, 14 
AIR 1984 Bom 398 18, 15 
AIR 1927 Rang 197 5, 11, 14 


AIR 1914 Sind 90 5, 10, 11, 12,. 14 
107 American LR 1477, State Tax Com- 

mission of Utah v. Katsis 16 

V R. Manohar and A. B. Oka, for Appli- 
cants; J. N. Chandurkar, for Opponents. 

ORDER :— This revision application 
has been filed against the findings which 
have been recorded by the learned Civil 
Judge, Senior Division, Amravati in Spe- 
cial Civil Suit No. 20 of 1971 on certain 
issues which were treated as preliminary 
issues. In order to appreciate the rival 
contentions which have been advanced be- 
fore me in this revision application, a few 
facts may be noted. 


2. Applicant No. 1 and non-applicant 
No. 1 are brothers and applicant No. 2 is 
their mother, while non-applicant Nos. 2 
aud 3 are the sons of non-applicant No. 1. 
It appears that they were members of joint 
Hindu family which was carrying on busi- 
ness at Amraoti in three names, namely, 
Shah Velji Narsi Company, M/s. V. R. 
Pen Industries and Firm Shah Veljee 
Narsee. In 1969 some disputes arose be- 
tween the applicants and the non-appli- 
cants with regard to the . business they 
were carrying on and the properties owned 
by them and in order to resolve these dis- 
putes, they appointed Shah Morarjibhai 
Raisey and Shah Jethabai Gosar as arbit- 
rators under an agreement dated. 12th 
Dec. 1969. These two arbitrators entered 
upon arbitration and made their award on 
Hth Dec. 1969. This award related to the 
business which the firm was carrying on 
under the above-said three trade names and 
also to the immoveable property owned by 
the family. The arbitrators proposed ar- 
rangements between the applicants on one_ 
hand and the -non-applicants on the other 
hand. The applicants were treated as con- 
tinuing party, and the non-applicants were 
treated as the retiring party. What purports 
to have been meant by these two terms 
was that the retiring party would cease to 
bave any concern with the business of the 
family on certain terms and conditions 
and the business would .be continued by 
the continuing party. The parties to the 
award, namely, the applicants and the non- 
applicants subscribed their signatures to it 
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on the day it was made, i.e. on 14th Dec. 
1969. Thereafter on 26th Feb. 1971, one of 
the two arbitrators, namely, Morarjibhai 
Raisey issued an authority in writing in 


favour of applicant No. 1 and non- 
applicant No. l1 jointly or severally 
to file the said award in the 
Court having jurisdiction in the 


matter. It appears that the original award 
was handed over to non-applicant No. 1, 
On 29th June 1971 the non-applicants filed 
an application in the Court of the Civil 
Judge, Senior Division at Amraoti purport- 
ing to have been made under S. 17 read 
with S. 14 of the Arbitration Act, 1940 
(hereinafter referred to as ‘the Act’). By 
this application the non-applicants prayed 
for a decree in terms of the award. In this 
application they averred that the parties 
had accepted the award and in compliance 
with the terms of the award, they, i. e. the 
non-applicants, had retired from the busi- 
ness which was now entirely under the 
control and management of the present 
applicants and that the applicants had also 
made certain payments as contemplated by 
the award but they had failed to abide’ by 
the terms of the award fully. They alleged 
that in spite of a notice served by them 
on the applicants on 8rd Mar. 1971, the 
applicants had failed to pay the amounts 
under the award to them and had also fail- 
ed to give effect to the other terms ot the 
award, The non-applicants contended that 
the applicants were evading their liability 
under the award and it had, therefore, be- 
come necessary to make the award a rule 
of the Court by passing decree in terms 
of the award, so that they would be in a 
position to obtain relief by executing it. 
The non-applicants further stated in the 
application that one of the arbitrators, 
namely, Morarjibhai Raisey had authoris- 
ed them to file the award in Court. They 
also contended that no period of limita- 
tion was provided for the arbitrators to 
file the award in Court and since the 
award was being filed under the authority 
of the arbitrators, the question of limita- 
tion did not arise. Lastly they submitted 
that the present applicants were preclud- 
ed from raising any objection to the award 
as the period of limitation prescribed for 
this had expired and there was no legal 
impediment in passing the decree in terms 
of the award. 


3. The above-said application, which 
was filed by the non-applicants, was re- 
gistered as Special Suit and summonses 
were issued to the applicants, who ap- 
peared in the matter and took some pre- 
liminary objections to the maintainability 
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of the said application by the present non- 
applicants for a decree in terms of the 
award. These objections were that the 
award had not been validly filed in Court 
inasmuch as it had not been filed by both 
the arbitrators, who had made the award, 
and since only one of the arbitrators had 
given authority to file it, it was filed with- 
out any proper authority and hence it was 
“not eligible to be filed in Court”. The 
second objection was that the award had 
become ineffective due to lapse of time and 
hence it was invalid and could not be filed 
in Court. The third objection was that the 
award related to immovable properties and 
was liable to be compulsorily registered 
and this having not been done, the award 
was not only invalid, but inadmissible and 
it could neither be filed in Court nor 
could it be made rule of the Court. The 
applicants had taken some other conten- 
tions in the reply which they had filed 
in Court at Ex. 17. But we are not con- 
cerned at this stage with those conten- 
tions. 


4. On the preliminary objections which 
had been taken by the applicants, four 
issues were framed and they were ordered 
to be treated as preliminary issues. They 
are as follows : 


“I. Whether the application is barred by 
limitation? 

1A) Whether the application has been 
filed with the authority of arbitrator? 


1B) If so, whether the authority is pro- 
per? 


2. Whether the award is invalid in view 
of the fact that it is not registered? 

4. If so, what effect?” 

The learned trial Judge, after hearing the 
parties, answered issues Nos. ] and 2 in the 
negative and issues Nos. 1A and 1B in the 
affirmative. In the view which he took 
with:regard to issues Nos. 1, 1A, 1B and 2, 
he held that the finding on issue No. 3 
did not arise. It is these findings that are 
challenged in this revision application. 

5. At the outset it may be stated that 
Mr. Manohar the learned counsel for the 
applicants, has not challenged the finding 
of the learned trial Judge in so tar as 
issue No. 1 is concerned. He laid stress on 
the findings on issue Nos. 1A, IB and 2 
only. Now so far as issue Nos. 1A and 1B 
are concerned, it was contended before 
the learned trial Judge that on the langu- 
age of S. 14 of the Act, one of the arbitra- 
tors had no right to file the award in Court 
or cause it to be filed. It was submitted 
before the learned trial Judge that the 


word used in sub-sec. (2) of S. 14 is 
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“arbitrators” which, according to the ap- 
plicants, would mean all the arbitrators 
who had passed the award and it would 
not be open to some or one of the arbitra- 
tors to cause the award to be filed in 
Court. On this interpretation of sub-sec- 
tion (2) of S. 14 of the Act it was contend- 
ed before the learned trial Judge that the 
award which had been filed by the non- 
applicants in the trial Court on the basis 
of the authority given to non-applicant 
No. 1 by one of the arbitrators was not 
validly filed and the trial Court was pre- 
cluded from taking any action on i 
award. It appears that on behalf of the 
present applicants, reliance was sought to 
be placed on a decision of the Rajasthan 
High Court in Hoora v. Abdul Karim (AIR 
1970 Raj 22), while on the other hand the 
pOh-applicanne sought to rely on the deci- 
sions of the Nagpur and Patna High Courts 
in Narayan Bhawu v. Devaji Bhawu (AIR 
1945 Nag 117) and R. K. Mishra v. 
Kundanlal (AIR 1949 Nag 349) and Raghu- 
bir Pandey v. Kaulesar Pandey (AIR 1945 
Pat 140). It may be stated at this stage 
that the decision of the Patna High Court 
cited above has no direct bearing on the 
point under consideration. It also appears 
that the decision of the Nagpur High 
Court in Narayan Bhawu’s case does not 
lay down that an award filed by some of 
the arbitrators in Court would comply 
with the provisions of sub-sec. (2) of Sec- 
tion 14 of the Act. The only decision which 


_ has some bearing on the point under con- 


$ 


sideration is that of the Nagpur High 
Court in Mishra’s case, wherein an objec- 
tion to the filing of the award by one of 
the arbitrators had been overruled. The 
learned single Judge who decided this 
case, relied upon the decisions of the 
Rangoon and Sindh High Courts in Khatiza 
Bee Bee v. I. F. Abowath (AIR 1927 Rang 
197) and Shamdas v. Khimanlal (AIR 1914 
Sind 90). While on the other hand a learn- 
ed Single Judge of the Rajasthan High 
Court relying on the language of sub-sec- 
tion (2) of S. 14 of the Act, has held that 
sub-section g of Section 14 of the Act 
contemplates filing of the award either by 
the party or by agent of the arbitrators 
with the authority of all the arbitrators 
when there are more than one and unless 
award is so filed, it cannot be acted upon. 
The learned trial Judge, relying on the 
decisions cited on behalf of the non-appli- 
cants and also on certain rules framed by 
this Court under the Act, held that the ob- 


jection with regard to the filing of the 
award was not valid and that one of the 
arbitrators ‘could authorise a party to file 


‘construed in view of the fact that 
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the award in Court and as such the award 
had been validly filed in Court. 

With regard to the question of re- 
gistration of the award the learned trial 
Judge held, on the strength of a decision 
of the Supreme Court in Champalal v. 
Samrathbai (1960 SCJ 969): (AIR 1960 SC 
629), that filing of an unregistered award 
was not prohibited under S. 49 of the Re- 
gistration Act and that at any rate the 
award in question did not require registra- 
tion inasmuch as it did not by itself create 
ay legal rights while dealing with the dis- 
tribution of the immoveable property but 
contemplated execution of legal docu- 
ments in this behalf which themselves 
would require registration. The learned 
trial Judge observed that in his view, the 
objection that the award is invalid because 
it is not registered being premature, at that 
stage, failed on merits also. 


7. In the view he took on these two 
points, the learned, trial Judge recorded 
his finding in the affirmative on issue 
Nos. 1A and 1B and in the negative on 
issue No. 2, which, as already stated above, 
are the subject matter of this revision 
application. 


8. Mr. Manohar, the learned counsel 
for the applicants herein, submitted that 
the provisions contained in sub-sec. p of 
S. 14 of the Act regarding filing of the 
award in Court will have to be strictly 
no 
period of limitation is prescribed for the 
award being filed in the Court either by 
the arbitrators or by an agent on their be- 
half, though such a period of limitation has 
been provided for a party applying to the 
court for directing the arbitrators to file 
the award in Court. Mr. Manohar submitt- 
ed that the word “arbitrators”. occurring 
in the said sub-section has to be given its 
due weight and on the plain language of 
sub-section (2) of S. 14, it is obvious that 
when an award is to be filed in Court by 
the arbitrators, all the arbitrators must join 
in doing so and this act cannot be perform- 
ed by one of their number. In this con- 
nection Mr. Manohar strongly relied on 
the above-said decision of the Rajasthan 
High Court. With regard to the rules fram- 
ed by this Court under the Arbitration Act, 
Mr. Manohar submitted that though Rr. 4 
and 4A speak only about an arbitrator, it 
would not mean that one arbitrator, when 
there are more than one, could file the 
award in court or cause it to be filed, 
since the rule cannot override the specific 
provisions contained in the Act itself. On 
the other hand, Mr. J. N. Chandurkar, the 
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learned. counsel for the non-applicants 
herein, submitted that it is now well settl- 
ed that filing an award in Court by the 
arbitrators or on their authority is merely 
a ministerial act and if it is so, it is not 
necessary that this act should be done con- 
jointly by all the arbitrators concerned in 
the arbitration. Apart from relying on the 
decision of the Nagpur High Court in 
Mishra’s case which had also been relied 
apn by the learned trial Judge, Mr. 
Chandurkar also sought to rely on the 
decision of the Calcutta High Court in 
Anandi Lal v. Keshavdeo (AIR 1949 Cal 
549) in which a learned single Judge of 
that Court has taken the same view as has 
been taken by the Nagpur High Court. 
According to Mr. Chandurkar, the word 
“arbitrators” occurring in sub-sec. (2) of 
S. 14 of the Act will have to be reasonably 
construed and it could not be attached a 
meaning which would lead to making the 
proyisions of the Act itself ineffective. Ac- 
cording to him, this word need not be con- 
strued as meaning that it makes it obliga- 
tory on all the arbitrators to file award in 
Court if there are more than one. 


9. The question whether one of the 
arbitrators, when there are more than one, 
can cause the award to be filed in Court 
has been considered judicially in a few 
cases to which I would presently refer. 


10. In Shamdas v. Khimanmal (AIR 
1914 Sind 90), (cited supra) which was a 
case, under the provisions of the Arbitra- 
tion Act of 1899, the award was made by 
the two arbitrators and it appears that one 
of them only filed it in Court. It was con- 
tended before the learned Judicial Com- 
missioner that the award had not been 
filed in Court in compliance with S. 11 of 
that Act since the petition for filing the 
award had been signed only by one of the 
arbitrators. While rejecting this objection 
the learned Judicial Commissioner’ ob- 
served that in causing the award to be fil- 
ed at the request of any party the arbitra- 
tors do not act judicially, but they perform 
a purely ministerial act which can be 
legally performed by one of their number. 
-It is true that this finding has been given 
on the language of Sec. 11 of the Arbitra- 
tion Act of 1899. I may reproduce here 
for convenience sub-sec. ei of S. 11 of 
that Act, which is in the following terms: 

“IL (D) rert Pere 

(2) The arbitrators or umpire shall, at 
the request of any party to the submission 
.or any person claiming under him, and 
upon payment of the fees and charges 
due in respect of the arbitration and 
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award, and of the costs and charges of 
filing the award, cause the award, or a 
ree copy of it, to be filed in the Courts 
and notice of the filing shall be given to 
the parties by the arbitrators or umpire’. 
It would appear that even in that sub- 
section the word used was “arbitrators”, 
as has been used in sub-sec. (2) of S. 14 
of the present Act. The two sub-sections, 
viz., sub-section (2) of S..11 of the Act of 
1899 and sub-sec. (2) of S. 14 of the prs- 
sent Act are practically similar in so far 
as the portion relevant for the present 
decision is concerned. There also, as has 
been seen above, the sub-section spoke of 
the arbitrators causing the award to be 
filed, as has been done in sub-sec. (2) of 
S. 14 of the present Act and on this lan- 
guage of sub-section (2) of S. 11 of the 
Act, the learned Judicial . Commissioner 
came to hold that one of the arbitrators 
was competent to file the award in Court. 
Hence, though this decision proceeds on 
the language of sub-sec. (2) of S. 11 of the 
Act of 1899, it does not make any diffe- 
rence in its application to the present sub- 
section. 


11. In Khatiza Bee Bee v. I. F. Abo- 
wath (AIR 1927 Rang 197) (cited supra) 
this erat again came up for considera- 
tion before the Rangoon High Court. 
There also the award was filed in Court on 
the authority of one of the arbitrators and 
the objection was that this was not in ac- 
cordance with Rule 1 of the Rules framed 
by the High Court. It appears that- the 
tule framed by the Rangoon High Court 
in this connection was in tune with the 
language of sub-sec. (2) of S. 11 of the Act 
of 1899, which, as has been seen above, 
stated that arbitrators had to cause the 
award to be filed in Court in certain cir- 
cumstances. This objection was overruled 
by the learned single Judge who decided 
the matter, observing that one arbitrator 
could, on behalf of himself and the others, 
send the award to the Court and. such a 
procedure was sufficient compliance with 
the provisions of the Act. The learned 
Judge probably had sub-sec. (2) of S. 11 of 
the Act of 1899 in mind when he | spoke 
about the compliance with the provisions 
of the Act. It would, therefore, appear 
that the view which has been taken by 
the Rangoon High Court in Khatiza Bee 
Bee’s case is similar to the one which had - 
been taken by the leamed Judicial Com- 
missioner in Shamdas’s case referred to 
above. This question came up before the 
erstwhile Nagpur High Court in R. K. 
Mishra v. Kundanlal (AIR 1949 Nag 349). 
There the award was made by five arbi- | 
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trators and an application purporting to be 
under S. 14 (2) of the Act was made by 
one of the arbitrators for filing the award 
in Court, describing himself as umpire. 
The question arose whether such an ap- 
plication filed by one of the arbitrators 
was tenable and was sufficient compliance 
of the said sub-section. The learned single 
Judge who dealt with the case, held that 
the person who had signed the applica- 
tion was not an umpire. The question then 
arose whether he in his capacity as an 
arbitrator alone could file the award in 
Court. The learned Judge answered this 
Guestion in the affirmative, relying on the 
ecisions of the Rangoon High Court and 
the Court of Judicial Commissioner of 
Sind in Khatiza Bee Bee v. I. F. Abowath 
Coan 1927 Rang 197) and Shamdas v. 
imanlal (AIR 1914 Sind 90) which have 
been discussed above. 


12. The Calcutta High Court had also 
an occasion to deal with this question in 
Anandi Lal v. Keshavdeo (AIR 1949 Cal 
549). In this case the dispute was referred 
to two arbitrators who gave their award 
on 24th Dec., 1985. One of them died be- 
fore 18th of Jan., 1945. On this date the 
surviving arbitrator filed the award in 
Court. An objection was taken to the vali- 
dity of the award on the ground that. it 
had been filed in Court only by one of the 
two arbitrators. It appears that R. 12 of 
the Rules framed by the Calcutta High 
Court provided that where the arbitrators 
are requested to file the award, they 
should cause it to be filed in Court. On 
the basis of this rule it was contended that 
the rule required both the arbitrators to 
perform the actual act of filing and since 
one of the arbitrators died between the 

. date when both of them had signed the 
award and the filing of it, the act of one 
of them filing it in Court was not in com- 
pliance with the rule and hence the award 
was not filed in accordance with the pro- 
visions of the rule. In dealing with this 
objection the learned single Judge of that 
Court, held that in causing the award to be 
filed the arbitrators do not perform a judi- 
cial act but one of a ministerial nature, 
and although the rule spoke of arbitrators 
causing the award to be filed, the minis- 
teria] act of filing could properly be carri- 
ed out by one of their number. For this 
proposition the learned single Judge relied 
upon the decision of the Judicial Commis- 
sioner in Shamdas’s case referred to above. 
The learned Judge further observed that 
the failure or omission or inability of one 
of several arbitrators to participate in the 
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ministerial act of filing an award by his 
co-arbitrator or co-arbitrators is not an 
se paca which vitiates the proceedings 
of the award provided, as in that case, 
there is an absence of any circumstance 
or fact, such as fraud, connected with the 
act of filing. 

18. It would thus appear that all the 
above cases, which support the view that 
when there are more than one arbitrators, 
one of them can file the award in Court or 
cause it to be filed and that would be suf- 
ficient compliance with the provisions of 
sub-sec. (2) of S. 14 of the Act, proceed on 
the basis that the act of filing the award 
in Court or causing it to be filed in Court 
is a ministerial act. In this connection re- 
ference may be made to the decision of 
this Court in ` Dhansukhlal v. Navnitlal 
(AIR 1934 Bom 398). This Court observed 
therein that the filing of the award is 
merely a ministerial act. It would thus ap- 
pear that the view that the filing of the 
award in Court is merely a ministerial act 
taken in the above said case finds support 
from the decision of this Court. 

14. The only case which takes a con- 
trary view is Hoora v, Abdul Karim (AIR 
1970 Raj 22), wherein a learned single 
p e of the Rajasthan High Court has 

eld, relying on the language ot sub- 
sec. (2) of S. 14, that the award would be 
filed under the authority of the arbitra- 
tors or under the authority of the umpire 
and where there is no umpire, the award 
can only be filed by the authority of ‘all 
the arbitrators, who gave the award. In 
this case the learned single Judge con- 
sidered the decision of the Nagpur High 
Court in Mishra’s case and differed from 
it on the ground that the reasoning adopt- 
ed in that case was not correct inasmuch 
as the word “arbitrators” occurring in 
sub-sec. (2) of S. 14 could be construed 
as “arbitrator” only in cases where a 
single arbitrator had been appointed. Ac- 
cording to the learned Judge, if the num- 
ber of arbitrators is more than one, the 


-word “arbitrators” would have to be con- 


strued to mean all the arbitrators who 
have been appointed. The Nagpur High 
Court had relied on R. 7 of the Rules 
framed by that Court under Section 44 of 
the Arbitration Act, which enabled even 
one arbitrator to file the award in Court. 
The same is the position as far as R. 4 of 
the Rules framed by this Court is con- 
cerned. In dealing with this aspect of the 
case the learned single Judge of the 
Rajasthan High Court observed that the 
rule could not override the express provi- 
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sions of this Section of the Act. Then with 
regard to the observation of the Nagpur 
High Court to the effect that filing of the 
award is merely a ministerial act, the 
learned single {udge of the Rajasthan 
High Court held that the filing of the 
award was no doubt a ministerial act, but 
according to him, this ministerial act can 
be performed by an agent of the arbitra- 
_ tors under the authority of all the arbitra- 
tors. The learned Judge then proceeded 
to consider the rulings on which the 
Nagpur High Court had relied for arriv- 
ing at the conclusion it did. The learned 
Judge of the Rajasthan High Court point- 
ed out that these decisions were not auth- 
orities on the point under consideration. 
Now the Nagpur High Court had relied on 
the decisions of the Rangoon High Court 
and the Court of Judicial Commissioner of 
Sind in Khatiza Bee Bee v. I. F. Abowath 
(AIR 1927 Rang 197) and Shamdas v. 
Khimanmal (AIR 1914 Sind 90) respec- 
tively, as has been observed above. It is 
true that the learned Judge of the Nagpur 
High Court had referred to the decisions 
of the Nagpur and Patna High Courts in 
Narayan Bhawu v. Dewajibhawu (AIR 
1945 Nag 117) and Raghubir Pandey v. 
Kaulesar Pandey (AIR 1945 Pat 140). But 
perusal of the report would show that the 
learned Judge did not rely on the decision 
of the Patna High Court for the proposi- 
tion that one of the arbitrators was com- 
ft enough to file the award in Court. 

e relied on this decision only in support 
of the proposition that the law requires 
the arbitrators to act together in the mat- 
ter of forming their judgment and once 
that is done the further formalities like 
signing the award or filing it are merely 
ministerial acts. In so far as Narayan 
Bhawu’s case is concerned, the learned 
Judge referred to the view expressed by 
Puranik J. that the rule which had been 
framed by the Nagpur High Court indicat- 
ed that an arbitrator was not precluded 
from filing an award in Court under S. 14 
of the Act. The learned Judge, however, 
did mention that the point was not speci- 
fically raised for decision in Narayan 
Bhawu’s case. The learned Judge, how- 
ever, as has been seen above, did rely on 
the rulings in the cases of Khatiza Bee Bee 
and Shamdas. With great respect, -view 
taken by the learned Judge of the Rajas- 
than High Court, that the learned Judge 
of the Nagpur High Court had also direct- 
ly relied on the decisions in Raghubir 
Pandey and Narayan Bhawu for his view 
that one of the arbitrators can tile the 


award in Court is not correct. Now with 
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regard to the decision in Shamdas’s case 
the learned Judge of the Rajasthan High 
Court held that the question whether one 
arbitrator had filed the award with the 
authority of others was not raised at all. 
Now the question which was for consi- 
deration before the learned Judicial Com- 
missioner in Shamdas’s case was not whe- 
ther one of the arbitrators had filed the 
award in court with the authority of the 
other arbitrators. As has been already 
seen, while discussing this case, an objec- 
tion had been raised to the procedure of 
filing the award by one of the arbitrators 
signing the petition and this objection 
had been overruled holding that the arbit- 
rator was performing purely a ministerial 
act which could be legally performed by 
one of their number. In fact, the question 
whether the award could be filed by one 
of the arbitrators in Court had been raised 
in Shamdas’s case and had been specifical- 
ly dealt with by the learned Judicial Com- 
missioner there. It is true that the ques- 
tion whether one arbitrator had filed the 
award with the authority of the others 
was not raised in that case, But that does 
not at all matter, because, it was not on 
this point that the case proceeded. i 
case actually dealt with the question 
which was before the learned single Judge 
of the Nagpur High Court. Then with re- 
gard to the ruling in Khatiza Bee Bee's 
case, the learned Judge of Rajasthan High 
Court has held that in this case it had 
been expressly held that one of the arbit- 
rators could send the award to the Court 
on behalf of himself and others and that 
it presumed the authority on behalf of all 
the arbitrators. Now in Khatiza Bee Bee’s 
case, though the award was made by seve- 
ral arbitrators, it was sent to the Court by 
one Patkar on the instructions of one òf 
them and it was in this context that the 
question arose whether the filing of the. 
award was proper. It was in this context 
that it was held in that case that one arbitra- 
tor could, on behalf of himself and the 
others, send the award to the Court. What 
was probably meant was that though one 
of the arbitrators sent award to the Court, 
it would be presumed that he did so on 
behalf of others as well as himself. It is in 
this light that the observations made by 
the learned single Judge of the Rangoon 
High Court in Khatiza Bee Bee’s case will 
have to be understood. The fact remains 
that.in that case the award, which had 
been filed on the authority of one of the 
arbitrators, had been held to be proper 
and valid. It would thus appear that the 


distinction which has been sought to be 
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drawn by the learned single Judge of the 
Rajasthan High Court in respect of the 
cases relied upon by the Nagpur High 
Court in Mishra’s case is not, with great 
respect, borne out by these decisions. 


15. The view of the learned Judge of 
the Rajasthan High Court to the effect 
that the ministerial act of filing award can 
be performed only on the authority of all 
the arbitrators does not appear to have the 
support of any decision. It is now well 
settled that filing the award in Court 
under the provisions of sub-sec. (2) of 
S. 14 is a ministerial act. As has been seen 
above this Court in Dhansukhlal’s case 
(AIR 1934 Bom 898) has held that it is a 
ministerial act. The question is, if it is a 
ministerial act, does it require the auth- 
ority of all the arbitrators for its perform- 
ance. In order to answer this question one 
has to find out what is meant by “minis. 
terial act”. 


16. Osborme’s Concise Law Dictionary 
(6th Edition, page 220) describes “minis- 
terial act” to mean an act or duty which 
involves exercise of administrative powers 
or carrying out of instructions as opposed 
to a judicial or discretionary act. Judicial 
and Statutory Definition of Words and 
Phrases gr series) and Black’s Law Dic- 
tionary define it to mean an act which a 
person performs in a given state of facts 
in a prescribed manner in obedience to the 
mandate of legal authority, without regard 
to the exercise of his own judgment upon 
the propriety of the act being done. This 
definition has been adopted by the Utah 
Supreme Court in State Tax Commission 
ot Utah v. Katsis (107, American Law Re- 
porter, 1477). It is clear from the language 
of sub-sec. (2) of S. 14 that it is obligatory 
on the arbitrator or umpire to file the 
award in Court when a request to that 
efect is made by a party and when costs 
and charges specified in the said sub-sec- 
tion are paid. Thus when these two condi- 
tions are fulfilled by a party nothing is left 
to the discretion or judicial determination 
of the arbitrator. He has to file the award 
in Court or cause it to be filed. Now if 
that is so, it is difficult to see why this 
ministerial act of filing the award must 
have the authority of all the arbitrators, 
because notwithstanding the fact that all 
or majority of the arbitrators decide not 
to file the award in Court, it will have to 
be filed in any case when the above said 
two conditions are satisfied, 


17. It is true that sub-sec. (2) of S. 14 
does say that the arbitrators shall, in cer- 
tain contingencies, cause the award to be 
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filed in Court. No doubt, if the language 
of this sub-section is literally construed, it 
is possible to say that in cases where there 
are more than one arbitrator, all the 
arbitrators together should cause thé 
award to be filed in Court. The question 
is whether this was the intention of the 
legislature in using the word “arbitrators” 
in sub-sec. (2) or could it be that the Legis- 
lature meant to include in it its singular 
also by virtue of S.18 of the General 
Clauses Act, 1897, even when more than 
one arbitrator are appointed. Now the 
first construction sought to be put on this 
word may lead to some anomalous results 
In a case where there are more arbitrators 
than one and if all of them are not un- 
animous in their decision and some of 
them dissent in joining the majority in its 
decision, it would not be inconceivable 
that the dissenting arbitrators would not 
join the other arbitrators in causing the 
award to be filed in Court. Now in such 
circumstances could it be said that 
the Legislature intended that such an 
award would be unenforceable and in- 
fructuous simply because the minority of 
the arbitrators did not join the majority 
in causing the award to be filed in Court 
We can -also visualise a situation as in 
Anandi Lal’s case (AIR 1949 Cal 549), 
where one of the two arbitrators died be- 
fore the award could be filed in Court. It 
is difficult to see that in these situations 
the Legislature intended that the whole 

roceedings before the arbitrators should 

ecome infructuous and the exercise of 
making the award again should ‘be taken 
by another body of arbitrators who would 
ultimately agree unanimously not only to 
pass the award but.to cause it to be filed 
in Court. This certainly does not appear 
to be the intention of the Legislature in 
enacting sub-sec. (2) of S. 14 of the Act 
and this will not be in consonance with 
the object and purpose of the Arbitration 
Act which has been enacted with the ob- 
ject of permitting disputes to be settled by 
private arbitration also. If the Legislature 
intended that in the above said contingen- 
cies the provisions of sub-sec. (2) of S. 14 
would not be applicable, it would have 
certainly made some provision in that 
Section or in ‘any other part of the Act in 
order to see that the award itself, which 
in a given case may be arrived at by con- 
sent of the parties, does not become in- 
fructuous only because of this techni- 
cal requirement of this sub-section. Since 
there is nothing repugnant in the subject 
or context in which the said word has 
been used in sub-sec, (2) of S. 14, it would 
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mot be unreasonable to hold on the auth- 
ority of S. 18 of the General Clauses Act, 
1897 that it includes the singular even 
where two or more arbitrators have made 
the award. Indeed this interpretation 
would further the intention of the Legis- 
lature and object of the Act, rather than 
thwart it. I would, therefore, followin 
the decisions of the Calcutta, Nagpur an 
Rangoon High Courts and that of the 
Judicial Commissioner of Sind, hold that 
the award, if made by more than one 
arbitrators, could be filed or caused to be 
filed in Court by one of them and such a 
filing would be sufficient compliance with 
sub-sec. (2) of S. 14 of the Act. In this 
connection I ses pecuully differ from the 
view which has been taken by the learned 
single Judge of the Rajasthan High Court 
in Hoora’s case (AIR 1970 Raj 22). 


18. It is true, as contended by Mr. 
Manohar, that no riod of limitation is 
provided for when the award is to be filed 


in Court by the arbitrator or on his auth- 
ority and that such a period of limitation 
bas been laid down when a party moves 
the Court for direction to the arbitrators 
to file the award in Court. However, in 
my view, this cannot be a reason for con- 
struing sub-sec. (2) of S. 14 in the way as 
submitted by Mr. Manohar. The period of 
limitation in this behalf has been provided 
for in the Limitation Act. S. 14 itself does 
not provide for limitation in this connec- 
tion. It is not possible to find out from the 
provisions of the Arbitration Act or for the 
matter of that from the provisions contain- 
ed in the Limitation Act, as to why the 
Legislature, while enacting the Limitation 
Act, made this distinction between filing 
of the award by the arbitrator and an ap- 
plication made by the party to the Court 
for a direction to the arbitrator to file the 
award in Court. As seen above, . if the 
word “arbitrators” is construed the way 
Mr. Manohar urges, anomalous results 
would follow and in given cases and con- 
tingencies the very purpose of the Arbit- 
ration Act would be frustrated. In my 
view, therefore, the construction as sug- 
gested by Mr. Manohar cannot be put on 
the provisions of sub-sec. (2) of S. 14 of 
the Act for the reasons advanced by him. 


19. In the instant cases, as has already 
„been seen above, the award was filed in 
Court by the non-applicants and authority 
was given to non-applicant No. 1 by one 
of the arbitrators. This arbitrator entered 
the witness box and proved the authority 
which he had given in this behalf to non- 
applicant No. I. Hence in the view which 
I take of the provisions-of sub-sec. (2) of 
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S. 14 of the Act, it is clear that the award 
had been filed in Court on the authority 
of one of the two arbitrators and that 
should be sufficient compliance with the 
said provisions. In my view, therefore, the 
learned trial Judge was right when he re- 
corded his finding in the affirmative on 
issue Nos. 1-A and 1-B. 


20. This takes me to the question of 
necessity of registration of the award in 
goest an. The original award itself is in 

ujrathi and translation of it in English 
has been put on record in the lower Court. 
The perusal of the award will indicate 
that the arbitrators were dealing with the 
distribution of the assets and liabilities of 
the business of the joint family which was 
being carried out in the names and style 
as seen above. In addition to this, the 
arbitrators were also called upon to parti- 
tion the immoveable property belonging 
to the joint family. Now with regard to the 
business carried out in the name of Shah 
Veljee Narsi Company, it is held that the 
retiring party, namely, the applicants here- 
in, would forgo all rights, shares, profits, 
etc, in the said business in favour of the 
continuing party, i. e. the non-applicants, 
The award says that a document with re- 
gard to this, as can be legally executed, 
would be executed at the earliest. Then 
with regard to the business carried on in 
the name and style of M/s. V.:N. Pen In- 
dustries, it is said that the retiring party 
would. voluntarily retire and none of the 
parties had to give or take anything from 
each other with regard to this business 
and the accounts had to be squared upon 
this basis. Here also the award says that 
a legal document in this respect should be. 
executed at the earliest and the expenses 
to this effect should be borne by the par- 
ties in equal share. Then with regard to 
the business run in the name and style of 
Shah Velji Narsee firm, it is said that the 
retiring party would be entitled to a pay- 
ment of Rs. 1,56,852/- under the account 
of profit and loss and also a further sum 
of Rs. 1,50,000/- on account of the good- 
will and the rana pany was to release 
its right, share and benefit in the goodwill 
in favour of the continuing party. This 
amount of Rs. 3,06,352/- was to be paid in 
instalments which have been detailed in 
the latter part of the award. Some amount 
has also been set apart for the purposes of 
meeting the liabilities for income-tax and 
other taxes and in consideration for all 
this the retiring party is to forgo all its 
rights and shares in the said business in 
favour of the continuing party. Here also 
the award goes to say that on payment by 


1980 Shah Hansraj v- 


the continuing party as stated in the 
award, the accounts would be adjusted or 
both the parties with reciprocal consent 
and agreement would adjust the accounts 
and legal documents will be executed to 
that effect at the expenses to be borne 
equally by: both the parties. Thereafter 
the award speaks about the partition of 
the immoveable property belonging to the 
joint family and the applicants and the 
non-applicants. It is not necessary to state 
in detail here as to what property has to 
go to whose share. Suffice it to say that in 

is connection also the award says that 
legal document should be executed. The 
scheme of the award would, therefore, 
show that at every stage where the assets 
of the joint family are proposed to be 
partitioned, legal documents are con- 
templated to be executed by the parties 
to the award, wherever necessary. 


21.. It was contended, as has been ob- 
served above, before the learned trial 
Judge that this award dealt with immove- 
able property and hence it was compulsori- 
ly registerable under S. 17 (1) (b) of the 
Registration Act. This contention has not 
found favour with the learned trial Judge 
because, according to him, the award it- 
self did not create any rights in favour of 
the respective parties but a further docu- 
ment or documents were contemplated by 
the award itself and hence the award was 
not required to be registered compulsorily. 


22. Mr. Manohar for the applicants- 
submitted that the award in question was 
one which squarely fell within the provi- 
sions of cl. (b) of sub-sec. (1) of S. 17 of 
the Registration Act and was not covered 
by cl. (v) of sub-sec. (2) of S. 17 of that 
Act. According to Mr. Manohar, the tenor 
of the award itself would show that it pur- 
ported to create any Noten right, title or 
interest in immoveable . property of the 
value of one hundred rupees and upwards 
in favour of the parties to whom the im- 
moveable properties had been allotted in 
partition and hence it attracted the provi- 
sions of S. 17 (1) (b) of the Registration 
Act. According to Mr. Manohar, reference 
in the award with regard to the execution 
of the documents was merely made to 


make a show and that would not affect in - 


any way the position which, according to 
him, obtains on a proper construction of 
the award, i. e., the award itself creates 
right, title and interest in immoveable 


property in favour of some of the parties. ` 
As to what would be the effect of an ‘ 


award .which requires to be compulsorily 
registered but is not registered, on its vali- 
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dity, Mr. Manohar has drawn my atten- 
tion to- certain decisions of the Supreme 
Court which I will presently refer to. 
Suffice it to say at this stage that accord- 
ing to Mr. Manohar, the award which re- 
uires to be compulsorily registered under 
the provisions of the Registration Act and 
not having been so registered, could not 
be looked into by the trial Court and if 
that is so, it could not-ultimately be made 
a rule of the Court under S. 17 of the Act 
and hence the filing of such an award in 
Court would be of no effect and would 
not lead any one any where. It is in this 
light that the submissions made by Mr. 
anohar have to be looked at. 


23. In Satish Kumar v. Surinder Kumar 
(AIR 1970 SC 838) the question before 
the Supreme Court was whether an award 
under the Arbitration Act on a , private 
reference required registration under Sec- 
tion 17 (1) B) of the Registration Act. 
The Supreme Court held that such an 
award would require registration if it ef- 
fects partition of immoveable property ex- 
ceeding the value of one hundred rupees. 
It would be of interest to observe here 
that in holding so, the Supreme Court dis- 
sented from a contrary view taken by the 
Full Benches of the Patna and Punjab and 
Haryana High Courts in Seonarain Lal v. 
Prabhau Chand (AIR 1958 Pat 252) and 
Sardool Singh v. Hari Singh (AIR 1968 
Punj and Har 204). The same view was 
reiterated.by the Supreme Court in Ratan- 
lal v. Purushottam (AIR 1974 SC 1066). 
Here the Supreme Court observed that an 
award which requires registration and is 
not registered, is inadmissible in evidence 
for the purposes of pronouncing judgment 
in accordance with it. However, in Mrs. 
Tehmi v. Shib Banerjee & Sons Pvt. Ltd. 
(AIR 1974 SC 1912) the Supreme Court ob- 
served that if such an award does not pur- 

ort or operate to create, declare, assign, 
imit or extinguish, whether in present or 
in future any right, title or interest, whe- 
ther vested or contingent, of the value 
of one hundred rupees and upwards, in 
respect of the immoveable property, as 
contemplated under S. 17 (1) (b) of the 
Registration Act, and if it merely creates 
a right to obtain another document which 
will, when executed, create, declare, as- 
sign, limit or extinguish any such right, 
title or interest, the award would not re- 
quire registration. While I am on this 
pomt I may also refer to the decision of 

e Supreme Court in M. Chelamayya v. 
M. Venkataramam (AIR 1972 SC 1821 
wherein the Supreme Court observed that 
an award, wherein the recitals are no more 
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than a reference to an existing fact and 
does not purport to create or declare, by 
virtue of the award itself, right, title or 
interest in immoveable property, does not 
require registration. It also observed that 
a direction in an award to pay some of the 
money which is held due and payable by 
one of the parties to another, any direction 
giving effect to liability which already 
existed, does not require registration. 


94. In this case the Supreme 
Court also considered the effect of non- 
registration of an award, part of which 
requires registration and part of © which 
does not require registration and is separ- 
able from the one which requires regis- 
tration. The Supreme Court held that 
where a severable part of an award cannot 
be given effect to for a lawful reason, 
there is no bar to enforce the part to 
which effect could be justly given. In this 
connection reference may be had to the 
decision of the Calcutta High Court in 
Anandi Lal y. Keshavdeo (AIR 1949 Cal 
549), wherein it has been stated, that if, 
notwithstanding some portion of an award 
is void, the remaining part contains a final 
and certain determination of every ques- 
tion submitted, the valid pore may fre- 
quently be maintained and the void part 
rejected. It is further observed that the 
bad portions, however, must be clearly 
separable in their nature in order that the 
award may be good for the residue. - 


25. The propositions which, therefore, 
emerge on-a pues of these decisions are 
that an award under the Registration Act 
on a private reference, which creates, de- 
clares, assigns or extinguishes any right, 


title or interest in any immoveable pro- - 


perty in the value of one hundred rupees 
or upwards, is required to be registered 
under the provisions of S. 17 (1) p) 
of the Registration Act. However, if the 
award itself does not create, declare, as- 
sign, limit or extinguish any such right, 
title or interest but merely creates right to 
obtain another document which would, 
when executed, do so, then such an award 
is not required to be registered as provid- 
ed in S. 17 (2) (v) of the Registration Act. 
However, if the award is compulsorily 
registerable under the circumstances as 
stated above and is not registered, it can- 
not be looked into and the Court cannot 
pronounce judgment in terms of the award 
under S. 17 of the Arbitration Act, as it 
resupposes an award which can be valid- 
y looked into. Unregistered award, a part 
of which only requires registration, can be 
given effect toin respect of that part 
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which does not require registration, pro- 
vided the latter part is separable or 
severable from the former. However, if 
the two are inseparable, such an award 
cannot be enforced. It is on these princi- 
ples that the admissibility of an award 
which deals with immoveable property 
has to be judged. 


26. While dealing with the question of 
necessity of registration of the award in 
this case the learned Jace has disposed 
of this issue only with a casual observa- 
tion that after perusal of the award he 
found that it by itself did not create any 
legal rights while dealing with distribu- 
tion of immoveable property and that 
there were averments in the award that 
legal documents should be executed. For 
these reasons the learned Judge seems to 
have agreed with the arguments advanced 
on behalf of the non-applicants to the ef- 
fect that the award does not create any 
interest in immoveable property but con- 
templates execution of legal documents in 

behalf and it is these documents, 
which, when executed, will naturally 
require registration, but not the award. It 
appears that while coming to this conclu- 
sion the learned Judge has not given his 
anxious thought to the various terms of 
the award and the words used therein, At 
least he has not exhibited the considera- 
tion of the various terms of the award m 
support of his conclusion. The question of 
the admissibility, as I have said above, 
has to be considered in the light of th 
prnaos which have been stated above. 
t does not appear that these principles 
were present to the mind of the learned 
Judge. He firstly stated that there was no 
prohibition for filing an unregistered award 
and that what is prohibited is that it can- 
not be taken into evidence so as to affect 
immoveable property falling under S. 17 of 
that Act and for this purpose the learned 
Judge referred to S. 49 of the Registration 
Act and the decision of the Supreme 
Court in Champalal v. Samarthabai (1960 
SCJ 969) : (AIR 1960 SC 629). After having 
observed as above, the learned Judge then 
said that the objection that the award is 
invalid because it is not ca li being 
premature at this stage, failed on merits 
also. It is difficult to see what the learned 
Judge meant by saying that the objection 
was premature. It appears from the trend 
of reasoning given by the learned Judge 
in paragraph 8 of his order that he was 
more concerned at the stage of decision 
of the preliminary issues with the ques- 
tion whether the award could be filed in 
Court though it was unregistered. That is 
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why probably he said that the objection 
that the award is invalid because it is not 
registered, was premature. If that was his 
view and if according to him, he was 
concerned at the stage ofthe preliminary 
issue with the question of award being 
filed in Court, though unregistered, then 
he should not have recorded any findin 
on the question whether the award itse 
required registration or not, as he himself 
said that this objection was premature, 
which probably meant that it should be 
decided on merits at the time of the hear- 
ing of the matter subsequently. This ob- 
servation of the learned Judge, therefore, 
that the award did not require registration 
because it did not create right, title or 
interest in immoveable property, cannot 
be sustained in view of what he has said 
in para 8 of his judament In my view, it 
would be proper to leave this matter for 
consideration at the time of the hearing of 
the matter when it comes finally before 
the Court. The learned Judge would de- 
‘cide this question at the appropriate time, 
keeping the principles which have been 
enunciated above in mind. 

27. In the result, therefore, the revi- 
sion application is partly allowed. The 
findings of the learned trial Judge on issue 
Nos. 1-A and 1-B are confirmed and the 
findings on issue No. 2 is set aside and the 
matter is remitted to the trial Court for 
proceeding with the matter further on 
other issues as may be raised and to con- 
sider issue No. 2 at that time afresh, in 
the light of the observations made above. 
In the circumstances, there shall be no 


order as to costs. 
Revision partly allowed. 
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Rama Bhopya Teli, etc. etc., Petitioners 
v. Naimunnisa Naimunbi, Respondent. 

Spl. Civil Applns. Nos, 122 and 128 of 
1974, D/- 19-9-1979. 

Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958), Sec- 
tions 100, 101 and 102 — Proceedings 
under Section 101 — Limitation for — It is 
80 days — (Bombay Mamlatdars’ Courts 
Act (2 of 1906), S. 5 (8)). 

The limitation of six months contemplat- 
ed under S. 5 (8) of the Mamlatdars’ 
Courts Act applies to the proceedings 
under Sectién 101 by virtue of S. 102. 

~ (Para 9) 


FX/GX/C850/80/SNV 
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On a,plain reading of S. 102, it is ap- 
parent that to the proceedings which com- 
mences on presentation of application 
under S. 101 to the Tahsildar or the Tri- 
bunal, the provision of the Mamlatdars’ 
Courts Act applies and the application has 
to be treated as a plaint presented under 
Section 7 of the Mamlatdars’ Courts Act. 
When the relevant provision of the Mam- 
latdars’ Courts Act, which is S. 5 (8), is 
considered, it would be seen that limita- 
tion for commencement of suits is six 
months from the date of cause of action 
as mentioned in sub-sec. (4) of S. 5. 

(Para 7) 
Cases Referred: Chronological Paras 


(1968) Spl. Civil Appln. No. 1061 of 1966, 
D/- 12-11-1968 (Bom), Patil Rama 
Khatra v. Babu Dundya Pawar 8 

(1958) Spl. Civil Appln. No. 707 of 1958, 
D/- 17-6-1958 (Bom) 8 
A. M» Bapat, for Petitioners; 

Talukdar, for Respondent. 
ORDER :— Both these petitions raise 

common questions. Field Survey No. 20, 

measuring 30 acres 80 gunthas of Mouza 

Hiwari, Taluka Kelapur, Distrirt Yavatmal 

is in possession of Petitioner in Special 

Civil Application No. 122/74 and Field 

Survey No. 26/1, measuring 7 acres 22 

gunthas of the same village is in posses- 

sion of the petitioners in Special Civil Ap- 

Plication No. 128/74. The landholder/res- 

pondent is common. Some time in the year 

1968, the respondent filed two applications 

under S. 100 @) of the Bombay Tenancy 

and Agricultural Lands (Vidarbha Region) 

Act, 1958 (hereinafter referred to as “the 

Act”) for a declaration that the petitioners 

were not tenants over the property and 

that they were trespassers. 

2. The undisputed facts emerging from 
the pleadings as well as from the evidence 
seem to be as under :-— 

(1) That the property in dispute some 
une before 1951 belonged to the mother . 
of the respondent on whose death, disputes 
started in the revenue Courts about the 
succession to the property. 

(2) The properties were in actual posses- 
sion of [lahiuddin and during the pen- 
dency of these cases, a compromise was 
arrived at on 14-4-1958, as a result of 
which division of the properties by metes 
and bounds took place, some properties 
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having been allotted to the share of Illa- 
au and some to the share of respon: 
ent. ’ 


(8) Adjudication of the right about 
getting share in the property thus took 
place on 14-4-1958 when only for the first 
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time, respondent’s right to succession and 
also about the extent of her share was 
determined. 

(4) Illahiuddin gave the property on 
lease to the petitioner Rama Bhopya (peti- 
tioner in Special C. A. No. 122/74) and one 
Kanhu Mani (the predecessor-in-title of the 
oe in Special Civil Appln. No. 123/ 


(5) Record of rights and crop statement 
right from the year 1951 show cultivation 
by these two persons as tenants and also 
show Ilahiuddin as the land owner. 


(6) The tenancy list also shows the name 
of these two persons as tenants. 


(7) After the year 1958, the property is ` 


recorded in the name of the respondent. 


8. In the background of these undisput. 
ed position on 22-8-1968, the proceedings 
under S. 100 (2) referred to above, came 
to be initiated at the instance of the res- 
pondents. She came up with a case that 
the cultivating possession of the petitioners 
was without any rights whatsoever and 
that they have trespassed over the field 
property in her absence when she went to 
village Yerala in Hinganghat Tahsil of 
District Wardha along with her husband. 
She, however, in the application did not 
state as to when she left the village and ac- 
tually when she learnt about the alleged 
trespass. However, it appears that for the 
first time on 8-7-1968, she gave a notice 
making a grievance that the petitioners 
were taking advantage of her absence and 
that they should stop cultivating the field. 

they continued possession over the 
property, these proceedings were filed the 
cause of action for which, it is stated, had 
arisen on 18-7-1968, when the notice was 
received. The petitioners filed a reply rais- 
ing a contention that they are in cultivat- 
ing possession as lessees since 1951-52 
from Illahiuddin who was recorded as 
owner of the lands in question during the 
relevant period and that they were ten- 
ants and have become deemed tenants 
under the Act having been in lawful pos- 
session of the property, on 80-12-1958 
when the Act came into force. An applica- 
tion for better particulars was also filed 
at the earliest opportunity seeking details 
as to when according to the respondent, 
she was married when she left the 
village and when according to her, 
the petitioners entered into the so- 
called illegal possession. That application 
was seriously opposed on beh of the 
respondent and came to be rejected. Vari- 
ous documents were filed including a re- 


ceipt dated 2-4-1952 under signature of Il- © 
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lahiuddin, who is reported to have died 
long ago. Oral evidence was recorded .and 
the respondent in the course of her exam- 
ination has given the following admis- 
sions :— 

(1) That she had to fight from 1951 to 
1958 to get her right established as legal 
heir of her deceased mother. 

(2) That the property in question, in 
compromise, was allotted to her share for 
the first time in the year 1958 and that it 
was Illahiuddin who gave possession. 

3 From 1958 till giving of notice, she 
noit er took any action nor cultivated the 

eld. 


(4) She did not know if the petitioners 
were inducted as tenants by Ilahiuddin. 

(5) She was aged 5 years when her 
mother died. 

(6) When she took possession, the peti- 
tioners were already on land but she did 
not know since when, 

(7) She did not know anything about the 
entries recorded in the Government papers. 

(8) She was married in the year 1952 
and since 1952 she did not know whether 
the petitioners were cultivating the pro- 
perty as tenants. 

(9) Even in the year 1958, she never 
visited the field, 

(10) For a period of 17 years, she did 
not take any action against the person in 
occupation excepting giving the notices 
and no attempt was made even to correct 
the so called incorrect entries in the Gov- 
ernment papers, 

4. There is other oral evidence also, 
but, reference to all in details, is. not neces- 
sary. The Tenancy Naib Tahsildar, Kela- 
pur, granted a declaration in favour of tha 
respondent mainly on the reasoning that 
after the compromise dated 24-4-1958, 
which is recorded in the record of right 
parchas, the respondent alone is shown 
to be the owner and as the petitioners 
were not claiming tenancy from her, no 
valid relationship of landlord and tenant 
is created. [ahiuddin had no authority to 
create tenancy and therefore, lease granted 
by him was not binding on the respondent. 
As regards the question of limitation, the 
finding was that it arose for the first time 
on 18-7-1968 when the petitioners receiv- 
ed notice given by the respondent showin 
that the respondent was not conscious oO 

ssession of the petitioners before that 
Ay. The appeals carried by the tenants 
were dismissed and so also their petitions 
for revision before the Maharashtra Reve- 
nue Tribunal. Shri Bapat, the learned Ad- 
vocate for the petitioners has submitted 
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in the first place that under the circum- 
stances it was à case of a valid lease creat- 
ed by the recorded land owner in posses- 
sion. The partition took place for the first 
time in 1958 in which also the rights of 
Illahiuddin were recognised as a result of 
-which properties were divided and there- 
after record of rights entries mention the 
respondents as owners by virtue of parti- 
tion. These events do not take away re- 
trospectively the right of Illahiuddin over 
the property in the year 1951-52 and so 
also his right to create tenancy. In any 
case, the petitioners were tenants from the 
ostensible owners whose title in the pro- 
perty was recognised even in the compro- 
mise. It is a different question that by way 
of compromise the open was allotted 
to the share of baa y else. In his sub- 
mission, therefore, the principles as to 
whether or not a tenant-in-common can 
create a tenancy without the consent of the 
other co-owner does not fall for considera- 
tion in this case. Shri Talukdar, the learn- 
ed counsel for the respondent, invited my 
attention to Section 44 of the Transfer of 
Ponny Act and also to the fact that the 
landholders were Mohammedans and 
therefore, there was nothing like a joint 
tenancy in the personal law with which 
they are governed. In my view, in the 
background of this case, these questions do 
not fall for consideration at all, as the 
tenancy when created was not illegal. 


5. One of the points that was can- 
vassed was about the petitioners becoming 
the tenants by adverse possession. Re- 
liance on certain cases was placed. But, 
as rightly pointed out by Shri Talukdar. 
this point has absolutely no substance nor 
can it arise for consideration even on ad- 
mitted facts. 


6. The next serious point that was rais- 
ed was about the limitation. My attention 
was invited to S. 102 of the Act, which 
reads as under :— 


“In all eget: and proceedings com: 
menced on the presentation of applications 
under Section 101, the Tahsildar or the 
Tribunal shall exercise the same powers 
as the Mamlatdar’s Courts under the Mam- 
latdars’ Courts Act, 1906 and shall save 
as provided in Section 86 follow the pro- 
visions of the said Act, as if the Tahsildar 
or the Tribunal were a Mamlatdar’s Court 
under the said Act and the application 

resented was a plaint presented under 
3 7 of the said Act. In regard to matters 
which are not provided for in the said Act, 
the Tahsildar or the. Tribunal shall follow 
such procedure as may be prescribed by 
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the State Government. Every decision of 
the Tahsildar or the Tribunal shall be re- 


corded in the form of an order which shall 
state the reasons for such decision.” 


7. On a plain reading of this section 
it would appear that to the proceedings 
which commence on presentation of appli- 
cation under S. 101 to the Tahsildar or the 
Tribunal, the provisions of the Mamlat- 
dars’ Courts Act, 1906 applies and the ap- 
plication has to be seated as a plaint pre- 
sented under S. 7 of the Mamlatdars’ 
Courts Act. In case we turn to the relevant 
provisions of the Mamlatdars’ Courts Act, 
which is’S. 5 (8), it would be seen that 
limitation for commencement of suits is 
six months from the date of cause of ac- 
tion as mentioned in sub-sec. (4) of S. 5. 
S. 5 (8) and (4) of the said Act reads as 
under:— 

“0(3). No suit shall be entertained by a 
Mamlatdar’s Court unless it is brought 
within six months from the date on which 
the cause of action arose. 


(4) The cause of action shall be deemed 
to have arisen on the date on which the 
impediment to the natural flow of surface 
water or the dispossession, deprivation or 
determination, of tenancy or other right 
occurred, or on which the impediment, 
disturbance or obstruction, or the attempt- 
ed impediment or disturbance or obstruc- 
tion, first commenced.” 


8. Reliance in support of this proposi- 
tion was also placed on the Division Bench 
decision of this Court at Bombay Bench, 
in Spl. Civil Appln. No. 707 of 1958 de- 
cided on 17-6-1958 and so also on the case 
of Patil Rama Khatra v. Babu Dundya 
Pawar (Spl. Civil Appln. No. 1061 of 1966 
D/- 19-11-1968). Those cases dealt with 
S. 70 (b) of the Bombay Tenancy Act, 1948 
which is analogus provision to S. 102 of 
“the Act.” Reference to these cases can 
be found at page 267 of 1970 ‘Tenancy 
Law Reporter. 

9. It seems to me clear that the limita- 
tion of six months contemplated under 
S. 5 (8) of the Mamlatdars’ Courts Act does 
apply to the proceedings under S. 100 of 

e Act. 


10. Shri Talukdar, the learned Advo- 
cate for the respondent, while not disput- 
ing this proposition has contended that the 
finding given about the date of the cause 
of action being 13-7-1968 was a question 
purely of fact and therefore, this finding 
needs no interference in these petitions, 
In view of .the undisputed and proved cir- 
cumstances on record, the finding that 
cause of action arose on 18-7-1968 is 
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wholly perverse and is not sustainable at 
all. Thus, the application under S. 100 of 
the Act was clearly barred by time and 
was not maintainable even on this ground. 
11. In the result both the petitions are 
‘allowed. The orders passed by all the au- 
thorities are quashed. However, under the 
circumstances there will be no order as to 

costs. 
Petitions allowed. 


AIR 1980 BOMBAY 259 
SHARAD MANOHAR J, 

Nivrutti Nana Waghmare, Petitioner v. 
Narayan Mahadeo Mokal and others, Re- 
spondents, 

Writ Petn, No, 284 and C, A, No, 4254 
of 1979, D/- 4-2-1980. 

(A) Civil P. C. (1908), O. 3, R. 5 ~= 
Direction given by Court that notice be 
issued to defendant — Held, it was not 
order to the contrary as contemplated 
by R. 5 and notice could be issued to de- 
fendant through his Advocate already 
on record, {Para 18) 

(B) Limitation Act (1963), S. 5 — Sec- 
_ tion applies to application for setting 
` aside ex parte decree. (Civil P. C. (1908), 
O. 9, R. 13). (Para 19) 

(C) Civil P. C. (1908), O. 9, R. 13 — 
Defendant kept in dark as to date of 
hearing through device adopted by 
plaintiff — Ex parte decree passed —a 
Application for setting it aside — Con- 
donation of delay, (Limitation Act (1963), 
s. 5). 

Held, if the defendant was not awara 
of the date of the hearing of the suit, 
there is no reason why it should be as- 
sumed that he was aware of the date of 
the ex parte decree, and if he was noi 
aware of the date of the ex parta 
decree, for no fault of his; it is impossi« 
ble to conclude that he had no sufficient 
ground for condonation of delay, 

(Para 20) 

M, P, Vashi, for Petitioner; N. A, Shah 
with M/s. Kedvani & Co. (for No, 1) and 
V. V, Tulzapurkar, i/b Bharat & Co,, for 
added Respondents, 

JUDGMENT :—- The petitioner befora 
this Court was admittedly a tenant in 
respect of the suit premises which con< 


sist of a single room tenement, beirig 
room No, 12, Chawl No. 42, situate at 
Kol Dongri, Andheri, Bombay, The 


Chawl belongs to the present respondent 
No. 1, who will be referred to herein- 
after as ‘the respondent’, 


GX/GX/D307/80/JHS 
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2. By a notice dated 15-10-1969 the 
respondent terminated the petitioner's 
tenancy and demanded the arrears of 
rent due from the petitioner, However, 
it is clear that even before this notice 
an application was filed by the petis 
tioner, along with the other tenants of 
the chawl, for fixation of standard rent 
in respect of the various tenements in 
the chawl including the suit premises, 
In those proceedings for fixation of 
standard rent, the Court also passed an 
order fixing interim rent with effect 
from 1-5-1969 at the rate of Rus 
pees 8-00 P.M, ; 


3. Later on, on Ist February, 1971, 
the respondent gave another notice to 
the petitioner, In the notice the fact that 
the tenancy was terminated previously 
by his notice dated 15th Oct, 1969 was 
referred to, Likewise the fact that the 
Court had fixed interim rent with effect 
from 1-5-1969 was also referred to, By 
that notice dated Ist Feb., 1971, the re- 
spondent alleged that the petitioner had 
unlawfully sublet the suit premises to 
another person and that he was not stay» 
ing in the suit premises. Statement was 
made in the said notice that the respon- 
dent would file a suit for ejectment 
against the petitioner in those circum- 
stances, = 

4. Thereafter on 14-4-1971 an ejects 
ment suit was filed by the respondent in 
the Court of Small Causes at Bombay, 
The grounds urged in the said suit were 
that: (1) the petitioner was in arrears of 
rent from 1-3-1969 till 13-9-1969 and 
that (2) the petitioner had unlawfully 
sublet the suit premises to another per- 
son, However, it is common ground be- 
fore me that this averment regarding ar= 
rears of rent was manifestly a mistake, 
Mr, Vashi, appearing for the petitioner 
has placed before this Court, a char? 
showing the various dates on which the 
amounts of interim rent as fixed by the 
Court were deposited by the petitioner, 
Mr, Shah, appearing for the respondent, 
has admitted the statement as correct, 
From the said statement it is clear that 
the petitioner-tenant had gone on depo- 
siting the interim rent in the Couri 
mostly from month to month, But this 
is not all. As a matter of fact, the re- 
spondent has even withdrawn the 
amounts deposited by the petitioner in 
the Court from time to time. In view 
of this position the averment in the 
plaint that the petitioner was in arrearg 
on the date of the suit was clearly erro- 
neous, . 
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5. The petitioner filed his written 
statement in the said suit on 13-1-1972. 
He denied that he was in arrears. of rent 
and he pointed out that the application 
for fixation of standard rent was actual- 

ly pending in the same Court and that 
` he had gone on depositing the amounts 
in the said Court. He also denied that 
he had sublet the suit premises to any 
other person. 


6. This suit was on board on 2l-l- 
1972 for scrutiny. What is meant by this 
is that this is the first date of hearing 
on which the Court examines the nature 
of the contentions of the rival parties in 
the suit and decides the time when the 
suit should be fixed for hearing. On that 
date the suit was ordered to be placed 
on the priority warned list, However, 
there is no dispute that this means 
practically nothing, A suit which is on 
the priority warned list may take any 
number of years for reaching final hear- 
ing and this position is not disputed be- 
fore me. 


7. On 20-9-1973 the respondent took 
out a motion before the Court for expe- 
ditious hearing of the suit, In that appli- 
cation the respondent specifically stated 
that the petitioner was not staying in the 
suit premises and that his whereabouts 
were not known. In the said application 
it was also stated that the petitioner's 
application for fixation of standard rent 
has been dismissed by the Court on 14-9- 
1973 and that the petitioner was in ar- 
rears of rent from April, 1972. The 
prayer made in the said application was 
as follows :— 

“The plaintiff, therefore prays. that 
Your Honour may be pleased to issue 
notice against the defendant to show 
cause why he should not be ordered to 
deposit all the arrears in Court and in 
the alternative the suit be not expedit- 
ed.” 


8. A glance at the statement regard- 
ing deposit of rent made by the peti- 
tioner in the Court, which statement is 
produced before me by Mr. Vashi and 
which is referred to by me above, shows 
that on 11-9-1973 the petitioner had de- 
posited a sum of Rs. 136/- in the Court, 
The statement, therefore, that on that 
date the petitioner was in arrears was 
not correct. The only question, therefore, 
remained to be seen was as to whether 
the petitioner had sublet the suit pre- 
mises, Whatever that may be, on that 
day the Court ordered notices to be 
issued, There is no dispute again that at 
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this time the petitioner was represented 
by his learned Advocate Mr. Sheti. On 
the respondent’s own showing the peti- 
tioner was not staying in the suit pre- 
mises at that time. However, in spite of . 
this position, the respondent, it is con- 
tended, got notices addressed to the 
petitioner issued on the address of the 
suit premises. Neither any notice nor 
any intimation was given to the peti- 
fioner’s Advocate, who was there on re- 
cord to the knowledge of the respondent 
or his advocate, 


9. In these circumstances the notice 
came up for hearing before the Court 
on 6-11-1973, when it was found that 
the petitioner was not present and the 
notice was made absolute by the 
Court in his absence. The suit was 
directed to be heard in the month of 
January, 1974. The suit reached for 
hearing on 26-2-1974. No intimation was 
given by the respondent’s Advocate to 
the petitioner’s Advocate even as a mats 
ter of professional courtesy. 

10. On 26-2-1974, however, the re- 
spondent himself remained absent and, 
hence, the suit was dismissed for de=- 
fault, On 25-4-1974 the respondent made 
an application for restoration of the suit. 
On this application once again the Court 
passed an order for notice to issue, Once 
again the respondent got the notice 
issued to the petitioner on the address 
of the suit premises and not even any 
intimation was given in respect of this 
application to the Advocate of the peti- 
tioner. The summons in respect of the 
application was sought to be served 
upon the petitioner on 17-6-1974 and 
ultimately, it is alleged, it was pasted 
on the door of the suit premises on 
19-6-1974, Not only this but the respon- 
dent took an order from the Court for 
the service of the notice on the peti- 
tioner on the address of the suit pre- 
mises also by registered post and the 
notice was once again’ sent on the same 
address by the registered post and this 
was done by the respondent know- 
ing full well that the petitioner was not 
at that time residing in the suit pre- 
mises, On 17th September, 1974 an 
order for substituted service was made 
and the summons in respect of the ap- 
plication in question was served by sub- 
stituted service; but once again on the 
address of the suit premises. On 9-9- 
1974 the application for restoration came 
up for final hearing before the Court 
and the notice in that behalf was made 
absolute by the Court in the absence of 
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the petitioner, who had no knowledge 
whatsoever about this application, 

11. Thereafter the suit was onca 
again on Board on 9-9-1974 when it 
- was adjourned to 16-10-1974, On 16-10- 
1974 the Court once again found that the 
petitioner was not present in the Court 
and, hence, an ex parte decree for peti- 
tioner’s eviction from the suit premises 
was passed by the Court on that date. 

12. It is alleged that this decree was 
sought to be executed by the respondent 
on 2-1-1975. It is further alleged that 
on that day one Apa Bhiva obstructed 
the execution and, hence, 
an obstructionist notice was taken out 
by the respondent, On the date of the 
hearing of the same no one remained 
present and, hence, the notice was made 
absolute by the Court. On 4-10-1975 the 
respondent executed the decree for pos~ 
session and recovered possession of the 
suit premises, Immediately thereafter on 
8-10-1975 an application was made by 
the petitioner for setting aside the said 
ex parte decree. The present writ peti- 
tion arises out of the proceedings com- 
menced pursuant to the said application, 

13. The contention of the petitioner 
in the application was that he had been 
depositing the rent in the Court as per 
the order of the Court fixing the inte- 
rim rent, It was pointed out by him that 
he had never received any notice in re- 
spect of the application dated 20-9-1973 
for expediting the suit or in respect of 
the application dated 25-3-1974 regard- 
ing the restoration of the suit. The con- 
tention was that the petitioner was 
wholly: unaware of both these applica- 
tions and that, hence, he never knew 
that the suit would be coming up for 
hearing so soon as that. He, therefore, 
contended that he had sufficient ground 
for remaining absent on the dates in 
question. 

14. In reply to this application it was 
contended by the respondent that -he 
had learnt about the petitioner having 
gone to reside in other premises about 
5 years before that date, that is to say, 
about 5 years before February, 1976. He 
contended that the petitioner was duly 
served in respect of both the applica- 
tions in question and that, hence, the 
petitioner had no sufficient reason for 
remaining absent on the date when the 
ex parte order was passed, It was fur- 
ther contended that the application for 
setting aside the ex parte decree was 
hopelessly barred by the law of limita- 
tion, ol, ok 
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15. On these rival contentions, the. 
learned trial Judge formulated points 
for consideration, The first point was 
whether the petitioner’s application was 
barred by limitation. The second point 
was whether a case for setting aside the 
ex parte decree was made out. On the 
first point the learned Judge recorded 
a finding that the application was bar- 
red by limitation, On the second point 
the learned Judge held that no sufficient 
ground for setting aside the ex parte 
decree was made out. The application 
was, therefore, dismissed by the trial 
Court, 


16. The petitioner filed an appeal 
against the said order of the trial Court, 
The appellate Court also formulated 
points for consideration in the similar 
manner in which they were formulated 
by the trial Court, The points formulat- 
ed were whether: 


(a) the application was barred by limi- 
tation; 

(b) if so, whether the petitioner had 
just and sufficient cause for condonation 
of delay, and 


(c) whether the possession of the pre- 
mises should be restored to the peti- 
tioner, ; 

The learned Judge held that the appli- 
cation was barred by limitation. The 
learned Judge also held that the peti- 
tioner could not be said to be having 
no knowledge about the ex parte decree, 
This conclusion was arrived at by him 
from the fact that the summons was 
sought to be served upon the plaintiff 
on the address of the suit premises both 
by personal service as well as by regis- 
tered post. The learned Judge also held 
that since Apa Bhima had obstructed the 
execution, the petitioner could not be 
said to be having no knowledge about 
the execution of the decree at least after 
25-1-1975. The learned Judge also made 
evident confusion between Apa ‘Bhima, 
who is one of the tenants in the chawl 
and who is party to the standard rent 
application, and- Apa Bhiva, who ob- 
structed. The contention of the peti- 
tioner was that he did not know who 
Appa Bhima was and that there was no 
question of. his settingup said Appa 
Bhima to obstruction, The learned Judge 
on the other hand, observed that Appa 
Bhima, 
other than petitioner’s neighbour in the 
same chawl, The learned Judge observed 
that if the petitioner’s neighbour -caused 
the obstruction it was impossible that 
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the  obstructionist was- none . 
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the petitioner would have no knowledge 
about. the same. The learned Judge, 
therefore, held that the petitioner has 
made out no case for condonation of de- 
lay. The learned Judge also relied upon 
the fact that: the respondent had pointed 
out the petitioner’s address, viz. R. No, 
31, Block No. 3, Dockyard Road B. P.T. 
Colony, Bombay-10. The learned Judge, 
therefore, held that the petitioner was 
not worried about the developments in 
the suit because he had already acquir- 
ed other premises. On this ground the 
learned Judge came to the conclusion 
that there’ was no case for condonation 
of delay. In these circumstances, the 
appeal was dismissed by the Appellate 
Bench of the Court of Small Causes. It 
is against this order that the present 
writ petition is filed by the petitioner, 


17. Number of arguments were ad- 
vanced on both the sides; but the entira 
question can be really resolved in a 
limited compass, On the respondent’s 
own showing the petitioner was not re 
siding in the suit premises at the time 
when he made his application dated 


20-9-1973 for expedition of the suit,- 


There is also no dispute that on that 
date the petitioner was duly represented 
by his learned Advocate Shri Sheti, In 
spite of this position, however, the re« 
spondent chose to serve the notice in 
respect of the application upon the peti- 
tioner at the address of the suit premisea 
only and he chose not to give any inti- 
mation to the learned Advocate for the 
petitioner, Such device could only be re~ 
sorted to if the real intention was to 
keep the defendant in the dark regard- 
ing the application. There is really no 
other explanation possible for such a 
behaviour, 


18. .Mr, Shah, appearing for the re- 
spondent before me, has conceded that 
the Civil P, C. is fully applicable to the 
proceedings under the Bombay Rent Act 
in the Court of Small Causes at Bom= 
bay, He invited my attention to the pro- 
visions of Order 3, Rule 5 of the Code 
under which any process served upon a 
party’s pleader is as effectual for all 
purposes, as if the same had been given 
to or served upon the party in person, 
unless the Court otherwise directs, Mr, 
Shah invited my attention to the fact 
that upon the application dated 25-3- 
1974 court .had passed an order. that 
/notice be issued to the defendant, 
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by the said Rule 5 of Order 3 of the 
Code. It is impossible to accept this con- 
tention. When the Court directed that 
the notice be issued to the defendant 
there was no prohibition against issue 
of the notice to the defendant through 
his learned Advocate, who was already 
on record. But this is further made clear 
by the order passed by the Court on the 
respondent’s application dated 20-9-1973, 


. That was réally the crucial application 


made by the respondent for fixing a. 
date for the hearing of the suit. On that 
application the Court passed an order, 
“issue notice”, So far as this application 
was concerned, therefore, there was no 
question of notice to the Advocate hav- 
ing been ruled out. The respondent, 
however, chose to follow the more cum- 
bersome procedure of serving the peti- 
tioner on the suit premises where, as 
per his own contention, the petitioner is 
not staying. This was bound to result in 
the present petitioner’s being kept in the 
dark regarding the application for ex~ 
pedition and regarding the application 
for restoration of the suit. It is really 
unintelligible why the simple task of 
giving notice to the defendant through 
his Advocate, who was already on re- 
cord, was made complicated and difficult 
by trying to serve the petitioner person- 
ally when the respondent himself was 
clamouring that the petitioner was not 
residing in the suit premises. Moreover, 
it appears that the respondent was him- 
self aware of the exact address of the 
petitioner. In his reply to the peti- 
tioner’s application for setting aside the 


-ex parte decree, the respondent has set 


out the petitioner's address in so many 
words, No doubt he has laconically stat- 
ed that he came to know about the ad- 
dress of the petitioner ‘recently’, but 
significantly has not stated as to when 
he has learnt about the petitioner’s ad- 
dress, In any event he cannot run away 
from the fact that service of the notice 
upon the petitioner’s Advocate would as 
well have served his purpose, It is not 
his case that the petitioner’s learned 
Advocate had no authority to receive the 
notice in respect of the said application. 
Mr. Shah appearing for the respondent 
contended before me that Order 3, R. 5 
of the Code is just an enabling provision 
and that it does not make mandatory 
upon the party concerned to serve the 
requisite process upon the opposite 
party through its Advocate. The learned 
counsel may be right on this point; but 
that does not solve his difficulty, Once 
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Mr, Shah admits that the said R. 5 of 
Order 3 serves at least as an enabling 
provision, he has to explain as to why 
this provision was not resorted_to, if the 
real intention was to make the peti- 
tioner aware of the said two proceedings 
instituted by the respondent pursuant to 
his application dated 20-9-1973 and 25-3- 
1974 respectively. The only conclusion 
that can be drawn, therefore, is that 
every method was sought to be follow- 
ed by the respondent for serving the 
petitioner excepting the simplest one, 
the just one and the only effective one, 
Conclusion, therefore, is irresistible that 
the real intendment was to keep the 
petitioner in the dark regarding the said 
two proceedings. If that is so, it can 
hardly be said: (a) that the petitioner 
was aware of the proceedings in ques- 
tion, and (b) that the petitioner had no 
sufficient cause for remaining absent on 
the date when the ex parte decree was 
passed, ~ 


19. Mr. Shah nextly argued that the 
application for setting aside the ex parte 
decree was hopelessly barred by limita- 
tion. He contended that the relevant 
Article of the Limitation Act was Arti- 
cle 123. The petitioner was admittedly 
served with the summons of the suit. 
Hence terminus a quo for limitation 
would start from the date of the ex 
parte decree itself. Mr. Shah contends 
that. the application, therefore, sheuld 
have been made within 30 days from 
16-10-1974 when the ex parte decree 
was passed, I really find no difficulty in 
accepting this contention of Mr. Shah. 
To my mind it is impossible to hold that 
the limitation did not start from 16-10- 
1974. But the next contention of Mr, 
Shah is something which eludes compre- 
hension. It is his contention that the 
application is barred by limitation and 
the delay cannot be condoned in such a 
case because, suggests Mr. Shah, the 
provision of Section 5 of the Limitation 
Act could not apply to these proceed- 
ings. Now, to my mind such a contention 
needs just be stated to be rejected. The 
question as-to what is the starting point 
of limitation is an entirely independent 
question. It has no relation to the ques- 
tion whether Section 5 of the Limitation 
Act applies or not. No reason is given 
why Section 5 should not apply in the 
instant case. As we are all aware the 
provisions. of Section 29 of the Old 
Limitation Act provided that in certain 
cases the provisions of Section 5 did not 
apply unless they were made specifical- 
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ly applicable by the special statute pro- 
viding for the limitation, But even under 
the Old Act, the provision of Section 5. 
applied uniformly to all the applications 
which were made under the Civil P.C, 
So far as the present Limitation Act is 
concerned, the provisions of Sec, 5 ap- 
plied in all cases, even in the cases of 
limitation provided for by special sta- 
tutes, unless the special statute in ques- 
tion excluded the application of the said 
section, It is, therefore, impossible to 
agree with Mr. Shah that the delay 
could not be condoned in the instant 
case because Section 5 had no applica- 
tion to the facts of the case, 


20. Mr. Shah next contended that 
even assuming that Sec. 5 of the Limi- 
tation Act applied no ground was made 
out for condonation of delay. Now, it is 
to be. noted that this is one of the cases 
where the. ground for setting aside the 
ex parte decree is identically the same 
as is the ground for condonation of de- 
lay. If the petitioner was not aware of 
the date of the hearing of the suit, ‘there 
is no reason why it should be assumed 
that he was aware of the date of the ex 
parte decree, and if he was not aware 
of the date of the ex parte decree, for 
no fault of his, it is impossible for me 
to conclude that he had no sufficient 
ground for condonation of delay, 


21. At this stage it will be worth 
while referring to very important aver- 
ments made by the petitioner in his ap- 
plication for setting aside the ex parte 
decree. It is stated in his application 
that similar ex parte decree was passed 
in favour of self-same landlord, the pre- 
sent respondent, against another tenanf. 
in the same chawl, one Appa Bhima, 
The modus operandi adopted by the 
landlord was similar in that case also, 
Appa Bhima too had his Advocate on 
record, Application was made by the 
landlord for fixation of early date of 
hearing in that case just as in the pre- 
sent case. The notice of the said applica- 
tion could have been given to the Advo« 
cate on record, but even in that case 
the landlord chose not to give notice to 
the Advocate and he sought to serve the 
notice upon said Appa Bhima personally, 
Appa Bhima ,contended that he never 
got the notice, In the circumstances, the 
Court passed strictures against the pre- 
sent respondent. The Court held that 
there was no reason why the learned 
Advocate of Appa Bhima could not have 
been given intimation about the date of 
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the application in question in which the 
order fixing the date was passed. The 
Court held in those circumstances that 
Appa Bhima could not be said to ba 
having knowledge of the date of the ‘suit 
nor his Advocate could be said to be 
having knowledge in that behalf, On 
that ground, therefore, the ex parte 
decree passed against Appa Bhima has 
been set aside by another learned Judge 
of the Court of Small Causes, 

22. Mr. Vashi appearing for the peti- 
tioner invited my attention to the fact 
that this position was brought to the 
notice of the Court by way of averment 
in that behalf in the application for set- 
ting aside the ex parte decree itself, He 
has said that he urged this aspect even 
before the Appellate Court and he com- 
plained that both the Courts have fail- 
ed to apply their mind to this aspect of 
the case. I am of the opinion that Mr, 
Vashi’s contention is well founded, To 
my mind the Court should try to avoid 
the procedural rigmarole and in the mat- 
ter of service of the process it is really 
unintelligible why service upon the pare 
ties personally should be resorted to 
when the parties are represented by 
Advocates and the service could be ef- 
fected as well upon the Advocate con- 
cerned. It may be a different situation 
demanding different procedure, if the 
Advocate concerned refused to accept 
notice on account of want of instrue- 
tions. In such a case perhaps the party 
entitled to receive the process may not 
be able to complain the inconvenience 
caused to him by the personal service 
But normal presumption is that every 
Advocate has got power to accept ser- 
vice of process on behalf of his client, 
once he has filed Vakalatnama on behalf 
of the party in question, In the instant 
case, it is common ground that Mr, 
Shetti had not only filed his appearanca 
but eveh Vakalatnama on behalf of the 
petitioner, In the case of Appa Bhima, 
therefore, the Court was perfectly justis 
_ fied in setting aside the ex parte decree 
when the simplest method of service to 
Advocate was not resorted to and when 
the Advocate of the defendant was not 
even given an intimation in respect of 
the date of the suit, If that was the 
view taken by one Court in a similar 
matter, there is really no reason why 
the trial Court in the instant case should 
not have taken the same view which is 
a view based upon healthy practice and 
healthy procedure, To my mind the 
Courts below had fallen in error involv- 
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ing irregular exercise of its jurisdiction 
in not applying its mind to this simple 
aspect of the case. 

23. Before parting with this matter, 
I must mention two important mis~ 
statements made by the respondent in 
the Courts below, to which my attention 
has been invited by Mr, Vashi, appearing 
for the petitioner, and which probably 
went a long way for influencing the 
Court’s mind for refusing to set aside 
the ex parte order, Mr. Vashi has point- 
ed out that in the plaint as well as in 
the application dated 20-9-1973 a state~ 
ment was made by the respondent that 
the petitioner had not paid rent and was 
in arrears thereof. In the plaint it is 
stated that the defendant was in arrears 
of rent from 1-3-1969 till 13-9-1969, It 
is impossible to see how such an aver- 
ment could be made. It is admitted þe- 
fore me that long before the fil- 
ing of the suit the petitioner had 
filed an application for fixation of 
standard rent in which interim rent ‘was 
fixed by the trial Court at Rs. 8/- per 
month, and the amount of the interim 
rent was being deposited by the peti- 
tioner in the Court from month to 
month. No doubt from 18-4-1973 till 
10-9-1973 no amount appears to have 
been deposited by the petitioner, but on 
11-9-1973 the petitioner has deposited a 
sum of Rs. 136/- in the Court. In the 
circumstances, it cannot be said that on 
the date of the suit, ie, on 13-1-1972, 
the petitioner was in arrears of rent. As 
a matter of- fact on 12-1-1972 the peti- 
tioner had deposited a sum of Rs, 32/-, 
being the rent for 4 months ie, Sept~ 
ember to December, 1971, in the Court, 
On 14-2-1972 and 13-2-1972 he deposited 
Rs. 8/~ each in the Court and the total 
amount of Rs, 48/- has in fact been 
withdrawn by the respondent on 5-4- 
1972, Previous to that the respondent 
had withdrawn a sum of Rs, 24/- on 
10-11-1971, This means that the aver- 
ments in the plaint that the petitioner 
was in arrears from 1-3-1969 to 13-9- 
1969 cannot be said to be borne out by 
the record, What the respondent has 
done is that he had kept this fact con- 
cealed from the Court and has managed 
to obtain a surreptitious ex parte decrea 
from the Court, 

24, Secondly in the application dated 
20-9-1973 the respondent stated that the 
petitioner’s application for fixation of 
standard rent was dismissed by the 
Court. The same statement was reiterat- 
ed before ma by Mr. Shah. I called 
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upon him to produce the order in that 
behalf. He did not have any with him, 
He stated that in his application the 
actual date of the dismissal of the 
standard rent application has been men- 
tioned, The date of the dismissal of the 
standard rent application as mentioned 
` by the respondent in his application is 
shown to be 14-9-1973, Mr. Shah stated 
that this fact was stated by the respon- 
dent on affidavit. However, he had to 
admit that on 11-9-1973 a sum of Ru- 
pees 136/- has been deposited by the 
petitioner in the Court. He also further 
“admitted that the application for 
standard rent was a conjoint application 
filed by the various tenants and not by 
the petitioner alone, He had further to 
admit that from time to time thereafter 
various payments have been made by 
the petitioner in the Court towards the 
payment of the interim rent. He con- 
ceded that no such payment could have 
been accepted by the office of the Court, 
if the standard rent application was dis- 
missed. Mr. Shah was unable to throw 
any light upon this position. To my 
mind, all these facts go to show that 
the respondent has not been very care- 
ful in making correct statements be- 
fore the Court and he has been keen 
on snatching a decree from the Court 
behind the petitioner’s back. 


25. Mr. Vashi has also invited my af- 
fention to another grave irregularity 
which has crept in the judgment of the 
lower Court. In paragraph 11 of the 
judgment the learned Judge has observ- 
ed as follows :— 


“In any event the appellant ought fo 
have known about the decree when the 
same was sought to be executed on 21-1< 
1975 and obstructed by Appa Bhima, 
Appa Bhima was his neighbour in the 
same building. The appellant, Appa 
Bhima and other tenants were prosecut- 
ing the proceedings against the respon- 
dent, There was also a decree against 
Appa Bhima in the suit filed by the re- 
spondent against him which Appa Bhima 
had got set aside as averred by the ap- 
pellant in his affidavit in support of the 
notice for setting aside the ex parte 
decree.” 


Mr. Shah appearing for the respondent 
has candidly conceded before me that 
the reference in the said judgment to 
Appa Bhima is a patent error because 
admittedly the so-called obstructionist 
against whom obstructionist notice was 
faken out by the respondent was Appa 
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Bhiva and not Appa Bhima. Appa Bhima . 
was no doubt a tenant in the same chawl 
but the person who is alleged to have 
obstructed the execution was a totally 
different person from said Appa Bhima. 
Now, what the learned Judge should 
have seen is that not only Appa Bhiva 
has nothing to do with Appa Bhima but 
also that the obstructionist proceeding is 
of a suspicious character. It is contended 
by the respondent that Appa Bhiva had 
obstructed the execution on 2-1-1975 and 
hence he took out obstructionist notice 
for removal of the obstruction. But ad- 
mittedly on the date of the hear- 
ing of the notice no one appear- 
ed on behalf of the alleged ob- 
structionist and the notice was mada 
Just absolute, Mr. Vashi for the peti- 
tioner justifiably contends that this en- 
tire proceeding is of an extremely sus- 
picious character and it is quite possibla 
that the same has been engineered by 
fhe respondent himself in order to 
create evidence about the petitioner’s 
knowledge regarding the ex parte 
decree, Instead of applying its mind to 
this aspect of the matter, the Appellata 
Bench of the Court of Small Causes 
confused the identity of Appa Bhiva 
with Appa Bhima and has raised infers 
ences against the petitioner on that basis, 
Such a reasoning certainly vitiated the 
judgment and order passed by the Court, 


26. Having regard to. all these facts 
I am of the opinion that the judgments 
of the Courts below suffer from errors 
mentioned above, which are apparent on 
the face of the record. Both the Courts 
have exercised their jurisdiction with 
grave irregularity as mentioned above, 
It is therefore, necessary that both tha 
judgments should be set aside and like- 
wise should be set aside the ex parte 
decree obtained by the respondent 
against the petitioner, 


27. The judgments of both the Courts 
below are therefore set aside. Ex parte 
decree passed by the trial Court is like- 
wise set aside, The rule earlier issued is 
hereby made absolute, 

28. The petitioner had also filed 
Civil Application No, 4254 of 1979 for 
impleading opponent therein as party 
respondent to the writ petition. The ap- 
plication is occasioned in the following 
circumstances : 

After the present writ petition was 
filed and rule was issued therein on 
16-11-1979 the petitioner filed a Civil 
Application for injunction restraining 
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the respondent from parting with posses- 
sion of the suit premises. Rule therein 
was issued by this Court. At the time 
when the same came up for hearing an 
affidavit was filed on behalf of the re- 
spondent that he had parted with pos- 
session of the suit premises in favour of 
one Girish Sawla as tenant. In view of 
that statement the Civil Application was 
withdrawn by the petitioner and the 
present Civil Application No. 4254 of 
1979 has been filed by the petitioner for 
impleading the said Girish Sawala, as a 
party respondent to the writ petition so 
as to enable the petitioner to avoid ulti- 
mate obstruction by the said Girish 
Sawla, if and when the present petition 
was allowed by this Court. Rule on the 
said application’ was issued by this 
Court and Mr. Tulzapurkar appears on 
behalf of the said person, At the time 
of the hearing of the petition Mr, Tulza- 
purkar contended that there was no 
basis for this application and he was at 
a loss to know on what basis he could 
be impleaded. Such an argument hardly 
merits any examination or consideration. 
The reason why the said party is sought 
to be impleaded is obvious on the face 
of it, No doubt by virtue of my present 
order the petitioner will be entitled to 
restitution under Section 144 and/or 151 
of the Civil P. C. and if said Girish 
Sawla is act made a party to this peti- 


tion and he is not heard in support of. 


the orders passed by the Courts below 
that will be another hurdle for the peti- 
tioner in the’ application for restitution. 
I have, therefore, allowed this applica- 
tion and have made the rule absolute. 
Mr. Tulzapurksr had no additional argu- 
ments to be advanced as to why the 
decree should not be set aside and why 
the writ petition should not be allowed. 
The present decision in the writ peti- 
tion shall, therefore, be binding as such 
upon the said freshly inducted opponent 
Girish Sawla as upon the present re- 


spondent, In the circumstances mention~ 


ed above rule earlier issued is hereby 
made absolute. 

29. In the circumstances of the case 
there shall be no order as to costs. Mr. 
Vashi appearing for the petitioner pray- 
ed that the’ order for restoration under 
Section 144 and/or 151, C. P. C. be pass- 
ed by this Court and it be directed that 
the possession of the suit premises may 
_ be restored by respondent No, 1 and by 

the added respondent Girish Sawla or 
any other, person claiming 
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either of them to the petitioner forth- 
with, He relied upon the provisions of 
newly amended Section 144 of C. P. C. 
for that purpose. I have no doubt that 
the petitioner is entitled to restitution 
of the suit premises but from the plain 
reading of the said section, I am of the 
opinion that the petitioner must move 
the Court which passed the ex parte 
decree, which is hereby set aside by me. 
I do not, therefore, think that I can 
pass an order of restitution myself. In 
the circumstances, however, I direct that 
the Court to which such an application 
shall be ultimately made shall dispose of 


` the same with due despatch and in any 


event within 15 days from the date of 
the application, 
Order accordingly. 
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CHANDURKAR AND KOTWAL. JJ. 
Anant Purushottam Athavle, Petitioner 

v. Damodar Dattatraya Bedekar and 
others, Respondents. 

Special Civil Appln. No. 1668 of 1975, 
D/- 7-1-1980, 

Bombay Rents, Hotel and Lodging 
Mouse Rates Control Act (57 of 1947), 
Section 12 (3) (b) and Explanation I — 
Failure of tenant to deposit rent as order- 
ed by Court — Effect, 

Explanation I provides for a case 
where there is a dispute as to the amount 
of standard rent or permitted increases 
and in such a case, the legislature has 
provided for a fiction for determining 
whether the tenant is ready or willing 
to pay the amount of standard rent or 
permitted increases. Two conditions 
have to be satisfied by the tenant if he 
wants to get a finding in his favour that 
he must be deemed to be ready and 
willing to pay the standard rent. The 
first condition is that he has to make an 
application to the Court under 5. 11 (3) 
of the Act. The second condition is that 
he has to pay or tender the amount of 
rent or permitted increases specified in 
the order made by the Court. If the first 
condition is not satisfied, namely, that 
within one month of the notice under 
Section 12 (2) the tenant does not apply 
for fixation of standard rent, the Ex- 
planation will not become applicable at 
all and it is obvious that the case: will 
have to be decided with reference either 
to Section 12 (3) (a) or Section 12 (3) (b) 
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depending upon which requirements are 
satisfied. If, however, the tenant makes 
the application, then he has further to 
go on paying or depositing the amount 
of rent specified in the order made by 
the Court, If the provisions of S. 12 (3) 
(b) and the first Explanation are pro- 
perly read, they evince a clear intention 
on the part of the legislature that if 
the tenant wants to prevent a decree for 
possession being passed against him on 
the ground of arrears of rent in a case 
which does not fall within S. 12 (3) (a), 
he has either to go on depositing in 
Court regularly the standard rent or per- 


mitted increases or where the dispute is ` 


with reference to standard rent, he has 
to go on depositing the amount as or- 
dered by the Court, The mere absence 
of the word ‘regularly’ in the Explana- 
tion cannot be construed as giving a lib- 
erty to the tenant to withhold rent and 
still claim the benefit of the bar under 
Section 12 (1) on the footing that he must 
be treated ás being ready and willing 
to pay rent. The fiction in the Expla- 
nation must be given its full effect and 
the conditions for its operation must be 
strictly complied with. If any one of 
the two conditions is not ‘complied with, 
the tenant _must be said to have asked 
for a finding that he was not ready or 
willing to pay the standard rent. In the 
instant case the tenant had not deposit- 
ed interim rent by the 10th of each 
month as ordered by the Court, The es- 
sential condition set out in the explana- 
tion was therefore, not satisfied, Conse- 
quently, the tenant was clearly not en- 
titled to the benefit of S. 12 (3) (b). AIR 
1978 SC 955, Rel. on. (Paras 8, 10) 


Cases Referred : Chronological Paras 
AIR 1978 SC 955 9 


K. J, Abhyankar, for Petitioner; L, G, 
Khare, for Respondent No. 1. 


CHANDURKAR, J. :— This petition 
which arises out of one of the usual 
suits between landlord and tenant for 
possession on the ground of arrears of 
rent has come before this Division Bench 
on a reference made by a learned single 
Judge. We have found extreme diff- 
culty in ascertaining as‘to why this peti- 
tion has been referred to a Division 
Bench and unfortunately neither ‘of the 
two Counsel appearing for the parties in 
this petition is able to enlighten us as 
to the point which, according to the 
learned single Judge, was required to be 
decided authoritatively by a Division 
Bench. It will not be out of place to 
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observe that when a matter comes be- 
fore a Division Bench on a reference by 
a single Judge, it will help the Division 
Bench to concentrate its attention on 
any particular aspect of the case if it 
knows as to what weighed with the 
learned single Judge in referring the 
matter if a short referring order is made, 
However, we have proceeded to hear 
the parties and we proceed to dispose of 
the petition. 


2. The petitioner is admittedly a land- 
lord of premises which are let out to 
respondent No. 1 who is a tenant and 
the petitioner had acquired these pre- 
mises as a result of a family partition 
dated 18th November, 1964, following his 
father’s death. The petitioner served a 
notice on 23rd September, 1968, calling 
upon the tenant to deliver possession 
on the ground that he was in arrears of 
rent for more than six months, that the 
defendant’s customers were causing a 
nuisance to the plaintiff and further that 
the plaintiff requires the suit premises 
reasonably and bona fide for his own oc= 
cupation for his residence and business, 
The arrears claimed by the plaintiff 
were for the period Ist May, 1964 to 
22nd September, 1968 at the monthly 
rent of Rs, 36/-, the premises having 
been leased out for running a hotel by 
the tenant. The notice was received by 
the tenant on 29th September, 1968, and 
within one month thereafter he filed an 
application for determination of standard 
rent on 18th October, 1968. The peti- 
tioner then filed a suit for eviction on 
8th January, 1969. His standard rent 
application and the suit have been decid- 
ed by a common judgment. 

3. It has to be pointed out at this 
stage that in the proceedings for deter- 
mination of standard rent, the Small 
Cause Court, Poona, passed the follow~ 
ing order :— 

“Interim rent is fixed at Rs. 24/- per 
month. The applicant to deposit arrears 
of rent at this rate within one month 
and go on paying each month’s rent on 
or before 10th of each month as it be- 
comes due. Notice of this be served on 
opponent,” 

It appears from the order that this was 
an ex parte order, but that does not now 
become relevant, 

4. When the parties went to trial 
before the trial Court, the trial 
Court held that the notice served by the 
landlord was legal and valid, but the 
trial Court found that the defendant 
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could not be called a defaulter as “the 
payment of interim rent is made by the 
defendant from time to time, at the in- 
tervals of 2 or 3 months up-till now”. 
And as the arrears of rent were paid by 
him up to date, any technical defect in 
failure to pay interim rent from month 
to month regularly deserves to be con- 
- doned. On the issue of nuisance and 
bona fide requirement, the trial Court 
held against the landlord. The nuisance 
alleged was that the customers of the 
tenant some times quarrelled and they 
caused nuisance by spitting or keeping 
cycles in front of the passage of the 
plaintiff. The trial Court held that hav- 
ing regard to the fact that the premises 
were let out for hotel purposes, such in- 


cidents could not be considered as a 
nuisance. With regard to the need for 
bona fide occupation for residence and 


business, the trial Court held that there 
was enough accommodation in the pos- 
session of the landlord and, therefore, 
the plaintiff had failed to prove that he 
required the suit premises reasonably 
and bona fide for his use. On the dispute 
with regard to standard rent, on appre- 
ciation of evidence to which we need 
not refer, the trial Court found that the 
standard rent of the premises should be 
fixed at Rs, 26/- per month. Consequently 
the trial Court ordered that the plain- 
tiff was entitled to get Rs. 1705/-. In the 
view which the trial Court took, though 
the tenant was ordered to pay Rs. 1705/- 
and costs of the suit, the suit in so far 
as the relief of possession was concerned 
was rejected. 

5. The petitioner then filed an appeal 
against this judgment. He also filed a 
revision application challenging the de- 
termination of the standard rent, The 
Appeal Court confirmed the ndings of 
the trial Court with regard to nuisance 
and need for bona fide occupation. The 
Appeal Court, however, modified the 
standard rent to Rs, 26.69 and modified 
the amount which was found to be due 
to the plaintiff. With regard to the claim 
for possession on the ground of arrears, 
the Appeal Court no doubt rightly took 
the view that the relevant provision 
which was attracted was the one in- Sec- 
tion 12 (3) (b) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, (hereinafter referred to as “the 
Bombay Rent Act”), but though the 
Appeal Court found that the payments 
were not regularly made by the defen- 
dant and the rent for each month was 
not deposited as it became due, it declin- 
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ed to interfere with the finding recorded 
by the trial Court negativing the plain- 
tiffs claim for possession on the ground 
that the entire rent was paid by the 


' defendant before the decision of this 


suit. Consequently the appeal filed by 
the petitioner came to be dismissed, but 
the revision application with regard to 
the determination of the standard rent 
was allowed and the standard rent was 
fixed at Rs. 26.69 besides Rs. 4/- per 
month as water charges which the defen- 
dant was held liable to pay up to March 
1971, 


6. The plaintiff landlord has now filed 
this petition challenging the dismissal 
of his suit. In view of the findings re- 
corded by the trial Court and confirmed 
by the Appeal Court on the two issues, 
namely, the alleged nuisance caused by 
the defendant and the landlord’s need for 
personal occupation, it was not possible 
for Mr. Abhyankar to challenge those 
findings which were clearly based on pro- 
per appreciation of evidence. Mr, Abh- 
yankar, however, contended that in so 
far as the claim for possession on the 
ground of arrears of rent was concerned, 
the tenant had clearly not complied with 
the provisions of Section 12 (3) (b) of 
the Bombay Rent Act inasmuch as on 
the admitted position with regard to the 
payments made from. time to time by 
the tenant in the trial Court as well as 
the finding recorded by the trial Court 
and the Appeal Court, the tenant cannot 
be said to have paid or tendered in 
Court regularly rent which should have 
been paid by him. 


7, Mr. Khare appearing on behalf of 
the tenant, however, has contended that 
the tenant’s case really fell within the 
first Explanation in Section 12 and since 
the word ‘regularly’ is absent from the 
Courts 
have taken the view that the payments 
made from time to time by the tenant 
in Court sufficiently met the require- 
ments of the first Explanation and if the 
Courts have thus exercised their discre- 
tion in favour of the tenant, this Court 
under Article 227 of the Constitution of 
India should not interfere with the ex- 
ercise of discretion by the lower Courts. 


8. Section 12 (1) of the Rent Act pro- 
vides that a landlord shall not be entitl- 
ed to the recovery of possession of any 
premises so long as the tenant pays or 
is ready or willing to pay the amount of 
the standard rent and permitted increas- 
es, if any, and observes other conditions 
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of tenancy in so far as they are consis- 
tent with the provisions of the Act. Sec- 
tion 12 (1) has to be read along with the 
other provisions in sub-sections (2), 
(3) (a), (3) (b) and the two Explanations 
therein. It is not seriously in dispute 
that since the tenant had applied for 
determination of standard rent within a 
period of one month from the receipt of 
the notice under Section 12 (2) the 
landlord was not entitled to claim the 
benefit of Section 12 (3) (a) and he was, 
therefore, not entitled to a decree for 
eviction straightway on the ground that 
the tenant was in arrears of rent for a 
period of six months or more. If ' the 
ease does not fall under Section 12 (8) (a), 
then the rights of the parties have to be 
determined in the light of the provi- 
sions of Section 12 (3) (b). Under Sec- 
tion 12 (8) (b) it is provided that no 
decree for eviction shall be passed in 
any such suit if on the first day of hear- 
ing of the suit or on or before such 
other date as the Court may fix, the 
tenant pays or tenders in Court the 
standard rent and permitted increases 
then due and thereafter continues to 
pay or tender in Court regularly such 
rent and permitted increases till the suit 
is finally decided and also pays costs of 
the suit as directed by the Court. How- 
ever, inacase. where the tenant has ap- 
plied for determination of standard rent 
within a period of one month after the 
notice given by the landlord u/s, 12 (2). 
the first Explanation becomes relevant 
and the question whether a decree for 
possession should be passed or not and 
whether a tenant must be deemed to be 
ready and willing to pay the amount of 
standard rent will have to be decided 
with reference to the provisions of the 
Explanation and the conditions laid down 


therein, Explanation I reads as fol. 


lows:— 


“In any case where there is a dispute 
as to the amount of standard rent or 
permitted increases ' recoverable under 
this Act the tenant shall be deemed to 
be ready and willing to pay such amount 
if; before the expiry of the period of 
one month after notice referred to in 
sub-section (2), he makes an application 
to the Court under sub-section (3) of 
Section 11 and thereafter pays or ten- 
ders the amount of rent or permitted 
increases specified in the order made by 
the Court”, 


The Explanation, therefore, provides for. 


a case where there is a dispute as to the 
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amount of standard rent or permitted in- 
creases and in such a case, the legislature 
has provided for a fiction for determin- 
ing whether the tenant is ready or will- 
ing to pay the amount of standard rent 
or permitted increases. Two conditions 


‘have to be satisfied by the tenant if he 


wants to get a finding in his favour that 
he must be deemed to be ready and]: 
willing to pay the standard rent. The 
first condition is that he has to make an 
application to the Court under Sec- 
tion 11 (3) of the Bombay Rent Act. The 
second condition is that he has to pay 
or tender the amount of rent or per- 
mitted increases ‘specified in the order 
made by the Court, If the first condition 
is not satisfied, namely, that within one 
month of the notice under Section 12 (2) 
the tenant does not apply for fixation of 
standard rent, the Explanation will not 
become applicable at all and it is obvi- 
ous that the case will have to be decided 
with reference either to Section 12 (3) (a) 
or Section 12 (3) (b) depending upon 
which requirements are satisfied. If, 
however, the tenant makes the applica- 
tion, then he has further to go on pay- 
ing or depositing the amount of rent 
specified in the order made by the Court. 
If the provisions of Section 12 (3) (b} 
and the first Explanation are properly 
read, they evince a clear intention on 
the part of the legislature that if the 
tenant wants to prevent a decree for pos- 
session being. passed against him on the 
ground of arrears of rent in a case which 
does not fall within Section 12 (3) (a), 
he has either to go on depositing in 
Court regularly the standard rent or per- 
mitted increases or where the dispute is 
with reference to standard rent, he has 
to go on depositing the amount as order- 
ed by the Court. The mere absence of 
the word ‘regularly’ in the Explanation 


~ cannot be construed as giving a liberty 


to the tenant to withhold rent and still 
claim the benefit of the bar under Sec- 
tion 12 (1) on the footing that he must 
be treated as being ready and willing to 
pay rent. The fiction in the Explanation 
must be given its full effect and the con~ 
ditions for its operation must be strictly 
complied with. If any one of the two 
conditions is not complied with, the 
tenant must be said to have asked for a 
finding- that he was not ready or willing 
to pay the standard rent. 


9. The view we have taken does not 
seem to be open to any dispute, But we 
may point out that while construing 
Section 12 (3) (b), the Supreme Court in 


"ALR... 
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Ganpat v. Sashikant, AIR 1978 SC 955, 
has clearly pointed out that in a case 
where the conditions.of Section 12 (3) (a) 
are not satisfied, there is a further op- 
portunity to the tenant to protect him- 
self against eviction and he can comply 
with the conditions set out in Sec- 
tion 12 (3) (b) and defeat the landlord’s 
claim for eviction, The Supreme Court 
then pointed out: ’ 

. “If, however, he does not fulfil those 
conditions, he cannot claim the protec- 
tion of Section 12 (3) (b) and in that 
event, there being no other protection 
available to him, a decree for eviction 
would have to go against him. Section 12 
(3) (b) does not create any discretionary 
jurisdiction in the Court”, 

The Supreme Court has thus clearly 
held that once it is found that the tenant 
has not complied with the conditions pre- 
scribed in Section 12 (3) (b), there is no 
discretion in the Court not to pass a 
decree for possession. 


. 10. So far as the present case is con- 
cerned, on the findings recorded by the 
trial Court and the Appeal Court, it is 
obvious that the tenant has not deposit- 
ed the interim rent as ordered by the 
Court. The Court had ordered interim 
rent to be deposited every month by the 
10th of each month. The essential con- 
dition set out in the Explanation was, 
therefore, not satisfied. Consequently, 
the tenant was clearly not entitled to 
the benefit of Section 12 (3) (b) of the 
Bombay Rent Act, We may point out 
that apart from the findings recorded by 
both the Courts that the tenant had not 
deposited the amount regularly as 
directed by the Court, we have seen on 
record a schedule filed by the tenant 
himself (Ex. 58) which clearly shows 
that the interim rent has not been paid 
as ordered by the trial Court. It is 
obvious, therefore, that both the trial 
Court and the Appeal Court had failed 
to exercise their jurisdiction when they 
declined to decree the plaintiff’s claim 
for possession. 

11. In the result, the judgment and 
decree of the trial Court and the Appeal 
Court in so far as they dismissed the 
plaintiff's suit for possession are quash- 
ed. Instead, it is held that the plaintiff 
is entitled to a decree for possession and 


accordingly his suit shall stand decreed 


with costs throughout. The tenant to 
pay the costs of this petition. 
Order accordingly, 
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Rajendralal Shadilal and Co. Pvt. Ltd. 
and another, Petitioners v. The State of 
Maharashtra and another, Opponents. 


Special Civil Appln. No. 3091 of 1976, 
D/- 29-8-1979. 


(A) Bombay Land Requisition Act (33 
of 1948), Ss. 5 (1), 5 (2), 6 (1), 6 (2) and 
6 (4) — Power of requisition — Authority 
is required to hold enquiry — Absence of 
provision to give show cause notice or 
pive hearing — Natural Justice requires 

earing to be given to person liable to be 
adversely affected. (Constitution of India, 
Arts. 226, 19 (1) (f) and 19 (1) (g) — Natural 
Justice). ATR 1972 SC 2656, Foll. 


(Para 5) 
(B) Bombay Land Requisition Act (33 of 
1948), Secs. 5 (2) and (1) Proviso — 


Enquiry under $. 5 (2) — Natural Justice— 
Substantial compliance sufficient — Person 
likely to be affected by requisition order 
not even contacted or heard — Enquiry is 
not complete or effective. (Constitution of 
India, Art. 226 — Natural Justice). 

(Para 6) 


(C) Bombay Land Requisition Act (83 of 
1948), Section 5 (2) — Declaration under, 
is conclusive — But is not immune from 
interference under Art. 226 of Constitu- 
tion. (Constitution of India, Arts. 226. 32). 
AIR 1957 SC 521, Foll. (Para 7) 


(D) Bombay Land Requisition Act (38 of 
1948), Sections 5 (1) Proviso, 4 (1) and 6 
— Bombay Land Requisition (Exemption) 
Rules (1948), Rule 4 and Sch. Col. No. 1, 
Item No. 1 and Sch. Col. No. 3 — Maha- 
rashtra Ownership Flats (Regulation of the 
Promotion of Construction, Sale, Manage 
ment and Transfer) Act (45 of 1963), Sec 
tions 2 (a) and 10 — Maharashtra Co- 
operative Societies Rules (1961), R. 10 (5) 
— Maharashtra Co-operative Societies Act, 
1960 (24 of 1961), S. 2 (19) — Scope of 
Proviso to S. 5 (1) and R. 4 — Expression 
“as the case may be” — Connotation of —~ 
Actual occupant’s subsequent non-resi- 
dence is relevant — Builder as member of 
society in respect of unsold Flats — Ef 
fect — Flat in newly constructed building 
governed by Ownership Flats Act — Ex- 
emption from requisition engrafted in pro- 
viso to S. 5 (1) — Exemption does net 
cease to operate till process of construc 
tion including sale of flat to purchaser for 
his residence is complete. (Words and 
Phrases — Expression ‘as the case may be’). 
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Section 5 (1) of the Bombay Land Re 
quisition Act, 1948, enables the Govern- 
ment to requisition any land. The build- 
ing is only one specie of the wider con- 
cept of the land, under its definition in 
S. 4 (1). Exemption from requisition under 
the proviso is confined to the buildings 
used for residence and is conditional on 
their being used for such actual residence. 
It is the actual non-residence therein con- 
tinuously for six months, that excludes it 
from exemption and exposes it to the liabi- 
. lity of requisition. It is, however, neces- 
sary to note that what exempts the build- 
ing from requisition is the continued re- 
sidence of the owner, landlord or the ten- 
ant. This proviso and another substan- 
tive provision of S. 6 contemplating re- 
quisition of building “let or intended to be 
Jet” only if and when ‘vacancy’ therein 
occurs, appears to have been based on the 
legislative recognition of the actual oc 
cupant’s greater need of the building, than 
that of those houseless persons for whom 
requisition powers are sought to be invok- 
ed. The words of the proviso “as the case 
may be” appear to have been intended to 
emphasise how, such actual occupant’s 
subsequent non-residence, and not that of 
anybody else, is relevant, for the proviso. 

(Paras 9 and 10) 


But this necessarily assumes that the 
building is ready, fit and available for 
such residence on the date from which 
the period of six months fatal non-resi- 
dence is to be calculated. Building under 
construction, (or reconstruction, or over- 
all repair) cannot be said to be so fit, habi- 
table or capable of being occupied for 
actual residence notwithstanding there 
being the “building” nonetheless. Build- 
ing can remain so under construction, and 
so inhabitable, for more than six months for 
variety of reasons. This process of con- 
struction may thus result in the involun- 
tary non-user and non-residence of the 
owner or his tenant, for whose residence 
it is constructed, for a fairly long time. 

: (Para 11) 

There are, however, two factors which 
militate against excluding the residential 
building under construction from the ex- 
emption even when unoccupied. Firstly, 
where the building under construction is 
unfit for the residence of the owner or his 
tenant, the same must be deemed to be 
equally unfit for the residence of anyone 
else for whose benefit the same is intend- 
ed to be requisitioned, and no public pur- 

se can be served by the requisition of 
such unfinished and defective buldm: 

Existence of public purpose is the condi- 
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tion precedent for acquisition of any land 
or building under S. 5 (1) of the Bombay 
Land Requisition Act. Such defective 
buildings thus not being liable to requisi- 
tion, their exemption is implicit and ex- 
press indication in the proviso was un- 
necessary. Secondly, obvious incapability, 
of any building under construction, being 
used for residence by itself, was enough 
to warrant omission of any reference in 
the proviso to the effect of such non-re- 
sidence therein, by anyone. The negative 
language of this proviso against this back- 
ground, suggests legislative intent to pre- 
vent requisition of the residential build- 
ing, or any part thereof, such as the flat, 
as long as owner, or his tenant, for whose 
residence the same is constructed, continu- 
ously resided, therein after such construc- 
tion, and such residence continued for six 
months before the proposed order. The 
question of calculating the period of six 
months of non-residence, is not contem- 
plated to arise until the construction is 
completed. (Paras 12 and 18) 


Such fixation of starting point is expos- 
ed to a few uncertain factors when, rather 
than carry on construction on one’s own 
supervision, the same is entrusted to any 
professional building contractor or is 
undertaken by the builders themselves on 
their own initiative, by investing their 
own monies in purchasing plots, raising 
buildings, of flats, and garages thereon 
for sale on profit, as part of their business 
activity. The process of sale by them to the 
purchaser for whose residence it is con- 
structed, also becomes the integral part 
of the process of construction in such 
cases, Readiness and availability of any 
building for residence has to be determin- 
ed by reference to the person for whose 
residence. it is constructed, without regard 
to whether building is constructed by the 
owner under his supervision, or got con- 
structed through a building contractor or 
is constructed for his benefit by the buil- 
ders on their own initiative as part of their 
business. This entire period consumed in 
this process of construction and sale, re- 
sulting in the involuntary non-residence 
of the person concemed i. e, the owner 
or his tenant for whom it is undertaken, 
shall have to be excluded while determin- 
ing such starting point of fatal non-re- 
sidence. Where construction is undertaken 
by the builder on their initiative and with 
their own money, the period of six months 
shall necessarily have to be calculated 
from the date of delivery of possession to 
the purchaser on which date the flat or 
building can be deemed to have been 





1980 


ready, fit and available for his residence 
therein. (Para 16) 

The question whether the Act can be 
validly amended to authorise requisition 
of the unsold flats, held by the builders 
for sale, requires close scrutiny. Any such 
provision is likely to. have adverse effect 
on the business activity of such builders 
and their contention of S. 5 (1) in that 
event, being unreasonably restrictive and 
as such violative of their fundamental 
rights under Art. 19 (1) (f) (g) of the Con- 
stitution cannot be dismissed as being 
wholly without substance. No purchaser 
would: purchase flats under requisition, 
and the capital of the builders involved 
- therein, would get locked for uncertain 
pace during requisition. It may also af- 
ect the functioning of the co-operative 
society or the company, formation of 
which in terms of the Ownership Flats 
Act is so obligatory. The exemption from 
requisition engrafted in the proviso to 
S. 5 (1) does not cease to operate in re- 
spect of any flat, in a newly constructed 
building governed by the Ownership Flats 
Act till the process of construction includ- 
ing the one of sale to the purchaser for 
his residence is complete. 


No question of exemption under R. 4 of 
the Bombay Land Requisition (Exemption) 
Rules, 1948, can arise if any Housing 
Society building or flat therein is exempt 
under the proviso to S. 5 (1) itself. The ex- 
emption intended for the building of the 
Housing Society under first part of the 
Col. 1 of the Sch. to the Rules, may not 
cover a building subject to such dual 
ownership of the member and the society, 
and must be limited to the instances when 
building or a portion thereof exclusively 
belongs to the society. What, however, is 
relevant under col. (8) of the Sch. to the 
Rules is such “member’s entitlement” to 
use and occupy under the bye-laws of the 
society, and not the absence of any im- 

ediment in the using or occupying it. 

e builder has to pone a Co-operative 
Society as soon as he gets minimum num- 
ber of purchasers required for the forma- 
tion thereof and has to become its member 
in respect of the unsold flats. He does not 
become member for securing any flat for 
his residence. A builder member thus is 
not entitled to hold any flat in terms of 
the bye-laws of the Society nor is he entitl- 
ed to use or occupy the flat under the Co- 
operative Societies Act, Rules or Bye-laws 
of the society. He is also not consequent- 
ly entitled to make any application for 
permission in terms of Col. 8 of the Sche- 
dule of the Rule, since application for per- 
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mission can be made only when a pur- 
chaser purchases it for his residence and 
becomes member of the society in terms 
of his obligations under the terms of the 
purchase from the builder who in turn is 
under an obligation to sell only on such 
purchaser agreeing to be member of such 
society. Such purchaser on being a mem- 
ber alone, can be said to be entitled to use 
and occupy the flat. (Paras 19, 20, 22) 


The contention that no building of any 
housing society or no flat therein can 
claim exemption till the member is en- 
titled to use and occupy gets permission 
in terms of the requirement of col. 8 of 
the Sch. to the Rules, is wholly untenable. 
Rule itself does not contemplate first ap- 
plication of the Act and subsequent ex- 
emption. Allowance shall have to be made 
to the period consumed not only by the 
process of construction of such building 
as also allotment of flats therein to the 
members and their making application, 
getting permission for the same reason as 

e proviso to S. 5 ( ilar found to be ap- 
plicable to the building till the involun- 
tary non-residence is found to have actual- 
ly occurred. Rules do not contemplate, 
suspension of or exclusion from such ex- 
emption during indispensible forma- 
tive initial process. These contemplate ex- 
clusion from exemption only after non- 
residence thereof. This way alone statute 
seeking to deprive the citizens of their 
property can be construed. (Para 24) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2656 
AIR 1957 SC 521:59 Bom LR 934 7 


R. C. Dalal and J. D. Gangal, for Peti- 
tioners; V. H. Gumaste with W. S. Dev- 
na Asstt. Govt. Pleaders, for Opponent 

o. L 


DESHPANDE, J.:— This petition 
under Arts. 226 and 227 of the Constitu- 
tion of India is directed against an order 
of requisition dated 20th May, 1976 passed 
under Bombay Land Requisition Act, 
1948 (hereinafter referred to as the Act). 
The petitioner is a limited concern regis- 
tered under the Companies Act. Con- 
structing building and selling the flats 
therein is its business. For this purpose, 
the Company purchase plots, raise con- 
struction thereon consisting of several 


‘flats, and then sell the same to the needy 


purchasers for profit and then get a society 
of such purchasers formed under the Co- ` 
operative Societies Act of 1960 as requir- 

under the Maharashtra Ownership 
Flats (Regulation of the Promotion of Con- 
struction, Sale, Management and Transfer) 
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Act, 1963 (hereinafter referred to as the 
Ownership Flats Act), in whose favour 
the Company executes the conveyance. 
The petitioner purchased a plot No. B/359 
at Mount Pleasant Road and constructed 
a building thereon known as Rajat Apart- 
ments consisting of ground floor and six 
upper floors up to 43’ from the Bench 
mark, comprising of 56 flats and 44 
garages. A Co-operative Society of the 
purchasers of the flats was formed on 5th 
Feb., 1968 petitioners themselves having 
become member in respect of the unsold 
flats in terms of S. 10 of the Ownership 
Flats Act. On 18th June, 1969, the peti- 
tioners executed a conveyance in favour 
of the said society named as ‘Rajat Apart- 
ments Co-operative Housing Society’. 
Under the terms of the said conveyance 
deed, the petitioners reserved rights to 
raise two more floors, sell the flats therein 
for their benefit on condition of the said 
purchasers of the flats, agreeing to become 
members of the said society according to 
their bye-laws. The two floors were accord- 
ingly constructed by 1972 after the settle- 
ment of the dispute with a neighbouring 
society under a consent decree in Suit 
No. 58 of 1965 on the Original Side of 
this Court. All the flats excepting No. 82 
on the 8th floor are now sold. Though the 
occupation certificate was obtained during 
the process of construction itself by 13-10- 
1970, the completion certificate was not 
obtained till 19th Apr., 1977 long after 
this writ petition was filed. According to 
the petitioners, flat No. 82 remained wn- 
sold due to their certain dispute with the 
society. 


2. In response to the representations, 
the Government decided in 1957 not to 
exercise its power of requisition of resi- 
dential quarters under the Act and made 
a statement to that effect on the floor of 
the Assembly. The Government, was, how- 
ever, driven to withdraw the said commit- 
ment in 1975 and gave wide publicity to 
the same in the Newspapers. As flat 
No. 82 had remained unsold even by that 
time, and not occupied by any one, an 
intimation of vacancy was lodged by the 
petitioners on 25th July, 1975 under Sec- 
tion 6 (2) of the Act under the - impression 
of its applicability to the same. The Con- 
troller of Accommodation in reply called 
for certain details on 20th Apr., 1976 
which were given immediately. The Re- 
spondent No. 3, however, passed the im- 

ugned order on 10th May, 1976, under 
Section 5 of the Act requisitioning the 
said flat. The validity of this requisition is 
challenged in this petition. ` ; 
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"nder Arb, 19 (1) (f) and (g) of 


A.T. K. 3 
8. The respondents have filed two affi- 

davits. It is unnecessary to refer to thé 

same as the facts, relevant to the disposal 


of the points raised before us, are not in 
dispute. i i 


4. Mr. R. C. Dalal, the learned Advo- 
cate for the Appellant challenges the vali- 
dity of the order on the ground of want of 
notice and an opportunity, to show cause 
against the proposed requisition before 
the order was passed. Itis not in dispute 
that, beyond asking details under its letter 
dated 20-4-1976 as to the name of the 
Society, the date of its registration and 
the name of the person in possession of 
the flat, the petitioner was never informed 
of thé proposal as to requisition, nor was 
he ever called upon to show cause against 
the proposed requisition. Mr. Gumaste, the 
Learned Advocate appearing for the Re- 
spondents, relied in defence, entirely on 

e absence of any provisions in the Act 
or the Rules, making it obligatory to give 
such notice or hearing. This defence is 
wholly untenable in the circumstances of 
this case. The order, has the effect, of det 
pee etitioner of the possession of the 

at, as also affects adversely its saleability 
in the market for which it was avowedly 
constructed, as part of their business acti- 
vities as averred in the petition and not 
disputed by the Respondents. It is diffi: 
cult to conceive of any, purchaser of such 
a flat once it is found to be under requisi» 
tion and occupied by the allottee thereof. 
The impugned order directly affects peti- 
tioner’s fundamental rights to hold -pro- 

erty and c on business, guaranteed 
e Consti- 
tution. 


5. Secondly, the power of requisition 
under the Act is conditional. on (a) conti“ 
nued non-residence in the building by the 
owner or his tenant for six months under 
the proviso to S. 5 (1), if §.5 is invoked 


and (b) existence of vacancy under S. 6 






of the Act if Section 6 is invoked. S. 5 (2 
and S. 6 ty require the authority concern- 
ed to hold “enquiry” and make a “declara- 
tion” as to the existence of the said situa- 
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6. It is true, compliance with princi- 
ples of natural justice is not a question of 
mere formality and when no rules to that 
effect exist and no particular form is pre- 
scribed, substantial compliance therewith, 
may satisfy the requirements. Mr. Gumaste 
relied on the two letters of the petitioners 
and one from the respondents, adverted 
to earlier, to show how the petitioners did 
have an opportunity to have their say. 
This contention is devoid of any merit. 
The intimation of vacancy itself was given 
by the petitioners on 28-7-1975 under the 
wrong impression as to the application of 
S. 6 of the Act, though the flat was neither 
“let nor intended to be let” in terms there- 
of, but was intended for sale. The query 
from the Government in its letter dated 
20-4-1976 was based on the same impres- 
sion. That the impugned order is passed 
under S. 5 demonstrates how the corres- 
pondence proceeded on the wrong pre- 
mises. Far from complying with the princi- 
pies of natural justice, the correspondence 

oes not serve any purpose whatsoever. 
The respondent did not care to contact 
the petitioner and hear their say even for 
the purpose of “enquiry” required to be 
made by it under S. 5 (2} to ascertain if it 
was a case of continuous non-residence for 
six months as contemplated under the pro- 
viso to S. 5 (D. It is difficult to appreciate 
how any suc enguisy could be said to be 
complete and effective without any at- 
empt even to contact the petitioners at- 
east for ascertaining the facts, if not for 
hearing objections. The impugned order, 
in our opinion, is liable to be struck down 
on this ground itself. 


7. It is true that the declaration under 
S. 5 (2) of the Act is indicated to be con- 
clusive. This, however, does not make it 
immune from interference of this Court, 
in exercise of its powers under Art. 226 of 
the Constitution. Judgment of the Sup- 
reme Court in the case of Lila Vati Bai v. 
State of Bombay reported in 59 Bom LR 
634: (AIR 1957 SC 521) is directly in 
point. Apart from the same having been 
made without any opportunity to the peti- 
tioners to have their say, recitals in the 
order demonstrate how the declaration is 
based entirely on unfounded assumptions. 
On the facts averred in the petition and 
not disputed by the respondents it shall 
have to be held that the building was con- 
structed by the petitioners, as part of 
their business activities, to sell the flats 
therein and earn profit. The building now 
belongs to Co-operative Housing Society 
though the flat in dispute is at the disposal 
of the petitioner for sale, under the terms 
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‘of conveyance between them and the 
Society. The purchaser member and not 
the petitioner is “entitled” to reside in the 
flat under the bye-laws of the society- 
The contrary recitals in the first two paras 
of the impugned order therefore, are not 
factually correct and only show how the 
order is based on unfounded and miscon- 
ceived assumption. 

8 Mr. Dalal then contends that flats 
held by the builders like the petitioners in 
Housing Co-operative Society formed in 
compliance with the Ownership Flats Act 
in the process of construction and sale 
continue to be exempted from requisition 
under the proviso to sub-sec. (1) of S. 5 of 
the Act and question of their ceasing to 
be so exempted on account of the non- 
residence cannot arise till the same is sold, 
and the purchaser, for whose residence it 
is constructed, fails to reside therein of 
his volition. The contention appears to us 
to have been well founded. 


9. Section 5 (1) reads as follows: 


“If in the opinion of the (State) Govern- 
ment it is necessary or expedient so to 
do, the (State) Government may by order 
in writing requisition any land for (any 
public Dupe ra 
The proviso thereto reads as follows: 

“Provided that, no building or part 
thereof wherein the owner, the landlord 
or the tenant, as the case may be, has ac- 
tually resided for a continuous period of 
six months immediately preceding the 
date of the order shall be requisitioned 
under this Section.” 


Sub-sec. (1) enables the Government to re- 
quisition any land. The building is only 
one specie of the wider concept of the 
land, under its definition in S. 4 (1). Ex- 
emption from requisition under the pro- 
viso is confined to the buildings used for 
residence and is conditional on their being 
used for such actual residence. It is the 
actual non-residence therein continuously 
for six months, that excludes it from ex- 
emption and exposes it to the liability of 
requisition. 

10. Itis, however, necessary to note 
that what exempts the building from re- 
quisition is the continued residence of the 
owner, landlord or the tenant. This proviso 
and another substantive provision of S. 6 
of the Act, contemplating requisition of 
building “let or intended to be let” only, 
if and when ‘vacancy’ therein -occurs, ap- 
pears to have been based on the legisla- 
tive recognition of the actual occupants’ 
greater need of the building, than that of. 

- those houseless persons for whom requisi-i 
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tion powers are sought to be invoked. In 
other words, possession of the actually 
needy occupants is not intended to be dis- 
turbed presumably on the hypothesis, that 
dishousing the one set of needy resident 
occupants, for housing another set of the 
needy claimants would not serve any pur- 
pose. The words of the proviso “as the 
case may be” appear to have been intend- 
ed to emphasis how, such actual occu- 
pants’ subsequent non-residence, and not 
that of anybody else, is relevant, for the 
Proviso. 


11. But, this necessarily assumes that 
the building is ready, fit, and available for 
such residence on the date from which the 
period of six months fatal non-residence is 
to be calculated. Building under construc- 
tion, (or reconstruction, or overall re- 
pair) cannot be said to be so fit, habitable 
or capable of being occupied for actual 
residence notwithstanding there being the 
“building” none the less. Building can re- 
main so under construction, and, so in- 
habitable, for more than six months for 
variety of reasons, This process of con- 
struction may thus result in the involun- 
tary non-user and non-residence of 
the owner or his tenant, for whose 
residence it is constructed, for a 
fairly long time. The question is: can such 
involuntary and forced non-residence re- 
sult in the inapplication of the proviso and 
the exemption engrafted therein? Accord- 
ing to Mr. Dalal, it does not, because non- 
residence is involuntary and inevitable; 
such process of construction at the hands 
of the builders like the petitioners can 
take longer time, continuing as it does not 
only till actual construction is complete, 
but also till the flats in the building are 
sold to the purchasers for residence of 
whom the same are, constructed. 


12. Mr. Gumaste on the other hand 
contends that when exemption under pro- 
viso is confined to the building actually 
under residential occupation, it cannot be 
extended to the building under construc- 
tion not so occupied. Now, it must be 
conceded that, the wording of the proviso 
does not give any express indication on 
- this point, for want of clear wording. 
There are, however, two factors whic 
militate against excluding the residential 

uilding under construction from the ex- 
emption even when unoccupied. Firstly, 
where the building under construction is 
unfit for the residence of the owner or his 
tenant, the same must be deemed to be 
equally unfit for the residence of any one 
else for whose benefit the same is intend- 
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ed to be requisitioned, and no public pur- 
pose can be served by the requisition of 
such unfinished and defective building. 
Existence of public purpose is the condi- 
tion precedent for acquisition of any land 
or building under S. 5 (1) of the Act. Such 
defective buildings thus not being liable to 
requisition, their exemption is implicit and 
express indication in the proviso was un- 


. necessary. 


13. Secondly, obvious incapability, of 
any building under construction being 
used for residence by itself, was enough 
to warrant omission of any reference in 
the proviso to the effect of such non- 
residence therein, by anyone. The nega- 
tive language of this proviso against this 
background, suggests legislative intent 
to l Tei requisition of the residential 
bui ding, or any part thereof, such as the 
flat, as long as owner, or his tenant, for 
whose residence the same is constructed, 
continuously resided, therein after such 
construction, and such residence continu- 
ed for six months before the proposed 
order. The question of calculating the 
period of six months of non-residence, is 
not contemplated to arise until the con- 
struction is completed. Period consumed 
by the process of construction is liable to 
be excluded from consideration under the 
wording of this proviso for the above 
obvious reasons. It would indeed be odd 
if the proviso were to exclude the build- 
ing under construction from exemption, 
a the same was being constructed for 
the residence of those whose residence is 
intended to be protected by exemption 
thereunder. 


14. The proviso requires calculating 
the six months period of ‘non-residence, 
backwards from the date of the proposed 
order, The question of fixing starting point 
of such non-residence is equally important, 
Fixation of the starting of this six months’ 
period in rpt of any building once oc- 
cupied, and left thereafter, may not pre- 
sent any difficulty. Six months period 
would begin from the date of such vacat- 
ing of the building. In places, afflicted by 
the scarcity of the accommodation, ten- 
dency of the needy is to occupy the quar- 
ters even before the construction is com- 
pleted. The date of the first occupation for 
actual residence in a newly constructed 
building may not thus ordinarily present 
any difficulty. Contemplated enquiry 
under S. 5 (2} to ascertain the period of 
non-residence is adequate safeguard - 
against the possible abuses or deliberately 
postponing actual occupation. In all such 
cases, the authority concerned has still to 
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find in the course of “enquiry“ when _ the 
owner or his tenant could have started his 
residence after the building is completed, 
to determine his fatal period of non-resid- 
ence of six months. . 


15. Such fixation of starting point is 
exposed to a few uncertain factors when, 
rather than carry on construction on one’s 
own supervision, the same is entrusted to 
any professional building contractor or is 
undertaken by the builders themselves on 
their own initiative, as in the present 
case, by investing their own monies in 
purchasing plots, raising buildings, of flats, 
and garages thereon, for sale on profit, as 
part of their business activity. The process 
of sale by them to the purchaser for whose 
residence it is constructed, also becomes 
the integral part of the process of con- 
struction in such cases. Readiness and 
availability of any building for residence 
has to be determined by reference to the 
person for whose residence it is construct- 
ed, without regard to whether building is 
constructed by the owner under his super- 
vision, or got constructed through a build- 
ing-contractor or is constructed for his 
benefit by the builders on their own initia- 
tive as part of their business. This entire 
period consumed in this process of con- 
struction and sale, resulting in the in- 
voluntary non-residence of the person 
concerned i, e. the owner or his tenant for 
whom it is undertaken, shall have to be 
excluded while determining such starting 
point of fatal non-residence. Where con- 
struction is undertaken by the builders on 
their initiative and with their own money, 
the period of six months shall necessarily 
have to be calculated from the date of 
delivery of possession to the purchaser on 
which date the flat or building can be 
deemed to have been ready, fit and avail- 
able for his residence therein. The Gov- 
ernment or the officer authorised to re- 
quisition and make enquiries, can ill afford 
to lose sight of these exigencies inherent 
in the process of construction and avail- 
ability of the flat to the owner or the 
tenant for whose actual residence the con- 
struction is raised. 


16. The building in dispute is sold by 
the builder to the Housing Co-operative 
Society in 1969 before the construction of 
the 7th or the 8th floor. Under the sale 
deed, the petitioners reserved their right 
to raise two more stories and sell the flats 
therein for their benefit on the condition 
of such purchasers agreeing to join the 
Society as its members. The two stories 
and the flat in dispute appear to have 
been constructed by 1972. The flat is 


Rajendralal Shadilal & Co. v. State 


„ers for residence. 


Bom. 267 


claimed to have remained unoccupied. 
None has resided therein for years. The 
flat is still unsold. This delay is apparent- 
ly abnormal. But, petitioners attribute 

is to their bona fide dispute with the 
society. This claim is supported by the 
extracts of minutes of the Society’s annual 
meetings from year to year and is not dis- 
puted by the respondent. Mr. Gumaste con- 
tends at the Bar that, the builder has not 
sold it deliberately in an anxiety to fetch 
still higher price, is not borne out by anv 
material ad appears to be highly improb- 
able and far-fetched. Though the right to 
sell the flat vests in the builders under the 
sale deed with the Society, they do not 
claim any right to reside, it having been 
constructed for the purchasers. It may not 
even be suitable for their residence, As 
discussed earlier, non-residence by the 
builder thus is not relevant for the proviso. 
As the situation stands today, none can 
be said “not to have resided therein con- 
tinuously for six months” to exclude the 
application of the proviso and the exemp- 
tion thereof. Mr. Dalal, therefore, appears 
to us to be right in contending that the 
question of calculating the period of six 
months non-residence in a flat constructed 
by a builder cannot arise till he finds his 
purchaser, and consequential inapplica- 
tion of exemption does not arise, in the 
present case. 


17. Our above interpretation of Sec- 
tion 5 (1), however, extends the period of 
exemption in respect of flats constructed 
by the builders on their own initiative, 
even after the completion of the construc- 
tion and make them immune from requisi- 
tion till the same are sold to the purchas- 
Requisition power will 
not be exercisable in respect thereof in 
spite of the urgency of the public pur- 
pose and the flat’s remaining vacant with- 
out any actual residence. Fault, in our 
opinion, is not with our interpretation 
but with the text of the proviso itself. 
Construction of building containing flats 
and garages, by the builders with their 
own capital is a recent innovation in the 
construction activities and peculiar pro- 
blems raised by the processes involved 
may not have been present to the mind of 
the legislature when the Act was passed 
in 1948. Surprisingly enough, notwith- 
standing the builders being statutorily re- 
quired under the Ownership Flats Act of 
1963, to get a Co-operative Society (or a 
Limited Company) formed of the purchas- 
ers of the flats, the Co-operative Societies 
Act of 1960, the rules or the model bye- 
laws thereunder are not suitably amended 
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to, accord with the requirements of the 
said Ownership Flats Act. Thus the defini- 
tion of a “member” under S. 2 (19) of the 
Co-operative Societies Act, does not deal 
in any of its cls. (a) to (d) with the statu- 
tory membership of the builder, nor does 
R. 10 (5) expressly cover the category of 
society contemplated by the Ownership 
Flats Act, nor the model bye-laws, take 
notice of the fact that the. Housing Society 
formed in terms of the Ownership Flats 
Act consists of members who purchase 
the flats before becoming its member, and 
does not contemplate allotment of flats to 
them afresh. It is indeed time that the 
authorities pay attention to these 
anomalies, 


18. However, the question whether 
the Act can be validly amended to auth- 
orise requisition of the unsold flats, held 
by the builders like the petitioners for 
sale, requires close scrutiny, Any such pro- 
vision is likely to have adverse effect on 
the business activity of such builders and 
their contention of S. 5 (1) in that event, 
being unreasonably restrictive and as such 
violative of their fundamental rights 
under Art. 19 (1) (f) (g) of the Constitution 
cannot be dismissed as being wholly with- 
out substance. No purchaser would pur- 
chase flats under requisition, and the capi- 
tal of the builders involved therein would 
get locked for uncertain period during re- 


quisition. It may also affect the function- . 


ing of the co-operative society or the 
company, formation of which in terms of 
the Ownership Flats Act is so obligatory. 
Any proposal for amendment must take 
notice of this as also the inevitable time 
required for finding purchasers, and settle- 
ment of bona fide disputes that may in- 
evitably crop up in this contemplated pro- 
cess. Suffice it to note at this stage that the 
exemption from requisition engrafted in the 
proviso to S. 5 (1) does not cease to ope- 
rate in respect of any flat, in a newly con- 
structed building governed by the Owner- 
ship Flats Act till the process of construc- 
tion including the one of sale to the pur- 
chaser for his residence is complete. 

19. Mr. Gumaste drew our attention to 
the Rules “The Bombay Land Requisition 
(Exemption) Rules, 1948” framed by the 
Government in exercise of its powers 
under cl. (iv) of sub-sec. (2) of S. 19 of the 
Act. “Buildings owned by a Housing Co- 
operative san or the members thereof, 
under the bye-laws of the society” are 
exempted under Rule 4 from requisition 
contempleted under Section 5 or 6 of the 
Act, under item at serial No. (1) Col. (1) of 
the schedule attached to the'rules.. The 
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terms and conditions of such exemption 
are enumerated in column No. 3 of the 
Schedule. Mr. Gumaste contends that any. 
such exemption presupposes application of: 
the Act to the buildings owned by the 
society or to the flats owned by its mem- 
bers and their exclusion from the exemp- 
tion under the proviso to S. 5 (1) of the 
Act. This was relied on by Mr. Gumaste to 
reinforce his contention against our above 
interpretation of the proviso, under which 
exemption thereunder continues to apply 
to the unsold flats in a society formed in 
compliance with the Ownership Flats Act. 
The contention is equally plausible. It is 

lain that no question of exemption under 

ule can arise if any Housing Society 
building or flat therein is exempt under 
the proviso to S. 5 (1) itself, 

20. Now, as a result of the conveyance 
of 1969, the title of the entire building in- 
cluding that of 7th or 8th floor constructed 
subsequently by the builders in terms of 
covenant therein, stand vested in the 
society. Even so, such title and ownership 
of the society cannot be said to be exclu- 
sive in that the right of sale, of the flats 
therein including that of flat No. 82 in 


dispute, under the terms of the 
.same conveyance still stands vested’ 
in the builder and is liable to’ 


-be transferred to the purchaser after 


its purchase by him subject to 
his becoming a member of the society. 
Thus exemption intended for the buildin 
of the Housing Society under first part off 
the column 1 may not cover a building 
subject to such dual ownership of the 
member and the society, and must be 


- limited to the instances when building or 


a portion thereof exclusively belongs to 
the society. 


21. It is however the second part of 
this exemption clause in this column that 
will be attracted where part of it, such as 
a flat is held by a member. Terms and 
conditions for the contemplated exemption 
are also to be complied with by the mem- 
bers and not by the society. Exemption is 
made conditional on (1) the ownership of 
the member of such flat flowing from the 
bye-laws of the society; (2) the member 
being entitled to use or occupy the flat (3) 
his making an application for permission 
to occupy, to the Officer designated in 
this behalf and (4) getting such permis- 
sion (5) his not letting it to anybody else 
or otherwise not parting with possession | 
thereof (6) not keeping it vacant for more 
than a month and (7) reporting the vac- 
ancy of more than a month within the 
time prescribed therefor. ; TER 


- 


| 
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22. It must be noted that no occasion 
to.comply with these conditions can arise 
in respect of any unsold flat in a society 
formed in compliance with the Ownership 
Flats Act till it is sold by the builders to 
any purchaser for residence. It is no 
doubt true that the builders are also 
members of the society and nothing can 
prevent them from residing in the flat if 
they chose, which in turn obviously would 
depend on their need and its suitability 
for their residence, as’ also the permissibi- 
lity under the bye-laws and compliance 
with the relevant Municipal Laws. What, 
however, is relevant under column (8) is 
such “members entitlement” to use and 
occupy under the bye-laws ‘of the society, 
and not the absence of any impediment in 
the using or occupying it. As seen earlier, 
the builders have to promote a Co-opera- 
tive Society as soon'as they get minimum 
mumber of purchasers required for the 
formation thereof and have to become its 
members in respect of the unsold flats. In 
other words, they become members of 
such housing ery under statutory com- 
pulsion as such builder, and have to conti- 
nue to be such member till all the flats 
constructed by them are sold. They do not 
become member for securing any flat for 
their residence. Housing Society is defin- 
ed in S. 2 (16) of the Co-operative Socie- 
ties Act to mean a society formed for 
securing houses for its members. Any 
builder member having. become member 
under the statutory compulsion, for sale 
of. his other unsold flats, is certainly not 
such member. S. 2 (9) enables every 
society to have some other nominal, asso- 
ciated or sympathiser, members who are 
not contemplated to be beneficiaries of its 
such objects. Builder member is only 
another species of such non-beneficiary 
members, being entirely a creature of the 
Ownership Flats Act, meant for its own 
requirements, with liberty to hold all the 
unsold flats for sale for the contemplated 
limited purpose in spite of the contrary 
provision of the bye-laws of any society 
and the conception of any such society 
under S. 2 (16). The bye-laws do not per- 
mit holding of more than one flat or sell- 
ing thereof (vide model Bye-laws 9 (b) 
and 71A to 71D). Builder member thus is 
not entitled to hold any flat in terms of 
the bye-laws of the Society nor is he en- 
titled to use or occupy the flat under the 
Co-operative Societies Act, Rules or Bye- 
laws of the Society. He is also not conse- 


quently entitled to make any application 


for permission in terms of col. 8 of the- 
[Schedule of the Rule, since application for 
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permission can be made only when a pur- 
chaser purchases it for his residence and 
becomes member of the society in terms 
of his obligations under the terms of the 
purchase from the builder who in turn is 
under an obligation to sell only on such 
purchaser agreeing to be member of 
such society. Such purchaser on being a 
member alone, can Pe said to be entitled 
to use and occupy the flat. 


23. The occasion to make application 
and comply with the other conditions can 
only arise after such purchaser becomes a 
member. The exemption under R. 4 r. w. 
schedule may be attracted at this stage 
and result in the loss of exemption under 
the proviso to S.5 (J). Sub-cl. (2) in 
Col. (8) indicates how vacancy caused on 
non-compliance or breach of the terms en- 
tails the loss of exemption. 


24. The contention of Mr. Gumaste 
that no building of any Housing Society 
or no flat therein can claim exemption till 
the member is entitled to use and occupy 
gets permission in terms of the require- 
ment of column 8 of the schedule, appears 
to us to be wholly untenable. Rule itself 
does not contemplate first application of 
the Act and subsequent exemption. Allow- 
ance shall have to be made to the period 
consumed not only by the process of con- 
struction of such building as also allot- 
ment of flats therein to the members and 
their making application, getting permis- 
sion for the same reason as the proviso to 
S. 5 a} was found by us to be applicable 
to the building till the involuntary non- 
residence is found to have actually occur- 
red. Rules do not contemplate, suspension 
of or exclusion from such exemption dur- 
ing this indispensible formative initial pro- 
cess. These contemplate exclusion from 
exemption only after non-residence there- 
of. This way alone statute seeking to de- 
prive the citizens of their property can be 
construed, We have already discussed how 
the flats in a building of a Co-operative 
Housing Society formed in terms of the 
Ownership Flats Act, is firstly exempt 
under the proviso to S. 5 an of the Act 
and how the exemption under Rule 4 is 
attracted as soon as the same is sold to 
any purchaser and he becomes member of 
the said society. Though the exemption 
contemplated under the rule is conditional 
on compliance with the terms of third 
column of the schedule, there is no basis 
for assumption that the said exemption 
stands suspendéd till the terms are com- 
plied with. 

Close examination of the proviso 


. 25. 
-to S. 5 (1) and the R. 4 and the Schedule, 


` 
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does indicate intention to treat the Co- 
operative Societies’ buildings and flats 
therein, differently in the matter _ of ex- 
emption from other buildings and their 
parts. The proviso itself contemplates 
conditional exemption to the building and 
the rule contemplates extending the condi- 
tional limited exemption on slightly diffe- 
rent basis to the buildings of any housing 
society and flats held by its members. It is 
not relevant, here to consider the propriety 
and basis of this different treatment or 
its constitutional validity. Underlying 
intent, not to disturb the possession of 
anybody in actual possession or intended 
immediate possession on the construction, 
‘is common to the proviso of S. 5 (1) and 
and R. 4 read with the Schedule. The 
wording of the said proviso and Rules con- 
cerned thereunder, however, suffers from 
the same singular defect in that it does 
not take notice of the peculiar features of 
the Co-operative Housing Society build- 
ings, and the flats regulated by the Owner- 
` ship Flats Act under the scheme of which 
the person for whose residence the flat is 
constructed, does not come into picture 
till the flat is sold to him. This discussion 
also further demonstrates how the “en- 
quiry” in this case was wholly misdirected 
and misconceived. The Order is thus 
liable to be quashed. - 


26. Rule is thus made absolute with 


costs.. 
~ Rule made absolute. 
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JAHAGIRDAR, J. 
Kasturchand Panachand Doshi and 
others, Petitioners v. Yeshwant Vinayak 


Sainkar ‘and another, Respondents. 
Writ Petn. No. 1879 of 1979, D/- 25-8- 
1980 


(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 18 (1) (a) and (k) — Sub-cls, (a) and 
(k) are not overlapping — Clause (a) must 
be interpreted to deal with change of pur- 
pose of user and Clause (k) to deal with 
a total non-user of premises. 1979 Mah 
LJ 894, Referred. (Para 5) 

(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 18 (1) (a) — Change of user — Ac- 
quiescence or waiver by landlord cannot 
save tenant from decree of eviction. (1968) 
9 Guj LR 104, Dissented from. _ 

The landlord’s right to obtain posses- 
sion of the leased premises under provi- 
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sions such as Sections 12 and 18 of the 
Act is in no way impaired by his acquies- 
cence in the breach of the condition which 
would under the Transfer of Property Act 
enable him to re-enter the leased premises. 
What is denied to the landlord by his ac- 
quiescence in the breach of the condition 
or by the waiver is the right of re-entry 
and not other remedies open to him under 
the law. The provision which is by incor- 
poration included in Section 18 (1) (a) of 
the Bombay Rent Act is the user of the 
suit premises for a purpose other than the 
one for which the premises had been ori- 
ginally let out. This provision does not 
permit change of the purpose of the user 
or continued use for a changed purpose 
by acquiescence or the waiver of the land- 
lord. The concepts arising under the gene- 
ral law, including the provisions under 
Section 111 of the T.'P. Act, are not rele- 
vant for working out the rights and liabili- 
ties of the parties under the Bombay Rent 
Act. The rights and obligations of the 
landlords and the tenants must be found 
within the four corners of the Rent Act 
itself. The acquiescence or waiver does 
not save the tenant from the decree of 
eviction if he has used the premises for a 
purpose other than the one for which they 
were originally let out. ATR 1952 Punj 
82, Distinguished. 1979 Mah LJ 726. 
Relied-on. (1968) 9 Guj LR 104, Dissented 
from. (Para 12) 
Even assuming that the plea of ac- 
quiescence is available in order to acquire 
protection from a possible decree ‘of evic- 
tion the evidence must be such that it 
should be reasonable to infer that the 
landlord not only acquiesced in the 
change of the purpose of the user but in 
fact concurred with the same. If this is 
established then naturally the Popo of 
the lease itself will be regarded as a new 
purpose for which the premises are bein 
used, (Para 16 
Further it cannot also be said that once 
the landlord has acquiesced in the change 
of purpose other than the one for which 
the suit premises are to be used, the 
tenant is free to put it to any other pur- 
ose. Such a blank licence cannot be in- 
erred by the acquiescence, if any, by the 
landlord in the changed purpose other 
than the one for which the suit premises 
are let. (Para 17) 


(C) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 18 (1) (a) read with S. 6 (1) — Change 
of the purpose of the user — Broad pur- 
poses mentioned in S. 6 are not final and 
complete — Premises let out for dairy, 
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business used as workshop — Held there 
was change of user (T. P. Act (1882) 
S. 108 (oy) 

Though the meaning of the word “pur- 
pose” in Section 18 D (a) has to be gather- 
ed by reference to Section 6 of the Act 
one cannot further agree that the broad 
purposes mentioned in Section 6 are final 
and complete. Each of the purposes men- 
tioned in Section 6 may consist of several 
species of purposes in itself. In a given 
‘case a lease may contain a specific restric- 
tive covenant and in that case the purpose 
of the use may still further be restricted. 
Thus in a case where the premises are 
leased for the purpose of “business”, If, 
instead of carrying on milk business, the 
tenant carries on the business of selling 
some other articles then there would not 
be a change of the purpose of the user. 
If, however, the lease itself mentions that 
the demised premises should be used for 
the selling of milk and if the tenant uses 
the premises for the selling of alcoholic 
drinks, then it must necessarily mean that 
there is a change of the purpose 
of the user though both the pur- 
poses, namely the purpose of sell- 
ing milk and the purpose of selling alco- 
holic drinks, may be included in the 
larger genus of business. The purpose 
mentioned in Section 108 (o) of the T. P. 
Act may consist of a purpose which is a 
part of one of the purposes mentioned in 
Section 6 of the Bombay Rent Act. So 
viewed on the facts of this case, it must 
be held to be a change of user when the 
petitioner started using the premises for 
a purpose other than the one for which 
it was let, namely dairy business. 


(Para 15) 
Cases Referred: Chronological Paras 
1979 Mah LJ 726 18 
1979 Mah LJ 894 5 


(1968) Spl Civil AppIn No. 481 of 1966, 
D/- 28-8-1968 (Bom), Ishwaribai Jamna- 
das v. Dr. Narottamdas V. Mody 15 

(1968) 9 Guj LR 104 13 

AIR 1952 Punj 82 1 

(1900) 1 Ch 108: 81 LT 818, Hepworth v. 
Pickles 

(1857) 2 H & N 615: 157 ER 253, Gibson 
v. Doeg 
Ajit P. Shah, for Petitioners; 

Pungalia, for Respondents. 
ORDER :— The facts involved in this 

petition are very few though the scope of 

the inquiry has been widened by the con- 
siderable industry which Shri Ajit P. Shah, 
appearing for the first petitioner, has 
brought to bear on this matter. The first 
petitioner was a tenant of a room measur- 
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ing 19 x 14 and situated in building 
No. 427/428A at Budhwar Peth in Pune 
City. He came into possession of the suit - 
room, hereinafter referred to as “the suit 
premises”, pursuant to a rent note execut- 
‘ed on Ist of October 1957. The said rent 
note has specifically mentioned that the 
first petitioner, hereinafter referred to for 
brevity’s sake as “the petitioner”, was to 
conduct the business of milk in the suit 
premises. The second petitioner is the son 
of the first petitioner while the third peti- 
tioner is the firm of the first two peti- 
tioners. Respondents Nos. 1 and 2 are the 
owners of the building in which the suit 
remises are situated and, therefore, the 
andlords of the petitioners. 

2. Having noticed that the petitioners 
were about to use the suit premises for 
the purpose of workshop by installing 
heavy machinery in the same, the respon- 
dent sent a notice to them on 18th of 
March 1975 terminating the tenancy of 
the petitioner. By the said notice the peti- 
tioner was also called upon not to use the 
suit premises for the purpose contemplat- 
ed by him. Despite this it was found by 
the respondents that the petitioner install- 
ed the machinery and started using the 
suit premises for a purpose other than the 
one for which it far best originally let 
out. The respondents, therefore, filed a 
suit, being Civil Suit No. 2947 of 1976 in 
the Court of Small Causes at Pune on 20th 
of October 1976. . 


8. In the said suit the second and the 
third petitioners were added as defendants 
Nos. 2 and 8 on the ground that the first ¢ 
petitioner had illegally sublet the suit pre- 
mises in their favour. Though in the trial 
Court several grounds were urged in sup- 
port of the prayer for eviction and the 
trial Court itself accepted some of them 
for passing the decree for eviction, ulti- 
mately the ground which remains for con- 
sideration by me is the ground which is 
mentioned in S. 18 (1) (a) of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, hereinafter referred to as “the 
Bombay Rent Act”, read with S. 108 (o) 
of the Transfer of Property Act. It means 
that the petitioner has used the suit pre- 
mises for a purpose other than the one 
for which it was leased. From the discus- 
sion in the judgment of the appeal Court 
below I also notice that the decree is fur- 
ther based upon a finding that the peti- 
tioner has not used the suit premises with- 
out reasonable cause for the purpose for 
which they were let out for a continuous 
period of 6 months immediately preceding 
the date of the suit. These two grounds, 
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namely using the suit premises for a pur- 
pose for which: they were not let out as 
mentioned in Seciton 108 (0) of the Trans- 
fer of Property Act, and not using the suit 
premises for a period of 6 months or more 
immediately preceding the date of the 
suit for the purpose for which they were 
let out and that too without a reasonable 
cause are apparently overlapping and Shri 
Shah has justifiably advanced some argu- 
ments upon the same. 


4, The learned trial Judge by his judg- 
ment and order dated 9th of June 1978 
decreed the suit for possession. He also 
passed certain consequential orders. This 

ecree of the trial Court was challenged 
by all the three petitioners in Civil Appeal 
No. 298 of 1978 which was heard and dis- 
missed by the learned Extra Joint Judge of 
Pune by his judgment and order dated 15th 
of July 1978. I would mention here again 
that the learned Extra Joint Judge upheld 
the decree for eviction on the ground 
mentioned in Section 18 (1) (a) of the Bom- 
bay Rent Act read with Section 108 (o) of 
the Transfer of Property Act as well as the 
pou mentioned in Section 18 (1) (k) of 

e Bombay Rent Act. It is this decree 
which is the subject matter of the chal- 
lenge in this petition. 

5. Shri Shah contended that the decree 
is not supportable on the ground mention- 
ed in Section 18 (1) w of the Bombay 
Rent Act. According to Shri Shah, it is not 
the case of the respondents that the peti- 
tioner has not used the suit premises at all. 
The total non-user of the premises for 

‘which they were let out is one of the three 
essential conditions to attract the provi- 
sions of S. 18 (1) (k) of the Bombay Rent 
Act. I find that there is considerable sub- 
stance in this contention of Shri Shah. If 
this were not so, then the provisions of 
Section 108 (0) relating to the non-user of 
the premises for the purpose for which 
they were let out and the non-user of the 
premises mentioned in Section 18 (1) (k) 
would be operating to some extent on the 
same field. The recent Division Bench 
Judgment of this Court in Bright Brothers 
(Pvt.) Ltd. and Company v. Venkatlal G. 
Pittie, 1979 Mah LJ 894, has held that the 
mere act of change of purpose of user 
even if it does not happen to be destruc- 
tive or permanently injurious to the leased 
property would amount to breach of 
See) of Section 108, Transfer of Pro- 
perty Act. Under Section 18 (1) (k) of the 
Bombay Rent Act, if the suit premises are 
used for a purpose other than the one for 
which the premises were originally let out 


`. a decree cannot be passed unless it is fur- 
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ther proved that they have- not been used 
for the original purpose without reasonable 
cause and that too for a period of. six 
months before the institution of the suit. 
If this is so, then the landlord will neces- 
sarily resort to Section 18 (1) (a) of the 
Bombay Rent Act read with S. 108 (0) of 
the Transfer of Property Act because in 
that case using the suit premises for a pur- 
pose other than the one for which they ` 
were let out even for a short cause and 
even with reasonable cause may still in~ 
vite a decree for eviction. If, as it was 
formerly understood, an element of in- 
jury was necessarily involved in the 
change of user under Section 108 (0) of the 
Transfer of Property Act, then the provi- 
sions of Section 108 (o) of the Transfer of 
Property Act and of Section 18 (1) (k) of 
the Rent Act would have been mutually 
exclusive but since the Division Bench has 
now laid down that injury need not ‘be 
involved in the act of change of purpose 
mentioned in Sec. 108 (0) of the Transfer 
of Property Act, the apparent overlapping 
of the two provisions in the Transfer of 
Property Act and the Rent Act can he 
resolved by holding, as Shri Shah has con- 
tended, that the latter clause deals with 
a total non-user of the premises whereas 
the former deals with the change of pur- 
pose of user. > 


6. This, however, does not in any wa 
make the path of Shri Shah simple. Ad. 
mittedly, there is a change of purpose for 
which the suit premises are now being 
used. They were let out for the purpose 
of carrying on milk business; they were, 
at the time of filing of the suit, being used 
for the purpose of workshop. This 
alone should be sufficient to support 
the decree of eviction passed by the 
Court below. Shri however, 
has invited my attention to what 
he called an important part of the evi- 
dence which changes the complexion and 
the nature of the inquiry with which we 
are concerned. He pointed out that in the 
deposition of the landlord it has been 
clearly admitted that the first petitioner 
dosed down the business of milk 7-8 years 
after the premises were taken on lease. It 
has also been admitted that thereafter the 
first petitioner used the premises as a 
godown. The landlord has further men- 
tioned that he accepted the rent from the 
tenant right up to Oct. 1976 without any 
protest and that he had no trouble due to 
the use of the suit premises as a godown. 
He has further mentioned that it was be- 
cause the first. petitioner started using the 


1980 
suit premises as a workshop that he decid- 
ed to terminate his tenancy. 


7. From this evidence Sri Shah -has 
elt out that there was acquiescence on 


e part of the respondents in the user. of- 


the suit premises for a purpose other than 
that for which the suit premises had been 
let out. Shri Shah says that for nearly 10 
eia after the suit. premises had ceased to 


e used for the original purpose the res- 


pondent accepted the rents and in fact 
id not think it necessary to terminate the 
tenancy of the petitioner. This shows, ac- 
cording to Shri Shah, that there was an 
acquiescence on the part of the respon- 
dents. It even shows that the respondents 
waived their right to take action against 
the petitioner though they regarded it as 
a breach of the conditions of the lease. 


8. I have great difficulty in accepting 
this proposition of Shri Shah. One must 
remember that the suit premises are gov- 
erned by the Bombay Rent Act which im- 

ses restrictions unknown to the common 
aw on the powers of the landlords to 
recover premises from their tenants. Cor- 
respondingly several obligations have been 
a ar upon the tenant. The rights and 
obligatiuns of the landlords and the tenants 
of the premises poran by the Rent Acts 
must be worked out within the four cor- 
ners of the Rent Act. Bearing this in mind 
I will briefly refer to the authorities relied 
upon by Shri Shah. 


9. In the first place he invited my at- 
tention to paragraph 174 in the Hill and 
Redman’s Law of Landlord and Tenant 
wherein it has been ‘pointed out that if the 
lessor is aware of a continuing breach and 
acquiesces in it for a long, period — 
where, for instance, with knowledge, 
he receives rent — it will be presumed 
that he has either released thẹ covenant 
or granted a licence for the user. i 
proposition which was first laid down in 
Gibson v. Doeg (ssr 2 H &N 615 has 
been subsequently. followed in Hepworth 
v. Pickles (1900) 1 Ch 108 and some other 
decisions which have been referred to in 
the abovementioned paragraph of Hill and 
Redman. Shri Shah took me through the 
original judgments also but it is not neces- 
sary for me to refer to them in details 
because the central ‘proposition as men- 
tioned hy me above remains intact. ` 

10. There is a somewhat detailed dis- 
cussion on this aspect of the law in New 
Garage Ltd. v. Khuswant Singh, ATR 1952 
Punj 82. The decisions mentioned -in Hill 
and Redman ‘have also been referred to in 
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the. case of New Garage. I may, however, 


- point out that in the New Garage case it 


was found that the landlord had by con- 
tinuously acquiescing in the change of the 
purpose other than the one for which the 
premises were let out impliedly consented 


-to the tenant using the premises for a 


different purpose. On the language of Sec- - 


. tion 9 of Delhi and Ajmer Merwara Rent 


Control Act, 1947, a change of user with 
the consent of the landlord was permis- 
sive. Clause (b) of Section 9 (1) was as 
follows : | 

“(b) that the tenant without the consent 
of the landlord has whether before or 
after the commencement of this Act. 

(i) used the premises for a purpose 
other than that for which they were let.” 
On the facts of that case, therefore, it was 
found that the landlord had consented to 
the change of purpose for which the pre- 
mises were to be used and this was per- 
missible under the provisions of the Act 
which governed the facts of that case. 
This judgment, therefore, will not be of 
any assistance to Shri Shah except for the 
purpose of showing that Punjab High 
Court has approvingly cited the other 
English decisions which lay down that by 
acquiescing in the change of the user for 
a different ipod a the landlord may lose 
his right of evicting the tenant. 

11. The English law on the subject has - 
also been summarised in paragraph 1826 
of Halsbury’s Laws of England Volume 28 
8rd Edition. Briefly stated it mentions that 
a covenant restricting the user of premises 
is a continuing covenant and, there is a 
new breach everyday while the premises 
are used in violation of it; but the land- 
lord may waive the covenant partially, so 
as to allow of the carrying on of a parti- 
cular trade. It was further mentioned that 
the landlord may release the tenant of the 


. covenant and such a release need not 


be express. Thereafter the following is to 
be found : 

“If the landlord is aware of a continuing 
breach and acquiesces in it for a long 
period, where, for instance, with full 

n10wledge, he receives rent, it will be pre- 
sumed that he has either released the 
covenant or granted a licence for the user.” 

In my opinion, these decisions and 
the law summarised in Hill and Redman 
are not relevant for determination of the 


rights and liabilities arising únder the 
Rent Restriction Acts such as the one 


with which we are concerned. Those deci- 
sions only point out that where there is a 


` condition attached. to a covenant govern- 
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ing the lease the breach of that condition 
may give a right to the landlord of re- 
entry. In such a case if the landlord ac- 
quiesces in the breach of the condition for 
any considerable length of time or know- 
ingly waives his right of re-entry then the 
right of re-entry cannot be enforced by 
the landlord. Those decisions do not, and 
indeed could not, lay down that if the 
landlord could determine the tenancy even 
where he has acquiesced in the breach of 
the condition of the tenancy in some way 
he cannot recover possession of the leased 
premises from the tenant. The landlord’s 
right to obtain possession of the leased 
premises under other provisions such as 
Secs. 12 and 18 of the Bombay Rent Act 
is in no way impaired by his acquiescence 
in the breach of the condition which 
would under the Transfer of Property Act 
enable him to re-enter the leased premises. 
What is denied to the landlord by his ac- 
quiescence in the breach of the condition 
or by the waiver is the right of re-entry 
and not other remedies open to him under 
ithe law. The provision which is by incor- 









.|or continued use for a changed peee b 

acquiescence or the waiver of the land- 
lord. In my opinion, the concepts arising 
under the general law, including the pro- 
vision under Section 111 of the Transfer 
of Property Act, are not relevant for 
working out the rights and liabilities of 
the parties under the Bombay Rent Act. 
The rights and obligations of the land- 
lords and the tenants must be found within 
the four corners of the Rent Act itself. 


18. With the view which I have thus 
taken, it is not necessary to refer in de- 
tails to the judgment of the Gujarat High 
Court in Mahamad Umar v. Manilal (1968) 
9 Guj LR 104 on which naturally Shri 
Shah placed great reliance. The facts of 
that case disclose that the premises were 
let out for conducting a shop and it was 
found later that they were used as a place 
of storage of the goods in relation to cloth 
business. The argument was that this 
amounted to a change of purpose of user 
within the meaning of Section 108 (o) of 
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the Transfer of Property Act. The argu- 
ment advanced on behalf of the tenant 
that the landlord had acquiesced in this 
change of the user was accepted by the 
single Judge who decided that case. On 
facts it was further found that having 
noticed that there was a change of user, 
fresh rent note was executed. With this 
fact in mind the learned Single Judge pro- 
ceeded to observe as follows: 

“Therefore, in my view, this document 
does constitute an overt act which 
would indicate the fact that the lessors, 
though they knew about this user did not 
want to exercise their right of evicting 
the present opponents from the suit pre- 
mises on the ground of the premises being 
used for a different purpose. I, therefore, 
find that the Courts below were not wrong 
when they held that the suit of the lessor 
was barred under the principles of waiver 
and acquiescence.” 

With respect, I do not agree with this 
view for reasons which I have already 
mentioned above. 


14, Shri Shah then proceeded to con- 
tend that there is no change of the purpose 
for which the suit premises are now being 
used. For the meaning of the word “pur- 
pose”, says Shri Shah, one must look to 
the other provisions of the Rent Act itself 
and when one does so it would be noticed 
that if the premises which are leased for 
one Ope business are used for another 
type business, there would be no 

ange of user. In this connection Shri 
Shah referred to Section 6 of the Bombay 
Rent Act which is in the following terms: 

“6 (1) In areas specified in Schedule I, 
this part shall apply to premises let or 

iven on licence for residence, education, 
usiness, trade or storage”. A 


According to Shri Shah, if some ises 
are let out for residence and if they are 
subsequently used for the purpose of 
education or business or trade or storage 
then it would be a change of the purpose 
for which they are used. In other words, 
each of these purposes mentioned in Sec- 
tion 6 (1) of the Bombay Rent Act must 
be regarded as a complete purpose by 
itself. and it is only when the use of the 
premises is changed from one of those pur- 
poses to another then it should be regard- 
ed as a change of the purpose of the user. 

15. In support of this interpretation 
which he intended to put upon the word 
“purpose”, Shri Shah relied upon an unre- 
ported judgment of a single fudge of this 
Court in Ishwaribai Jamnadas v. Dr. Narot- 
tamdas V. Mody (Special Civil Appln. 
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No. 481 of 1966 decided on 28rd of 
August 1968). In this case the premises had 
been leased for the purpose of storage. 
The landlord filed a suit for eviction of 
the tenant on the ground that the latter 
had started using the premises for storing 
a car while it was originally let out for 
the storage of goods. V. S. Desai J. who 
decided the case opined as follows:— 

“The actionable ground contemplated by 
Section 18 (1) (a) by its reference to clause 
(0) of penn 6 of tho Tranio of Pro- 
perty Act is a change of purpose or user 
from one kind of user to another from 
amongst the several users as are specified 
in Section 6 of the Rent Act, except in 
cases where by a specific restrictive cov- 
enant in the lease user is still further 
restricted.” 







urposes 
mentioned in Section 6 of the Bom- 


of the Transfer of Property Act may con- 

i ich is a part of 
the purposes mentioned in S. 6 of 
the Bombay Rent Act. So viewed on the 
facts of this case, it must be held to be a 
change of user when the petitioner started 
using the premises for a purpose other than 
the one for which it was let, namely dairv 
business. 


16. A variation of the argument which 
was earlier based by Shri Shah on the 


doctrine of waiver or acquiescence’ was 
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then put forth by him. He said that by 
the Jandlord’s failure to take any action 
after finding that the tenant has been us- 
ing the premises for a purpose other than 
that for which it was let out, the landlord 
must be deemed to have consented to the 
changed purpose for which the tenant 
is now found to be using the suit premises. 
The quotation from Halsbury which I have 
earlier reproduced was again sought to 
be pressed into service by Shri Shah. 
When the landlord acquiesced in the 
breach of a condition for a long period, 
says Shri Shah, it must be presumed that 
he has granted a licence for the changed 
user. Even this, in my opinion, will not 


` be sufficient to be used as a protection to 


the tenant. In order.to acquire protection 
from a possible decree of eviction the evi- 
dence must be such that it should be 
reasonable to infer that the landlord not 
only acquiesced in the change of the pur- 
pose of the user but in fact concurred 
with the same. If this is established then 
naturally the purpose of the lease itself 
will be regarded as a new purpose forj 
which the premises are being used. In such 
a case, there would be no change of pur- 
pose for which the premises are bein 
used. I am satisfied that on the facts o 
this case the evidence does not disclose 
that the landlord concurred with the pur- 
pose for which the tenant had started us- 
ing the premises. 


17. At this stage I must make mention 
again of the three poe for which the 
suit premises have been used from time to 
time. Originally, the premises were used 
for dairy business; after 7-8 years the pre- 
mises were used as a godown to the know- 
ledge of the landlord; and thereafter in 
the vear 1975 the suit premises were put 
to the use as a workshop. Even if one ac- 
cepts Shri Shah’s case that the landlord 
having acquiesced in the use of the suit 
premises for the godown and thus concur- 
red in the changed purpose of the user, 
the tenant cannot avoid the decree of evic- 
tion. Accepting Shri Shah’s ent it 
can at the most be said that the purpose 
of the lease was changed from one of 
dairy to one of godown. What has been 
found by the two Courts concurrently in 
this case is that the purpose for which the 
suit premises are being used is one for 
workshop. If it is so, there is again a 
change of purpose from one of godown to 
one of workshop. It cannot be said, though 
it was vehemently contended by Shri Shah, 
that once the landlord has acquiesced in 
the change of purpose other than the one 
for which the suit premises are to be used, 
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the tenant is: free to- put it te any other 
purpose. Such a blank licence cannot be 
inferred by the acquiescence, if any, by 
the landlord jn the changed purpose other 
than the one for which the suit premises 
are let, It was not possible for me to agree 
with Shri Shah when he argued that.un- 
less the change of the purpose of the 
user is destructive or permanently injurious 
to the leased property it would not attract 
the provisions of Clause (0) of S. 108 of 
the Transfer of Property Act in view of 
the Division Bench decision of this Court 
in Bright Brothers’ case. . 
18. The view which I ‘have taken is 
found to be analogous to the view taken 
by V. V. Joshi J. in Abdul Sattar v. Mul- 
chand Upashya’ 1979: Mah LJ 726 in a 
case arising under C. P. and Berar Letting 
of Houses and Rent Control Order, 1949. 
19. In the result, this petition must fail. 
Rule is discharged with costs. ey 


Petition dismissed. 
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Shaniwar Dhondu Dharnekar, Petitioner 
v. Smt. Prabhavati Chandrakant Patange 
and another, Opponents. 


Spl. Civil Appln. No. 1391 of 1975, D/- 
18-1-1979. s 


(A) Bombay Tena iat Agricultural 
Lands Act (67 of 1948), S. 25 (2) — Inti- 
mation of default — Whether must be 
served within three months. 
` The language used in S. 25 (2) is “if the 
landlord has given intimation to the tenant 
to that effect within a period of three 
months on each default.” It is nowhere 
stated that the intimation is to be served 
within the period of three months. What 
is contemplated by S. 25 (2) is that it is 
obligatory on the part of the landlord to 
give intimation to the tenant of his default 
within the period of three months on each 
default. If the legislature intended that 
. the intimation contemplated by S. 25 (2) 
is to be served on the tenant within the 
period of three months, the language em- 

loyed in section would have been quite 
Fiferent. Intimation need not be served 
within the period of three months, but it 


is sufficient if the intimation is given by . 


the landlord oral or in writing to the ten- 
ant which amounted to a communication 
by the landlord to. the tenant that the ten- 
ant has failed to pay rent: of a particular 
yer, 9 J)... |. (Para 8) 
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(B) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 14 (b) and 25 
(2) — Composite notice — Validity. 

A composite notice containing intima- 
tion of default contemplated by S. 25 (2 
and terminating tenancy under S. 14 
is not invalid. It is not necessary that the 
notice terminating the tenancy must be 
an independent and separate notice. 

(Para 7) 
Cases Referred: Chronological Paras 
(1972) Spl. Civil Appln.: No. 822 of 1968, 

D/- 15-2-1972 (Bom) - 8 

(1964) 66 Bom LR 1 3s 3 


G. V. Limaye, for Petitioner; D. M. 
Parulekar, for Opponent No. 1. 


. ORDER :— Respondent No. 1 is the 
landlady of Survey No. 47 admeasuring 22 
acres and 2 gunthas plus 2 acres Pot 
Kharab and survey No. 17 admeasuring 32 
gunthas situated at village Akorli in Panvel 
taluka of Kolaba district. The petitioner 
is admittedly a tenant on the said lands. 
Respondent landlady filed an application 
for possession of the lands in dispute 
under the provisions of Section 14 read 


‘with Section 25 na the Bombay Tenancy 


and Agricultural Lands Act, 1948 (herein- 
after referred to as the Bombay Tenancy 
Act’). It is contended by the landlady that 
the tenant had made defaults for three 
years from 1969-70 to 1971-72 and intima- 
tions have been given on each default and 
ultimately the tenancy was terminated 
and thereafter the present application 
under Section 14 read with S. 25 (2) of tha 
Bombay Tenancy Act is filed. 


2. The Additional Awal Karkun, Pan- 
vel who made enquiry in respect of the 
said application framed necessary issues 
and recorded evidence of the parties and 
on consideration of evidence on record, 
Additional Awal Karkun came to the con 
clusion that the tenant-petitioner has com- 
mitted three defaults and an intimation 
accordingly was given for each default. 
Accordingly by the judgment and order, 


- dated June 30, 1974, the application of 


the landlady was allowed and order for 
restoration of possession of the suit lands 
was granted. Against the said judgment 
and order, the tenant preferred an appeal 
to the Assistant Collector, Panvel being 
Tenancy Appeal No. 44 of 1974. That ap- 
peal on appreciation of evidence also came 
to be dismissed, by the. judgment and 
order, dated Oct. 14, 1974. Thereafter the 


‘tenant filed revision application -before 


the Maharashtra: Revenue Tribunal. The 
said. revision application also came to be-- 
dismissed- ón Apr: 19, - 1975. Against: the’ 
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- gaid judgment and order of the Maharash- 
tra Revenue Tribunal, the present special 


civil application has been filed.by the 


tenant-petitioner under Art. 227 of the 
Constitution of India. pA 
3. This special civil application w 
placed before Hajarnavis, J. for admission 
and at the admission stage, the same was 
dismissed on June 25, 1975. Against the 
said dismissal order the petitioner ap- 
proached the Supreme Court by way of 
Civil Appeal No. 787 of 1976. Before the 
Supreme Court it was contended by the 
petitioner that the intimation contemplat- 
ed by the provisions of sub-section (2) of 
S. 25 of the Bombay. Tenancy Act must 
not only be given by the landlord within 
a period of three months on each default, 
but the intimation must be served on the 
tenant within the period of three months 
on each default. It was also urged by the 
petitioner before the Supreme Court that 
there was no notice of termination as. con- 
templated by the provisions of S. 14 of the 
Bombay Tenancy Act. The Supreme Court 
while remanding the matter held that the 
questions raised by the petitioner in the 
Supreme Court are important both from 
the point of view of landlords and: tenants 
and it is necessary that the speaking order 
should be passed in that regard. Thus the 


matter is placed before me to dispose of 
this special civil application in accordance 
with law. 


_4, Mr. G. V. Limaye, the learned coun- 
sel appearing on behalf of the tenant-peti- 
tioner, submitted that the first intimation 

iven by the respondent-landlady was 
fated Aug. 8, 1970 and was served on the 
petitioner on Sept. 26, 1970. The second 
intimation was issued on Aug. 28, 1971 and 
the same was served on the petitioner on 
Sept. 4, 1971 and the third intimation was 
issued on July 10, 1972 and the same was 
served on the petitioner on July 19, 1972. 
The only last intimation was served on 
the petitioner within the period of three 
months from the date of the default, 
whereas the earlier two intimations were 
served on the petitioner after expiry of 
three months’ period from the date of de- 
fault. According to Mr. Limaye, the inti- 
mations of defaults given by the landlady 
ynust be served on the petitioner within 

a' period of three months from the date of 
each default, and as. admittedly the inti- 
mation has not been served on. the peti- 


tioner within three months and therefore, 


a compliance of the provisions of S. 25 (2) 
of the.-Bombay Tenancy Act has not been 
¢nade and consequently the orders passed 


by all the authorities. below deserve:to be. 
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set aside, It is also contended by~ Mr. 


: Limaye that there must bè an independent 


notice terminating the tenancy of the ten- 
ant as contemplated by S. 14 (b) of the 
Bombay Tenancy Act. It is pointed out 
by Mr. Limaye that the last intimation 

iven by the landlady is identical with 

e previous two intimations. Although 
the said intimation refers to the termina- 
tion of the tenancy of the petitioner on 
the ground of default for three years, it 
must be construed as an intimation only 
of default and not as a notice terminating 
the tenancy of the petitionér and in the 
absence of a specific notice under S. 14 (b) 
of the Bombay Tenancy Act, the pro- 
ceedings initiated by the landlady under 
S. 14 read with S. 25 (2) of the Bombay 
Tenancy Act must be dismissed. Mr. 
Limaye has not cited any reported or 
unreported Las rs of this court before 
me with regard to his submission raised 
under Section 25 (2) of the Bombay Ten- 
ancy Act. 


. 5. Mr. D. M. Parulekar, the learned 
counsel appearing on behalf of the land- 
lady-respondent, submitted that the ten- 
ant has not paid the rent or compensation 
of the lands in dispute right from the 
year 1969 to 1978 till recovery of posses- 
sion by..the landlady. He has further argu- 
ed that all the three courts have held that 
there was an intimation as contemplated 
by sub-sec. (2) of S. 25 and termination of 
the tenancy of the petitioner under S. 14 
of the Bombay Tenancy Act and this court 
while entertaining an application under 
Art. 227 of the Constitution of India, in 


_the interest of justice, should not interfere 


with the said finding, Mr. Parulekar cited 
authority of the Division Bench of this 
Court ‘reported in Smt. Josephine Mathau 
Concessio v. Sowr Langdya Kini, (1964) 
66 Bom LR 194. The Division Bench held 
that the words “to that effect” in S. 25 (2 
of the Bombay Tenancy and Agricultur. 

Lands Act, 1948 mean “to the effect that 
the tenant has failed to pay rent”. There- 
fore, it is sufficient if the intimation given 
to the tenant under S. 25 (2) of the Act 
only refers to his failure to pay the rent 
and it is not obligatory on the landlord to 
state in the intimation that he intended to 
or had decided to terminate the tenancy. 
Besides this authority, Mr. Parulekar is 
not able to find out any unreported 
judgment directly interpreting the provi- 
sions of sub-sec. (2) of S. 25. - 


“6: Having heard the counsel on both 
the sides, it must be held that having re- 


-gard to the conduct, of the petitioner in - 
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committing successive defaults, no relief 
should be granted to him in this applica- 
tion under Art. 227 of the Constitution 
of India. This Court is not bound to in- 
terfere with the findings recorded by the 
authorities below. Even if the lower court 
has committed an error of law, every 
error need not be interfered with under 
Art. 227 of the Constitution of India un- 
less it appears that there is a failure of 
justice at the hands of the lower courts. 
The extraordinary but limited power of 
the High Court under Art. 227 of the 
Constitution of India is to see that the 
lower authorities worked within the 
bounds of law or give fair opportunity to 
the parties to lead evidence in support of 
their rival contentions. Even if there is an 
error in respect of interpretation of a 
particular section of the Act, this court is 
not bound to interfere with the said find- 
ing or judgment, while entertaining an 
application under Art. 227. The tenant con- 
tinued to be in possession of the two 
_ lands which are more than 22 acres for 
nearly 10 years without payment of rent. 
The landlady is a widow and it appears 
that those lands are the main source of 
income for her maintenance, In the said 
circumstances I will be justified in law 
not to interfere with the findings of fact 
recorded by the authorities below. The 
Supreme Court, however, directed this 
court ta decide two important points rais- 
ed by the petitioner viz. as to whether 
the intimation as contemplated under sub- 
sec. (2) of S. 25 of the Bombay Tenancy 
Act should be served on the tenant within 
the period of three months and as to whe- 
ther there should be a separate notice ter- 
minating the tenancy of the tenant as con- 
templated by S. 14 (b) of the Bombay 
Tenancy Act. S. 25 (1) empowers the au- 
thority to grant a relief against the forfei- 
ture if it is found that the tenancy of the 
tenant has been terminated for non-pay- 
ment of rent and the landlord has filed 
the proceedings to eject the tenant, the 
Mamlatdar shall ean upon the tenant 
to tender to the landlord 
in arrears together with the cost of the 
proceeding within three months from the 
date of order, and if the tenant complies 
with such order, the Mamlatdar shall, in 
lieu of making an order for ejectment, 

ass an order directing that the tenancy, 
fad not been terminated and thereupon 
the tenant shall hold the land as if the 
tenancy had not been terminated. So far 
as sub-sec. (2) of S. 25 is concerned, the 
right to give relief against the forfeiture 


to the tenant is taken away, if the tenancy 
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of the tenant is terminated for non-pay- 
ment of rent if he has failed for any three 
years to. pay rent and the landlord has 
given intimation to the tenant to that 
effect within a period of three months on 
each default. There are two requirements 
of the provisions of sub-sec. (2) of S. 25, 
(a) that the tenant must be in arrears of 
rent for the period of three years and (b) 
that the lendiord must give an intimation 
to the tenant within a period of three 
months on each default. In the present 
case there is no dispute that there is con- 
current finding of fact that the tenant has 
committed defaults for the period of three 
years. The tenant should have paid the 
rent of the lands in dispute on or before 
every revenue year i. e. 8lst May and 
within three months thereafter means 81st 
Aug. Admittedly the intimations have 
been given before the end of August for 
each default, but the intimations have not 
been served on the petitioner before 31st 
Aug. of the year on each default. The 
language used in sub-sec, (2) of Sec- 
tion 25 is “if the landlord has given 
intimation to the tenant to that effect 
within a period of three months on each 
default.” It is nowhere stated that the inti- 
mation is to be served within the period 
of three months. What is contemplated 
by sub-sec, (2) of S. 25 is that it is obliga- 
tory on the part of the landlord to give 
intimation to the tenant of his default 
within the period of three months on each 
default. The dictionary meaning of the 
word ‘intimation’ is “to make known, an- 
nounce, notify by legal process, to make 
known or communicate by any means 
however indirect, to signify, to indicate, 
to imply, to suggest, to hint at”. From 
this dictionary meaning, it does not ap- 
pear that the service is necessary of such 
intimation on the person concerned. By 
the legislature, the landlord is directed to 
signify, to notify, to announce that the 
tenant has committed defaults in payment 
of rent or compensation. The fact that the 
defaults have been committed is best 
known to the tenant. However, the legis- 
lature intended that an opportunity should 
be given to the tenant to pay the rent if 
possible after the intimations are given by 
the landlord. If the legislature intended 
that the intimation contemplated by sub- 
sec. (2) of S. 25 is to be served on the 
tenant within the period of three months, 
the language employed in section would 
have been quite different. Instead of the 
language employed in sub-sec. (2) of Sec-! 
tion 25 “that if the landlord has given inti- 
mation to the tenant”, the language would 
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have been in the said sub-section “that if 
the landlord serves the intimation to the 
tenant within three months”. Having re- 
gard to the scheme of S. 25, as a whole, 
it appears that every year the landlord is 
called upon to ge intimation with regard 
to default made by the tenant. In case 
two defaults are made, under sub-see. (1) 
of S. 25 the Mamlatdar is empowered to 
give relief against forfeiture directing the 
tenant to deposit the amount of rent. In 
case of third default, an intimation to the 
tenant to that effect would fall within the 
penalty of law resulting into an order of 
eviction of the tenant from the land. The 
words “within the period of three months 
on each default” must be referrable to 
landlord giving intimation. The law makes 
it obligatory on the landlord to intimate, 
to announce, to make known to the tenant 
that the default has been committed by 
him. Now such intimation may reach to 
the tenant after expiry of the period of 
three months. Take a case that the first 
notice is served on the tenant after the 
period of three months on default, second 
intimation is within period of three 
months and the third intimation is also 
within the period of three months, will 
be the tenant in the said circumstances 
entitled to relief against the forfeiture? 
Having regard to the language employed 
in sub-sec. 2 of S. 25, it does not appear 
that the legislature intended to give relief 
to a chronic defaulter. A leniency is 
shown by sub-sec. (1) of S. 25, whereas 
the law has become harsh on the tenant 
by sub-sec. 2) of S. 25 in case he makes 
continuous defaults for three years. In this 

iew of the matter, I hold that intimation 
need not be served within the period of 
three months, but it is sufficient if the 
intimation is given by the landlord oral 
or in writing to the tenant which amount- 
ed to a communication by the landlord to 
the tenant that the tenant has failed to 
pay rent of a particular year. The purpose 
of intimation is to bring the fact to the 
notice of the tenant of his failure to pay 
the rent. 


7. Mr. Limaye’s second contention also 
deserves to be rejected. There may be a 
composite notice of termination of the 
tenancy and also an intimation under Sec- 
tion 25 (2). As stated above, the purpose 
of intimation is to bring the fact to the 
notice of the tenant of his failure to pay 
the rent. Such an intimation may also con- 
tain that the tenancy of the tenant is ter- 
minated in regard to the provisions of 
s. 14 (b). What is required under the law 
is that the contractual tenancy of the 
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tenant has got to be terminated by a quit 
notice. There is no prescribed form of such 
notice, neither there is any prescribed 
form of giving intimation to the tenant of 
his failure to pay rent. If the landlord 
gives a composite notice of his intention 
and decision to terminate the tenancy of 
the tenant or to communicate or to inti- 
mate of his failure of payment of rent, I 
do not find any illegality or any irregu- 
larity if a notice contains a combined 
operation of provisions of S. 14 (b) and 
sub-sec. (2) of S. 25. 

8. Mr. Limaye brought to my notice 
unreported judgment of this court render- 
ed by Malvankar, J. in Spl. Civil Appin. 
No. 322 of 1968 decided on Feb. 15, 1972. 
It is observed by Malvankar, J. : 

“The provisions which require the land- 
lord to terminate the tenancy are contain- 
ed in S. 14 of the Act. Obviously, there- 
fore, in addition to the intimation requir- 
ed to be given under S. 25 (2), the land- 
lord is also required to terminate the 
tenancy under S. 14 of the Act.” 

It is further observed : 

“In the instant case, there is nothing to 

distinguish between the last intimation 
which, according to the petitioner, is a 
notice under S. 14 of the Act, and the first 
intimation when respondent No. 1 com- 
mitted the first default, in which also 
there is a recital regarding the termination 
of tenancy. In these circumstances, it is 
extremely difficult in this case to hold that 
when the petitioner gave the last intima- 
tion, he really intended to terminate the 
tenancy by giving a notice under S. 14 of 
the Act.” 
Having regard to the facts of that case, 
Malvankar, J. held that there was no ter- 
mination of tenancy under S. 14 of the 
Bombay Lege? | Act. Here in this case 
the facts are different. The petitioner ac- 
cepted the last intimation as a notice ter- 
minating tenancy required to be given 
under S. 14 of the Bombay Tenancy Act, 
I do not find that this point was serioulsy 
challenged or agitated before the Maha- 
rashtra Revenue Tribunal. It must be con- 
strued that the petitioner accepted the 
last intimation as that the landlady has 
lawfully terminated his tenancy and there- 
after the proceedings were initiated under 
S. 14 read with S. 25 (2) of the Bombay 
Tenancy Act. No other point is raised 
before me except the points dealt with by 
me hereinabove. 

9. In the result, the application fails. 
The rule is discharged with costs. 

. Rule discharged. 
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Union of India and others, Appellants 
v. Alok Exports etc., Respondents, 


Appeals Nos. 338 and 339 of 1979, D/-« 
2/4-2-1980. 2 
“(A) Constitution of India, Art, 226 — 
Point not taken in grounds — Plea not 
raised in petition or in affidavit but 
specifically taken up in affidavit in re- 
joinder. — Plea can be allowed to be 
taken. AIR 1965 SC 1578, Foll. (Para 9) 


(B) Imports and Exports Control Act 
(1947), S. 3 — Exports (Control) Order 
(1977), Sch. I, Part A, Item 55 (as 
amended in 1979) — Argenti Nitrus or 
Silver Nitrate B. P, — It is covered by 
Item 55 and must be regarded as silver 
salt, silver chemical or compound, Deci- 
sion in Misc. Petn, No. 1114 of 1979 
(Bom) Reversed. (Interpretation of Sta- 
tutes), 


Normally speaking the words “silver 
salt, silver chemical or compound” ap- 
pearing in Item 55 in Part A of Sche- 
dule I would have to be interpreted in 
accordance with the trade parlance or 
popular parlance, It seems to be far 
from the accepted position that in trade 
parlance or popular parlance the said 
words do not include a drug or that 
there are separate markets for- silver 
salts, silver chemicals or compounds as 
such or that Argenti Nitrus is not one 
of the items dealt with in such a market, 

(Paras 8, 9) 

It is common ground that silver nitrate 
B. P. or Argenti Nitrus is really silver 
nitrate purified to the required degree. 
Therefore, unless there is evidence that 
the words “silver salt, silver chemical 
or compound” have any trade meaning 
and that silver nitrate B. P, would not 
be covered within such trade meaning, 
it cannot be assumed that merely be- 
cause silver nitrate undergoes some pro- 
cess before conversion into silver nitrate 
B. P., the latter cannot be regarded as a 


silver salt, silver chemical or silver com- 


pound, (Para 9) 

The question can also be looked at 
from another point of view, Words in 
a statute or schedules to statutes or 
statutory orders must be interpreted so 
as to give effect to the legislative intent. 
When the Order of 1977 was passed and 
amended, it appears prima facie, that 
the expression “silver salts, silver. che- 
micals and compounds”. was not used 


GX/GX/D302/80/MBR. 





Union’ of India v; Alok Exports- .- - - $ 


A. LRI 


with a view to describe any: goods ac- . 
cording to’ trade or popular parlance at 
all. There is nothing like “silver salt, 
silver chemical or compound” as such in 
popular or trade parlance. The said 
words- have been used in their wider or 
dictionary sense, (Para 10) 
_ The said words have been used in 
their generic sense or as they are de- 
fined in scientific works, In scientific 
books dealing with silver and in scienti- 
fic encyclopaedias silver nitrate B. P. is 
regarded as a type of silver nitrate and 
would be included in the expression 
“silver salt, silver chemical and com- 
pound”. In fact it is regarded as the 
most widely known commercial silver 
salt, (Para 10) 

In the Import Trade Control Policy for 
the year April 1968 to March 1969 silver 
nitrate B. P. has been treated as a drug 
unlike ordinary silver nitrate not for 
the purpose of export control but for the 
purpose of import trade control and 
that too for the period April 1968 


fo March 1969, The provisions of 
the Order cannot be. interpreted 
with reference to the groupings 


of items for the purpose of replenish- 
ment of imports. If there was a list: of 
items of drugs of which the export was 
free it would have been the correct posi~ 
tion that silver nitrate B. P, would be 
covered by the item “drugs” and not by 
the words “silver salt, silver chemical 
and compound”, But there is no list as 
such of items of which the export is free. 

(Para 10) 

In view of this, it is clear that the 
article Argenti Nitrus or silver nitrate 
B.P. which has more than 50 per cent 
silver content is covered by Item 55 in 
Part A of Schedule I and it must be re- 
garded as silver salt, silver chemical or 
compound, Case law discussed. Decision 
in Misc. Petn. No, 1114 of 1979 (Bom) 


Reversed, (Para 10) 
(C) General Clauses Act (1897), S. 6 — 
Repeal of an enactment — Deletion of 


item 77 (ii) from Part B of Schedule I 
to Exports (Control) Order (1977) and 
transfer of said item to Part A of Sche- 
dule I by amending Order — It is not 
repeal of an enactment, AIR 1961 SC 41 
Disting. (Para 14) 
(D) Imports and Exports Control Act 
(1947), S. 3 — Exports (Control) Order 
(1977), Clause 15-(b) — Exemptions — 
Goods allowed to be exported without 
following export licensing procedure 
must be specifically referred to in Hand 
Book of Import Export Procedures, 
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- What, is referred to in clause.15 (b) are 
executive instructions issued .by the 
Chief Controller of Imports. and Exports 
taking out certain goods from. the opera- 
tion of the Order. .The policy. books in 
respect of. imports and exports as well 
as the Hand Book of Import Export Pro- 
cedures are in the nature. of guidelines 
Governing procedure for making appli- 
cations and no interpretation can. be 
given to them which would practically 
nullify the operation of the ‘Order, In- 
structions issued in exercise of powers 
conferred under clause 15 (b) must be 
in the language contemplated by cl. 15 
(b). Such instructions must refer to 
specific goods .which are to be taken out 
from the operation of the Order or from 
the list of goods to which the export 
licensing procedure applies. (Para 17) 

(E) Imports and Exports Control Act 
(1947), S. 3 — Exports (Control) Amend- 
ment Order (1979) — Import Policy 
(April. 1978-March 1979) Chapter 18, 
Paragraphs 146, 114 — Contracts entered 
into and registered before Amendment 
Order — Rights of registered exporters 
how far affected by Amendment Order, 
Decision in Misc, Petn, No. 1114 of 1979 
(Bom), Reversed, 


- Even if a contract is registered bys a 
registered: exporter, in order to earn his 
replenishment, the export would have to 
be made in accordance with the export 
policy in force at the time when the 
export is sought to be made. In view of 
this, even though the Amendment. Order 
is not retrospective in effect, it applies 
to all exports sought to be made after 
the date of the Amendment Order. 
Therefore, the registered exporters 

.would not be permitted to export goods 
covered by unamended Item 77 (ii) of 
Part B of Schedule I merely because 
their contracts were registered before 
the Amendment Order. (Paras 12, 15, 19) 

There was no promise or representa- 
tion to the exporters in Paragraph 146 
that they would be entitled to carry out 
the export which would enable them to 
earn the import replenishment, whatever 
might be the export policy in force. at 
the time when the export was sought 
to be made. The only promise was that 
if the export was effected in accordance 
with the export policy in force, a regis- 
fered exporter, who had registered his 
contract, would be entitled to earn im- 
port replenishment at the rate provided 
in .Paragraph 146, Decision in Misc. 
Petn. No. a of 1979 (Bom), - Reversed. 

. ; (Para 15) 
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- (Œ) Imports ad Exports Control Act 
(1947), S. 3 — Exports (Control) Order 
(1977), Clause 3 — Merely because ex- 
porter is registered exporter and his 
contract is ‘registered, he cannot claim 
that Control‘ Order and Export Policy 
would not be applicable to his exports. 

(Para 18) 

Cases Referred : Chronological Paras 

AIR 1979 SC 621:1979 All LJ 368 aS 

1979 Excise LT (J) 212 (Bom) 

(1979) Civil Writ No, 1038 of 1979, a. 
29-10-1979 (Delhi), M/s. Nirmal Con- 
struction & Finance Co, v, Union of 
India 17 

AIR 1977 SC 597 6 

1976 Tax LR 1451:37 STC 33 (Ori) 7 

AIR 1973 SC 194 6 

(1973) 32 STC 309 (Andh Pra) 6 

AIR 1970 SC 1950 12 

AIR 1970 All 191: 25 STC 85: 1969 All 
-LJ 543 

(1970) 72 Bom LR 534 

(1968) 21 STC 124 (All) 

AIR 1967 SC 1454 . 

AIR 1965 SC 1578 

AIR 1963 SC 1319 

AIR 1961 SC 41 


In Appeal No. 338 of 1979; D. R. 
Dhanuka with V. N. Lokur and R, L. 
Mukerjee, for Appellants; A. P, Rana 
with M. O. Chinoy, for Respondents; In 
Appeal No. 339 of 1979: D. R. Dhanuka 
with M. I. Sethna and R. L. Mukerjee, 
for Appellants; J. C. Bhatt with V. J. 
Taraporwala, T. R. Andhyarujina and 
D. R. Podar, for Respondents. 

KANTIA, J.:— These two appeals are 
directed against the judgments deliver- 
ed by Pendse, J. in Misc, Petn. No, 1479 
of 1979 (1980 Cen. Cus. 32-D) and Misc. 
Petn, No. 1114 of 1979 respectively. Ap- 
peal No. 338 of 1979 arises from the 
judgment in Misc, Petn. No. 1479 of 1979 
and Appeal No, 339 of 1979 arises from 
the judgment in Misc, Petn. No. 1114 of 
1979. Both the appeals raise common 
questions of law and the difference in 
the facts is not material from the point 
of view of the questions involved for 
decision. We, therefore, propose to dis- 
pose of both. these appeals by this com- 
mon judgment, 


2. As the main judgment has been 
delivered by Pendse, J. in Misc, Petn. 
No. 1114 of 1979, it will be more con- 
venient to first deal with the facts in 
Appeal No. 339. of 1979. The respondents — 
herein, who were the petitioners in the 
said petition, are a partnership firm 
registered under the, Indian Partnership 
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Act, 1932, and carry, on business as ex~ 
porters of drugs and chemicals, They 
are registered with the Basic Chemicals 
and Pharmaceutical Export Promotion 
Council (hereinafter referred to as "the 
said Council”), Appellant No, 1 is the 
Union of India and the other appellants 
are the officers appointed by appellant 
No. 1 and exercise their powers and 
functions under the Imports and Exports 
Control Act, 1947 (XVIII of 1947), (here- 
inafter referred to as “the said Act”), 
On 28rd March 1979 a contract was 
entered into between the respondents 
and one Compagine Des Metaux Precious, 
Paris, a firm dealing in precious metals 
(hereinafter referred to as “the said 
French firm”) whereby the respondents 
sold to the said French firm one metric 
ton of Argenti Nitrus of International 
Pharmaceutical specifications at 154.60 
dollars per kg. C. I, F., the total value 
being 154600.00 dollars, The delivery was 
to begin in April 1979 and to be complet- 
ed by Mar, 1980, or as mutually settled, 
By another contract dated 28th March, 
1979 the respondents agreed to sell to 
Pinstripe Limited, Manchester, 15 metric 
tons of Argenti Nitrus (Ag NOs) con- 
forming ‘with the specifications laid 
down in the latest British Pharmaco- 
poeia Codex or International Pharma- 
copoeia at 161.00 dollars per kg. C. I, F., 
The delivery was to begin in April 1979 
and to be completed by March 1980 or 
as mutually settled. There is a special 
condition in this contract which provides 
that parties are deemed to counter pro- 


visions to cover the contractual obliga- . 


tions and that any default in the ex- 
ecution of obligations under the contract 
in the present form would be constru- 
ed to be adispute which would entitle the 
aggrieved party to liquidated damages 
at 10% of the uncompleted contract 
without going into actual details of the 
losses or damages of the party con~ 
cerned or the grounds thereof. The con- 
tract dated 23rd March 1979, was regis- 
tered with Corporation Bank Limited 
on 26th March 1979 and the contract 
dated 28th March, 1979 was registered 
by the respondents with the Corporation 
Bank Limited on 30th March, 1979. 


3. At this stage, some material facts 
in Appeal No, 338 of 1979, which arises 
from the decision in Miscellaneous Peti- 
tion No. 1479 of 1979 may also be noted, 
On 29th March, 1979, the respondents in 
that appeal entered into a contract with 
Pinstripe Limited, Manchester, whereby 
the said respondents agreed to sell to 
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Pinstripe Limited, Manchester, 12} metrie 
tons of Argenti Nitrus of the specifica- 
tions contained in the latest British 
Pharmacopoeia Codex or International 
Pharmacopoeia at the rate of 161.00 
dollars per kg. C. I, F, The delivery was 
to begin in April 1979 and to be com- 
pleted by March 1980, or as mutually 
settled. There was a similar provision 
regarding liquidated damages as was 
contained in the contract dated 28th 
March. 1979, set out earlier, The said 
contract dated 29th March 1979, was 
registered with Joint Chief Controller of 
Imports and Exports, Bombay, on 30th 
March, 1979 and was also registered 
with the Corporation Bank Limited on 
the same date, It may be mentioned 
here that in respect of these contracts 
in both the appeal Letters of Credit 
were duly opened by the foreign buyers 
in favour of the respondents, 


4. On 30th March, 1979, there was an 
amendment in Entry 77 of Part B of 
Schedule I of the Exports (Control) 
Order, 1977. In order to appreciate the 
effect of this amendment it is necessary 
to notice at this stage certain facts re- 
garding the legal position prevailing on 
that date and earlier, The Imports and 
Exports Control Act, 1947, (i.e. the said 
Act). was enacted on 24th March, 1947, 
with the object of enabling the Central 
Government to exercise powers to pro- | 
hibit, restrict or otherwise control the 
import and export which till that time 
had been controlled and governed by 
orders issued from time to time in ex- 
ercise of the powers conferred by R. 84 
of the Defence of India Rules, 1939, as 
extended by the Emergency Provisions 
Continuance Ordinance (XX) of 1946, 
Very briefly stated, Section 3 of ihe 
said Act provided that the Central Gov- 
ernment may by order published in the 
Official Gazette make provisions for pro- 
hibiting, restricting or otherwise con~ 
trolling in all cases or in specified 
classes of cases and subject to such ex- 
ceptions, if any, as may be made by or 
under the order the import of goods inta 
India and export of goods from India, In 
exercise of the powers conferred by 
Section 3 of the said Act, the Central 
Government issued the Import Control 
Order, 1955. Sub-clause (1) of Clause 3 
of the said Import Control Order pro- 
vided that save as otherwise provided 
in the said Order, no person shall import 
any goods of the description specified in 
Schedule I, except under and in accord- 
ance with a licence or a customs clear- 
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ance permit granted by the Central 
Government or by any officer specified 


in Schedule II, In exercise of the 
powers conferred by Section 3 of the 
said Act an Export Control Order was 
issued in 1957 by the Central Govern- 
ment, The said Export Control Order 
was repealed and replaced by the Ex- 
ports (Control) Order, 1977, with which 
we are concerned in these matters, The 
said Exports (Control) Order 1977, (here- 
inafter referred to as “the said Order’’), 
has also been issued in exercise of the 
powers conferred by Section 3 of the 
said Act which we have already referred 
to above. Sub-clause (1) of Clause 3 of 
the said Order of 1977, provides that 
save as otherwise provided in the said 
Order, no person shall export any goods 
of the description specified in Schedule 
I, except under and in accordance with 
a licence granted by the Central Gov- 
ernment or by an officer specified in 
Schedule II. Clause 15 of the said Order 
by sub-clause (b) thereof provided that 
nothing in the said Order shall apply 
to any goods covered by executive in- 
structions issued by the Chief Control- 
ler of Imports and Exports. Clause 16 of 
the said Order which deals with Repeal 
provides, inter alia, that anything done 
or any action taken under the Exports 
(Control) Order, 1968, including any 
appointment made or licence issued 
under any of the provisions of the said 
Order of 1968, or Notification, shall be 
deemed to have been done or taken 
under the corresponding provisions of 
the said Order of 1977. Part ‘A’ of 
Schedule I to the said Order of 1977, 
sets out the items the export of which 
is not normally allowed, These items 
are admittedly, although somewhat n- 
accurately, described as “banned items” 
from the point of view of exports. Part 
‘RB’ of the said Schedule sets out the 
items the export of which is allowed on 
merits or subject to ceiling or other con- 
ditions to be specified from time to time, 
Prior . to 22nd February 1979, item 
No. 77 of Part ‘B’ of the said Schedule 
ran as follows: 

“q) Silver bullion, silver sheets and 
plates which have not undergone any 
process of manufacture subsequent to 
rolling, 

(ii) Silver salts, silver chemicals and 
compounds with more than 50 per cent 
Silver contents 

(iii) Manufactures and products wholly 
or mainly of silver with more than 50 
per cent silver contents”, 


Alok Exports Bom, 283 


Item No. 78 of Part ‘B’ of the said Sche- 
dule related to Silver Coins. It ap- 
pears that increasing restrictions 
were placed by the Central Government 
during the years 1979, on the export of 
silver items by deletion of different 
parts of item No. 77. On or about 20th 
February 1979 sub-item (i) of item 77 of 
Part ‘B’ of the said Schedule was deleted 
and the goods covered by the said sub- 
item were included in item 47 of Part 
‘A’, On 30th March, 1979, sub-item (ii) 
of item 77 of Part 'B’ was deleted and 
the goods covered by the said sub-item 
were included in a new item viz. item 55 
of Part ‘A’ of the said Schedule, The 
deletion of sub-item (ii) of item 77 Part 
‘B’ of the said Schedule, with which we 
are directly concerned in these appeals, 
was effected by the Exports (Control) 
22nd Amendment Order, 1979, dated 
30th March, 1979, issued in exercise of 
the powers conferred by Section 3 of 
the said Act. On the same day, namely, 
30th March, 1979, a Public Notice was 
issued by the Ministry of Commerce, 
Civil Supplies and Co-operation, Govern- 
ment of India, New Delhi. The said 
Notice, inter alia, referred to the Ex- 
ports (Control) Amendment Order of 1979 
and announced that the provisions of 
Paragraph 316 of the Hand Book of 
Import-Export Procedures, 1978-79, 
would not be applicable to any pre-ban 
commitments consequent to the said 
Public Notice and all such cases would 
be decided “on merits”, Af this stage, 
we may also take a brief note of soma 
of the provisions of the Import Policy 
and the Export Policy during the re- 
levant period. Chapter 18 of the Import 
Policy April 1978-March, 1979, issued by 
the Department of Commerce, Govern- 
ment of India, deals with the Registered 
Exporters. Paragraph 113 of the said 
Policy, which is the first: paragraph con- 
tained in the said Chapter, shows that 
the object of the provisions of the said 
Chapter is to provide Registered Expor- 
ters by way of import replenishment 
the materials required in the manu- 
facture of the products exported, Para- 
graph 114 of the said Chapter runs thus: 

“Export made of products appearing 
in Appendix 17 will qualify for the 
grant of import replenishment (“REP”) 
licences, if such exports are made in 
accordance with the export policy in 
force”, l 


Paragraph 119 of the said Chapter reads 
thus: 
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“The extent of ‘import’ replenishment 


permissible against each product enu-. 


merated in column 2 of Appendix 17 
shall be that set out in column 3 there- 
of. These percentages will apply in the 
case of exports made on or after 1-4-1978 
except for registered contracts to whom 
the relevant provisions would apply”, 
Paragraph 120 of the said Policy lays 
down that categories of Registered Ex- 
porters are merchant-exporters, manufac 
turer-exporters and Export Houses, 
Paragraph 146 runs thus: 


“in order to provide stability for the 
growth of exports, a scheme has been 
introduced for the registration of con- 
tracts. In such cases a Registered Ex- 
porter will be eligible to claim import 
replenishment at the same rate and for 
the import of the same items as were 
permissible on the date of the firm con- 
tract with the overseas party. How- 
ever, if the rate of replenishment on the 
date of export were to be higher than 
the said rate, the exporter will be eligi- 
ble to such higher rate. These provi- 
sions will also apply to ‘deemed exports’ 
covered by Para 116 (b), (c) and (e) 
above”. 


Paragraph 147 states that the details of 
the scheme are given in Appendix 20, 
Appendix 20 to the said Policy gives the 
details of the requirements and procedure 
‘regarding registration of Export Con 
tracts. Appendix 17 to the said Policy 
contains the description of export pro~ 
ducts covered by the import policy for 
Registered Exporters, the percentage of 
import replenishment and materials 
allowed for import against each product 
as well as other conditions relating 
thereto. Column 2 of Appendix 17 con- 
tains the description of the goods con- 
cerned and Column 3 sets out the per- 
centage of import replenishment. Under 
the head B in the said Appendix are 
covered chemicals and allied products, 
Item B II is “Drugs and Drug Inter- 


mediates”, Item B II-1 is “Drugs and 
penultimate (drug) intermediates, 
n. o. s.”. The remarks in Column 5 


against this item, inter alia, show that 
it is only such of the drugs which find 
a mention in the latest Indian Pharma- 
_copoeia, the Pharmacopoeia of the Unit- 
ed States of America, British Pharma- 
copeeia and some other Pharmacopoeias 
and such other drugs as are specially 


_ certified by the Drugs Controller (India) 
appearing in the manufacturing: 


. and’ 
licence issued under the ‘Drugs and Cos- 
metics Act, 1940 “(as amended), «which 
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would be. eligible for import: replenish- . 
ment licence against. exports if other~ 
‘wise admissible; The Hand Book of 
Import-Export Procedures, 1978-79, was 
also issued by the Department of Com- 
merce, Government of India, which, as 
shown in the opening part of the said 
Hand Book, is in the nature of supple- 
ment to the import and export policies 
of the Government. Chapter XIII of 
the said Hand Book deals with Export 
Licensing Procedure. Paragraph 316 of 
the said Chapter deals with pre-ban com- 
mitments, The opening part of para- 
graph 316 runs thus: 


“Unless ofherwise provided, the fol- 
Towing types of pre-ban (including: pre~ 
control) commitments will be ordinarily 
honoured for export control purposes”, 
Clauses (1) to (5) of this Paragraph set 
out certain types of pre-ban commit- 
ments, Clauses (4) and (5) of the said 
Paragraph run thus: 


“(4) Where, against a specific export 
order, (i) an irrevocable L/C had been 
opened and accepted by a scheduled 
Indian Bank or (ii) advance payment 
had been received through an authorised 
dealer in foreign exchange, covering the 
full f, o. b. value of the consignment, 
prior to the date of the ban; or 

(5) Where the exporter is able to pro~ 
duce any other evidence which the 
Head of the regional licensing office con- 
siders to be satisfactory proof of a pre- 
ban commitment, (The Head of the office 
should in writing record on the file con- 
cerned with each case, the reasons for 
his decision accepting or rejecting the 
application)”, 

Clause (6)'of Paragraph 316, provides 
for details regarding intimation of pre- 


‘ban commitments to the concerned au- 


thorities, The said Clause, however, 
lays down as follows; 
seas iai The submission of such evi- 


dence shall not, however, confer any 
Tight on the person concerned to the 
grant of any export licence or permission 


‘to export”, 


5.. From the averments in the petition 
it appears that after the Publie Notice 
of 30th March, 1979, referred to earlier, 
the respondents sought certain clarifica- 
tions from the said Export Council re- 
garding the said Notice and certain cor- 
respondence ensued in that regard. In 
our view, it is not necessary to go into 
that correspondence ‘nor to consider as: 


‘to what' were the clarifications’ given “by 
. the -said. Export --Council: 


‘All - that -- is 
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material. to- . note - in -this regard 
is that after’ 30th March, 1979, the 
respondents in both the petitions 


sought permission from the appel- 
Iants concerned to.export certain quan- 
tities of Argenti Nitrus in fulfilment of 
the aforesaid contracts, which we . have 
set out above, and the said appellants 
refused to permit the said goods to be 
exported. Thereupon the respondents 
filed the said two petitions contending 
that the action of the appellants in not 
permitting the respondents to export 
Argenti Nitrus under the aforesaid con= 
tracts was illegal, wrongful and invalid. 
It may be mentioned here that under 
certain interim orders passed by this 
Court, certain quantities of Argenti 
Nitrus have been allowed to. be exported 
in the partial carrying out of the said 
contracts. But, we are not concerned 
with that aspect of the matter in decid- 
ing these appeals. In his judgment in 
the said petitions, Pendse J, came to the 
‘conclusion that the “Department had 
proceeded on an erroneous assumption 
that the article in question, namely, 
Argenti: Nitrus, which is the same thing 
‘as silver nitrate B. P., was one which 
came within the ambit of Entry 77 (ii) 
of Part ‘B’ of Schedule I to the said 
Order before its amendment on 30th 
March 1979 or of item 55 of Part ‘A’ in 
Schedule I to the said Order after the 
Exports (Control) Amendment Order, 
1979, issued on 30th March, 1979, as 


‘aforestated. It was held by him that the ' 


silver salt, namely, silver nitrate, which 
is a major component of Argenti Nitrus 
‘undergoes various processes including 
dissolution in sulphuric acid and the 
-identity of silver salt no longer survives 
when the end product comes into exis- 
tence. Hence, it would not be proper 
to describe the said drug as silver salt 
or silver chemical or compound merely 
because the major component of such 
product is a silver salt. It was further 
held by Pendse, J., that the doctrine of 
promissory estoppel was attracted and the 
respondents were entitled to export the 
goods in question without any licence 
notwithstanding the provisions of the Ex- 
ports (Control) Amendment Order, 1979 
and the Public Notice dated 30th March, 
1979. Pendse, J., however, rejected the 
contention of the respondents that the 
export promotion scheme contained in 


Chapter 18 and Appendix 20 of the said. 


Import Policy was. in the nature of a 
self-contained code determining as to 
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under. the said ex- 
port promotion -scheme and hence the 


-provisions of the said Order and the Ex- 


port Policy: would not be applicable at 
all for the purpose of determining as to 
whether certain goods are liable to be 
freely exported in the case of contracts 
entered into by registered exporters as 
provided in the export promotion scheme, 
In view of the conclusions reached by 
Pendse, J., to the effect that the goods 
in question viz, Argenti Nitrus, were not 
covered at all by item 55 in Part ‘A’ in 
Schedule I to the said Order and that 
the doctrine of promissory estoppel was 
applicable, Pendse, J., allowed the peti- 
tions and declared that the article Ar- 
genti Nitrus was not covered by item 
77 (ii) in Part 'B’ of the Schedule I to 
the said Order prior to its amendment 
or included in item 55 in Part ‘A’ of 
Schedule I after the amendment of the 
said Order in 1979. In view of this 
declaration, the appellants, their servants 
and agents were restrained from prevent- 
ing the respondents from exporting the 
said drug known as Argenti Nitrus in 
fulfilment of their contracts with the 
foreign buyers which ‘contracts were 
referred to in the said petitions. It is 


‘these judgments that have been sought 


to be assailed by the appellants in the 
appeals before us, 


.-6. The first question, which we pro- | 


pose to consider, is, whether the goods 
in question are covered by item 55 of 
Part ‘A’ of Schedule I to the said 
Order, after the amendment on 31st 
March 1979. The said item 55, as. we 
have already pointed out runs thus: 

“Silver salts, silver chemicals and 
compounds with more than 50 per cent 
silver content”, 


We may also note the nature of the 
goods in question. What has been con~ 
tracted to be sold by the ` respondents 
under the aforesaid contracts and what 
is sought to be exported is Argenti 
Nitrus. In paragraph 24 of the Miscel- 
laneous Petition No, 1114 of 1979, it has 
been- averred by the respondents that 
the item Argenti Nitrus must conform 
to the specifications prescribed in the 
International Pharmacopoeia. There are 
similar averments in the other petition 
also. Silver Nitrate is a chemical , con- 
taining three elements viz., silver, nitro- 
oxygen, and is referred to in © 
Argenti Nitrus is 


silver: nitrate. containing not less than 


-what goods were‘exportable by the- re--: .99.5% of Ag NOs, which. „really means 
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that impurities are reduced to the level 
of less than .5%. Argenti Nitrus has been 
described as comprising transparent, 
colourless crystals or white crystalline 
powder, odourless, very soluble in water 
and soluble in alcohol, Without going 
into details it appears to us to be the un- 
disputed position that silver has to be 
chemically treated in order to convert it 
into silver nitrate and a chemical process 
has also to be undergone with regard to 
silver nitrate with a view to reducing 
impurities to the accepted level of .5% or 
less and obtain silver nitrate B. P, or 
Argenti Nitrus. The submission of Mr, 
Dhanuka, the learned counsel for the 
appellants, is that silver nitrate is one 
of the well-recognised and universally 
accepted categories of silver compounds. 
Silver nitrate or Ag NOs is regarded as 
the most important commercial silver 
salt. It was submitted by him that 
Argenti Nitrus is merely silver nitrate 
of a particular quality and silver nitrate 
is a silver -compound, in fact, the most 
important commercial silver salt. It 
was urged by him that merely because 
Argenti Nitrus is used as a drug, it 
cannot be called or categorised asa drug, 
and merely by reason of the use of 
Argenti Nitrus as a drug it does not 
cease to be a silver compound, Mr. 
Dhanuka referred to Text-Book of In- 
organic Chemistry by J. R. Partington, 
Fifth Edition. In this book at page 806 
silver nitrate has been described as the 
most important salt of silver, It has 
been stated that one of the recognised 
methods of preparing silver nitrate is to 
dissolve silver in aqua fortis, boil in a 
phial with a long neck, not stopped, 
until one-third has been consumed (eva- 
porated) and finally set in a cold place. 
By this method one obtains small fusi- 
ble stones, transparent as crystal. It is 
also stated on the same page in the next 
paragraph that silver nitrate decomposes 
when strongly heated; Oxygen and 
nitrogen dioxide are evolved and silver 
remains. Mr. Dhanuka also referred to 
Encyclopaedia of Chemical Technology, 
Second Edition, Volume 18. The Chapt- 
er on “Silver Compounds” in this book 
starts on page 295 and the relevant ex- 
tract dealing with silver nitrate is at 
page 298. In this book also, silver nitrate 
is described as the most important com- 
mercial silver salt. It is stated that this 
is because it is stable, freely soluble in 


water and can be prepared in high purity 
and it serves as the commercial starting 
‘material for virtually all other silver 
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compounds. It is further stated in the 
same book (at page 299) that if silver 
nitrate is heated at 440°C it decomposes 
into metallic silver, nitrogen and oxides 
of nitrogen, In Encyclopaedia of Indus- 
trial Chemical Analysis, Volume 18, the 
Editor-in-Chief being Foster Deed Snell, 
we find that on Page 173, 27 types of 
silver salts are listed and they are des- 
cribed in Table 10 as commercially 
available silver compounds and their 
respective uses are also given there, 
Silver nitrate is one of the items included 
in the said Table 10. It is mentioned 
that silver nitrate is used in medicine, 
mirrors and so on. In Handy and Har- 
man on Silver, Silver nitrate is dealt 
with in Chapter 16. The opening part 
of the Chapter shows that silver nitrate 
is the common starting material for 
nearly all chemical products of silver, 
the most important of which is photo- 
graphic film. These authorities suff- 
ciently establish that from the point of 
view of scientists and lexicographers in 
the subject or from the point of view of 
chemists generally, silver nitrate is one 
of the silver compounds and is regarded 
as the most important commercial silver 
salt. The submission of Mr. Dhanuka is 
that silver nitrate B. P. or Argenti 
Nitrus is merely silver nitrate purified 
to a certain degree and by such purifica~ 
tion, which might involve a process, the 
article does not cease to be a silver com- 
pound or a silver salt. In support of 
this contention Mr. Dhanuka relied on 
the decision of a Division Bench of the 
Allahabad High Court in Industrial Gases 
Ltd. v. Commr., Sales Tax ( (1968) 21 
STC 124). There the article in question 
was oxygen gas manufactured by the in- 
dustrial process known as fractional 
distillation of liquid air and was sold 
by the assessee both for industrial and 
medicinal purposes. One of the questions 
was whether the oxygen manufactured 
by the assessee was a chemical or medi- 
cine, It was held that where oxygen 
would be regarded as a chemical it 
would be taxed at the rate applicable to 
chemicals, namely, when sold for in- 
dustrial purposes and at the lower rate 
applicable to medicines, when sold for 
medicinal purposes. It was submitted 
by Mr. Dhanuka, on the basis of this 
decision, that as silver nitrate could be 
used for medicinal as well as other 
purposes it could not be regarded as a 


drug but must be regarded as a silver 
compound or silver salt. In our view, this 
decision is not of much relevance in the 
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controversy before us. In the first place, 
we have, with respect, some reservations 
as to whether for the purposes of the 
levy of tax it can be said that goods 
should be categorised according to the 
use to which they are put, It is apparent 
that when goods are being sold it is very 
often impossible to establish as to what 
are the uses to which they are intended 
to be put by the purchasers. Where arti- 
cles are categorised for the purpose of 
levy of sales tax or customs or excise 
duty it is well known that the question 
which often arises is whether the goods 
in question would fall under one item or 
the other in the Schedules to the sales 
tax legislation or customs tariff or ex- 
cise tariff, The approach of the Court in 
such cases is to determine what is the 
trade meaning given to a particular item 
in the tariff or schedule and see whether 
the goods in question are included in 
that category or item according to the 
trade parlance, In the case before the 
Allahabad High Court, it is very signi- 
ficant that this principle has been ac- 
cepted, but there was no evidence as to 
what meaning commercially was attri- 
buted to the word “chemical”. The next 
decision relied on by Mr, Dhanuka is a 
Full Bench decision of the Allaha- 
bad High Court in Commr., Sales Tax v. 
Prayag Chemical Works (25 STC 35): 
(AIR 1970 All 191). In that case it was 
held that sodium silicate is included in 
the expression “chemicals of all kinds” 
in Item No. 7 of Notification No, ST- 
905/X dated 81st March 1956. Three 
separate but concurring judgments were 
delivered by the three learned Judges 
who constituted the Full Bench, Pathak, 
J, (as he then was) in the course of his 
judgment, has observed that whether a 
commodity can be described as a ‘“che- 
mical” for the purpose of the entry in 
the notification must be determined not 
by the use for which a particular pur- 
chaser buys it but with reference to the 
general properties which make it sale- 
able to the entire range of prospective 
buyers, Reference was next made by Mr. 
Dhanuka to the decision of the Supreme 
Court in the leading case of Dunlop 
India Ltd. v. Union of India (AIR 1977 
SC 597). It has been held in that case 
(at p. 606) that meanings given to arti- 
cles in a fiscal statute must be as people 
in trade and commerce, conversant with 
the subject, generally treat and under- 
stand them in the usual course. But once 
an article is classified and put under a 


distinct entry, the basis of classification 
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is not open to question, Technical and 
scientific tests offer guidance only with- 
in limits, Once the articles are in ar- 
culation and come to be described and 
known in common parlance then there 
is no difficulty for statutory classification 
under a particular entry, The question 
there was whether V. P, Latex which 
was acquired in the process of manu- 
facturing tyres could be said to fall 


-under Item 39 of the Indian Tariff Act, 


1934, the said item being “rubber raw” 
or whether it could more appropriately 


‘fall under Item 82 (3) (a) of that Act 


which included, imter alia, artificial or 
synthetic resins. It was held that V. P. 
Latex must be regarded as included 
under the head “rubber raw”. It is 
significant that the question there was 
whether the article in question fell 
under one entry or the other. It was 
submitted by Mr. Dhanuka that the head 
“silver compound” includes a class of 
items. The said expression is a generic 
expression as also the expression “silver 
salt”, It was submitted by him that no 
one would go: to a shop and ask for a 
silver compound or silver salt as such 
but would only ask for the particular 
type of silver salt or silver compound 
which he requires, It was further urged 
by him that the scheme of Item 77, as 
it stood before the deletion referred to 
earlier, shows that the intention was to 
regulate the export trade in respect of 
the goods containing silver and that 
silver in all its forms other than silver 
coins was intended to be covered under 
the said item. We may mention here 
that it was also submitted by Mr, 
Dhanuka that the technical or scientific 
meaning of the expression “silver com- 
pound” accords with the trade meaning 
or popular user, a submission for which 
we find no basis at all on the record, 
because there is nothing in the affidavit 
in reply which would indicate that the 
expression “silver compound” has a 
trade meaning or that silver nitrate B. P, 


_or even silver nitrate is covered in the 


trade meaning attributed to the expres< 
sion “silver compound”, It was finally 
submitted in this connection by Mr, 
Dhanuka that as the construction given 
by the customs authorities that Argenti 
Nitrus or silver nitrate B, P, is a silver 
compound or silver salt, is a possible 
construction, the Court should not inter- 
fere in the matter and set aside that 
construction. In this regard, Mr 


Dhanuka referred to the decision of: the 
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Supreme Gans in Collector of Customs, 
Madras v. Ganga Setty (AIR 1963 SC 
1319) and another decision in V., V. Iyer 
v. Jasjit Singh (AIR 1973 SC 194), It 
was‘ also submitted by Mr. Dhanuka that 
in the present case there was no mate- 
rial in the petitions which would show 
as to what was the trade meaning or 
popular parlance meaning given to the 
expression “silver compound” or “silver 
salt”, It was submitted by him that the 
trade or commercial meaning of a parti- 
cular word is a fact to be proved in 
each case and until such fact is proved 
the commercial or trade meaning of 
common terms must be presumed to be 
the same as the common meaning. or 
dictionary meaning, In support of this 
submission Mr. Dhanuka relied on the 
observation of Ekbote, C. J. in Rama- 
swamy v. State of Andhra Pradesh 
((1973) 82 STC 309) decided by a Divi- 
sion Bench of the Andhra Pradesh High 
Court, 


7. As against these submissions of 
Mr. Dhanuka, the submission of Mr. 
Rana, the learned counsel for the re- 
spondents, is that the primary object of 
the Government was to promote exports 
to the maximum extent in order to earn 
foreign exchange though not at the cost 
of the economy of the country and 
hence the items to which Export Control 
is sought to be applied must not be 
interpreted very widely. It was pointed 
out by him that Export Control in con- 
tradistinction with Import Control, is to 
be exercised in respect of a limited num- 
ber of items whose supply position 
demands that their exports should be 
regulated in the larger interest of the 
country. He referred to Paragraph 1 of 
the Export Policy, April 1979-March 
1980. Paragraph 3 of the said Policy 
shows that only items included in Sche- 
dule I to the Exports (Control) Order, 
1977 are under control, No such item 
can be exported unless it is covered by 
a valid licence issued by a licensing 


authority competent to grant an export. 


licence for that item, Goods which are 
not included in the said Schedule can 
be shipped without any export licence 
unless their export is controlled under 
any other law for the time being ii 
force. It was submitted by him that 
there is no restriction in respect of ex- 
ports contracts of pharmaceuticals and 
medicines and that the item in question 
before us viz. Argenti Nitrus, is a drug 
or medicine and hence was not covered 
by. the original Item 77 (ìi) at all nor is 
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it now covered by Item. 55 of, Part ‘A’ .... 
of Schedule I to the said Exports. - 
(Control) Order, 1977. It was submitted . 
by him that the words used in the im- 
port and export policy books and statu- 
tory orders framed under the said Act 
must be understood and construed in 
their popular sense i, e. in the sense in 
which they are understood by persons 
engaged in or used to trade in the arti- 
cle in question. In support of this con- 


tention, several authorities were cited by ` 


Mr. Rana. But, it is hardly necessary to 
refer them, because it is now well 
settled that the words describing the 
items in sales tax legislation or customs 
legislation or other fiscal legislation 
must be understood and construed ac- 
cording to their popular sense viz. in the 
sense in which they are understood by 
persons dealing with the commodities in 
question. However, we may refer to 
some of the cases relied on by Mr. Rana 
in this connection. In H. R. Syiem v.: 
P. S. Lulla ((1970) 72 Bom LR 534), on 
a difference of opinion between Tarkunde’ 
and Vimadalal, JJ., it was held by Kot~ 
wal, C. J. that the entries in the Index 
attached to the Import Trade Control 
Schedule are of the nature of aids to 
construction not necessarily legal and 
binding but which aids should be in- 
voked in the case of doubt or: difficulty 
in order to throw light upon what was 
intended by the broad classification and 
broad entries in the remarks column in 
the Schedule. At page 562 of the said 
report there are observations made by 
Kotval, C. J. that when we are dealing 
with the Import Export Trade Control 
Order, the words used in the I. T. C. 
Schedule must be understood in the 
sense in which traders importing the 
goods commonly understand them. In 
support of this conclusion Kotval, C. J. 
has cited the observation of the Supreme 
Court in Commr. of Sales Tax, Indore v. 
M/s, Jaswant Singh Charan Singh (AIR 
1967 SC 1454) that: “But it is now well 
settled that while interpreting items in 
statutes like the Sales Tax Acts, resort 
should be had not to the scientific or 
the technical meaning of such terms but 
to their popular meaning or the mean- 
ing: attached to them by those dealing 
in them, that is to say, to their com- 
mercial sense”. Reliance was placed by 
Mr. Rana on the decision of a single 
Judge of this Court in Subhash Chandar 
Nishat vy. Union of India (Misc. ~Petn. 


_No, .69.,0£f 1972 decided on 21-7-1977 and ` 


reported in 1979, Excise LT (J) 212). .It 
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has been held there that the meaning 
suggested by technical and scientific 
tests can never be preferred to the 
meaning gathered from the common 
parlance of the people in trade and com- 
merce conversant with the subject mat- 
ter, The submission of Mr. Rana is that 
in popular parlance or in trade parlance 
silver nitrate B, P. is regarded as a drug 
and, therefore, it cannot be considered 
to be a silver compound or silver salt or 
silver chemical. It was urged by Mr. 
Rana that if the intention was to prohi- 
bit or ban the export or control the ex- 
port of silver nitrate B. P. that article 
should have been specifically mentioned 
in Part ‘A’ of Schedule I to the Exports 
(Control) Order, 1977. Reference was 
also made by Mr. Rana to a decision of 
the Orissa High Court in State of Orissa 
v, Janata Medical Stores ((1976) 37 STC 
33) : (1976 Tax LR 1451) where it was 
held that thermometers, lactometers, 
syringes, eye-wash glasses and measur- 
ing glasses do not come within the 
_ Meaning of the expression “glassware” 
in Serial No. 38 of the schedule of tax- 
able goods in Notification No, 33927-F 
dated 30th December 1957, issued under 
the first proviso to Section 5 (1) of the 
Orissa Sales Tax Act, 1947. It has been 
held in that case: (page 34) — 


EEA The extreme, peculiar and 
scientific meaning of the goods, which 
might sometimes deviate from the popu- 
lar meaning, cannot prevail, ‘Glassware’ 
as understood from the Shorter Oxford 
Dictionary is ‘articles made of glass’. In 
popular sense glassware would ordinari- 
ly refer to articles made of glass. In 
general use, when glassware is referred 
to one’s mind, thermometers, lacto- 
meters, syringes or eyewash glasses or 
even measuring glasses do not occur, A 
general merchant dealing in glassware 
ordinarily does not deal in these arti- 
cles”. 


It is really needless to refer to any 
Other decisions in this regard, because it 


seems to be a well accepted principle. 


that when items are described in a Sche- 
dule or Notification under taxation laws 
generally or laws relating to imports 


and exports, it is normally the popular - 


meaning which is taken into account viz, 
the meaning attributed to the terms 
used in the said schedules or notifica- 
tions by people ordinarily accustomed to 
deal in such articles, The submission of 
Mr. Rana is that in popular parlance 
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silver nitrate B, P. is regarded as a drug © 
and hence it cannot be regarded as a 

silver chemical, silver compound or sil- 
ver salt, It was pointed out by Mr. Rana 
that even in the Index to the Import 
Trade Control Policy for the year April 
1968-March 1969, which is known as 
Import Control Tariff, silver nitrate B. P, 
is classified as drug and drug inter- 
mediate under Item B.19 in Section II 
as can be seen if the second item on 
page xxxviii of Section III of the Index 
is read with B.19.7 at page 45 of tha 
said Import Trade Control Policy. It 
was urged by him that this shows that 
even the Import Control authorities in 
the year April 1968 to March 1969 treat- 
ed silver nitrate B. P. as a drug and 
not as a chemical. In order to show that 
Silver nitrate B. P. or Argenti Nitrus 
must be regarded as a drug, consider- 
able reliance was placed by Mr. Rana 
on the provisions of the Drugs and Cos- 
metics Act 1940, which was enacted to 
regulate the import, manufacture, distri- 
bution and sale of drugs and cosmetics, 
Section 8 of that Act provides that in 
relation to a drug, “standard quality” 
means that the drug must comply with 
the standard set out in the Second Sche- 
dule and the Second Schedule provides 
that drugs must be included in the 
Indian Pharmacopoeia or any other 
Pharmacopoeia of any other country, 
and must conform to the standards of 
identity, purity and strength specified 
for drugs in the edition of such official 
Pharmacopoeia for the time being in 
force. It was pointed out by him that 
it is the admitted position that Argenti 
Nitrus is one of the drugs covered by 
the Drugs and Cosmetics Act and re- 
quires a licence for its manufacture, 
storage and sale. Mr. Rana drew our 
attention to the fact that samples taken 
from the consignments sent pursuant to 
the interim orders passed in these mat- 
ters were sent to recognised laboratories 
like Italab Private Limited and Ar-Ex 
Laboratories Private Limited, and their 
reports indicate that the samples com- 
plied with the prescribed standards of 
quality as set out in various Pharmaco- 
poeias. It was pointed out by Mr, Rana 
that the item in question was not merė- 
ly silver nitrate which might be consi- 
dered to be a silver salt, silver chemical 
or silver compound but silver nitrate 
B. P, which, as we have shown earlier, 
means silver nitrate of the purity speci- 
fied in the British Pharmacopoeia, Mr, - 
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Rana pointed out that in case of mayne- 
sium sulphate, in the Import Trade 
Control Policy for 1968-69 magnesium 
sulphate by itself was treated as a che- 
mical in Item B.2.1 of Section II, but 
magnesium sulphate B. P. was treated 
as a drug and drug intermediate in 
Item B.19.2 of Section II of the said 
Policy. The same position prevailed re- 
garding castor oil and medicinal castor 
oil or castor oil B. P, It was also pointed 
out by Mr. Rana that in the Export 
Statistics prepared by the Basic Chemi- 


cals, Pharmaceuticals and Soaps Export - 


Promotion Council, an official body com- 
prising of the representatives of the 
Government and the trade, in respect of 
the years 1969-70 to 1971-72, silver ni- 
trate B. P. is shown as a separate item 
and not lumped up with silver nitrate 
generally. Our attention was also drawn 
by Mr. Rana to a book titled Drugs of 
Choice, 1978-79 with Walter Modell as 
the Editor; where various uses of silver 
nitrate as a drug have been discussed. 
Mr. Rana also drew our attention to the 
various Pharmacopoeias viz. British 
Pharmacopoeia and Indian Pharmacopoeia, 
It is not necessary to refer to all these, 
It is sufficient to point out that in the 
British Pharmacopoeia of 1963 the item 
of silver nitrate or Argenti Nitrus is in 
cluded. The contents show that the item 
referred to must contain not less than 
99.8% of AgNO3. In our view, it is not 
particularly necessary to refer to this 
material in detail, because there is no 
doubt that silver nitrate is used and re- 
cognised as a drug, although it is true, 
as shown even in the material relied 
upon by Mr. Rana, that it has also other 
uses, 

8. In our view, the crucial question 
which arises for consideration in connec- 
tion with the aforestated conten- 
tions is, whether Argenti Nitrus or silver 
nitrate B. P. should be held to be 
covered by the words “silver salts, sil- 
ver chemicals and compounds with more 
than 50 per cent silver contents. There 
is no dispute that Argenti Nitrus has 
more than 50 per cent silver contents, 
‘What we have to consider is whether 
Argenti Nitrus or silver nitrate B. P. 
can, for the purposes of export control, 
be considered to be silver salt, silver 
chemical or compound, It is true that 
{normally speaking, these words “silver 
salt, silver chemical or compound” 
would have to be interpreted in accord- 
ance with the trade parlance or popular 
parlance. . What we have to examine is 
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whether there is material on record be- 
fore us to show as to what is popular 
parlance meaning of these words. an 
whether these words have any particular 
meaning according to the trade parlance 
or popular parlance, 


9. Coming to the petitions themselves, 
the averments are to the effect that the 
products sought to be exported by the 
respondents, who are the original peti- 
tioners, were drugs and penultimate 
drug intermediates, There are no specific 
averments in the petitions to the effect 
that in trade or common parlance the 
words “silver salt, silver chemical and 
would not include Argenti 
Nitrus or silver nitrate B. P., nor is 
there any averment in the petitions to 
the effect that there is any separate 
market as such for silver salts, silver 
chemicals or silver compounds and that 
silver nitrate B, P, or Argenti Nitrus is 
Not one of the items dealt with in that 
market, The only averments to be found 
in this regard are in the affidavit in re- 
joinder in Misc. Petn. No, 1114 of 1979, 
affirmed by Radhesham S. Banka, the 
Manager of the respondents. In para- 
graph 4 of that affidavit, it has been al- 
leged that the markets for drugs, on the 
one hand, and silver salt, silver chemi- 
cal or compound, on the other, are dif- 
ferent. It has been further stated that 
their uses are different and in the. trade 
such an article, namely, silver nitrate 
B. P. is not considered to be a salt, che- 
mical or compound and one cannot be, 
and is not, used in place of the other, 
It would appear that if the averment 
that the markets for drugs on the one 
hand, and silver salts, silver chemicals 
or compounds on the other, are different, 
is correct, there might be substance in 
Mr. Rana’s contention that in popular 
parlance silver nitrate B. P. or Argenti 
Nitrus, which may be regarded as a drug, 
cannot be said to be a silver salt, silver 
chemical or compound. Two questions, 
however, have to be considered in this 
connection. In the first place, whether 
the respondents should be allowed to 
take up such a contention in view of the 
fact that the averments in this regard 
have been for the first time made in 
the affidavit in rejoinder and secondly, 
even if they are allowed to take up such 
a contention, any serious reliance can be 
placed on the averments to the aforesaid 
effect made in the said affidavit in re- 
joinder. In this regard, -reliance was 
placed by Mr. Rana on the decision of 
the Supreme Court in S. D.G., Pandara~ 
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sannidi v, State of Madras (AIR 1965 SC 
1578). In that case, a notification dated 
4th August 1956, issued by the Gov- 
ernor of Madras in exercise of the 
powers conferred on him by sub-s. (4) of 
Section 64 of the Madras Hindu Religious 
and Charitable Endowments Act, 1951, 
directing the continuance of the earlier 
Notification dated 25th May, 1937 for a 
period of five years from 30th Septem- 
ber 1956 was challenged by a writ peti- 
tion filed in the High Court of Madras. 
That writ petition was rejected by the 
High Court. In that case, as shown by 
the discussion in paragraph 17 of the 
report, one of the pleas taken up by the 
appellant, who was the petitioner be- 
fore the High Court, the plea being of 
violation of principles of natural justice, 
was rejected by the High Court on the 
ground that it had not been raised by 
the appellant in the writ petition in the 
sense that the plea was not mentioned 
in the first affidavit filed by the appel- 
lant in support of his petition but it was 
only in the affidavit in rejoinder filed 
by the appellant the said plea was ex- 
pressly taken. When the matter was 
argued before the High Court, the re- 
spondents had full notice of the fact that 
the said plea was one of the grounds or 
pleas on which the appellant had chal- 
lenged the validity of the impugned 
notification or order. It was held by the 
Supreme Court that the High Court was 
in error in assuming that the ground in 
question had not been_ taken at any 
stage by the appellant before the matter 
was argued before the High Court. It 
is true that in that case a plea of viola- 
tion of principles of natural justice, in 
that the notification in question was 
issued without giving an opportunity to 
the appellant to show cause why the 
earlier notification should not be ex- 
tended, was allowed to be taken for the 
first time in the affidavit in rejoinder. It, 
however, appears that there was no 
serious dispute that this was the correct 
factual position. In our view, in the 
light of this judgment, it cannot be said 
that a plea cannot be taken for the first 
time in the affidavit in rejoinder. How- 
ever, the Court should be somewhat 
cautious in accepting such a plea. In 
the present case, it seems to be far from 
the accepted position that in trade par- 
lance or popular parlance the words 
“silver salt, silver chemical or com- 
pound” do not include a drug or that 
there are separate markets for silver salts, 
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silver chemicals or compounds as such 
or that Argenti Nitrus is not one of the 
items dealt with in such a market. In fact, 
the correctness of these averments seems 
to be open to serious controversy and has 
actually been controverted by Mr. 
Dhanuka before us, ‘Merely because, the 
appellants did not file an affidavit in 
surrejoinder, probably in view of the 
expedition with which the matter was 
to be heard, it cannot be said that the 
averments to the aforesaid effect 
in the affidavit in rejoinder are 
uncontroverted. Moreover the aff- 
davit in rejoinder has been made 
merely by the Manager of the respon- 
dents, and the respondents, as can be 
seen from the petitions, merely carry 
on business as exporters of drugs and 
chemicals. There is nothing to show 
that they are dealers in silver salts, 
silver chemicals and compounds in the 
local markets. Moreover, there is not a 
single affidavit, supporting the averments 
to the aforesaid effect, made by any in- 
dependent person dealing either in silver 
salts, silver chemicals or compounds or 
in drugs. If the respondents expected 
the aforesaid averments to be relied on, 
we should have expected that they 
would have stated as to which is the 
place where there is a market for silver 
salts, silver chemicals or compounds. 
In fact we doubt seriously whether 
there is any market for silver salts, 
silver chemicals or compounds as such 
There may, of course, be a market for 
items which could be included in the 
words “silver salt, silver chemical or 
compound”, but we have grave doubts 
as to whether there is any market for 
silver salts, silver chemicals or com- 
pounds generally as such. In view of 
what we have discussed earlier, we are 
of the opinion that there is no reliable 
evidence of trade or popular parlance 
regarding the meaning of the words 
“silver salt, silver chemical or com- 
pound” or that within the said meaning 
the said words would not include drugs. 
We are afraid that this.aspect of the 
matter does not appear to have been 
fully appreciated by the learned trial 
Judge, who has placed reliance on the 
aforesaid averments in the affidavit in 
rejoinder as if there was no controversy 
regarding. the same. We are unfortu- 
nately unable fo agree with this approach. 
We may also point out here that we do 
not agree with the learned trial Judge 


_that merely because some processes had 


to be undergone before the silver salt. 
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to silver nitrate B, P, or Argenti Nitrus, 
it would necessarily lead to the conclu- 
sion that silver nitrate B, P, or Argenti 
Nitrus is not silver salt or silver chemical, 
hy is common ground that silver nitrate 
B. P. or Argenti Nitrus is really silver 
nitrate purified to the required de- 


gree. Therefore, unless there is evi- 
dence that the words “Silve Salt, 
silver chemical or compound” have 
any trade meaning and that silver 





initrate B, P. would not be covered with- 
in such trade meaning, it cannot -be as- 
sumed that merely because silver nitrate 
jundergoes some process before conver- 
sion into silver nitrate B. P., silver nitrate 
B. P. cannot be regarded as silver salt, 
‘silver chemical or silver compound, As 
‘we have already pointed out, there is 
ino such reliable evidence in these mat- 
ters, 


10. The same question viz, whether 
silver nitrate B. P, could be included in 
the words “silver salt, silver chemical or 
compound” can also be looked at from 
another point of view, It is undoubtedly 
true, as has been laid down in a num-~ 
ber of decisions, to some of which we 
have referred, that, normally speaking, 
entries. in tariff schedules or any sche- 
dules to the Export or Import Control 
or to the Sales Tax Acts must be inter- 
preted according to their trade or popu~ 
lar parlance. However, it is not as if 
the fundamental principle of legislative 
interpretation is any different regarding 
the interpretation of items in such sche- 
dules. That principle is that words in 
a statute or schedules to statutes 
or statutory orders must be interpreted 
so as to give effect to the legislative 
intent. As observed in Maxwell on the 
Interpretation of Statutes, Twelfth 
Edition, page 28: 


a pesekees The object of all interpretation 
is to discover the intention of Parliament, 
‘but the intention of Parliament must be 
deduced from the language used’, for ‘it 
is well accepted that the beliefs and 
assumptions of those who frame Acts of 
Parliament cannot make the law’.” 


We have, therefore, to see as to what 


1 
: 


was the legislative intent when the. 


words “silver salt, silver chemical or 
compound” were used in item 55 in Part 


‘A’ in Schedule I to the Exports (Con=— 


trol) Order, 1977. When the said Order 


was passed and amended, as we have al- 
appears to us, . 


ready set out earlier, it 


prima facie, that the expression 
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“silver salts, silver, chemicals and 
compounds” was not used with a 
view to describe any goods according tol | 
trade or popular parlance at all. As we 
have already observed, we have grave 
doubts as to whether there is anything 
like “silver salt, silver chemical or com- 
pound” as such in popular or trade par- 
lance, In this regard it has been submit- 
ted by Mr, Dhanuka, and in our view 
not without force, that there are some 
entries in Part ‘A’ of Schedule I to the 
said Order, which describe what is in- 
tended to be covered by using words in 
a generic sense or in the sense in which 
they are defined in the dictionary rather 
than according to popular parlance, It 
was submitted by him that it is not as 
if words and expressions in entries in 
the Schedule to the Exports (Control) 
Orders are invariably employed accord- 
ing to the trade meaning or popular par- 
lance as such. For example, item 25 in 
Part ‘A’ of Schedule I to the said Order 
as from April 1979, reads thus: 

“Metals and their compounds, the fol- 
lowing : 

(i) Beryllium and its compounds, 

(ii) Lithium and its compounds, 

XX XX XX 
XX XX XX 

(xii) Mercury.” 
The opening part of item 27 in the same 
Part refers to “Chemicals” and there- 
after sets out 21 types of chemicals, In 
Part ‘B’ of the same Schedule we find 
that the opening part of item 45 reads ag 
follows: 


“Minerals ores and concentrates, the 


following: 
(i) Bauxite, ` 
(ii) Iron Ores, 
Xx xx ax 
XX Xx XX 
(v) Manganese ores, 
XX XX XX 
Xx XX XX 


Item 81 of the same Part reads “Ferro 
Alloys”. It does, prima facie, appear that 
these entries are also framed not with a 
view of being interpreted according to 
trade parlance but according to the gene~ 
ric meaning of the words used. They 
appear to contain language used in the 
dictionaries or ` scientific compilations, 
rather than words of trade parlance or 
popular parlance. Similarly, it would 
appear to us that the words “silver salts, 
silver chemicals and compounds” have! 
been used -in their generic sense or as 
they are defined in scientific works. Mr. 
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before’ us, to which we ‘have already re- 
ferred, which would clearly show that 
in scientific books dealing with silver and 
in scientific encyclopaedias silver nitrate 
B. P. is regarded as a type of silver ni- 
trate and would be included in the ex- 
pression “silver salt, silver chemical and 
compound”. In fact, as we have already 
referred to earlier, it is regarded as the 
most widely known commercial silver 
salt. We may, however, make it quite 
clear that in the present case had there 
been any reliable evidence that the 
words “silver salt, silver chemical -and 
compound” had any meaning in trade or 
popular parlance and that in such par- 
lance a drug like silver-nitrate B. P, was 
not included within the connotation of 
those words we would have undoubtedly 
held that the expression “silver salt, 
silver chemical or compound” must be 
interpreted according to the meaning in 
trade or popular parlance. However, as 
we have already pointed out, there is no 
such evidence in the present case. It is 
true that the material relied upon by 
Mr. Rana does indicate that in the 
Import Trade Control Policy for the 
year April 1968, to March 1969, silver 
Nitrate B.P, has been treated separately 
from ordinary ‘silver nitrate and has been 
treated as a drug unlike ordinary silver 
nitrate. This, however, in our view, 
cannot govern the decision of the present 
case. In the first place, silver nitrate B.P, 
was separately treated as a drug not for 
the purpose of export control but for the 
purpose of import trade control and in 
the import tariff and that too for the 
Mr, 
Rana has referred to the groupings in 


Appendix 17 to the Import Policy for: 


April 1978 to March 1979, (as amended 
up to 31-10-1978), which are for a differ- 


ent purpose altogether viz., for the pur- 


pose of giving import replenishment and 
these groupings, in our view, cannot 
govern the meaning of the words or ex- 
pressions used in item 55 of Part ‘A’ of 
Schedule I to the said Order. 
been repeatedly pointed out, it would be 
an error in construction if the words 
used in one statute or instrument are to 
be interpreted with reference to the 
words used in other statute or other 
instrument. The provisions of the Ex- 
port Control Order cannot be interpret- 
ed with reference to the groupings of 
items for the purpose of replenishment 
of imports, which groupings have dif- 
ferent 


purpose, Really spedking; in our view, 
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what Mr. Rana has sought to do is to 


“make his submissions on the footing as 


if there was a list of items of which the 
export was free and the item of “drugs” 
was one of the items therein. If that 
had been the situation, it would undoubt- 
edly have been the correct position 
that silver nitrate B. P. would be covered 
by the item “drugs” and not by the 
words “silver salt, silver chemical and 
compound”. But, it is beyond dispute 
that there is no list as such of items of 
which the export is free, and the result 
is that what we have really to see is 
whether the item in question viz., silver 
nitrate BP, falls within any of the 
items in Part ‘A’ or Part ‘B’ of Schedule I 
to the said Order. In our view, on a fair 
reading, the said item would be covered 
by item 55 in Part ‘A’ of Schedule I to 
the said Order and it must be regarded 
as silver salt, silver chemical or com- 
pound. It is the admitted position that 
silver nitrate BP has more than 50 per 
cent silver content and hence, in our 
view, it is covered by item 55 of Part 
‘A’ of Schedule I to the Exports (Con- 
trol) Order 1977. Before ending with 
the -discussion on this point, we must 
express our surprise that notwithstand- 
ing the judgment of Pendse, J., which 
was delivered on 5th September 1979, 
the authorities have failed to clarify the 
matter and to make clear what appears 
to us to be their intention, namely, to 
include silver nitrate BP in the list of 
items which could not normally be ex- 
ported by including the said item speci- 
fically in Part ‘A’ of Schedule I to the 
said Order, There would have been no 
difficulty in doing this, because it is not 
as if these Schedules are required to be 
passed by the Legislature. It is the 
governmental authorities which have the 
power to amend these Schedules and we 
see no reason why that could not have 
been done, so that at least arguments 
such as we have set out above could be 
avoided, The fact, however, that this 
has not been done cannot make any 
difference to the decision of the appeals 
before us, as, according to us, silver ni- 
trate BP or Argenti Nitrus is covered by 
the item 55 of Part 'A’ of Schedule I to 
the said Order. 


11. We now propose to deal with the 
arguments on the question of promissory 
estoppel and other allied aspects. On 
these points, the arguments on behalf of 
the respondents in both the appeals were 
advanced by Mr. J, C. Bhatt, the learned. 
counsel for the respondents in appeal 
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No. 339 of 1979. Mr. Bhatt made his 
submissions regarding these questions on 
the basis of the provisions contained in 
the Import Policy for April 1978 to March 
1979 in respect of registered exporters 
who had registered their contracts and 
in particular on Paragraph 146 read 
with Paragraph 119 thereof. It was 
pointed out by him that at the time when 
the respondents in these appeals, who 
are registered exporters, registered their 
contracts, the export of silver nitrate 
was allowed under item 77 (ii) of Part 
‘B’ of Schedule I to the said Order read 
with Open General Licence (O. G. L.) 
No. 3, Chapter 18 of the said Import 
Policy (April 1978-March 1979), deals 
with Registered Exporters. The first 
Paragraph viz., Paragraph 113, in this 
chapter makes it clear that the object is 
to provide Registered Exporters by way 
of import replenishment the mate- 
rials required in the manufacture of the 
‘products exported. We have already set 
out most of the relevant provisions of 
Chapter 18 of the said import Policy. 
Hence there is no need to repeat the 
same at this stage. It may, however, be 
noted that it is provided in the first 
paragraph of Appendix 20 to the said 
Import Policy, which lays down de- 
tailed provisions for registration of ex- 
port contracts that the contracts, 
should be got registered with an 
authorised dealer in foreign exchange 
within 45 days from the date of signing 
of the contract. In the case of contracts 
pertaining to IBRD/IDA aided projects 
in India, the registration can be made 
‘with any Bank. 

12. The first submission of Mr. J. G 
Bhatt was that the respondents were 
entitled to export silver nitrate despite 
deletion of item 77 (ii) from Part ‘B’ of 
Schedule I to the said Order, as they 
had entered into firm contracts prior to 
the deletion of this item on 30th March 
1979, It was submitted by him that the 
amending Order dated 30th March 1979 
by which the said item was deleted and 
shifted to Part ‘A’ of the said Schedule 
was not retrospective in its operation. It 


‘was urged by him that no power was. 


given by Section 3 of the Imports and 
Exports (Control) Act, 1947 to the Central 
Government as the delegate of the Parlia- 
ment to issue an order in the nature of 
amending order with retrospective effect 
and the amending order cannot have re- 
trospective effect. In support of this 
contention Mr. Bhatt relied on the deci- 
sion of the Supreme Court in Cannanore 
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Spg., & Wvg. Mills v. Customs Collector, 
(AIR 1970 SC 1950). In our view, this 
submission cannot be accepted. It is 
perfectly correct that the amending 
order is not retrospective in its effect. 
But, on the other hand, it is clear that it 
applies to all exports sought to be made 
after the date of the said order and 
hence would apply, in terms; to any ex- 
port of silver nitrate sought to be made 
after the passing of the said amendment 
order on 30th March 1979. 


13. It was next urged by Mr. Bhatt 
that the firm contracts entered into by 
the respondents and the legal conse- 
quences arising therefrom were things 
done prior to 30th March 1979 and con- 
ferred rights on the respondents which 
were not affected by the deletion of 
item 77 (ii) from Part 'B’ of Schedule I 
to the said Order and transfer of the 
said item to Part ‘A’ of the said Sche- 
dule. Mr, Bhatt relied on several deci- 
sions in support of this contention. It 
was submitted by him that firm con- 
tracts with the overseas parties were 
entered into and duly registered. Those 
contracts were transactions effected be- 
fore the amending order and once firm 
contracts were entered into, vested rights 
accrued under Paragraph 146 of the said 
Import Policy for 1978-79 to the respon- 
dents to export silver nitrate as per 
those firm contracts which had been duly 
registered. In our view, it is not possi- 
ble to accept this submission either, Para- 
graph 146 cannot be read in isolation as 
sought to be done by Mr. Bhatt. It will 
have to be read along with Paragraph 
114 which provides that exports made of 
products appearing in Appendix 17 will 
qualify for the grant of import replenish- 
ment licences, if such exports are 
made in accordance with the export policy 
in force. All that Paragraph 146 of the 
said Import Policy provides is that in the 
case of a registered exporter he will be 
entitled to claim import replenishment 
at the same rate and for the import of 
the same items as were permissible on 
the date of the firm contract with the 
overseas party, subject to this that uf 
the rate of replenishment on the date of 
export were to be higher than the said 
rate, the exporter will be eligible to such 
higher rate. Reading together these two 
provisions and the other relevant pro- 
visions, to which we have already refer- 
red, it appears to us that the right to 
import replenishment accrues or becomes 
vested only when the export of items 
mentioned in Appendix 17 is completed. 
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Until then, there is no right to import 
replenishment. It appears to us that, 
looking to the scheme of Chapter 18, 
which deals with registered exporters, 
the right to an import replenishment 
licence is given in Paragraph 114, which 
provides that such right will accrue if 
exports are made in accordance with the 
export policy in force. Paragraph 119, 
deals with the extent of import replenish- 
ment and provides that the extent of 
import replenishment against each pro- 
duct enumerated in column 2 of Appen- 
dix 17 shall be that set out in column 3 
thereof. Tt is true that there is a fur- 
ther provision in the said Paragraph 
that these percentages will apply in the 
case of exports made on or after 1-4- 
1978 — except for registered contracts 
to whom the relevant provisions would 
apply. But, this, however, does not con- 
template that registered exporters who 
have registered their contracts are enti- 
tled to such import replenishment unless 
they comply with the basic condition of 
Paragraph 114 to which we have refer- 
red earlier, Thus, Paragraph 146, as we 
have already pointed out, provides that 
registered exporter will be entitled to 
import replenishment at the same rate 
and in respect of the same items as 
were permissible on the date when the 
firm contracts were entered into with 
the overseas party. But, if the rate of 
replenishment on the date of export 
were“to be higher than the said rate, 
the registered exporter, who has re- 
gistered his contracts, would be eligible 
to such higher rate. This only shows 
that a registered exporter who has re- 
gistered his firm contract, if he com- 
plies with the condition of Paragraph 114, 
namely, carries out the exports in ac- 
cordanée with the export policy then in 
force, would be entitled to replenish- 
ment at the rate referred to in Para~ 
graph 146 and would not be limited to 
import replenishment at the rates refer- 
red to in Paragraph 119. But he has 
still to comply with the basic condition 
of Paragraph 114 viz, that the export 
must be made in accordance with the 
export policy then in force. It is signi- 
ficant that it is not as if there is a 
separate provision for import replenish- 
ment to registered exporters whose con- 
tracts have been registered, All that is 
provided is that a registered exporter 
who has registered his contracts and 
carried out the export in accordance 


with the export policy in force will be 
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entitled to import replenishment at the 
same rate as was permissible on the date 
of the firm contract with the overseas 
party or if the rate of replenishment on 


the date of export were to be higher .- 


than the said rate, the registered ex- 
porter would be eligible to such higher 
rate. It is not as if a registered exporter, 
who has registered his contracts, earns 
any right to import replenishment at an 
earlier stage or at a different stage from 
a registered exporter who has not re- 
gistered his contracts. The right to re- 
plenishment accrues only when the ex- 
port is completed and, moreover, that 
export has to be in accordance with the 
export policy in force. In view of this, 
even though the amending order of 30th 
March 1979, has no retrospective force, 
it would make no difference to the export 
of silver nitrate sought to be effected by 
the respondents after the coming into 
force of that order, In the light of the 
aforesaid view which we are taking, it is 
not necessary to refer to the decisions 
relied on by Mr, Bhatt in this connection. 


14. It was contended by Mr. Bhatt 
that the order of 30th March 1979 in 
effect repealed item 77 (ii) of Part ‘B’ 
of Schedule I to the said Order and this 
repeal could not affect any right, privi- 
Tege, obligation or liability acquired, ac- 
crued or incurred under the said item 
prior to its repeal. In support of this 
contention, Mr. Bhatt relied on the pro- 
visions of section 6 of the General 
Clauses Act, 1897, the relevant portions 
of which run as follows: 

“Where this Act, or any Central Act 
or Regulation made after the commence- 
ment of this Act, repeals any enactment 


hitherto made or hereafter to be made,- 


then, unless a different intention appears, 
the repeal shall not — 

(a) XX xx 

(b) XX xx Xx 

(c) affect any right, privilege, obliga- 
tion or liability acquired, accrued or 
incurred under any enactment so repeal- 
ed; or 

(d) xx xx xx 

(e) affect any investigation, legal pro- 
ceeding or remedy in respect of any such 


XX 


right, privilege, obligation, liability, 
penalty, forfeiture or punishment as 
aforesaid; 


and any such investigation, legal pro~ 
ceeding or remedy may be instituted, 
continued or enforced, any such penalty, 
forfeiture or punishment may be imposed 
as if the Repealing Act or Regulation. had 
not been passed”, 
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In this connection, Mr. Bhatt relied 
upon the decision of the Supreme Court 
in Universal Imports Agency v, Chief 
Controller of Imoprts and Exports (AIR 
1961 SC 41). In that case by the reason of 
the Indo-French Agreement D/- 2ist Oct., 
1954, the Govt. of India made the French 
Establishments (Application of Laws) 
Order (1954) under the Foreign Jurisdic- 
tion Act (1947) applying the Indian Laws 
to Pondicherry. The effect of that Order 
was that the French laws were repealed 
by the application of the Indian laws in 
the same field occupied by the French laws 
subject to a saving clause. The peti- 
tioners in Pondicherry entered into, be- 
fore the merger, firm contracts of sales 
by import with foreign sellers, made 
available foreign exchange either under 
Letters of Credit or otherwise, and the 
goods were shipped either before or. 
after the merger, though they reached 
their destination at Pondicherry after 
the merger. The said goods were con- 
fiscated by the Collector of Customs on 
the ground that they were imported 
without licence as required under the 
Indian laws. Before merger Pondicherry 
was a free port without any restrictions 
on imports, except on a few items, and 
the importers could acquire foreign ex- 
change either at the official rate in re- 
spect of some transactions or at the 
open market rate in respect of others. 
Paragraph 6 of the Order on the basis of 
which -orders of confiscation were issued 
had a saving clause. The said saving 
clause embodied in paragraph 6 of the 
Order read: 


“Unless otherwise specifically provided 
in the schedule, all laws in force in the 
French Establishments immediately 
before the commencement of the Order, 
which correspond to enactments specified 
in the Schedule, shall cease to have 
effect, save as respect things done or 
omitted to be done before such com- 
mencement”, 

It was held that the words “things 
done” in paragraph 6 were comprehen- 
sive enough to take in a transaction ef- 
fected before the merger, though some 
of its legal effects and consequences pro- 
jected into the post-merger period. It 
was, inter alia, held that the effect of 
the contracts under the pre-existing law 
was that the terms thereof could have 
been implemented without any customs 
bar placed against the import. A pur-. 
chase by import involved-a series of in- 
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tegrated ‘activities commencing from the 
contract of purchase with a foreign 
firm and ending with the bringing of the 
goods into the importing country and 
the purchase and resultant import form- 
ed parts of the same transaction. The 
bringing of the goods into India and the 
relevant contracts entered into by the 
petitioners, with the foreign dealers form- 
ed parts of the same transaction. The im- 
ports, therefore, were the effect or the 
legal consequence of the “things done” 
i, e. with the contracts entered into by 
the petitioners with the foreign dealers 
before merger. In our view, this decision 
is based on an altogether different set 
of facts and has no application to the 
case before us, In the first place, the 
provisions of Section 6 of the General 
Clauses Act would apply to a repeal and 
not to an amendment and secondly, Sec- 
tion 6 in its operation is confined to the 
repeal of an enactment. In the present 
case, even assuming that the amending 
order of 30th March, 1979, repealed item 
77 (ii) of Part ‘B’ of Schedule I to the 
said Order as submitted by Mr. Bhatt, 
there was no question of the repeal of 
any enactment but merely of a provi- 
sion of an order issued by the Central 
Government under the powers conferred 
on it under Section 3 of the Imports and 
Exports (Control) Act, 1947. The case 
before the Supreme Court was altogether 
a different type of case where a new set 
of laws was made applicable and the 
principle laid down therein can have 
no application to the case before us, 


15. Coming next to the main argu- 
ment of Mr. Bhatt with regard to pro- 
missory estoppel it was submitted by 
him that prior to 30th March 1979 ex- 
port of silver nitrate was allowed under 
item 77 (ii) of Part ‘B’ of Schedule I to 
the said Order read with O. G. L, No, 3. 
It was submitted by him that by Para- 
graph 146 read with Paragraph 119 of 
the Import Policy for 1978-79, a repre- 
sentation was held out by the Govern- 
ment to registered exporters that if they 
entered into firm contracts for the export 
of silver nitrate with overseas parties 
and complied with all the requirements 
for the registration of these contracts, 
they would be entitled to import’ replen- : 
ishment at the rate provided in the 
said Paragraph and would be permitted’ 
to carry out whatever they were re- 
quired to do in order to earn that re- 
the 
might be the export 
policy at the time when the export was 


1980 . 


sought to be effected. It was submitted by- 


him thatona proper constructions there- 
of Paragraph 114 does not prevent com- 
pliance with a promise or carrying out 
of the representation to a registered ex- 
porter who has registered his contracts 
and hence Paragraph 114 cannot be read 
to nullify the exports promised to be 
allowed under Paragraph 146 of the said 
Folicy. It was urged by him that the 


Government, in law, is in a position to 


carry out its promise despite the dele- 
tion of item 77 (ii) of Part ‘B’- of Sche- 
dule I to the said Order and there was 
no legal prohibition against the Govern- 
ment barring it from permitting the 
export of silver nitrate in exercise of the 
powers under clause 15 (b) of the said 
Order and hence the question of estoppel 
against the exercise of legislative power 
did not arise. In support of this conten- 
tion strong reliance was placed on the 
recent decision of Supreme Court in 
M. P. Sugar Mills Co. Ltd. v. State of 
. U. P. (AIR 1979 SC 621), a decision 
which sets out as its object to lay down 
parameters of the doctrine of promissory 
estoppel as is applicable in India at pre- 
sent. Mr. Bhatt is right that in this de- 
cision the parameters of this doctrine as 
at present applicable in India have been 
enunciated, although it has been pointed 
out that the doctrine of promissory 
esoppel is a growing doctrine. It was 
submitted by Mr, Bhatt that if the Gov- 
ernment relies on a change of policy in 
order to go back on its promise, under 
this decision the Government was bound 
to give reasons for the change of policy 
which are satisfactory to the Court, and 
in the present case, it is the admitted 
position that the Government has not 
given any reason as to why the policy 
had to be changed, We find it difficult to 
accept this submission. In view of the fact 
that item 77 (ii) of Part ‘B’ of Schedule I 
to the said Order has been deleted from 
the said Part and transposed as item 55 
in Part ‘A’ of the same Schedule the 
result is that the export of goods cover- 
ed by the said item cannot normally be 
allowed. If the export of such goods 
is to be allowed under circumstances 
which cannot be considered as normal 
i e. for exceptional reasons, an applica- 
tion for licence would have to be made 
by the person seeking to make such ex- 
port, and no such application has been 
made in the present case. Hence the 
real question is whether the respondents 
are entitled to export Argenti Nitrus or 
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silver. nitrate BP under. the said con~: 
tracts as a matter of right, and without 
applying for any licence, on the footing 
that the item is covered under the. 
0. G. L. No. 3. As we have already 
pointed out we are of the view 
that if Paragraph 114 and Para- 
Braph 146 of the said Import Policy are 
read together the result is that the right 
claimed by the respondents to import 


replenishment would accrue to the re- 


spondents only when the export is car- 
ried out and in view of the provisions 
of Paragraph 114 such export would 
have to be in accordance with the export 
policy in force, which would mean, ex- 
port policy in force at the time when 
the export is sought to be effected. Para- 
graph 119, which we have already set 
out earlier, provides that the extent of 
import replenishment permissible against. 
each product enumerated in column 2 of 
Appendix 17 shall be that set out m 
column 3 thereof. These percentages 
were applicable in the case of exports 
made on or after ist April 1978 except 
for registered contracts, regarding whom 
it is provided that the relevant provi- 
sions would apply. Mr. Bhatt placed 
great reliance on the expression “except 
for registered contracts to whom the 
relevant provisions would apply.” As 
we have already pointed out, we find 
ourselves unable to accept the argument 
of Mr. Bhatt in this connection. We find 
that it is not as if there is any different 
export policy or a different provision 
for percentage of replenishment per- 
missible in respect of a registered 
contract. Percentages of import re- 
plenishment in respect of regis- 
tered contracts of registered exporters 
are the same as provided in Appendix 


17. The only advantage which a regis- 
tered exporter who has registered his 
contract is eligible to claim is that if the 


rate of replenishment is reduced 
after the registration of the con- 
tract, then on carrying out of the 


export he is entitled to get 
import replenishment at the rate provid- 
ed in Appendix 17 at the time when the 
firm contract was entered into although 
the rate might have been subsequently 
lowered, It is not as if there is a differ- 
ent export policy as far as registered 
contracts of registered exporters are 
concerned, In our view, even if a con- 
tract is registered by a registered ex- 
porter, in order to earn his replenish- 
ment, the export would have to be made 
in accordance with the export policy. in 
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force at the time when the export is 
sought to be made. In the present case, 
the attempt is to export silver nitrate 
without applying for any licence on the 
footing that whatever be the export 
policy in force at the time when the ex- 
port is sought to be made, the respon- 
dents are not governed by the same. As 
we have already pointed out we are not 
in agreement with this view. In our 
view, there was no promise or represen- 
tation as contended by the respondents, 
As far as the judgment of the trial 
Court is concerned, with respect, we are 
of the view that the learned trial Judge 
has not fully appreciated the significance 
of the expression “if such exports are 
made in accordance with the export 
policy in force” in Paragraph 114 of the 
said Import Policy. In fact, we find that 
although Paragraph 114 has been refer- 
red to in the judgment of the learned 
trial, Judge the impact of the same has 
not been considered at all, As we have 
already pointed out, in our view, Para- 
graph 114 must be read with Para- 
graph 146 and in the context in which 
the expression “the export policy in 
force” is used, it appears to us that the 
export policy which is referred to must 
be the one in force at the time when 
the export is sought to be made. As far 
[aa the contention that a promise was 
held out in Paragraph 146 of the said 
jimport Policy that the respondents 
{would be permitted to do everything 
inecessary in order to earn import re~ 
plenishment is concerned, we find that, 
in the first place, in neither of the two 
petitions is there a specific plea by the 
respondents that they understood the 
promise contained in Paragraph 146 to 
be or understood the Government as 
having made any representation to them 
that they would be entitled to carry out 
the export which would enable them to 
earn the import replenishment, whatever 
might be the export policy in force at 
the time when the export was sought to 
be made. Even apart from this, as we 
have already observed, in our view, the 
only promise was that, if the export was 
effected _ in accordance with the 
export policy in force, a registered ex- 
porter, who had registered his contract, 
would be entitled to earn import replen~ 
ishment at the rate provided in Para- 
graph 146 of the said Import Policy. We 
may make jt clear that it was contended 
by Mr. Dhanuka before us that even if 


the promise or representation were as 
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submitted by Mr. Bhatt, the said pro- 
mise or representation could not prevail 
and the doctrine of promissory estoppel 
would not apply as the Export Control 
Amendment Order dated 30th March 
1979 effected a legislative change in the 
said Order and promissory estoppel could 
not prevail against legislation. It was, 
on the otherhand, contended by Mr. 
Bhatt that although the said Order was 
undoubtedly legislative in character and 
so was its amendment in 1979, yet it was 
not as if: the two Orders or even the 
said Order was passed by the Parlia- 
ment, These Orders were passed by the 
governmental or executive authorities in 
exercise of the powers delegated to 
them by the Parliament under Section 3 
of the said Act of 1947 and hence did 
not have the sanctity of legislation duly 
passed by a representative body like the 
Parliament or the State Legislature. It 
was urged by him that in these circum- 
stances there was no reason why the 
doctrine of promissory estoppel should! 
not prevail against the provisions of the 
said Amending Order, It is not neces- 
sary for us at all to go into this contro- 
versy, because we have taken the view 
that there is no such promise or repre- 
sentation as submitted by Mr. Bhatt. As 
we are taking the view that the promise 
or representation contained in the im-'- 
port policy was only to come into effect 
if the registered exporter, even if he 
had registered his firm contracts, car- 
ried out his exports in accordance with 
the export policy, in a sense, it is not 
necessary for us to examine the other 
arguments of Mr. Bhatt because they 
were all advanced on the footing of the 
promise or representation being that 
once a registered exporter has register- 
ed his firm contracts as provided in Ap- 
pendix 20 he is entitled to import re- 
plenishment at the rate referred to in 
Paragraph 146 and he is no longer 
bound by the export policy, and this 
right is not liable to be defeated by any 
change in the export policy in force. We 
do, however, propose to refer to the said 
arguments very briefly as the same were 
canvassed at some length before us, We 
do not, however, consider it necessary 
to discuss all the authorities cited by 
him. 


16. It was urged by Mr. Bhatt that 
even assuming that at the time when 
Argenti Nitrus or silver nitrate B. P. 
was sought to be exported by the re- 
spondents under the aforesaid contract, 
the said goods were covered by Item 55 
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of Part ‘A’ of Schedule I to the said 
Order, it was not as if it were not open 
to the Government to permit the export 
at all, It was pointed out by him that 
the heading of Part ‘A’ of Schedule I 
to the said Order itself shows that the 
goods covered by the various items in 
Part 'A’ are merely not normally allow~ 
ed to be exported. It was urged by him 
that in view of this and keeping in mind 
the language of Paragraph 146 of the 
said Import Policy and the fact that the 
respondents had already registered their 
firm contracts in accordance with the 
procedure prescribed in Appendix 20 to 
the said Import Policy the Government 
ought to have allowed the silver nitrate 
B. P. covered by the said contracts to 
be exported. In our view, this argument 
is not open to the respondents at all. 
Clause 3 ‘of the said Order provides that 
save as. otherwise provided in the said 
Order, no person shall export any goods 
of the description specified in Sche- 
dule I, except under and in accordance 
with a licence granted by the Central 
Government or by an officer specified in 
Schedule II. Once it is accepted that the 
goods in question are covered by Item 55 
of Part ‘A’ of Schedule I to the said 
Order, no question of there being any 
duty on the part of the Government to 
permit the export of such goods would 
ever arise without the party seeking to 
make the export applying for a licence. 
In the present case, the respondents 
have not made any application for a 
licence for export of Argenti Nitrus or 
silver nitrate B. P, covered by the said 
contracts at all. In fact, the petitions 
were fought out by the respondents on 
the footing that they have a right to ex- 
‘port the silver nitrate B. P. concerned 
as if it was still covered by Item 77 (1) 
of Part ‘B’ of Schedule to the said 
Order and under O. G. L, No. 3. The 
question as to whether the respondents 
should be permitted to export silver 
nitrate B, P. By granting a licence for 
the same in view of special circum- 
stances does not arise, because no appli- 
cation has been made by the respondents 
for any such licence. At this stage, 
therefore, we see no reason to express 
any opinion as to whether in case the 
respondents apply for such a licence, the 
appellants would be bound to, or should 
normally, issue the same. 


- 17, It was then urged by Mr. Bhatt 
that the entire Import Policy (April 
1978-March 1979) including the provi- 


sions of Chap, 18, which deals with re- 
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Zistered exporters, were issued by the 
Chief Controller of Imports and Exports 
under the power conferred upon him by 
clause 15 (b) of the said Order. It was 
contended by him that this was the view 
taken by a Division Bench of the Delhi 
High Court in Civil Writ No. 1038 of 
1979 (M/s. Nirmal Construction & Fin- 
ance Co, v. Union of India, decided by 
V. S. Deshpande, C. J. and Harish 
Chandra, J. in October 1979). It was sub- 
mitted by him, and it is common ground, 
that the Import Policy is published un- 
der the directions of the Chief Control- 
ler of Imports and Exports. It was fur- 
ther submitted by him that except for 
the power conferred under clause 15 (b) 
of the said Order, no other power is 
shown under which such a Policy could 
be published. In view of this, according 
to Mr. Bhatt, the entire Import Policy 
must be held to have been issued or 
published under the powers conferred 
on the Chief Controller of Imports and 
Exports by clause 15 (b) of the said 
Order. It is just not possible to accept 
this submission, On a plain reading of 
sub-clause (b) of clause 15 of the said 
Order one finds that it provides that 
nothing in that Order would apply ta 
any goods covered by executive instruc- 
tions issued by the Chief Controller of 
Imports and Exports. In view of the 
language of clause 15 (b) of the said 
Order, it is clear that what is referred 
to in the said clause are executive in- 
structions issued by the Chief Control- 
ler of Imports and Exports taking out 
certain goods from the operation of 
the said Order. It was _ rightly’ 
pointed out by Mr. Dhanuka that, 
if Mr. Bhatt’s argument were correct, 
then the result would be that in view 
of the Import and Export Policies issued 
by the Chief Controller of Imports and 
Exports, the provisions of the said Order 
would be rendered almost redundant. It 
must be borne in mind that the Import 
and Export Policies issued by the Chief 
Controller of Imports and Exports deal 
mainly with procedure. The policy books 
in respect of imports and exports as 
well as the Hand Book of Import-Export 
Procedures, which are issued every year 
ere not statutory documents and several 
provisions thereof are in the nature of 
guidelines governing procedure for mak- 
ing applications and also defining the 
various authorities and officers to whom 
applications are to be made and who 


‘would deal with departmental appeals 


and so on, It is only where certain por- 
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tións of the Import and Export Policies 
or the Hand Book of Import-Export Pro- 
cedures are in the language contemplat~ 
ed by clause 15 (b) of the said Order 
that it can be said that they have been 
issued in exercise of the powers confer- 
red under clause 15 (b) of the said 
Order. For example, we find that 
clause 11 (1) of the Imports (Control) 
Order, 1955, is similarly worded to 
tlause 15 (b) of the Exports (Control) 
Order, 1977. Clause 11 (1) says that 
“Nothing in this Order shall apply to 
the import of any goods — (i) covered 
by an executive instruction issued by the 
Chief Controller of Imports and Exports 
to the customs authorities’. In Chap- 
ter VII of the Hand Book of Import- 
Export Procedures, 1978-79, we find that 
clauses 96 to 124 thereof contain some 
examples of goods allowed to be import~ 
ed without, following the import-export 
licensing procedure. For example, cl, 96 
of that Chapter states: 


“Exposed films imported and allowed 
to be bonded for preview or censorship 
or re-export by the Customs authorities”, 
Clause 100 refers to food parcels sent 
from abroad as gifts, Clause 104 refers 
to Children’s paintings for the "“Shan- 
kar’s International Competition” for 
paintings, addressed to the Children’s 
Book Trust, Nehru House, New Delhi, 
These are examples of directions issued 
under clause 11 (1) (i) of the Imports 
(Control) Order, 1955, It cannot be said 
that the said entire Hand Book for 1978- 
79, in so far as it pertains to imports, 
has been issued under the powers con- 


ferred under clause 11 (1) (i) of that | 


Order. The same is the position here, 
We have not been shown any clause in 
the Import and Export Policy books or 
in the Hand Book of Import-Export Pro- 
cedures 1978-79 which takes out silver 
Nitrate or silver nitrate B. P. from the 
operation of the said Order or from the 
list of goods to which the export licens~ 
ing procedure applies. If instruc- 
tions are issued under clause 15 (b) of 
the said Order, in our view, they must 
refer to specific goods and no such in- 
structions regarding silver nitrate or 
silver nitrate B. P. have been pointed 
out to us in the present matters. In our 
view, the policy books both for Imports 
and Exports as well as the Hand Book 
of Import-Export Procedures must be 
regarded mainly as providing the ma- 
chinery for implementation of the Im- 
port and Export Control Orders and no 


interpretation can: be given ‘to them.. 
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which would practically nullify the op~ 
eration of the said Order, Only such partal 
of the policy books or Hand Books can 
be regarded as having been issued under 
the powers conferred by clause 15 (b) 
of the said Order, which, as we have 
already pointed out, show from the lan- 
guage used that they have been issued 
under the powers conferred by cl, 15 
(b) of the said Order. On a perusal of 
the judgment, of the Delhi High Court 
in Civil Writ No. 1038 of 1979 referred 
to earlier, we find that the Division 
Bench in this judgment has nowhere 
said that the entire Import Policy or 
Export Policy is issued under the powers 
conferred by clause 15 (b) of the said 
Order, but only that the impugned pub-~ 
lic notice of 30th March 1979 amounts 
to executive instructions issued by the 
Chief Controller of Imports and Exports 
contemplated in clause 15 (b) of the said 
Order. We may make it clear, however, 
that even as far as this conclusion is 
concerned, with respect, we find it a 
little difficult to accept the same for the 
reasons which we have already given. 


18, The last submission, which was 
made by Mr. Rana on behalf of the re- _ 
spondents, was that the Import’ Policy 
for registered exporters is a seli- 
contained code for imports as well as 
for exports and neither the provisions of 
the said Order or the Export Policy 
would apply to exports by registered ex- 
porters, the respondents being registered 
exporters. It is not really necessary for 
us to go into an elaborate discussion of 
this contention, because we find that the 
learned trial Judge has rejected this 
contention of Mr. Rana and we are 
broadly in agreement with the reascns 
given by the learned trial Judge in this 
regard, We may, however, briefly note 
the arguments of Mr. Rana in this con- 
nection and the reasons why we are un- 
able to accept the same. It was urzed 
Rana that there are different 
categories of exporters under the Import 
Policy and the Export Policy. It was 
pointed out by him that there is no pro- 
vision in the Export Policy or the said 
Order for registration of contracts by 
registered exporters, It was urged by him 
that even exports which are banned or 
restricted under the Export Policy may 
be allowed to be made under the. Im- 
port Policy for registered exporters. It 
was contended, for example,. that al- 
though export of castor oil is directed to 
be eanalised through the. State Trading 


Corporation ‘under. the Export Policy. and 
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as -such it cannot be exported by pri- 
vate individuals, nevertheless medicinal 
castor oil, which is considered as a drug, 
is allowed to be exported by registered 


7 exporters, In our view, it is not possi- 


ble to accept this submission at all, As 
we have already pointed out in our 
earlier discussion, the purpose of Chav- 
ter 18 of the Import Policy (April 1978- 
March 1979) is to provide not a separate 
export policy as such for registered 
exporters who have registered their con- 
tracts but merely to make provisions for 
import replenishment to registered ex~ 
porters and to provide the rates at which 
such replenishment is to be granted, 
Paragraph 114 of Chapter 18 of the said 
Import Policy, as we have already dis- 
cussed earlier, clearly shows that the 
export sought to be made by the regis- 


_tered exporters must comply with the 


” export policy in force such as it may_be, 


A 


In our view, in order to find out as to 
whether export of an item is permissi- 
ble or not, primarily, one must look at 
the Exports (Control) Order, 1977 and 
the Export Policy in force and not at 
some provisions of the Import Policy re~ 
garding replenishment. As observed by 
the learned trial Judge, the mere fact 
that the exporter is a registered ex- 
porter and his contract is registered as 
required under Chapter 18 of the Import 
Policy would not enable him to claim 
that the said Order with its amendment 
and the Export Policy (April 1979-March 
1980) would have no application to his 
exports, 


19. We may point out that, with re- 
gard to the question. of promissory es- 
toppel, there is also one other aspect of 
the matter which can be taken note of 
It is common knowledge that the Export 
Policy as well as the Import Policy 
changes from year to year and hence 
the so-called representation in the Ex- 
port Policy or the Import Policy must 
be read subject to the limitation that 
the Export Policy and the Import Policy 
is liable to change from year to year, 
The respondents here have entered into 
contracts the performance of which 
would extend clearly beyond 3ist March 


_ 1979 and in one case for even more than 
“one year. In this situation it is difficult 


to expect that the respondents could 
have relied upon an alleged representa- 
tion that the Export Policy would not 
change at all and that they would be 
permitted to export the goods covered 
by ‘Item 77 (ii) of Part ‘B’ of Schedule I 
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to the said Order of .1977 irrespective off- 
that item being deleted from Part. 'B’ 
and shifted to Part ‘A’ of the said Sche- 
dule as has been done, Reference may 
also be made here to Paragraph 316 o 
the Hand Book of Import-Export Pro- 
cedures 1978-79. Although this Para- 
graph has been relied upon by the 
learned trial Judge in support of his 
conclusion in favour of the respondents, 
it is not really necessary for us to dis- 
cuss the said Paragraph in any detail, 
because Mr. Bhatt has specifically. stated 
that he does not rely upon that Para- 
graph at all. It is, however, significant 
to note that the said Paragraph deals 
with pre-ban commitments and states 
that unless otherwise provided, the types 
of pre-ban commitments set out in the 
said Paragraph would be ordinarily 
honoured for export control purposes, It 
is significant that even in respect of 
such pre-ban commitments as are cover- 
ed by the provisions in the said Para- 
graph, all that has been stated is that 
such commitments would be ordinarily 


(emphasis supplied) honoured for export 
control purposes. This would show that 
even in the case of pre-ban commitments 
it was made quite clear that it was not 
always obligatory on the Government to 
honour them but merely that the same 
would be ordinarily honoured. Sub- 
paragraph (6) of the said Paragraph sets 
out the procedure regarding the submis- 
sion of documents and so on to establish 
pre-ban commitments, The last part of 
the said sub-paragraph runs as follows: 


ee 


sabes e... The submission of such evi- 
dence shall not, however, confer any 
right on the person concerned to the 
grant of any export licence or permis- 
sion to export,” 


This again emphasizes the same aspect 
to which we have referred, namely, that 
even in the case of pre-ban commit- 
ments, there was no binding obligation 
on the Government to honour them nor 
was any right created in favour of the 
person who had entered into pre-ban 


commitments to obtain an export 
licence, the only provision being that 
the Government would ordinarily 
honour the pre-ban commitments, that 


is, ordinarily allow them to be carried 
out, This would, in our view, clearly 
show that no promise or representation 
was held out that if firm contracts were 
entered into or registered in accordance 
with the provisions of Appendix 20 to 
the- Import Policy (April 1978-Marcn 
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1979), export would be allowed to be 
- made irrespective of the Export Policy 
which might be in force at the time the 
export was sought to be made, 


20. In view of the aforesaid discus- 
sion we are unable, with respect, to 
agree with the learned trial Judge that 
Argenti Nitrus B. P, is not covered by 
Item 55 in Part ‘A’ of Schedule I to 
the said Order as amended on 30th 
March 1979. In this regard, we are of 
the view that the learned trial Judge, 
with respect, has failed to take into ac- 
count the fact that there is no reliabie 
evidence before the Court to show that 
the words “silver salts, silver chemicals 
and compounds” have any trade mean- 
ing as such at all or that the drugs do 
not fall within the connotation of the 
said words according to their trade 
meaning or in trade parlance. In fact, as 
we have already observed, it appears 19 
us prima facie that the said words have 
been used in their wider or dictionary 
sense, As we have already pointed out 
and in view of the reasons which we 
have discussed earlier, we are also of 
the view that there was no promise or 
representation on the part of the Gov- 
ernment which would compel the Gov- 
ernment to permit the export of Argenti 
Nitrus or silver nitrate B, P. without the 
requirement of a licence. We find some 
support for the conclusions, which we 
have arrived at, from the fact that simi- 
lar conclusions have been arrived at by 
the Division Bench of the Delhi High 
Court consisting of V. S. Deshpande, 
C. J. and Harish Chandra, J. in Civil 
Writ No, 1038 of 1979 referred to above 
although the reasoning is not identical. 
Mr. Bhatt has sought to criticise this 
decision of the Delhi High Court in some 
detail. We do not, however, find it 
necessary to discuss that criticism as che 
above discussion would indicate that we 
have arrived at our conclusions indepen- 
dently of the said judgment, 


21. In the result, we allow the ap- 
peals and set aside the judgment and 
orders of the learned trial Judge. In 
view of the conclusions at which we 
have arrived the petitions filed by the 
respondents will stand dismissed. How- 
ever, as far as the question of costs is 
concerned, taking into account the fact 
that these cases filed by the respondents 
appear to be in the nature of test cases 
and also taking into account the fact 
that the learned trial Judge has not 
chosen to award any costs to the respon- 
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dents who were successful before him, 
as well as all other circumstances, we 
think that it is proper that the parties 
should be directed to bear and pay their 

own costs, 


22. Before parting with the matter, 
we express our appreciation of the as- 
sistance rendered to us by the counsel 
who argued the matters on behalf of 
the respective parties, 

Appeals allowed, 
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LENTIN, J. 

'Tarosatjee Jeejeebhoy and others, Peti- 
tioners v. Bapurao Krishnaji Bhonsale 
and another, Respondents. : 

Misc. Petn. No. 175 of 1976, D/- 11-2- 
1980. 

Bombay City (Inami and Special Tenu- 
res) Abolition Rules (1972), R. 12 — Ap- 
plication for compensation — S. 5 of 
Limitation Act applies. (Limitation . Act 
(1963), Ss. 29 (2) and 5). 


There is nothing in R. 12, which pre- 
scribes limitation for an application for 
compensation under S. 14 of the Act, ex- 
pressly excluding the provisions of Sec- 
tions 4 to 24 of the Limitation Act. Nor 
is there any other rule or section of the 
Act which so excludes the provisions of 
Ss. 4 to 24 of the Limitation Act. It fol- 
lows that the authority has the jurisdic- 
tion to condone delay under S. 5 of the 
Limitation Act. (1967) 69 Bom LR 598, 
Foll; ATR 1974 SC 480 and AIR 1975 SC 
1039, Disting. (Paras 9, 12) 
Cases Referred: Chronological Paras ~ 
AIR 1975 SC 1039: 1975 Tax LR 1529 9 
AIR 1974 SC 480 9 
(1967) 69 Bom LR 598 9 


Ganesh with R. J. Joshi, for Peti- 
tioners; S. M. Shah, for Respondents, 


ORDER:— This petition was initially 
filed by the three Trustees of a Trust 


known as “Jehangir Hormusjee Cama 
Trust” (referred to hereafter as “the 
Trust”), constituted under a Deed of 


Settlement dated 21st Oct. 1918. The ori- 
ginal 1st petitioner was also a beneficiary 
under the Trust. During the pendency of 
the petition, the original ist and 2nd 
petitioners died and in their place the 
present newly-added Trustees, viz., peti~ 
tioners 1 (a) to 1 (c) were brought on 
record. The Ist respondent is the Deputy 
Collector, Inami and Special Tenures 
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Abolition Branch, Bombay City. The 2nd 
respondent is the State of Maharashtra, 


2. Under the Second Inami Grant 
dated 29th May 1828, referred to in Sec- 


tion 2 (xiii) of the Bombay City (Inami 
and Special Tenures) Abolition and 
Maharashtra Land Revenue Code 


(Amendment) Act, 1969 (referred to here- 
after as “the Act”), the Trustees held 
Inami Tenure land bearing Cadastral 
Survey No. 150 of Parel-Sewri Division, 
admeasuring about 1821.91 square metres 
(equivalent to 2179.89 square yards), and 
are the superior holders within the 
meaning of S. 2 (xvi) of the Act. As such 
superior holders, the Trustees were en~ 
titled to recover land revenue in respect 
of these inami lands. By S. 4 (1) of the 
Act, with effect from the appointed day, 
viz. 1st Aug. 1971, the right of the Inam- 
dar to recover land revenue in respect 
of the Inami land under the Second Inam 
Grant was extinguished and all Inami 
lands, etc. became liable to payment of 
land revenue to the State Government in 
accordance with the provisions of the 
Act and in the case of land held by the 
superior holders under the Second Inam 
Grant, the person in possession of such 
land and liable to pay rent and assess- 
ment to the superior holders under the 
terms of that grant immediately | before 
the appointed day became primarily 
Hable to the State Government for the 
payment of land revenue due in- respect 
of such land. Under S. 5 of the Act, the 
Trustees were required to file a return 
to the Collector in respect of the said 
Inami land within 6 months from the 
appointed day, viz. ist Aug. 1971. S. 6 
provides for imposition of a penalty of 
Rs. 50 for failure to comply with the 
provisions of S. 5. Ss. 11 to 13 deal with 
payment of compensation to the Inam- 
dar. S. 14 deals with the method of 
awarding compensation to any person 
aggrieved by the provisions of the Act 
as abolishing, extinguishing, or modify- 
ing any of his rights to or interest in 


the property. Under that section such 
person was required to apply to the 
Collector for compensation within the 


prescribed period in the prescribed form. 
The effect of the Act was that the right 
of the Inamdar to recover land revenue 
in respect of the Inami land was extin- 
guished in lieu whereof payment of com- 
pensation was provided under the Act 
On 14th Jan. 1972, the Bombay City 
(Inami and Special Tenures) Abolition 
Rules, 1972, were published, Under R, 4, 
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the return under S. 5 was required to be 
made within 6 months from the appoint- 
ed day, ie, ist Aug. 1971. This period 
was extended till Ist February 1973, 
Under R. 12, the application for compen- 
sation under Section 14 was required to 
be made within one year from the date 
of the commencement of the Rules, ie, 
by 14th Jan. 1973. 

3. On 10th Sept. 1974, the Trustees 
submitted their application under S. 14 
of the Act claiming compensation in the 
sum of Rs. 3,83,157 and also prayed for 
condonation of delay (viz. of a year and 
eight months) in making that application, 
‘owing to unavoidable circumstances’. On 
llth Sept. 1974, the consultants of the 


` Trust also addressed a letter to the De- 


puty Collector (viz. the lst respondent) 
enclosing therewith in duplicate in the 
prescribed form the claim of the Trust 
for compensation. By this letter it was 
requested that the delay in the submis- 
sion of the claim be condoned as the 
same was due to “unavoidable  circum« 
stances”. On 3rd Oct. 1974 the Ist re- 
spondent issued a show-cause notice call- 
ing upon the Trustees to explain why 
their application should not be summari- 
ly dismissed as it was time-barred. 
Thereupon on 5th Oct. 1974, the consul- 
tants of the Trust addressed a letter to 
the 1st respondent stating that a repre- 
sentation was being made by the Trust 
to Government for granting of extension 
of time so that the application of the 
Trust for compensation under S. 14 
would not be time-barred. By this letter 
the Deputy Collector was requested to 
differ action until Government passed its 
orders on the representation to be made 
by the Trust. On 10th Oct. 1974 the 
Trustees through their consultants sub- 
mitted to the 1st respondent an amended 
claim for compensation under S. 14 in 
the sum of Rs. 4,68,371 based on the cor- 
rect area of the land, viz. 2179 square 
yards. It was pointed out to the Ist re- 
spondent that in the original application 
dated 10th Sept. 1974 the area was mis- 
takenly shown as 1780 square yards, The 
compensation came to Rs. 4,68,371 and 
the ist respondent was once again re- 
quested to condone the delay which was 
“owing to unavoidable circumstances”. 
On 14th Oct. 1974 the Trustees addressed 
a letter to the Minister for Revenue, Re- 
habilitation and Khar Lands, asking for 
condonation of delay in filing the appli- 
cation for compensation under S. 14 of 
the Act. By this letter the petitioners 
also asked for extension of the period 
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allowed under R. 12 for submitting the 
application for compensation. The rea- 
sons why the application for compensa- 
tion could not be filed within the pre- 
scribed period of one year were set out 
by the Trustees in this letter, On 29th 
Oct. 1974, the ist respondent addressed 
a letter to the Trust fixing the hearing 
of the petitioners’ application for com- 
pensation on 8th Nov. 1974 and stated 
that a decision regarding the delay in 
making the same would be taken at a 
later date. At the hearing on 8th Nov. 
1974 the ist respondent directed the 
Trust’s consultants to file certified ex- 
tracts’ from the City Survey Register, 
which was one on 5th Dec. 1974. On 9th 


Dec. 1974 a letter was addressed by the- 


Revenue and Forest Departments to the 
Trustees to the effect that their represen- 
tation dated 14th Oct. 1974 was receiv- 
ing the attention of Government. On 
10th Dec. 1974 the ist respondent ad- 
dressed a letter to the ‘Trust’s consul- 
tants stating that if Government order 
condoning delay was not produced, be- 
fore him within 15 days, the Trust’s ap- 
plication for compensation would be dis- 
missed. Thereupon on 16th Dec. 1974 
the consultants addressed a.letter to the 
Ist respondent requesting him to stay 
his hands as the matter was receiving 
the attention of Government as stated in 
the letter dated 9th Dec. 1974 of the 
Revenue and Forest Department. On 26th 
Sept. 1975 the Ist respondent passed his 
impugned order dismissing the Trust’s 
application for compensation on the 
ground that the delay had not so far 


been condoned (meaning thereby, by 
Government). 
4. To complete the narration of 


events, on 10th Sept. 1974, the Trustees 
had submitted their return under S. 5 
of the Act. On 8th Oct. 1974 the Ist re- 
spondent issued a show cause notice 
under S. 6 of the Act calling upon the 
Trustees to explain why action should 
not be taken for delayed submission of 

its return under S, 5. On 18th Jan. 1975 
` the Ist respondent issued a notice to the 
Trustees calling upon them to show 
cause why penalty should not be impos- 
ed on them for the late filing of the 
return under S. 5. Penalty of Rs. 50 was 
thereafter imposed on 5th Feb. 1975. 
Though the penalty proceedings have 
also been impugned in the present peti- 
tion, the same was not pressed at the 
hearing of the petition, Thus the peti- 
tioner’s challenge is now restricted only 
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to the impugned order dated 26th Sept. 
1975, 


5. It was urged by Mr. Ganesh, the 
learned counsel appearing on behalf of 
the petitioners, that an application for 
compensation made under §. 14 of the 
Act is an application covered by S. 29 (2) 
of the Limitation Act, 1963, and hence 
S. 5 of the Limitation Act would be ap- 
plicable to such an application. Mr. Ganesh 
further urged that the lst respondent 
should have applied his mind to and con- 
sidered the question of condonation of 
delay in the Trustees filing their applica- 
tion for compensation. On the other hand, 
it was urged by Mr. Shah, the learned 
counsel appearing on behalf of the re- 
spondents, that there is no provision in 
the Act or the Rules empowering the 
Collector or the lst respondent to con- 
done the delay in making the application 
for compensation. In support of this con- 
tention reliance was placed by Mr. Shah 
on R. 12. It was also urged by him that 
the Trustees had not exhausted the 
remedy available to them by way of ap- 
peal before the Maharashtra Revenue 
Tribunal and hence on this ground also 
the petition was liable to be dismissed. 


6. In order to appreciate the rival 
contentions of the parties reference may 
be made to R. 12 and Ss. 5 and 29 (2) of 
the Limitation Act. R. 12 pertains to the 
form and period within which applica- 
tion for compensation is to be made under 
S. 14 of the Act and reads as under:—~ 

“Form and period within which appli- 
cation for compensation is to be made 
under Section 14. The form of an appli- 
cation for compensation under S. 14, 
shall be in Form VI, and one year from 
the commencement of these rules shall 
be the period within which such applica- 
tion may be made.” 

7 S. 5 of the Limitation Act provides 
for extension of prescribed period in 
certain cases and states that any appeal 
or any application other than an appli- 
cation under any of the provisions of 
O. XXI of the Civil P. C., may be admit- 
ted after the prescribed period if the ap- 
pellant or the applicant satisfies the 
Court that he had sufficient cause for not 
preferring the appeal or making the ap- 
plication within such period. 

8 S. 29 (2) of the Limitation Act 
reads thus:—- 


“Where any special or local law ‘pre- . 


scribed for any suit, appeal or applica- 


tion a period of limitation different from 
the period prescribed by the Schedule, 
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the provisions of S. 3.shall apply as if 
such period were the period prescribed 
by the Schedule and for the purpose of 
determining any period of limitation pre- 
scribed for any suit, appeal or applica- 
tion by any special or local law, the 
provisions contained in Ss. 4 to 24 (in- 
clusive) shall apply only in so far as, and 
to the extent to which, they are not ex- 
pressly excluded by such special or local 
law.” 

% The present controversy between 
the parties is set at rest by a decision 
of the Division Bench of this Court in 
Vasanji Ghela v. State of Maharashtra, 
(1967) 69 Bom LR 598. In that case the 
Sales Tax Officer passed an assessment 
order disallowing certain sales on the 
ground that they did not appear to be 
genuine transactions. Against that assess- 
ment order, the petitioners filed an ap- 
peal which was disposed of by the ap- 
pellate authority against the petitioners. 
They thereupon filed a revision applica- 
tion which was decided by the Deputy 
Commissioner of Sales Tax who also 
found against the petitioners. They there- 
upon filed a revision application before 
the Maharashtra Sales Tax Tribunal 
which was decided by the Tribunal 
against the petitioners. The petitioners 
thereupon made an application to the 
Tribunal that a question of law had 
arisen out of the Tribunal’s order and 
that the same should be referred by the 
Tribunal to the High Court. Under Sec- 
tions 23 and 34 of the Sales Tax Act, re- 
spectively of 1946 and 1953 the time pre- 
scribed for application to the Tribunal 
for making a reference to the High Court 
was respectively 60 days and 90 days 
from the date of the decision of the Tri- 
bunal. By their application, the peti- 
tioners submitted that they were under 
the impression that the time for filing 
application for reference was 90 days 
from the date of the receipt of the judg- 
ment and that in connection with their 
application they were governed by the 
1953 or 1959 Sales Tax Act. On that and 
other grounds the petitioners submitted 
that the delay in filing the application 
be condoned. The Tribunal declined to 
condone the delay on the ground that it 
had no power to do so and that the ap- 
plication being barred by limitation was 
liable to be rejected on that ground. On 
behalf of the petitioners, it. was urged be- 
fore the Division Bench that under S. 5 
read with S. 29 of the Limitation Act, 
1963, the Tribunal had jurisdiction to 
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condone delay. On the other hand, on be- 
half of the department, it was urged 
that the sections of the Limitation Act 
relate and apply only to civil proceedings 
which originate in a Civil Court and that 
the provisions of the Limitation Act can- 
not apply to applications for reference 
to the High Court made under the Sales 
Tax Act. Upholding the contention urg- 
ed by the petitioners, it was observed 
by the Division Bench at page 601 of the 
Report that— 


“It is clear that sub-sec. (2) of S. 29 of 
the 1963 Act provides that in deterniining 
the period of limitation under a special 
law, the provisions contained in Ss. 4 to 
24 of the Limitation Act shall apply. It 
is, however, true that these sections will 
not be applicable in so far as, and to the 
extent to which, they are expressly ex- 
cluded by such special laws. 


“Nothing has been shown to us and it 
has not been contended that by the 1946 
Sales Tax Act application of the above 
Ss. 4 to 24 or any of them has been ex- 
cluded in respect of applications for re- 
ference made under S. 23 of that Act. 
Having regard to the unambiguous and 
clear language of sub-section (2) of S. 29 
it is clear that the Tribunal was not 
right in proceeding to decide the peti- 
tioners’ application on the footing that the 
provisions of S. 5 of the Limitation Act 
of 1963 were not applicable.” 

It was further observed at page 603 of 
the Report as under:— 


“The Tribunal was accordingly not 
right when it observed that it had no 
power to condone the delay in filing the 
reference application beyond the period 
of limitation provided by law. In not 
disposing of the petitioners’ application 
for condonation of delay on merits, the 
Tribunal failed to exercise jurisdiction 
and discretion which it had.” 


This decision of the Division Bench 
establishes in ample measure that the ist 
respondent had authority and jurisdic- 
tion to consider the Trustees’ application 
for condonation of delay. There is no- 
thing in Rule 12 which expressly ex- 
cludes the provisions of Ss. 4 to 24 of 
the Limitation Act. Nor was any other 
rule or section of the Act referred to in 
order to show the express exclusion of 
the provisions of Ss. 4 to 24 of the Limi- 
tation Act. True, the 1st- réspondent was 
under no obligation to necessarily allow 
the Trustees’ application unless of course 
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he was satisfied as to its merits. That 
however would be entirely different from 
the Ist respondent not even applying his 
mind on the question of condonation of 
delay and rejecting it out of hand as was 
done by him. Reliance was however 
placed by Mr. Shah on two decisions of 
the Supreme Court in Hukumdev Narain 
Yadav v. Lalit Narain, AIR 1974 SC 480 
and S. T. Commr., U. P. v. Parson Tools 
& Plants, Kanpur, AIR 1975 SC 1039, 
Those decisions can avail the respondents 
nothing. In Yadav’s case, which was 
under the Representation of the People 
Act, 1951, it was held by the Supreme 
Court that even in a case where the spe- 
cial law does not exclude the provisions 
of Ss. 4 to 24 of the Limitation Act by 
an express reference, it would nonethe- 
less be open to the Court to examine 
whether and to what extent the nature 
of the provisions of the special law or 
the nature of the subject-matter and 
Scheme of the special law exclude their 
operation. It was further held that what 
the Court has to see is whether the 
scheme of the special law and the nature 
of the remedy provided therein are such 
that the Legislature intended it to be a 
complete Code, and that if on an 
examination of the relevant provisions 
it is clear that the provisions of the Limi- 
tion Act are necessarily excluded, then 
the benefits conferred therein cannot be 
called in aid to supplement the provisions 
of the special Act. It was observed at 
page 490 of the Report:— 


“The provisions of S. 3 of the Limita- 
tion Act that a suit instituted, appeal pre- 
ferred and application made after the 
prescribed period shall be dismissed are 
provided for in S. 86 of the Act which 
gives a peremptory command that the 
High Court shall dismiss an election peti-~ 
tion which does not comply with the 
provisions of Ss. 81, 82 or 117.” (The 
underlining is mine). 

In the matter before me, there is nothing 
in R. 12 from which can be gathered any 
“peremptory command” inhibiting the 
concerned authority from entertaining an 
application for condoning delay. There 
is nothing in R. 12 from which it can be 





gathered that it would not be even open - 


to the concerned authority to entertain 
_an application for condonation of delay 
and to give his decision of that aspect on 
its own merits. No other rule and no 
section of the Act was relied on from 
which any such “peremptory command” 
could be gathered or from which it could 
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be held that the provisions of the Limi- 
tation Act are necessarily excluded. 

10. The Parson Tools case relied on 
by Mr. Shah also carries the matter no 
further. In that case the Supreme Court 
held that if the Legislature in a special 
statute prescribes a certain period of 
limitation for filing a particular appli- 
cation thereunder and provides in clear 
terms that such period on sufficient cause 
being shown may be extended in the 
maximum, only up to a specified time 
limit and no further, then the Tribunal 
concerned has no jurisdiction to treat 
within limitation, an application filed 
before it beyond such maximum time- 
limit specified in the statute. 


11. It is, therefore, clear that the doc- 
trine of “peremptory command” enun- 
ciated by the Supreme Court in its ear- 
lier decision in Yadav’s case, has been 
brought into effect in Parson Tools case 
by reason of the express injunction in 
the special law against any extension of 
time beyond the maximum time limit 
provided therein. In the present R.- 12 
before me, it is not possible to read 
either, in the words of the Supreme 
Court, a “peremptory command” as in 
Yadav’s case, or an express injunction as 
in Parson Tools case forbidding the con- 
cerned authority even from entertaining 
on merits the Trustees’ application for 
condonation of delay as prayed for by 
them. Once again, no other rule or no 
section of the Act was relied on from 
which any express injunction could be 
gathered or from which it could be held 
that the provisions of the Limitation Act 
are necessarily excluded. 


12. Hence this ground of challeng 
urged on behalf of the petitioners must 
succeed, 

13. The next ground on which Mr. 
Shah invited me to dismiss the petition 
was that the Trustees had not exhausted 
their alternative remedy under S. 16 of 


the Act which provides for appeal to 
the Maharashtra Revenue Tribunal 
against the Collector's award. On the 


other hand, Mr. Ganesh urged that the 
impugned order passed by the Ist re- 
spondent cannot be called an award, 
with the result that the question of at- 
tracting the provisions of Section 16 does 
not arise. In so urging Mr. Ganesh may 
not be entirely incorrect, for all that the 
lst respondent has done is not even to 
entertain the question of delay. However, 
what is more important is that in any 
event, in passing the impugned order, the 


1980 


ist respondent failed to exercise jurisdic- 
tion vested in him, with the result that 
interference is called for. 


14. In para 6 of the petition, reasons 
have been given why the delay should be 
condoned. In exercise of writ jurisdic- 
tion, it is not for me to enter into the 
merits of those reasons.. That is within 
the competence of the concerned auth- 
ority before whom the petitioners shall 
be at liberty to urge those reasons and 
such other grounds as they may deem fit 
and which shall be decided by the auth- 
ority on merits. 


15. In the result, the petition is part- 
ly allowed and the impugned order dated 
26th Sept. 1975 is set aside and the Rule 
is rade absolute accordingly. The mat- 
ter is remanded back to the proper auth- 
ority for disposing on merits the ques- 
tion of condonation of delay in the light 
of this judgment and in accordance with 
the law. There will be no order as to the 
costs of the petition. 


Petition partly allowed. 
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JAHAGIRDAR, J. 
Gulabchand Ramchand Jain. Petitioner 
v. Noorbeg Umarbeg Mirza, Respondent. 
Writ Petn. No. 2598 of 1979, D/- 2-5- 
1980. 


(A) Bombay Rents, Hotel and: Lodging 
House Rates Control Act (57 of 1947), 
Ss, 12 (2), 12 (3) (a) and 12 (3) (b) — No- 
tice under S. 12 (2) — Dispute about 
standard rent existing when notice was 
issued — Case will not be covered by 
S. 12 (3) (a) — Dispute about standard 
rent can exist even if tenant does not 
make application under S. 11 (3) within 
one month after notice — Case will be 
governed by S. 12 (3) (b). 


In order to establish that there is a 
dispute about the standard rent, it is not 
necessary for a tenant to make an appli- 
cation under S. 11 (3) read with Expla- 
nation I of S. 12 of the Bombay Rent Act 
within one month after the receipt of the 
notice under S. 12 (2). Such a dispute 
could be raised in a manner other than 
by the filing of an application for fixa- 
tion of standard rent. A dispute can exist. 
either on the date of the notice or with- 
in one month after the notice by an ap- 
propriate reply to the notice (without 
making an application under S. 11 (3) of 


GX/GX/D303/80/MRD/RSK 





Gulabchand v. Noorbeg 


Bom. 307 


the Bombay Rent Act): AIR 1964 SC 1341, 
Rel. on. (Paras 8, 10) 


Where an application under $. 11 (1) 
of the Bombay Rent Act has already 
been made it is not necessary for the 
tenant after receiving notice under Sec- 
tion 12 (2) to make a further application 
under S. 11 (3). It is enough if the re- 
quirements mentioned in S. 12 (3) (b) are 
otherwise worked out. (1974) 76 Bom LR 
344 and (1954) 56 Bom LR 619 and 1977 
Mah LJ 261, Rel. on. (Para 12) 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 12 (3) (b) — Expression ‘as directed 
by the cour? — Tenant not making pay- 
ments according to schedule originally 
fixed — Effect. 


If the Court allows explicitly or by ne- 
cessary implication the payment of rent 
on dates other than the first day of hear- 
ing and the tenant makes payments 
which are treated as payments as per 
the Court’s order it would be compliance 
with the provisions contained in S. 12 (3) 
(b). After all the orders relating to the 
deposit of rents in the Court are orders 
of procedural nature and the Court must 
have power to condone the delay, if any, 
in the said payments under S. 148 of 
the Civil P. C. Apart from this, even 
under the provisions of S. 12 (3) (b) 
there is enough latitude to the Court to 
re-schedule the dates of payments after 
they are once fixed. Held ratio of 1978 
Mah LJ 611 is not in any way affected 
by AIR 1978 SC 955 or by decision in 
AIR 1980 Bom 257. (Para 13) 


It is always desirable that the Court 
before permitting or accepting the be- 
lated payments should hear the other side 
and satisfy itself that there was sufficient 
cause for not making the payments ac- 
cording to the schedule originally fixed. 

(Para 15) 

(C) Civil P. C. (5 of 1908), O. 41, R. 22 
— Appeal or cross objection lies against 
a decree and not against a finding. 

(Para 16) 


(D) Civil P. C. (5 of 1908), O. 41, R. 22 
— Applicability to appeals arising under 
Rent Acts. 

Merely because an appeal arises from 
a decree passed under the Rent Act, the 
application of O. XLI, R. 22 of the Civil 
P. C. is not automatically excluded. Even 
under the Rent Act decrees may be pass- 
ed on more than one ground and if in 
appeal such decrees are upheld on one 
rather than the other ground prejudice 
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may not be caused to the appellant at all. 
In such a case there is no reason. why 
the provisions of O. 41, R. 22 of the Civil 
P. C. should not be applied. AIR 1972 
Andh Pra 66 and AIR 1958 Madh Pra 
221 and AIR 1972 Mys 261, Referred. 
(Para 18) 


The second aspect of the question arises 
where the trial Court has negatived the 
claim of the landlord on one ground but 
has decreed the suit on another ground 
and in the appeal by the reversal of the 
grounds a prejudice is caused to 
the tenant. In such a case the ten- 
ant may justifiably complain about the 
procedure adopted under O. 41, R. 22 of 
the Civil P. C. (Para 19) 


(The Court, however, refused to ex- 
press any final opinion on the above as- 
pect because it was not necessary to do 
so on the facts of this case.—Ed.) 


Cases Referred: Chronological Paras 
AIR 1980 Bom 257 14 
ATR 1978 SC 955 13 


1978 Mah LJ 611 4 
1977 Mah LJ 261 
AIR 1977 Guj 15 
AIR 1976 SC 2005: 78 Bom LR 213 


9, 10 
(1974) 76 Bom LR 344 12 
ATR 1972 Andh Pra 66 18 
AIR 1972 Mys 261 18 


AIR 1968 SC 1109: (1968) 3 SCR 346 


10 
AIR 1964 SC 1341 8, 9 
AIR 1964 Guj 9 9, 10 
(1958) 60 Bom LR 1359 13 
AIR 1958 Madh Pra 221 18 
(1954) 56 Bom LR 619 12 


M. A. Rane, for Petitioner; P. M. Shah, 
for Respondent. 


ORDER:— A two storeyed house in 
Amalner Town of Jalgaon District is 
tenanted by the petitioner in this peti- 
tion and the respondent is the owner of 
the said house and, therefore, the land- 
lord of the petitioner. The annual rent 


of the house, which will here- 
imafter be referred to as “the. 
suit premises”, is Rs. 500. That rent 


was fixed in the year 1957 when the peti- 
tioner took the suit premises on lease 
from the respondent, both for residence 
and business. It has been found by the 
two Courts below that though the rent 
is calculated at Rs. 500 per annum it is 
payable by the month at the rate of 
Rs. 41.65. The suit out of which the pre- 
sent proceedings have arisen is ‘Regular 
Civil Suit No. 77 of 1971 filed by the re- 





Gulabchand v. Noorbeg 


A. LR. 


spondent in the Court of the Civil Judge, 
Junior Division at Amalner for posses- 
sion of the suit premises on the grounds 
that the petitioner has failed to pay the 
arrears of rent, which were for a period 
of more than six months, within one 
month after the notice under S. 12 (2) of 
the Bombay Rents Hotel and Lodging 
House Rates Control Act (hereinafter re- 
ferred to as “the Bombay Rent Act”) was 
served upon him, that the petitioner had 
erected permanent structures on the suit 
premises without the consent of the- re- 
spondent in writing, and that the respon- 
dent required the suit premises reason- 
ably and bona fide for his own use and 
occupation. The suit was resisted by the 
petitioner by denying the permanent 
character of the structures erected upon 
the suit premises, by denying that there 
was any default on his part in the pay- 
ment of rent, and further by denying the 
reasonable and bona fide requirement of 
the respondent. It was also contended on 
his behalf that if a decree for possession 
were passed it would cause greater hard- 
ship to him than the hardship that would 
be cause to the respondent if a decree 
for eviction were refused. 

2. The learned trial Judge by his 
judgment and order dated 27th of Sept. 
1976 decreed the suit on two grounds. 
He held that the petitioner was guilty of 
default in the payment of the arrears of 
rent and a decree was warranted under 
the provisions of S. 12 (3) (a) of the Bom- 
bay Rent Act. He further held that the 
petitioner was guilty of erecting perma- 
nent structures on the suit premises with- 
out the consent of the respondent in 
writing. On the third ground he held 
that though the respondent had proved 
his bona fide and reasonable requirement 
of the suit premises the petitioner would 
suffer greater hardship if a decree for 
possession were passed. In the result he 
passed the decree as mentioned above 
mly on two grounds. 

3. The petitioner preferred an appeal, 
being Civil Appeal No. 148 of 1976, which 
was heard and dismissed by the learned 
Extra Assistant Judge of Dhulia by his 
judgment and order dated 21st of Sept. 
1979. The learned Extra Assistant Judge 
upheld the finding of the learned trial 
Judge that the petitioner was guilty of 
default in the payment of rent, thus 
meriting a decree for eviction under Sec- 
tion 12 (3) (a) of the Bombay Rent Act. 
He, however, reversed the finding of the 
learned trial Judge relating to the erec- 
tion of the permanent structures on the 
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suit premises. On this aspect the learned: 
Assistant Judge took the view that 
though the structures have been erected 
by the petitioner without the written con- 
sent of the respondent, those structures 
were by way of repairs and, therefore, 
did not warrant a decree for possession. 
On the question of the reasonable and 
bona fide requirement the learned Assist- 
ant Judge concurred with the view of 
the learned trial Judge but he differed 
from him on what is for bravity’s sake 
called the comparative hardship—a ques- 
tion arising under S. 13 (2)-of the Bom- 
bay Rent Act. He held that greater hard- 
Ship will be caused to the respondent if 
a decree for possession were refused. 
The net result was the confirmation of 
the decree passed by the trial Court on 
the ground that the petitioner was guilty 
_ of default in the payment of rent. The 
finding on the question of erection of 
permanent structures was reversed in 
favour of the petitioner while the find- 
ing on the question of comparative hard- 
ship was reversed in favour of the re- 
spondent. It may be stated at this stage 
that the respondent had not filed any 
appeal or cross objection relating to the 
finding on-the question of comparative 
hardship. Neither an appeal nor cross ob- 
jection lies against a finding, but I am 
mentioning this because Mr. Rane ap- 
pearing for the petitioner has advanced 
an argument on the legality and pro- 
priety of the learned Assistant Judge re- 
versing a finding in favour of the appel- 
lant without the respondent challenging 
the finding especially in cases arising 
under the Bombay Rent Act. The peti- 
tioner has now challenged the decree 
passed by the learned Assistant Judge. 
by this petition under Article 227 of the 
Constitution. 

4. Mr. Rane on behalf of . the peti- 
tioner has assailed the judgment of the 
Court below on two grounds. He has in 
the first place mentioned that it was an 
error on the part-of the Court below to 
hold that the present case was covered 
by the provisions of S. 12 (3) (a) of the 
Bombay Rent Act. According to him, 
there was even before the issue of the 
suit notice a dispute relating to the 
standard rent of the suit premises and, 
‘ therefore, the case should have been 
dealt with as one falling under S. 12 (3) 
(b) of the Act. It may be stated that the 
learned Extra Assistant Judge has also 
dealt with this question alternatively on 
the basis that it fell under S. 12 (3) (b) 
of the Bombay Rent Act. Dealing. so the 
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learned Assistant Judge has -held that 
the petitioner has. not complied with the 
conditions under S. 12 (3) (b) of the Bom- 
bay Rent Act meriting a protection from 
the decree of eviction. On this aspect Mr. 
Rane has relied upon a judgment of my- 
self in Mohanlal v. Khimraj, 1978 Mah 
LJ 611. More. about this a little later. 


5. Thereafter Mr. Rane. has contend- 
ed that the appeal Court below was in- 
competent to reverse a finding which was 
in favour of the appellant before it 
without the respondent having challeng- 
ed the correctness of that finding by way 
of cross-objection or by way of an ap- 
peal. According to Mr. Rane, though 
there is a decree for eviction under the 
Rent Act, the nature of the decree pass- 
ed under the different provisions of the 
Rent Act is different and different con- 
sequences flow from the decree depend- 
ing upon under which provision the de- 
cree has been passed. 


6. I will now proceed to deal with 
these contentions of Mr. Rane in that 
order. The facts show that the petitioner 
had not paid rent from the month of 
March 1968. The respondent had, instead 
of waiting for six months, sent a notice 
on Ist of May 1968 calling upon the pe- 
titioner to pay the rent. To this the 
petitioner sent a reply dated 24th of May 
1968 mentioning clearly therein that the 
respondent is demanding excessive rent 
and the agreed rent was not the standard 
rent. It had also been mentioned in this 
reply that the permitted increases which 
the respondent was claiming were not 
permissible in law. After this notice was 
received the respondent did not take any 
step for nearly three years. On 12th 
March 1971 he issued a notice demand- 
ing arrears of rent from March 1968 to 
28th February 1971. These arrears 
admittedly were for a period of more 
than six months, This was a notice under 
S. 12 (2) of the Bombay Rent Act and 
admittedly the petitioner did not pay the 
arrears as demanded in this notice. Nor 
did he file an application under S. 11 (3) 
of the Bombay Rent Act for fixing the 
standard rent as mentioned in Explana- 
tion I of S. 12 of the Bombay Rent Act. 
The question which arises is whether 
such a case falls under S. 12 (3) (a) or 
under S. 12 (3) (b).of the Bombay Rent 
Act. Briefly, if there is a dispute about 
the standard rent the case must fall _ 
under S. 12 (3) (b) of the Bombay Rent 
Act whereas if there is.no dispute about 
the standard rent.the case is governed by 
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the provisions of S. 12 (3) (a) of the said 
Act. This is so in the present case on the 
footing that the arrears of rent were ad- 
mittedly for a period of more than six 
months. 

7. Mr. Rane has contended, and in my 
opinion with full justification, that when 
the suit notice, namely, the notice dated 
12th of March 1971, was issued by the 
respondent purportedly under S. 12 (2) 
of the Bombay Rent Act, a dispute about 
the standard rent of the suit premises al- 
ready existed because .to the earlier no- 
tice issued by the respondent on Ist of 
May 1968 the petitioner had in unmis- 
takable terms replied that the respondent 
was demanding excessive rent. In the 
said reply, which is at Exhibit 54/D, it 
has heen specifically asserted by the peti- 
tioner that he was not liable to pay the 
increases in the Municipal Taxes because 
the said increases have been made on 
account of constructions made by the 
respondent and further that the respon- 
dent was demanding excessive and unfair 
rent from the petitioner. The petitioner 
called upon the respondent to inform him 
what the rent of the suit premises was in 
September 1940. The petitioner had fur- 
ther informed the respondent by this 
letter that he was prepared to pay the 
standard rent. This shows that the peti- 
tioner asked the respondent to furnish 
him the information relating to what the 
standard rent of the suit premises was 
and had contended that the rent demand- 
ed by the respondent was unfair and 
excessive. Surprisingly the respondent 
did not send any reply to this letter nor 
did he file a suit for the recovery of the 
rent demanded in his notice. On the date 
on which, therefore, the respondent sent 
the suit notice of 12th March 1971 there 
was already a dispute relating to the 
amount of standard rent. A question has 
arisen as to whether it is necessary that 
the dispute about the standard rent 
should be raised after the notice under 
S. 12 (2) of the Bombay Rent Act is issu- 
ed or whether it is sufficient that such a 
dispute existed on the date on which the 
notice is issued or even prior to that. 

8. Brief references to some of the de- 
cisions are inevitable. In Abbasbhai v. 
Gulamnabi, AIR 1964 SC 1341, the land- 
lord had issued a notice on Ist of De- 
cember 1956 and the tenant had sent a 
reply on 7th Dec. 1956 contending that 
the rent demanded by the landlord was 
excessive. Within one month after the 
receipt of the notice the tenant had not 
made an application for the fixation ‘of 
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standard rent under S. 11 (3) of the Rent 
Act but made an application under Sec- 
tion 11 (1) on 5th Jan. 1957. The Supreme 
Court held that because the tenant had 
already raised a dispute about the stand- 
ard rent by his reply dated 7th Dec. 1956, 
which was within one month after the 
issue of the notice under S. 12 (2) of the 
Bombay Rent Act, the case would be 
governed by the provisions - of S. 12 (3) 
(b) of the Rent Act. From this it must be 
held that in order to establish that there 
is a dispute about the standard rent, it 
is not necessary for a tenant to make an 
application under §. 11 (3) read with Ex- 
planation I of S. 12 of the Bombay Rent 
Act within one month after the receipt 
of the notice under S. 12 (2). Such a dis- 
pute could be raised in a manner other 
than by the filing of an application for! 
fixation of standard rent. 


9. I may now refer to the recent 
judgment of the Supreme Court in Har- 
banslal v. Prabhudas, 78 Bom LR 213: 
(AIR 1976 SC 2005). This decision deals 
with two cases. It is not’ necessary to 
refer in detail to the facts of the two 
cases dealt with by the Supreme Court. 
It is sufficient for our purpose to notice 
the law laid down in the said judgment. 
Before I do so I must point out that the 
Supreme Court noticed the proposition 
of law laid down in Abbasbhai’s case 
(AIR 1964 SC 1341) which I have men- 
tioned above. Indeed, the proposition in 
Abbasbhai’s case that a dispute must be 
deemed to be existing if a tenant had 
replied within one month of the receipt 
of the notice under S. 12 (2) of the Rent 
Act questioning the correctness of the 
rent demanded by the landlord has been 
reaffirmed by the Supreme Court in this 
case. Thereafter the Supreme Court pro- 
ceeded to consider the judgment of the 
Gujarat High Court in Ambalal v. Babal- 
das, AIR 1964 Guj 9 and approved of 
law laid down in that judgment, 
namely that: 


“In order to attract the applicability 
of S. 12 (3) (a) of the Act there must be 
non-existence of the dispute at the date 
of the notice and such non-existence 
must continue right up to the expiration 
of one month from the date of service 
of the notice so that if the dispute is 
raised at any time prior to the expira- 
tion of the said period of one month, the 
operation of S. 12 (3) (a) would be ex- 
cluded.” 


10. From what has been extracted 
from the judgment of the Supreme Court 
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interpreting the Gujarat High Court’s 
judgment in Ambalal’s case it is clear to 
me that even if on the date of the notice 
there is a dispute about the standard rent 
the case would be one governed under 
S. 12 (8) (b) of the Rent Act and not 
S. 12 (3) (a). Proceeding further, the 
Supreme Court has observed in Har- 
banslal’s case (AIR 1976 SC 2005) that 
the dispute must be in existence latest 
within one month after service of the 
notice. Thereafter the judgment in S. D. 
Chhaganlal v. D. V. Shroff, (1968) 3 SCR 
346: (AIR 1968 SC 1109) has been ex- 
plained by the Supreme Court. It is not 
necessary to refer to the same. It is true 
that in Harbanslal’s case the Supreme 
Court has mentioned that in order to 
escape from the consequences mentioned 
in S. 12 (3) (a) of the Bombay Rent Act, 
the tenant should make an application 
under S. 11 (3) of the said Act within 
one month of the service of the notice 
under S. 12 (2). This of course is one of 
the ways in which a case is taken out of 
the clutches of S. 12 (3) (a) of the Act. 
Since it has been in unmistakable terms 
mentioned by the Supreme Court that 
a dispute can exist either on the date of 
the notice or within one month after the 
notice by an appropriate reply to the 
notice (without making an application 
under S: 11 (3) of the Bombay Rent Act), 
it is clear that an application under Sec- 
tion 11 (3) read with Explanation I to 
S. 12 of the Bombay Rent Act is not the 
only way of showing that there is a dis- 
pute about the standard rent. A similar 
view has been taken by the Full Bench 
of the Gujarat High Court in Ramniklal 
v. Mohanlal, AIR 1977 Guj 15. 


11. Explanation I to Section 12 of 
the Bombay Rent Act deals with one of 
the possible situations that arise when 
there are arrears of rent for a period of 
more than six months. The tenant is at 
liberty, after having received a notice 
under S, 12 (2) of the Bombay Rent Act, 
to make an application under S. 11 (3) 
and then the presumption arising under 
Explanation I to S. 12 will necessarily be 
available to him. This, however, does 
not mean that when there is evidence te 
show that a dispute about the standard 
rent does exist the tenant must neces- 
sarily make an application under S, 11 
(3) of the Act. Even when he does not 
make such an application his case will 
be governed by the provisions of S. 12 (3) 
(b) of the Act if the evidence otherwise 


shows that there was a dispute about 
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the standard rent on the date of the no- 
tice or such a dispute is raised in any 
other way within one month after the 
receipt of the notice. From what has been 
mentioned by me above it is clear that 
in this case there was already a dispute 
about the standard rent before the re- 
spondent issued the notice under S. 12 
(2) of the Bombay Rent Act on 12th 
March 1971. The learned trial Judge pro- 
ceeded on the basis that the case was 
governed by the provisions of S. 12 (3) 
(a) of the Bombay Rent Act because the 
petitioner did not make an application 
under S. 11 (3) of that Act within one 
month after the receipt of the notice. 
His view is incorrect. The learned ap- 
pellate Judge recognised the fact that 
the petitioner had challenged the correct- 
ness of the rent claimed by the respon- 
dent but thought that the petitioner had 
raised such a dispute in an oblique man- 
ner. No convincing reason has been given 
by the learned Assistant Judge for hold- 
ing that the dispute was raised by’ the 
petitioner in an oblique manner, On the 
other hand, there is a direct challenge 
by the petitioner to the respondent tell- 
ing him that the rent demanded by him 
is excessive and asking him to inform 
what the rent of the suit premises was 
in Sept. 1940. In my opinion, there is no- 
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thing oblique in the manner in which 
the petitioner has raised the dispute 
about standard rent. It must, therefore, 


be held that there was a dispute about 
the standard rent at the time when the 
notice under S. 12 (3) of the Bombay 
Rent Act was issued and the case is 
governed by the provisions of S. 12 (3) 
(b) of the Bombay Rent Act. 


12. That a dispute about the standard 
rent might be existing even before the 
issue of the notice under S. 12 (2) of the 
Bombay Rent Act has been recognised by 
another judgment of this Court in Lim- 
bayya v. Narammabai, (1974) 76 Bom 
LR 344. In that case an application under 
S. 11 (1) of the Bombay Rent Act had 
been made and during the pendency of 
that application the landlord had issued 
a notice under S. 12 (2) of the Bombay 
Rent Act. In fact the proceedings relating 
to the standard rent were pending in a 
revisional Court when this notice was 
issued. Despite this it was held that it 
was a case governed by the provisions of 
S. 12 (3) (b) of the Bombay Rent Act be- 
cause a dispute about the standard rent 
had already been raised by filing an ap- 
plication under S. 11 (1) of the Act even 
before the issue of the notice. It was not 
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necessary in such a case to file a further 
application under S. 11 (3) read with Ex- 
planation I to S. 12 of the Bombay Rent 
Act in order to attract the provisions of 
S. 12 (3) (b) of the Bombay Rent Act. I 
respectfully. agree with this view and 
I may further point out that where an 
application under S. 11 (1) of the Bom- 
bay Rent Act has already been made it 
is not necessary for the tenant after re- 
ceiving notice under S. 12 (2) of the Act 
to make a further application under Sec- 
tion 11 (3). (See Karamsey v. Velji, (1954) 
56 Bom LR 619 at page 628 and Sayed 
Umar Sayed Ahmed v. Dadamiya, 1977 
Mah LJ 261). It is enough if the require- 
ments mentioned in S. 12 (3) (b) are 
otherwise worked out. 


13. The learned Assistant Judge con- 
sidered the case from this angle also, but 
held that the petitioner has not complied 
with the conditions under S. 12 (3) (b) 
of the Act. While so holding he noticed 
that the petitioner has not paid rent re- 
gularly every month after the issues 
were settled on 18th of February 1971. 
There is in this view of the learned As- 
sistant Judge an error which is patent 
when one considers my judgment in 
Mohanlal’s case. Mr. P. M. Shah appear- 
ing for the respondent, however, hastened 
to mention that my judgment in Mohan- 
lal’s case explaining and following 
Chagla C. J.’s judgment in Kalidas Bha- 
van v. Bhagwandas, (1958) 60 Bom LR 
1359 must be deemed to have been over- 
ruled by the recent judgment of the 
Supreme Court in Ganpat v. Sashikant, 
AIR 1978 SC 955. I have heard Mr. Shah 
at great length on this question and find 
myself unable to agree with him that the 
view expressed by me in Mohanlal’s case 
following Chagla C. J.’s judgment in 
Kalidas’s case is in any way affected by 
the judgment of the Supreme Court in 
Ganpat’s case. The question which arose 
in Ganpat’s case before the Supreme 
Court was whether the view of ‘Chagla 
C. J. in Kalidas’s case that despite the 
non-compliance by the tenant with the 
conditions mentioned in S. 12 (3) (b) of 
the Bombay Rent Act the Court had a 
discretion not to pass a decree was cor- 
rect. The Supreme Court answered it 
emphatically in the negative. It was men- 
tioned that if it was found that the ten- 
ant has not complied with the conditions 
mentioned in S. 12 (3) (b) of the Bombay 
Rent Act, the Court has no discretion not 
to pass a decree for eviction. The em- 
phasis of the judgment of the Supreme 
Court- was that S. 12 (3) (b) did not create 
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any discretionary jurisdiction in the 
Court if the conditions mentioned there- 
in are not complied with by the tenant. 
The other part of Chagla C. J.’s judg- 
ment in Kalidas’s case laying down that 
there is compliance with the provisions 
contained in S. 12 (3) (b) even if the ten- 
ant has made payments after the dates 


‘originally fixed by the Court and if the 


said payments are condoned and accepted 
by the Court has not been touched at all 
by the Supreme Court in Ganpat’s case. 
Indeed that question was not before the 
Supreme Court at all. In my opinion, 
Chagla C. J.’s judgment followed by me 
in Mohanlal’s case relating to the ques- 
tion as to whether the tenant has com- 
plied with the conditions mentioned in 
S. 12 (3) (b) by making payments which 
are subsequently accepted by or under 
the orders of the Court remains totally 
unimpaired. As I have pointed out in 
Mohanlal’s case, the crux of the ratio in 
Kalidas’s case is this that if the Court 
allows explicitly or by necessary impli- 
cation the payment of rent on dates 
other than the first day of hearing and 
the tenant makes payments which are 
treated as payments as per the Court’s 
order it would be compliance with the 
provisions contained in S. 12 (8) (b) of 
the Act. After all the orders relating to 
the deposit of rents in the Court are 
orders of procedural nature and the Court 
must have power to condone the delay, 
if any, in the said payments under Sec- 
tion 148 of the Civil P. C. Apart from 
this, even under the provisions of Sec- 
tion 12 (3) (b) of the Bombay Rent Act, 
there is enough latitude to the Court t 
re-schedule the dates of payments after 
they are once fixed. I have discussed this 
at great length in any judgment in 
Mohanlal’s case and it is not necessary 
to repeat the same. 









14. Mr. Shah then referred me to a 
judgment of a Division Bench of this 
Court in Anant Purshottam Athavle v. 
Damodar Dattatraya Bedekar, (Spl. Civil 
Appln. No. 1668 of 1975 decided on "th 
Jan, 1980): (Reported in AIR 1980 Bom 
257). This judgment delivered by Chan- 
durkar J. deals with Explanation I to 
S. 12 of the Bombay Rent Act and points 
out that the tenant would be regarded as 
showing his readiness and willingness to 
pay the standard rent if he made the 
payments regularly as mentioned in the 
said Explanation. In para 8 of the judg- 
Ment it has been specifically mentioned 
as follows:— 
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“However, in a case where the tenant 
has applied for determination of stand- 
ard rent within a period of one month 
after the notice given by the landlord 
under S. 12 (2), the first Explanation be- 
comes relevant...... 7 : 
An argument was advanced before th 
Division Bench that it was not necessary 
to make the payments regularly because 
the word “regularly” did not appear in 
Explanation I. This contention was firmly 
rejected by the Division Bench. The 
question whether if the Court itself per- 
mitted the tenant to deposit the amounts 
on dates different from those originally 
fixed there would be compliance with 
the conditions mentioned in Explanation 
I to S. 12 (2) was not before the Division 
Bench and’ was, naturally, not answered 
by it. Moreover I am here concerned 


_ With S. 12 (3) (b) and in particular with 


the expression “as directed by the Court” 
in it. 

15. After considering the judgments 
which are binding upon me and which 
have been given after the judgment in 
Mohanlal’s case, I am of the opinion that 
the view which I have expressed in 
Mohanlal’s case has not been shaken in 
any manner. In the present case, the re- 
cord clearly shows that the tenant has 
deposited the amount every time after 
making an application to the Court and 
after obtaining an order from the Court. 
I do not see how it can be said that he 
had not deposited the amounts as direct- 
ed by the Court. I must, however, men- 
tion that it is only when the Court ac- 
cepts or permits the belated payments 
that the payments will be deemed to 
have been made in accordance with di- 
rections of the Court as mentioned in 
S. 12 (3) (b) of the Act. It is always de- 
Sirable that the Court before permitting 
or accepting the belated payments should 
hear the other side and satisfy itself that 
there was sufficient cause for not making 
the payments according to the schedule 
originally fixed. In view of this legal 
position, it must be held that the peti- 
tioner has complied with the conditions 
mentioned in S. 12 (3) (b) of the Bombay 
Rent Act and no decree for eviction 
could be passed against him on the 
ground that he was guilty of default in 
the payment of the arrears of rent. 


16. The decree passed by the learned 
Assistant Judge, however, cannot be re- 
versed even when I am holding in. favour 
of the petitioner on the question of the 
default in the payment of arrears. of 


Bom. 313 


rent, because the decree which is also 
passed on the ground mentioned in Sec- 
tion 13 (1) (g) read with S. 32 of the 
Bombay Rent Act is valid. Mr. Rane, 
however, challenges the jurisdiction of 
an appeal Court in appeals arising 
under the Rent Act to reverse a finding 
of the trial Court and give a fresh basis 
to the decree in the appeal Court with- 
out the respondent having preferred an 
appeal or cross-objection against the 
finding of the trial Court which is sought . 
to be reversed by the appeal Court. The 
provisions of O. XLI, R. 22 of the Civil 
P. C. specifically provide that a respon- 
dent may support the decree under ap- 
peal on a ground which has been held‘ 
against him in the Court below. It is not 
necessary for him to prefer an appeal or 
cross-objection against a finding. An ap- 
peal or cross-objection lies against a de- 
cree and not against a finding. However, 
Mr. Rane wished to point out that the 
provisions of O. XLI, R. 22 cannot and 
should not be invoked in appeals arising 
under the Rent Act, especially under the 
Bombay Rent Act. He analysed the 
scheme of this Act and pointed out that 
a decree for possession under the said 
Act can be passed on different grounds. 
The suit itself may pray for a decree on 
several grounds. The trial Court may 
reject some of the grounds and may pass 
a decree on other grounds. If the grounds 
are reversed by the appeal Court then 
it will cause considerable prejudice to 
the tenant because the consequences fol- 
lowing from a decree for eviction passed 
will be different depending upon the 
ground on which the decree for posses- 
sion is passed. Illustrating his argument 
Mr. Rane pointed out that if a decree 
for possession is passed on the ground 
of arrears of rents or on any of the 
grounds mentioned in S. 13 (1) (a) to (f) 
of the Bombay Rent Act, there is no 
obligation of any type imposed upon the 
landlord. If, however, a decree for pos- 
session is passed on the ground mention- 
ed in S. 13 (1) (g) of the Act the land- 
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‘lord is under an obligation to occupy the 


suit premises within one month after 
obtaining the possession of the same and 
again he is under an obligation not to 
let out the said premises within one year 
to any person other than the original 
tenant. This is so provided in S. 17 of 
the Bombay Rent Act. If this condition 
is contravened by the landlord the ten- 
ant is given a right to apply to the Court 
to order the landlord to reinstate him in 
the premises from which he had been 
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earlier evicted. Similar obligation is im- 
posed upon the landlord if he obtains 
possession of the premises on the ground 
mentioned in S. 13 (1) (i) of the Bombay 
Rent Act. He also further pointed out 
that when the landlord seeks ' eviction 
of the tenant under S. 13 (1) (hh) of the 
Rent Act he is required to give under- 
taking as mentioned in S. 13 (8A) of the 
Rent Act. Similarly different obligations 
are imposed upon the landlord who seeks 
to obtain possession of the premises 
under Cl. (h) of S. 13 (1) of the Bombay 
Rent Act. 


17. Broadly speaking, two classes of 
decrees are likely to be passed under the 
Bombay Rent Act. Decrees of one class 
when executed do not entail any further 
obligation on the part of the landlord 
whereas decrees in the other class when 
executed entail the imposition of. cer- 
tain obligations on the landlord and also 
the imposition of certain conditions, Non- 
compliance with such conditions may 
result in penal consequences, The latter 
class of decrees are protective of the 
interests of the tenants to considerable 
extent. The landlord may press many 
grounds in support of his claim for pos- 
session, One of the grounds may result 
in the passing of a decree belonging to 
the first class; the other grounds may 
result in the passing of a decree belong- 
ing to the second class. If the trial Court 
passes a decree mentioned in the second 
class and refuses to pass a decree in the 
first class, there is certain protection 
given to the tenant. In the appeal Court 
it may be found that the findings of the 
trial Court are reversible. If it is found 
by the appeal Court that the finding of 
the trial Court giving rise to a decree be- 
longing to the second class is erroneous, 
the landlord may attempt to support the 
decree under the provisions of O. XLI, 
R. 22 by challenging the finding which 
has been given against him. If the ap- 
peal Court accepts his contention in that 
regard, then the decree which will be 
confirmed by the appeal Court, though 
on a ground other than the one which 
was upheld by the Court of first instance, 
will be a decree belonging to the first 
class, This will result in the removal of 

. certain protection or benefit which was 
available to the tenant as a result of the 
decree passed by the trial Court. Mr. 
Rane has, with considerable amount of 
justification, said that ultimately a dif- 
ferent type of decree has come into exist- 
ence in this case as a result of the re- 
versal of the finding at the appellate 
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stage under O. XLI, R. 22 of the Civil 
P. C. He, therefore, says that when the 
landlord is attempting to urge that the 
finding of the trial Court on a particular 
ground is erroneous, he is not supporting 
the decree but attempting to bring into 
existence a decree of a different type in 
the appeal Court. From this decree of a 
different type, different consequences and 
liabilities will ensue. This is not permis- 
sible, according to Mr. Rane, under the 
provisions of O. XLI, R. 22 of the Civil 
P. C. though under the said provisions 
themselves there are no restrictions of 
any type. ` 


18. There is considerable substance 
in this contention of Mr. Rane. How- 
ever, I notice that this question has twa 
aspects. First, merely because an appeal 
arises from` a decree passed under thel 
Rent Act, the application of O. XLI, 
R. 22 of the Civil P. C. is not automati- 
cally excluded. Even under the Rent Act 
decrees may be passed on more than one 
ground and if in appeal such decrees are 
upheld on one rather than the other 
ground prejudice may not be caused te 
the appellant at all. In such a case there 
is no reason why the provisions o 
Order XLI, Rule 22 of the Code of Civil 
Procedure should not be applied. In 
Bhagavatula Pullayya v. M. Anandan 
Chetti, AIR 1972 Andh Pra 66, Seetaram 
v. Smt. Ramabai, AIR 1958 Madh Pra 
221 and Joseph D’Souza v. State of My- 
sore, AIR 1972 Mys 261, the provisions of 
Order XLI, Rule 22 of the Code of Civil 
Procedure were held to be applicable to 
appeals arising from decrees under the 
Rent Act. However, in none of these 
cases the question as formulated by Mr. 
Rane was raised and was, therefore, not 
answered, 


19. The second aspect of the question 
arises where the trial Court has negativ- 
ed the claim of the landlord on one 
ground but has decreed the suit on an- 
other ground and in the appeal by the 
reversal of the grounds a prejudice is 
caused to the tenant. In such a case the 
tenant may justifiably complain about 
the procedure adopted under O. XLI, 
R. 22 of the Civil P. C. However, I do 
not wish to express any final opinion on 
this aspect of the case, because it is not 
necessary to do so on the facts of this 
case, In the instant case, by the appeal 
Court upholding the decree on the addi- 
tional ground of the requirement of the 
landlord has not caused any prejudice to 
the tenant. Indeed, by my finding given 
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above that the landlord is not entitled 
to the decree on the ground of default in 
the payment of arrears of rent, the only 
ground on which the decree now stands 
is the ground mentioned in S. 13 (1) (g) 
of the Bombay Rent Act. This in effect 
bestows benefit upon the tenant. On the 
facts of this case, therefore, it can be 
said that the decree for eviction now 
supported by a ground which had been 
originally negatived by the trial Court 
eannot be the subject-matter of com- 
plaint by the tenant. I, therefore, refuse 
to interfere with the said decree on the 
ground that the provisions of Order XLI, 
Rule 22 of the Code of Civil Procedure 
are not applicable without deciding the 
question whether they are applicable or 
not. 

20. After having gone through the 
- judgment of the appeal Court below I am 
satisfied that the finding both on the 
question of bona fide requirement and 
on the question of comparative hardship 
recorded by the appeal Court is a finding 
of fact disclosing no error and, therefore, 
not inviting interference from this Court 
under Art. 227 of the Constitution. 

In the result this petition must fail. 
Rule is accordingly discharged with costs. 

Petition dismissed. 


AIR 1980 BOMBAY 315 
MASODKAR AND RELE, JJ. 
Hirabai and another, Appellants v, 
Babu Manika Ingale, Respondent. 

First Appeal No. 671 of 1971, D/- 8-2- 
1980. - 
(A) Hindu Adoptions and Maintenance 
Act (78 of 1956), S. 16 — Proof of adop- 
tion — Deed of adoption registered — 
Deed containing a recital that adoption 
ceremonies were performed according to 
caste custom — Adopted son living with 
adoptive mother and adoptive mother 
applying for mutation to surrender pro- 
perty in favour of adopted son — Held 
presumption in favour of adoption was 
fortified by conduct of adoptive mother 
and other circumstances in the case, 

(Paras 10, 11) 

(B) Hindu Succession Act (30 of 1956), 
S. 14 (1) — Adoption by sole surviving 
widow — Effect — Adopted child gets 
interest in joint family property in the 
hands of his adoptive mother from date 
of adoption — Enlargement of rights 
under S. 14 (1) does not change character 
of property in her hands, AIR 1974 
Bom 65, Overruled — For conveying 
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property to adopted child widow need 
not resort to deed of gift — Even oral 


relinquishment by her in favour of 
adopted child is valid and effective. 
(Hindu Adoptions and Maintenance Act 
(1956), Ss. 12, 13). AIR 1974 Bom. 65, 
Overruled, ` 

A female Hindu, subject to the moda- 
lity described by law, has vested right 
to have a son or a daughter by adoption 
and to confer such a child all that status 
and rights and privileges of the child- 
ship in the family of such female Hindu. 
The effects of such adoption have been 
statutorily enacted by enacting Sec. 12, 
in that, with effect from the date of 
adoption, the adopted child is deemed to 
be the child of the adoptive father or 
mother for all purposes. The conferring 
of the childship and its results are indi- 
cated by using the phrase “for all pur- 
poses” and’ also having resort to a legal 
fiction by use of the phrase “shall be 
deemed to be”. Now, whatever may be 
the earlier controversy with regard to 
the effects and purposes of adoption, the 
provisions of Section 12 make the adopt- 
ed child the child for all purposes, in- 
cluding spiritual, secular or temporal. 
The deeming has the real and logical ef- 
fect of placing the adopted child on the 
same footing as the real child in the 
adoptive family of the adoptive father 
or mother, The law with regard to legal 
fiction has to be carried and implement- 
ed with all its logical results, Therefore, 
the effect of adoption obviously is, when 
the adoption is by a widow, to make the 
adopted son to be the member of the 
family of the deceased husband of the 
widow. AIR 1967 SC 1761 and AIR 1970 
SC 343, Rel, on. (Para 22) 


Juxtaposing both Sections 12 and 13 of 
Hindu Adoptions and Maintenance Act 
together, it is obvious that the main part 
of Section 12 confers all rights and pri- 
vileges upon the adopted child, includ- 
ing those which are attached to the inci- 
dent of natural birth with regard to the 
property, subject however, to the fiction 
of operation of those rights from the 
date of the adoption and those provid- 
ing for a prospective furthering, Under 
this, in the property by reason of birth, 
if the interest arises, it follows that by 
reason of adoption too a similar interest 
in the property would arise from the 
date of such adoption, subject however 
that the other members of the family 
would not be divested of the estate vest- 
ed in them, (Para 25) 
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The position of the widow taking the 
property by reason of the fact that she 
is the widow in a Hindu undivided 
family and has become a full owner 
thereof in place of limited ownership 
would not, change the character of the 
joint family property in her hands, not- 
withstanding her entitlement to deal 
with it as a full owner, This is more so 
when the Hindu widow can be the pro- 
spective mother because of the legal 
capacity to adopt a-child to herself and 
to her deceased husband, That capacity 
involves to have an adoptive child to 
herself and to her husband and to con- 
fer him with the similar status as one 
that of the natural born child, which 
event has the legal effect of creating 
interest in the joint family property if 
such a property exists at the date when 
the adoption takes effect and it begins 
to operate on the principles of prospec- 
tive furthering. The entire process is 


voluntary. Once the event is achieved, 
the effect follows. Only because a parti- 
cular legal effect ensues, the initial char- 
acter of voluntary act does not cease to 
be so and has to be continued even for 
the purpose of the result from that per- 
spective. AIR 1979 SC 993 and (1970) 76 
ITR 467 (SC), Rel. on; AIR 1970 SC 1730, 
Disting. (Para 26) 


Summarising, because of the incidents 
and inalienable attributes of the pro- 
perty and because of adoption implying 
the voluntary act of the taker there is 
no conflict with the provisions of Sec- 
tion 14 of the Succession Act and such 
taking and its effect, adoption, the 
adopted child gets interest in the joint 
family property from the date of its 


adoption. AIR 1960 Bom 463, Disting; 
AIR 1974 Bom 65, Overruled. (Para 32) 
Therefore, by reason of adoption, 


adopted child begot interest in the ad- 
mittedly joint family property. There 
was no impediment in the adoptive 
mother to surrender her interest in his 
favour. It could not, therefore, be said 
that unless the property was conveyed 
by resort to deed of gift, the surrender 
must fail. (Para 34) 

The oral relinquishment by the mother 
of her interest in Hindu joint family 
property is also valid and effective. AIR 
1965 Bom 74 and AIR 1951 Bom 4, Rel. 


on. (Para 12) 
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spondent. 


MASODKAR, J.:— This appeal occu~ 
pied considerable time of ours because 
of some intricate, important and thorny 
debate with regard to the rights of the 
adopted son in the adoptive family. As 
far as the facts are concerned, the ap- 
peal raises a very limited issue. Initially, 
the appeal was filed by Hirabai (widow 
of Harji Ingale), who was found to be 
the adoptive mother of respondent Babu. 
Hirabai died during the pendency of the 
appeal. Appellant No. 2 Latabai, who is 
a minor of 11 years of age, claims to be 
the purchaser of the property from Hira- 
bai after the adoption in issue of Babu. 
One Digamberrao, who has not examin-~ 
ed himself, is the guardian father of 
Latabai, who has, in fact, purported to 
take the sale of the property from Hira- 
bai. 


2. The suit was initially filed by 
Hirabai alone, but after the institution 
of the suit, the so-called transfer was 
effected and Latabai joined as plaintiff 
No. 2. By the suit, the relief of cancel- 
lation of the deed of adoption and con- 
sequent declaration of ownership with 
regard to Survey No. 81, admeasuring 
5 acres and 23 gunthas, was prayed for. 
It is not in dispute that one Harji was 
the owner of the suit land and he died 
sometime between 1935 and 1937, The 
property in his hands was the ancestral 
property. By the suit deed, which is at 
Ex. 83, duly executed ‘and registered on 
Mar, 9, 1962, Hirabai adopted defendant 
Babu. After the adoption, the property, 
being Survey No. 81;:was duly mutated 


rt 


1980 - 


in the name of Babu. There is some dis- 


pute between the parties with regard to . 


the application given for mutation and 
the notice issued by the Revenue Auth- 
orities (Exs. 69 and 70 respectively) and 
the mutation order dated April 20, 1963. 
The fact remains, however, that imme- 
diately after the adoption, as far as the 
suit survey number is concerned, it was 
duly mutated in the name of.the adopt- 
ed son Babu. Initially, the suit was in- 
stituted in the year 1967 on the allega- 
tions that the defendants father and 
some respectable persons persuaded the 
plaintiff Hirabai to take the defendant 
in adoption for continuing the line of 
the family and the plaintiff agreed to 
this suggestion and told them to keep 
Babu at her house and after she satis- 
fied herself about his conduct, she would 
perform. the adoption ceremonies, Ac- 
cordingly, the defendant was kept by 
the plaintiff for the purpose of satisfac- 
tion and confidence about the boy. 
Though the deed of adoption was exe- 
cuted and registered on March 9, 1962, 
no ceremonies of adoption took. place. 
Defendant Babu started living with the 
plaintiff after the execution of the deed 
and was helping her in the manage- 
ment of the estate, but as his behaviour 
was not proper and he was found to be 
dishonest to the extent that. the plaintiff 
was driven out of the land, the plaintiff 
was compelled to sue for the reliefs and 
thovgh the mutation was effected, the 
same was got dishonestly effected by the 
defendant. These allegations were not 


' materially changed even after the pur- 


chase was effected by Digamberrao ob- 
viously in the name of the minor 
daughter, Latabai, who joined as 
plaintiff No, 2, of the suit survey num- 
ber for an ostensible consideration’ of 
Rs, 25,000/-. At this stage, we have re- 
ferred to the basic allegations in the 
plaint so as to indicate that the duly 
registered deed of adoption is sought to 
be cancelled and avoided mainly on two 
grounds, firstly the want of ceremonies 
and secondly that it was, in fact, exe- 
cuted on the basis that adoption cere- 
monies will take place in future upon 
satisfaction of the good conduct of the 
defendant. As far as the mutation is 
concerned, the plea appears to be one 
of dishonesty. 


3. This being the nature of the suit, 
naturally, the defence was one of denial 
and an assertion of due adoption and 
furthermore of an assertion that not only 


the -adoption -ceremonies took place but: 


Hirabai v. Babu Manika Ingale 


Bom. 317 


actually: after the adoption the defen- 
dant was admitted in the family and as 
the adopted son, his name was recorded 
and at the time of mutation, because of 
the adoption, the plaintiff gave up all 
her interest in the suit property and 
thus, there was nothing that could be 
sold to plaintiff No, 2. 


4. The trial Court. found that there 
was no reason to cancel the deed of 
adoption and, in fact, due adoption had 
taken place. Similarly, it found that 
though there was no deed of transfer as 
such, by her express conduct and also 
by applying for mutation entirely in 
favour of the adopted son, the original 
plaintiff Hirabai, since deceased, did 
surrender her interest in the property in 
favour of the adopted son. Taking this 
view, the suit was dismissed. 


5. All these findings as well as the 
view of law that there could be surren- 
der in favour of Babu of the interest in 
property are questioned in this appeal. 
It is mainly contended that even assum- 
ing that there was, in fact, an adoption, 
it being an adoption of the year 1962, 
that is after the coming into force of the 
Hindu Adoptions and Maintenance Act, 
1956 (hereinafter called “the Adoption 
Act”), the adopted son gets no interest 
in the property, for the widow Hirabai 
under Section 14 (1) of the Hindu Suc- 
cession Act, 1956 (hereinafter called “the 
Succession Act”) became the full owner 
of the property in her hands as on 
June 17, 1956, For the purpose of sur- 
render, it is submitted that Babu must 
be possessed of interest in the property 
or else the device would be that of gift 
and there being no document to support 
such a gift, he would not get any title 
and by reason of the sale in favour of 
plaintiff No. 2, though for ostensible 
consideration flowing from the father of 
plaintiff No. 2, the plaintiffs were en- 
titled to repossess the property, being 
Survey No. 81. Í 


6. On the factual aspect, the contro- 
versy, as is decided by the learned trial 
Judge, does not admit any doubt. The 
evidence is overwhelmingly against 
plaintiff Hirabai, This being an adoption 
of the year 1962 and, admittedly, there 
being a registered document produced at 
Ex. 83, this inquiry has to begin with 
the presumption that is attached to such 
device of registered documents relating 
to adoption, as is enacted by the provi- 
sions of Section 16 of the Adoption Act. 
The presumption to be raised under 
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Section 16, no doubt, is a rule of evi- 
dence, like any other presumption, but 
until the contrary is proved, once it is 
shown that there exists a registered 
document relating to adoption, we will 
have to-presume that the adoption has 
been made in compliance with the pro- 
visions of the Adoption Act and the bur- 
den is on those who assert to the con- 
trary, to rebut the said presumption. On 
this aspect, we have the evidence of 
Hirabai and her two witnesses Dhondji 
and Bhiva as countered by the evidence 
of defendant Babu and his two witnesses 
Hanmanta and Madhav. Hirabai’s testi- 
mony is obviously interested and there 
is a studied attempt on her part to sup- 
port the alienation which she had effect- 
ed at least for ostensible consideration 
of Rs. 25,000/- in favour of the daughter 
(plaintiff No, 2) of Digamberrao, who, it 
appears, was present when the evidence 
was being taken, Hirabai claimed to be 
80 years of age and according to her, no 
ceremonies took place, but she has ad- 
mitted that there had been talks about 
taking the defendant in adoption so as 
to continue the line of her husband. She 
has further admitted that the defen- 
dant’s father had kept the defendant 


with her after the talks. She has admit-. 


ted that she had been to the Sub- 
Registrar’s Office and had executed the 
document. All the while she has assert- 
ed that no ceremonies took place. She 
has also stated that the document duly 
registered was with her all along and 
only at the filing of the suit, that is, 
after 5 years, she handed over the same 
to the pleader. According to her, even 
prior to the execution of the document, 
the defendant was residing with her and 
after about six months, he misbehaved. 
She has stated that she had not made 
any application for mutation, but her 
thumb impressions were obtained by the 
defendant on some papers. She has 
stated that she had always intended to 
take the defendant in adoption, though 
in her caste a boy of about 12 years can- 
mot be taken in adoption. She has stated 
that she sold the land to Latabai for 
Rs. 25,000/- and in exchange got some 
land of the value of Rs. 8,500/- and de- 
ducting that value, she received the 
balance. However, she was unable to 
say what amount she actually received 
at the time of the execution of the sale 
deed before the Sub-Registrar in favour 
of plaintiff No. 2, That sale-deed is at 


Ex. 63. Her cross-examination shows 
that though she was aged, she had taken 
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a particular stand with regard to the 
adoption of defendant Babu. She has ad- 
mitted that none had asked her to exe- 
cute the adoption deed. She has admit- 
ted that one Laxman Bhat was telling 
the Panchang in her village, but he was 
dead. She did not know when he died. 
He was a resident just behind her house, 
but she denied that Laxman Bhat pre- 
sided over the adoption ceremonies and 
had placed Kalas, She has also admitted 
that after the execution of the adoption 
deed, the defendant was living with her 
for about 2 or 4 years, but has denied 
that he was residing there as an adopt- 
ed son. She was not in a position to say 
when the mutation took place, but has 
stated that she got the knowledge of the 
mutation after about 2 years of the 
adoption deed. She in no uncertain 
terms admitted that after the execution 
of the adoption deed, she wanted to 
test the behaviour of the defendant for 
4 years and then perform the ceremonies, 
She was unable to say as to why the 
adoption deed was executed without the 
ceremonies. She has further admitted 
that the deed was prepared by engaging 
a pleader and she had herself gone to 
the Sub-Registrar, but never expressed 
before the Sub-Registrar that there was 
no adoption in fact. About the mutation, 
She has admitted that her thumb im- 
pression is on the application as well as 
on the notice. About the sale in favour 
of Latabai through Digamberrao, she 
had a different story to tell to the effect 
that out of the sale-proceeds, she had 
spent the entire amount except 
Rs, 1,000/-and that too she had deposit- 
ed with someone else, whose name she 
did not want to disclose. She has denied 
the suggestion that it was agreed be- 
tween her and Digamberrao that Digam- 
berrao should pay for the.expenses of 
the litigation and that was why the sale- 
deed was executed. Hirabai’s testimony 
in this manner with regard to the title 
claimed under the purchase (Ex. 63) 
clearly goes to show that this was a 
mere device to step in litigation resort- 
ed to by the father of plaintiff No, 2 
Latabai. It is apparent that Latabai is a 
minor and was not possessed of any 
means to purchase the property. Simi- 
larly, it is apparent that Digamberrao, 
the father of Latabai, was participating 
in the litigation after the suit was filed 
and purported to take the decument in 
the name of the minor daughter, It is 
further obvious that Digamberrao did 


not step in the witness box to support 
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the case of the purchase. The evidence 
of Hirabai clearly shows that though the 
document purports to be for valuable 
consideration, the whole matter is en- 
tirely suspicious. In all probability, no 
consideration passed and the document 
is a mere cover, so as to further the 
litigation against the adopted son, In this 
view and for these reasons, we are in- 
clined to hold that plaintiff No. 2 has 
not been shown to be the real title- 
holder. 


7. The evidence of the other two wit- 
nesses Dhondji and Bhiva is negative 
andthey have merely stated that no 
ceremony took place. It is indeed diffi- 
cult to understand the propriety of such 
assertion from Dhondji and Bhiva, who 
do not claim to be concerned with the 
family. However, one thing is signifi- 


. cant that both Dhondji and Bhiva have 


admitted that they were knowing 
that Hirabai was .to take the de- 
fendant in adoption and the defendant 


was, in fact, living with her and this 
was told to them by Hirabai herself. Ac- 
cording to Bhiva, the defendant was liv- 
ing with Hirabai for over a period of 
7 or 8 years, Similarly, their evidence 
suggests that in the community, to 
which Dhondji and Bhiva belong, there 
were adoptions of major boys, 


8 As against this, the evidence of 
Babu is clear about the ceremonies as 
well as the conduct of Hirabai as to how 
the deed was executed and how he was 
treated for all purposes to be the adopt- 
ed son. Similarly, his evidence is clear on 
the aspect as to how after the adoption 
the property was mutated in his name 
at the instance of Hirabai herself and 
since then how he was holding the pro- 
perty entirely for himself. He testifies 
with regard to the application at Ex. 69 
and the notice at Ex. 70. He has further 
stated how Digamberrao tried to inter~ 
meddle and rake up this dispute. He has 
further stated that he obtained a loan 
from the co-operative society on the 
strength of the suit land. He has fur- 
ther stated that he purchased an electric 
motor after the adoption and set it on 
the suit land. Nothing much is taken out 
on these aspects in the cross-examina- 


; tion. He has admitted that at the time ‘of 


the adoption ceremonies, no writing took 
place. He has further asserted that it 
was Digamberrao who before the filing 
of the suit used to come to the house 
of Hirabai and it was Digamberrao who 
was behind this litigation, He has stated 
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that it was Laxman Bhat who perform- 
ed the adoption ceremonies, He has also 
given the details of those ceremonies. 
The evidence of Hanmanta, who appears 
to be quite old, goes to show that the 
ceremonies were, in fact, gone through 
and one Laxman Brahmin did perform 


the Puja and the giving and taking took 


place. Hanmanta was himself present at 
the time of the ceremonies and he fur- 
ther had the knowledge that after the 
ceremonies, the defendant was residing 
with Hirabai as her adopted son, Ac- 
cording to Hanmanta, in fact Hirabai 
after the adoption pérformed also the 
marriage ceremony of the defendant. In 
cross-examination, Hanmanta has stated 
that he has purchased the house of Lax- 
man Bhatji, which house is adjacent to 
the house of Hirabai. Hanmanta’s evi- 
dence is straightforward and admits no 
doubt and he must have been present at 
the ceremonies, 

“9. The evidence of Madhav, who was 
the Gram Sevak, is on the aspect of 
showing how the mutation application 
(Ex. 69) was given to him, how he had 
issued the notice for the purpose of 
mutation and how the mutation entries 
were duly made. He has stated that the 
adoption deed was shown to him and 
thereafter the mutation was effected and 
after its certification, he returned the 
adoption deed. Madhav was in the vil- 
lage for about 8 to 9 years and was 
working as Village Officer. He has also 
asserted that after the application of 
mutation, the matter was published in 
the village. In cross-examination, he 
was, however, unable to say the date of 
the publication, but he stated that the 
practice is that the same is published 
within one or two days, 

10. In the deed at Ex. 83, there is 
clear mention that the adoption has been 
gone through according to the caste cus- 
tom and the religious book and after 
performing the adoption ceremonies, This 
admission on the part of Hirabai in the 
registered deed along with her evidence, 
to which we have made reference, . 
clearly goes to show that the case set 
up by Hirabai was totally false. The ad- 
mission given by Hirabai that after the 
deed was so executed after engaging the 
pleader and registered, defendant Babu 
was residing with her for quite, a long 
period and she had always intended to 
take him as the adopted son, are clearly 
suggestive of the fact that there must 
have been in fact adoption ceremonies, 
as spoken to by Babu. The evidence of 
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Madhav and Babu along with Ex. 69, the 
mutation application, also furthers and 
fortifies this inference, It is, therefore, 
obvious that Hirabai had set up totally 
unsustainable and untrue case on the 
aspect that in fact there was no adop- 
tion ceremony and the deed was execut- 
ed on the representation that such an 
adoption ceremony would take place 
thereafter. In the present case, on the 
basis of the evidence, it is obvious that 
not only the initial presumption attach- 
ed to the deed is not shaken but, on the 
other hand, it is clearly fortified by the 
conduct of Hirabai herself and the cir- 
cumstances available in the case, 


11. Having found so, we have little 
hesitation in holding that Ex. 69 evi- 
dences the unequivocal intention on the 
part of Hirabai to yield her interest in 
the suit property. The evidence of Babu 
is consistent on this aspect also. He has 
acted as the full owner thereafter of the 
suit property. In the registered deed at 
Ex. 83 itself, we find that Hirabai had 
declared that the adopted son would 
have all rights with regard to the pro- 
perty left by her deceased husband like 
those of the natural son. It is obvious 
that. in keeping with this declaration 
available in Ex. 83, Hirabai acted to 
yield her interest in favour of her adopt- 
ed son and approached the Revenue 
Authorities and surrendered the pro- 
perty in his favour. Both the findings 
recorded by the learned trial Judge on 
these aspects of facts are, therefore, af- 
firmed. 


12. As far as oral surrender by a 
Hindu in such property is concerned, 
there is good authority of this Court in 
Ramdas Chimna v, Pralhad Deorao, 66 
Bom LR 499: (AIR 1965 Bom 74), that 
it can be done without any document, 
there being no impediment of effecting 
such surrender in terms enacted by the 
provisions of the T, P. Act. We are in 
agreement with what is observed 
by the learned single Judge of 
this Court in Ramdas Chimma’s case 
that the oral relinquishment by the 
mother of her interest in Hindu Joint 
Family property exceeding Rs. 100/- in 
value is valid and effective. There is 
also the authority for such proposition 
of a_ Division Bench of this Court in 
Kisansingh v. Vishnu, AIR 1951 Bom 4, 
where the father by recourse to division 
of property evidenced by oral declara- 
tions settled the same on his sons, Thus 
there could be, in law, surrender in 
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favour of Babu by his adoptive mother 
Hirabai. 


13. However, the submission, as indi- 
cated above, is that Babu had no interest 
in the property, Hirabai being the sole 
surviving widow holding the joint family 
property and, in view of the provisions 
of Section 14 (1) of the Succession Act, 
having become the full owner thereof, 
and unless the property was conveyed 
by resort to deed of gift, the surrender 
must fail. It is further submitted that 
to be a surrender, there must be some 
interest in the property in favour of the 
person who is the beneficiary under such 
surrender. 


14. As far as Babu is concerned, once 
we uphold the adoption, as we must, not 
only because of the provisions of Sec. 16 
of the Adoption Act but because of the 
evidence in the case, the question is 
whether as a result of such adoption, he 
gets interest in the property in the 
hands ofhis adoptive mother, who was 
the sole surviving widow in the family. 
If the answer is in the affirmative, then 
it is not disputed that the surrender 
would be operative. On this aspect, 
naturally, the debate before us had been 
expansive and we have ourselves 
bestowed considerations on all aspects 
of the matter to find out as to whether 
Babu would as a result of adoption, which 
is found to be effective, possess interest 
in the property which, admittedly, is 
the joint family property coming from 
the husband of the adoptive mother 
Hirabai. 


15. The provisions of law to which 


. our attention was invited may now be 


extracted. As far as the Succession Act 
is concerned, reliance is placed on Sec- 
tion 14 (1), which reads as follows :— 
“14, (1) Any property possessed by a 
female Hindu, whether acquired before 
or after the commencement of this Act, 
shall be held by her as full owner there- 


of and not as a limited owner. 


Explanation:— In this sub-section, 
‘property’ includes both movable and 
immovable property acquired by a fema- 
le Hindu by inheritance or devise, or 
at a partition, or in lieu of maintenance 
or arrears of maintenance, or by gift 
from any person, whether a relative or 
not, before, at or after her marriage, or 
by her own skill or exertion, or by pur- 
chase or by prescription, or in any other 
manner whatsoever, and also any such 
property held by her as siridhana im- 
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mediately before’ the commencement : ‘of 
this Act” 

(Underlining provided), 

As far as the provisions of the Adoption 
Act are concerned, reliance is placed on 
Ss. 12 and 13 and those read as under :— 

“12. An adopted child shall be deem- 
ed to be the child of his or her adoptive 
father or mother for all purposes with 
effect from the date of the adoption and 
from such date all the ties of the child 
in the family of his or her birth shall 
be deemed to be severed and replaced 
by those created by the adoption in the 
adoptive family:— 

Provided that — 

(a) the child cannot marry any per- 
son whom he or she could not have mar- 
ried if he or she had continued in the 
family of his or her birth; 

(b) any property which vested in the 
adopted child before the adoption shall 
continue to vest in such person subject 
to the obligations, if any, attaching to 
the ownership of such property, includ- 
. ing the obligation to maintain relatives 
in the family of his or her birth; 

(c) the adopted child shall not divest 
any person of any estate which vested 
in him or her before the adoption”. 

“13. Subject to any agreement to the 

contrary, an adoption does not deprive 
the adoptive father or mother of the 
power to dispose of his or her property 
by transfer inter vivos or by will. (Un- 
derlining provided.) 
These provisions have to be read in the 
‘ backdrop of the Hindu personal law 
with regard to’ the device of adoption 
known to it and the institution of pro- 
perty and its -peculiar characteristics 
when it happens to be the joint Hindu 
family property or the coparcenary pro- 
perty. A little feed-back on this aspect 
is necessary. 

16.. Institution 
Hindu is as ancient as the hoary origin 
of Hindu personal law. With passage 
of time, property amongst Hindus -has 
acquired definitive characteristics. Co- 
parcenary or joint family property is 
mostly the bundle of specific rights: and 
- liabilities and a unique amalgam of 
obligations and duties. The coparcenary 
or the joint Hindu family has the origin 
in the community or the participatory 
social principles, - Joint family by -itself 
is - a wider- and larger unit than the- 
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family itself. Not only it is united by 
common kinship having. prepository ori- 
gin in ancestorship but also normally, 
subject to'well accepted principles of 
acquisition of property, it is a com- 
mensal ‘relation of the given members to 
the property, the interest in which is a 
fluctuating interest depending on the 
having rights in property. 
The basic principles of common enjoy- 
ment, common participation and definite 
rules of succession have developed over 
a period and have taken firm . founda- 
tions in the system of personal. law. With 
development and growth of families and 
their relations to property, stream of 
various principles has widened, keeping 
however the main vein entirely unaf- 


fected. The two distinct principles that 


hold the members in relation to pro- 
perty have been the commensuality in 
proprietary interest and specific rules of 
succession like survivorship along with 
the charge and obligation for the main- 
sustenance of the other 
members of the family. 


17. In law, when we conceive of pro- 
perty, pairing of its some inherent as- 
pects cannot at all be ignored. “Property” 
is a term of wide amplitude and, in fact, 
is the sum of several interests, rights 
and obligations that arise because of the 
relation of persons inter se and relation 
of group of persons with the object or 
corpus of the property. Mere object of 
property, though it may be a source of 
economic gain or be a means of produc- 
tion, is not the totality of the property 
although it is the basic item that goes 
to.make the same. This corpus or ob- 
ject becomes property because of its re- 
lation to persons. Property thus in law 
is both corpus and capacity, Beneficent 
it is always, while considering the laws 
of property and the entitlement of per- 
sons with regard to it, to keep in mind 
the jural aspect, being the character of 
the property, and entitlement of persons 
with regard to the same. It is the rela- 
tion of persons to the property that as- 
sumes first and primary importance in 
the matters of law. When we conceive 
of ownership, either limited or full in 
the context of property, we conceive of 
the entitlement of persons to deal with 
the ‘same, ownership being a specific re- 
lation of persons to property, Acquisi- 
tion -with regard to property, broadly 
speaking, comes to person either by 
operation of law or by legal device, In 
_ the matters of succession, the law pos- 
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tulates and super-imposes incident of 
heritable continuity and as such acquisi- 
tion of property by succession is an ac- 
quisition by operation of law operating 
in fact at a point of time when succes- 
sion opens to the person either because 
of legal or natural death. With death 
there is a termination of interest follow- 
ed by a new succession. Similar is the 
position in principle with regard to legal 
or natural birth of person if the family 
in which such birth takes place is attach- 
ed with the rights and privileges having 
interest and relation in property. Such 
demise is automatic upon happening of 
a given event and is the effect of the 
law that unites persons with property 
and clothe them with the entitlement 
with regard to the corpus thereof. Per- 
sons getting property via the process of 
law in this manner, subject to the pre- 
mises of given law, acquire interest in 
such property. This-and similar process 
of passage of property by operation of 
Jaw is distinctive process and has to be 
distinguished from the acquisition of 
property by devices known to law, in- 
cluding those of transfers of property 
inter vivos. 


18. As far as Hindu coparcenary or 
joint . family is concerned, once it is a 
coparcenary or the joint family having 
property, the distinctive character of the 
former is super~imposed on the latter 
as a result of the operation of law. Some 
of the distinctive and recognised char- 
acteristics of the coparcenary property 
are its capacity to be available for com- 
mon enjoyment and appropriation and 
conferring rights and interest in property 
in favour of male coparceners and 
charging an obligation in favour of female 
dependants, The entitlement of persons 
born within the coparcenary is an event 
that has its impact and imprimatur on 
the very character of the property. Once 
the character of the property is thus of 
the coparcenary by reason of its origin 
and by reason of the relation of persons 
to the said property, then the incidents 
of such property have a juridical fixity 
unless the very character of the property 
. is changed. In such property getting in- 
terest by birth and having succession by 
death are both matters of law. 


19. In the perspective of historical 
jurisprudence underlying the principles 
that are the part of the Hindu personal 
law, one shining principle stands out 
and that is that there is a constant at- 
tempt to arrest the process of individua- 
lisation and as such personal appropria- 
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tion-of property and along with it to up- 
hold and further the principles of com- 
munity of interest. Property is held all 
through in jural unity and is shared 
because of the close commensuality of 
relations. While considering, therefore, 
the laws which purport to codify specific 
subjects having impact on property, 
the backdrop of all these principles must 
necessarily be present to every interpret- 
ing mind, for without it we are likely to 
miss the very bearing on which the sys- ` 
tem of particular law purports to be 
dynamic. 


20. As far as adoption is concerned, 
subject to specific family or caste custom 
prohibiting adoption, the device is re- 
cognised by the personal law of Hindus 
and sanctioned by its shastric text, A 
son given in adoption known as Dattaka 
has all the hoary origin and full sanc- 
tion of the personal law. The object of 
adoption in the context of personal law 
has always been spiritual as well as 
temporal, in that it was meant to secure 
spiritual benefit to the adopter and his 
ancestors, (See Bal Gangadhar Tilak v. 
Shrinivas, 42 Ind App 135, 154): AIR 
1915 PC 7). Though the purpose was 
spiritual, its effect had always been tem- 
poral as well as secular, for the adopted 
was conferred with rights and. entitle- 
ments attached to the birth in the adop- 
tive family. Not only adoption resulted 
in de jure transference of the person 
from one family to another, but it con- 
ferred upon the adopted the same rights 
and privileges as those of a natural born 
legitimate son in the adoptive family 
having snapped all his ties with his na- 
tural family. Adoption has been looked 
as a process of substitution of a son of 
a deceased for spiritual reasons having 
also consequences of devolution of pro- 
perty as an accessory incident of the 
adoption itself. (See Chandrasekhara v. 
Kulandavelu, AIR 1963 SC 185), The 
adopted son is clothed with the rights of 
inheritance as a natural born son in the 
adoptive family, subject to the known 
and recognised exceptions with regard 
to the quantum of inheritance, Qua the 
coparcenary, the adopted son from the 
moment of his adoption becomes the 
member thereof and enjoys all the rights 
and privileges as though he was born as 
a coparcener, Under the tenets of Hindu 
Law, when adoption is made by a widow 
or a widower, it does have the effect of 
divesting of estate which result does not 
follow when the adoption is made by a 
married male member during his life- 
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time, for in that case upon his death the 
estate would vest in the adopted son as 
the nearest and apparent heir. Both in 
the case of widow and widower, the 
adoption has the effect of divesting of 
the estate that had vested upon the 
death of the spouse. The adoption, there- 
fore, implies to some extent the process 
of self-divesting of inherited estate ob- 
viously because it is the accessory re- 


notwithstanding the power to adopt hav- 
ing no bearing upon any question of 
vesting or divesting of the property. 
(See Madana Mohana v, Purushotthama, 
AIR 1918 PC 74, quoted with approval 
in Gurunath v. Kamalabai, AIR 1955 SC 
206). In Krishnamurthi v, Dhruwaraj, 
AIR 1962 SC 59, the Supreme Court on 
the basis of its earlier decision rendered 
in Shrinivas Krishnarao v. Narayan 
Devji, AIR 1954 SC 379, stated the prin- 
ciples with regard to the rights of an 
adopted son in the matters of property 
of his adoptive father and also of the 
collaterals as follows :— 


“(i) An adopted son is held entitled 
to take any defeasance of the rights ac- 
quired prior to his adoption on the ground 
that in the eye of law his adoption relates 
back, by a legal fiction, to the date of 
the death of his adoptive father, he be- 
ing put in the position of a posthumous 
son. 


(ii) As a preferential heir, an adopted 
son (a) divests his mother of the estate 
of his adoptive father; (b) divests his 
adoptive mother of the estate she gets 
as an heir of her son who died after the 
death of her husband, 


(iii) A coparcenary 
sist so long as there is in existence a 
widow of a coparcener capable of bring- 
ing a son into existence by adoption; 
and if the widow made an adoption, the 
rights of the adopted son are the same 
as if he had been in existence at the 
time when his adoptive father died and 
that his title as coparcener prevails as 
against the title of any person claim- 
ing as heir to the last coparcener. 

{iv) The principle of relation back ap- 
plies only when the claim made by the 
adopted son relates to the estate of his 
adoptive father. The estate may be de- 
finite and ascertained, as when he is the 
sole and absolute owner of the proper- 
ties,or it may be fluctuating as°when he 
is a member of a joint Hindu family in 
which the interest of the coparceners is 
liable to increase by death or decrease 
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by birth, In either case, it is the interest 
of the adoptive father which the adopted 
son is declared entitled to take as on the 
date of his death. This principle of re- 
lation back cannot be applied when the 
claim made by the adopted son relates 
not to the estate of his adoptive father 
but to that of a collateral. With refer- 
ence to the claim with-respect to the 
estate of a collateral, the governing prin- 
ciple is that inheritance can never be 
and that once it devolves 
on a person who is the nearest heir under 
the law it is thereafter not liable to be 
divested. When succession to the pro- 
perties of a person other than adoptive 
father is involved, the principle applica- 
ble is not the rule of relation back but 
the rule that inheritance once vested 
could not be divested. 

(v) The estate continues to be the estate 

of the adoptive father in whosoever’s 
hands it may be, that is, whether in the 
hands of one who is the absolute owner 
or one who is a limited owner”. 
In that case, one Krishnabai owned the 
property as full owner on the death of 
her father Narasappagouda, but her title 
was defeasible on Tungabai, widow of 
Bandegouda, adopting a son to her hus- 
band Vasappa and after him his sons 
inherited the property of Krishnabai 
and thus the appellants had claimed 
under Krishnabai. The Supreme Court 
found :— 

SM eseaseseees such claim is therefore de- 
feasible on the adoption of a son by 
Tungabai. The fact that Krishnabai in- 
herited the property of her father ab- 
solutely, does not affect this question of 
title being defeated on the adoption of a 
son by Tungabai. The character of the 
property does not change, as suggested 
for the appellants, from coparcenary pro- 
perty to self-acquired property of Kri- 
Shnabai so long as Tungabai, the widow 
of the family, exists, and is capable of 
adopting a son, who becomes a copar- 
cener”. (Underlining provided). 

It is obvious, therefore, that, depending 
upon the character of the property, by 
adoption, the adopted son acquires the 
interest and entitlement thereto involv- 
ing the result of divesting of estate by 
inheritance of persons other than the 
adoptive father and mother. As far as 
the adoptive father or mother is con- 
cerned, it is obviously a case of self- 
divesting of the estate again depending 
clearly on the character of the property 
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in the hands of the adoptive father or 
mother: It is equally obvious that, as 
stated’ in the principles’ énumerated in 
Krishnamurthi’s case (AIR 1962 SC 59) 
(supra) in the eye of law there is a de 
jure relation back of the adopted son 
for the purpose of his entitlement to the 
date of the death of his adoptive father, 


he being put in the position of a post~ . 


humous son. As a part of this doctrine 
of relating back, defeasance of the rights 
already acquired followed and was work- 
ed out even with regard to the estate 
vested by inheritance. 


21. We have set out all these principles 
so as to have a feed-back background 
for the purpose of understanding the 
changes brought about by the provisions 
of the Succession Act and the Adoption 
Act. It may be stated at the outset that 
the Succession Act, which is an Act to 
amend and codify the law relating to in- 
testate succession among Hindus, became 
operative on June 17, 1956, while the 
Adoption Act, which is meant to amend 
and codify the law relating to adoptions 
and maintanance among Hindus, was 
applied as from December 21, 1956. At 
the outset, it may be further observed 


that these two Acts are the Acts on. 


specific subjects and, to the extent of ex- 
press enactments, substitute the personal 
Shastric law applicable to Hindus to the 
extent it is inconsistent with any of the 
provisions of these enactments. Being 
specific enactments on specific ` subjects, 
these do not pre-empt the entire personal 
law, including the institutions governed 
by those laws except to the extent speci- 
fically provided for by the provisions of 
these laws. Generally speaking, the basic 
institution of Hindu joint family or the 
coparcenary is not intended to be affect- 
ed except to the extent of enlargement 
of the estate held by the females who 
had no status of the coparcener but could 
be the members of Hindu joint family, 
and even the rule of survivorship appli- 
cable to the Mitakshara coparcenary 
property has been afforded the status of 
enacted legislation by Section 6 of the 
Succession Act, subject to the specific 
rule of devolution enacted by the pro- 
viso. Furthermore, the Succession Act, 
does not purport to define the term 
“property” nor the Adoption Act defines 
the term “adoption” and these terms in 
these Acts are obviously to be under- 
stood as having reference to the recog- 
nised definite connotations applicable to 
these terms in the contemplation of the 
Hindu personal law. As -far as adoption 
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is concerned, . the term is well .known-to 
both social ‘and legal vocabulary and it 
indicates the process of voluntarily- tak- 
ing into any relationship (as heir, son, 
father, etc.) which the person so taken 
did not previously occupy. Forging such 
familial relation is the first and fore- 
most implication of adoption, With regard 
to the child, when such a child is taken 
in adoption, it clearly implies that such 
taking involves not only taking that 
child as a relative and. making it as one’s 
own child but also conferring such a 
child with all the familial rights and 
privileges attached to such childship or 
such of them as the law permits and 
sanctions to be thus conferred. Such 
taking implies two logical and legal con- 
sequences. Firstly, it implies a voluntary 
creation of relationship by the act of 
taker and secondly, upon the child so 
taken or adopted, its conferment of rights 
and privileges attached to such childship. 
It follows, therefore, that the taker by 
the very necessary implication of the 
legal device of adoption confers not only 
the status but also the rights and privi- 
leges which are just the necessary inci- 
dents of childship, subject to the express 
provisions of law. Adoption thus is a 
legal device of taking and has the result 
of substitution in the family of the taker 
along with the rights and privileges an- 
nexed to such status. If such rights and 
privileges are the rights and privileges 


in property, then upon such taking, those~ 


inhere in the child so taken, 


.22. As far as the provisions of the 
Succession Act are concerned, the capa- 
city of the female to be the prospective 


` mother by adoption to herself and to her 


husband is obviously not affected. She 
continues to possess that capacity and 
when she is a widow in a Hindu family, 
she has full and unimpeded authority to 
adopt. Section 8 of the Adoption Act 
expressly declares such capacity in 
favour of the female Hindu of the kind 
mentioned therein to take a son or a 
daughter in adoption. It is implicit in 
Section 8 that a female Hindu, subject 
to the modality described by law, has 
vested right to have a son or a daughter 
by adoption and to confer such a child 
all that status and rights and privileges 
of the childship in the family of such 


~ 


~ 


female Hindu. The effects of such adop-| ~ 


tion have been statutorily enacted by 
enacting ` Section 12, in that, with effect 


‘from the date of adoption, the adopted 


child, is deemed to be the. child of the 


adoptive father or mother for, all pure 
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poses, The conferring of the, childship 
and its results .are. . indicated by - using 
the phrase “for all 


having resort to a legal fiction by use 
of-the phrase “shall be deemed to .be”. 


Now, whatever may be the earlier con- 
troversy with regard to the effects and 
purposes of adoption, the provisions of 
Section 12 make the adopted child the 
child for all purposes, including spiri- 
tual, secular or temporal. The deeming 
has the real and logical effect of placing 
the adopted child on the same footing 
as the real child in the adoptive family 
of the adoptive father or mother, The 
law with regard to legal fiction has to 
be carried and implemented with all its 
logical results. (See State of Bombay v. 
Pandurang, AIR 1953 SC 244). Therefore, 
the effect of adoption obviously is, when 
the adoption is by a widow, to make 
the adopted son to be the member of the 
family of the deceased husband of the 
widow. In the case of Sawan Ram v. 
Kalawanti, AIR 1967 SC 1761, with re- 
gard to Section 12, the Stipreme Court 
observed :— 


. “The section, ‘in its principal clause, 
not only lays down that the adopted child 
shall be deemed to be the child of his 
or her adoptive father or mother for all 
purposes with effect from the date of 
the adoption, but, in addition, goes on 
to define the rights of such an adopted 
child. It lays down that from such date 
all the ties of the child in the family of 
his or her birth shall be deemed to be 
severed and replaced by those created 
by the adoption in the adoptive family. 
A question naturally arises what is the 
adoptive family of a child who is adopt- 
ed by a widow, or by a married woman 
whose husband has completely and finally 
renounced the world or has been declared 
to be of unsound mind even though alive. 
It is well recognised that, after a female 
is married, she belongs to the family of 
her husband. The child adopted by her 
must also, therefore, belong to the same 
family. On adoption by a widow, there- 
fore, the adopted son is to be deemed to 
be a member of the family of the -de- 
éeased husband of the widow. Fur- 
ther still, he loses all his rights in the 
family of his birth and those rights are 
replaced by the rights created by the 
adoption in the adoptive family. The 
right, which the child had, to succeed to 


' property by virtue of being - ‘the son of 


‘His natural father, in the family of his 


birth, is, thus, clearly ‘to be replaced - by -. 
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similar rights in the, adoptive family, 
he.would certainly 
obtain those rights in the capacity of. a 


` member of that family as an. adopted son 
of the deceased husband of.the widow, 


or the married female, taking him in 
adoption, This provision in Section 12 
of the Act, thus itself makes it clear 
that, on adoption by a Hindu female 
who has been married, the adopted son 
will, in effect, be the adopted son: of her 
husband also”, 
Similarly, in Sitabai v. Randia 
AIR 1970 SC 343, after noticing. the pro- 
visions of Sections 11 and 12 of the Adop- 
son Act, the Supreme Court observed :— 
..that the effect. of adoption under 
ie “Act is that it brings about severance 
of all ties of the child given in adoption 
in the family of his or her birth, The 
child altogether ceases to have any test 
with the family of his birth. -Correspond- 
ingly, these very ties are automatically 
replaced by those created by the adop- 
tion in the adoptive family. The legal 
effect of giving the child in adoption 
must therefore be to transfer the child 
from the family of its birth to the 
family of its adoption.... .....: ... The 
scheme of Sections 11 and 12, therefore, - 
is that in the case of adoption by a 
widow the adopted child becomes absorb- 
ed in the adoptive family to which the 
widow belonged. In other words the 
child adopted is tied with the relation- 
ship of sonship with the deceased hus- 
band of the widow. ...........:00 The true 
effect and interpretation of Secs. 11 and 
12 of Act, No. 78 of 1956 therefore is 
that when, either of the spouses adopts 
a child, all the ties of the child in the 
family of his or her birth become com- 
pletely severed and these are all re- 


` placed by those created by the adoption 


in the adoptive family. In other words 
the result of adoption by either spouse 
is that the adoptive child becomes the 
the child of both the spouses”. 

These authorities are enough to indicate 
that by express statute, the Adoption 
Act provides for the effect of adoption, 
when the adoption is by a widow, to 
make the adopted child the child born 
in the family and taken in adoption 
having relationship with the deceased 
husband of the widow. The legal. result 
in the matter of status is to make the 
child the child of both the supouses, 


23. If this be the legal effect expressly 
enacted by Section 12 of the Adoption 
Act to confer the status in the adoptive 
family and-relate' the: child to-the dééeas- 
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ed spouse in the case of adoption by.a 
widow or widower, it follows that from 
the date when this legal result is in fact 
achieved, though by enacting a fiction, 
all the rights and privileges attached to 
that status must as’ a necessary conse- 
quence be implied as annexed and avail- 
able to the person upon whom such a 
. Status is conferred. One of the recognis- 
ed and admitted consequences of such 
status is the right and interest with re- 
gard to the property either belonging 
to the family or belonging to the father 
or mother or both, depending upon the 
incidents of such property and the 
entitlement of the child with regard 
to it by reason of the birth in such 
family. Section 12 of the Adoption Act, 
which deals with the effect of adoption, 
and Section 13 of the Adoption Act, 
which deals with the right of adoptive 
parents to dispose of their properties, 
are obviously enacted for distinct pur- 
poses and will have to be comprehended 
as such. The fiction evolved and exist- 
ing and known as “relation back 
doctrine” had, as stated above, the effect 
of introducing somewhat anomalous legal 
fiction so as to confer rights with re- 
spect to the property of the adoptive 
father and of collaterals of the adopted 
son. As a fiction, such a son was treated 
to have been born to the adoptive father 
and was placed in the position of a pos- 
thumous son. (See Srinivas Krishnarao v. 
Narayan Devji, AIR 1954 SC 379). To 


treat it so, his adoption was tacked back- ` 
wards to the date of the death of the. 


adoptive father and on that basis his 
rights in the property of the adoptive 
father and of his collaterals were work- 
ed out. Thus, relating back had two 
significant effects, one as to the anterior 
status conferred upon the adopted son 
and along with it conferring rights in 
property on the basis that such status was 
fictionally available at that anterior date. 
Having clothed the adopted son in this 
manner with status along with the rights, 
the further rights of the coparcenary and 
its property were worked out, To do away 
expressly with this fiction which had 
the anomalous as well as unfair results, 
the Legislature has enacted the provi- 
sions of. Section 12 and, as stated above, 
while doing so, has also resorted to a 
new legal fiction by preference for the 
‘phraseology having words indicating the 
same. The availability of the words 
“shall be deemed to be” and also the 
words “for purposes” is clearly meant 
to introduce and substitute a new legal 
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fiction. Instead of relate back under the 
provisions of Section 12, there is a clear 
intendment of prospective-furthering. 





“This prospective-furthering of the effects 


will have dual incidents of admitting 
status and conferring rights and privi- 
leges, including the rights and privileges 
in property, for the purpose of giving ef- 
fect tothe status as that ofthe child born 
to the wedded spouses, this prospective- 
furthering implies that because of the 
device of adoption, though the child is 
taken by one of the spouses, the child 
equally is the child of the other and for 
that purpose, that is, for conferring the 
childship, it will have to be deemed that 
both the adoptive father and mother are 
available to confer that status upon the 
child. Therefore; the act of adoption 
by the prospective mother would be the 
act of adoption for herself as also for 
her deceased husband, who, in fact, is 
dead but for the purpose of law would 
be deemed to be available as and when 
the adoption takes effect, This prospec- 
tive-furthering ‘appears to be implicit 
in Section 12 and will have to be applied 
on the same principles which are not 
otherwise inconsistent with any of the 
provisions of either the Succession Act 
or the Adoption Act. As a consequence 
of this position, it follows that on the 


` date of the adoption, the adopted child 


becomes the immediate heir to his de- 
ceased father or mother from that date 
and acquires all accessory capacity to 
take the property, The property in such 
premises follows the status. The words . 
“for all purposes” are indicative of the 
legislative intent and would include the 
rights in property which come by reason 
of the birth in the adoptive family. The 
prospective-furthering implies negative- 
ly a prohibition with regard to the 
rights running anterior to the date of 
adoption and on that basis to claim rights 
and privileges with regard to- the pro- 
perty, notwithstanding the deeming in- 
troduced by Section 12 so as to make 
the child born to the two spouses, one 
of whom is already dead. The rights 
and privileges, therefore, by virtue of 
the prospective-furthering would get 


annexed to whatever remains of the 


property as on the date the effect of » 


adoption is enjoined to take place, Hav- 
ing thus repealed the relation back 
doctrine, the Legislature has taken care 
to confer express rights and privileges 
upon the adopted child and such rights 





A 


‘so as to achieve the 
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and privileges are not restricted by any 
express words available in S. 12. This was 


obviously necessary because from the - 


date of the adoption all the ties of the 
child from his natural family are deem- 
ed to be severed and replaced by those 
created by the adoption in the adoptive 
family. The process is that of legal pre- 
emption of rights by providing severance 
and substitution. If, therefore, in the 
natural family of birth the child had 
the right because of the birth, he is plac- 
ed in the position to claim a similar right 
in the adoptive family. Once this posi- 
tion is available in the text of Section 12, 
which introduces legal fictions which 
are required to be worked out logically 
statutory results, 
then if follows that in the adoptive 
family, if there be the property of the 
family in which a child born in the 
family gets interests by reason of the 
birth, then such a right will be deemed 
to have been conferred as a result and 
effect of adoption, subject however to 
the exceptions expressly provided for by 
clause (c) of the proviso to Section 12. 
The process, primarily, as we have in- 
dicated above, is the process of statutory 
conferring of status followed by the 
rights and privileges in the adoptive 
family and while considering clause (cj 


-of the proviso, we will have to bear 


this object of prospective-furthering 
clearly in view. 


24, With regard to this special provi- 
sion contained in cl, (c) of the proviso to. 
S. 12 of the Adoption Act we have the 
observations of the Supreme Court in 
Sawan Ram v. Kalawanti, AIR 1967 SC 


í 1761 at p. 1765, to the following effect:— 


3 


see sevesen making such a provi- 
tion, "the Act has narrowed down 
the rights of an adopted child 


as compared with the rights of 
a child born posthumously. Under 
the Shastric law, if a child was adopted 
by a widow, he was treated as a natural- 
born child and, consequently, he could 


divest other members of the family of 
Tights vested in them prior to his adop- 


tion, It was only with the limited ob- 


ject of avoiding any: such consequence 


on the adoption of a child by a Hindu. 


widow that these provisions in clause (c) 
of the proviso to Section 12, and Sec- 
tion 13 of the Act were incorporated. In 


that respect, the rights of the adopted- ; 


child were restricted. It is to be noted 
that this restriction was placed on the 
rights of a child adopted by either a 
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male Hindu or a female Hindu and not 
merely in a case of adoption by a female 
Hindu. This restriction on the rights of 
the: adopted child cannot, therefore,. in 
our opinion, lead to any inference that 
a child adopted by a widow will not be 
deemed to be the adopted son of her 
deceased husband,” (Underlining pro- 
vided). 

25. In Sitabai v. Ramchandra, AIR 
1970 SC 343, the Supreme Court was con- 
sidering the effect of adoption that took 
place on March 4, 1958 in the coparcena- 
ry of two brothers, one of whom died 
in 1930 and the other after adoption in 
1958. The widow of the first adopted 
a son prior to the death of the sole sur- 
viving coparcener, The judgment, under 
appeal before the Supreme Court, of the 
Madhya Pradesh High Court had taken 
the view that as the son of the adoptive 
mother came in the family from the 
date of adoption, he did not obtain any 
coparcenary interest in the joint family 
properties, Reversing this reasoning, 
the Supreme Court observed that at the 
time of adoption the joint family con- 
tinued to exist and the disputed proper- 
ties did retain their character of copar- 
cenary properties, for under the Hindu 
system of law a joint family may consist 
of a single male member and widows of 
deceased male members and that the 
property of a joint family did not cease 
to belong to a joint family merely be- 
cause the family was represented by a 
single coparcener who possessed rights 
which an absolute owner of property 
may possess. The judgment of the Judi~ 
cial Committee in the case of Attorney 
General of Ceylon v. Arunachalam Chet- 


. tiar, 1957 AC 540, was quoted with ap- 


proval stating that it is only by analys- 
ing the nature of the rights of the mem- 
bers of the undivided family, both those 
in being and those yet to be born, that 
it can be determined whether the 
family property can properly be des- 
cribed as ‘joint property’ of the undi- 
vided family, The Supreme Court 
quoted from the Judicial Committee’s 
observation to the effect :— 
“,.......though it may be correct to 
speak of him as the ‘owner’, yet it is still 
correct to describe that which he owns 
as the joint family property. For his 


ownership is such that upon the adoption 


of a son it assumes a different quality; 


it is such, too, that female members of 
the family (whose members may in- 





crease) have a right to maintenance out” 
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of it and in some --circumstances to a 
charge for maintenance upon it. And 
these are incidents ‘which arise, notwith- 
standing his so-called ownership, just 
because the property has been and has 
not ceased to be the joint family pro- 
perty.” (Underlining provided). o 
The Supreme Court further pointed out 
that the basis of the decision of the Judi- 
cial Committee was that the property 
which was the joint family property of 
the Hindu undivided family did not cease 
to be so because of the ‘temporary reduc- 
tion of the coparcenary unit to a single 
individual” and that the character of 
the property, namely, that it was the 
joint property of a Hindu undivided 
family, remained the same. This. deci- 
sion thus clearly laid down that after 
permissible adoption by the widow of 
the deceased coparcener, the adopted 
son by reason of that became the adopt- 
ed son of both the widow and her de- 
ceased husband and’ further became a 
coparcener with the sole surviving copar- 
cener and got rights in the joint family 
property of the coparcener. The ratio of 
both Sawan Ram’s case (AIR 1967 SC 
1761) and Sitabai’s case (AIR 1970 SC 
343) clearly goes to show that the excep~ 
tion carved out by clause (c) of the pro- 
viso to Section 12. of the Adoption Act 
is meant only to protect the others of 
rights vested in them prior to the adop- 
tion and is not intended to deprive the 
adopted child of the rights with regard 
to the property belonging to the joint 
family, wherein such child would have 
got interest by birth, the date of his 
birth only being fixed fictionally to the 
date of the adoption. Section 13 of the 
Adoption Act is clearly enabling and does 
not deal with the property wherein by 
reason of birth an interest is created, 
but deals with the property belonging 
to the adoptive father or mother. It pre- 
serves, notwithstanding the adoption, 
the right of the adoptive father or mother 


to dispose of his or her property by trans- 


fer inter vivos or by will. Obviously, 
the provision was enacted so as to clari- 
fy that adoption would not have the 
negative. effect on the right of owner- 
ship with regard to.the property belong- 
ing to the adoptive father or mother. 
Being born as a son by the device of 
adoption, a child could claim against. the 
adoptive father or mother the right of 
proper maintenance which was likely te 
be raised as a charge against the proper- 
ty of the adoptive father or mother. It is 


presumably to clarify that the right of 
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disposition is unaffected by the adoption 
that the- provisions of Section 13 have 
been enacted. Juxtaposing both Secs, 12 
and 13 together, it is obvious that the 
main part of Section 12 confers all rights 
and privileges upon the adopted child; 
including those which are attached to 
the incident of natural birth with regard 
to the property, subject however to the 
fiction of operation of those rights from 
the date of the adoption and those pro- 
viding for a prospective-furthering. Under 
this, in the property by reason of birth, 
if the interest arises, it follows that by 
Teason of adoption too a similar interest 
in the property would arise from thé 
date of such adoption, subject however 
that the other members of the family 
would not be divested of the estate vest: 
-ed in them, 


26. The position of the widow taking 
the property by reason of the fact that 
she is the widow in a Hindu undivided 
family and has become a full owner there- 
of in place of limited ownership would 
not, in our view, change the character of 
the joint family property in her ‘hands, 
notwithstanding her entitlement to deal 
with it as a full owner. In the ear- 
lier part of the judgment, we have in- 
dicated that the position of a Hind 
widow, as a prospective mother having, 
capacity to adopt, has to be kept in view 
while considering her right and entitle~ 
ment with regard to the property be- 
longing to the Hindu joint family that 
may happen to come in her hands 
Section 14 (1) of the Succession Act is a 
declaratory provision and, no doubt, 
declares that the property possessed by. 
a female Hindu, whether acquired before ~ 
or after the commencement of the Act, 
shall be held by her as full owner there- 
of and not as a limited owner, “but this 
declaration of the statute has to be un- 
derstood in the context of the law that 
was being replaced by the enactment of 
Section 14 prior to this enactment, a 
Hindu female was holding the property 
that came to her from the family of her 
husband “as a limited owner”, indicat- 
ing thereby her limited capacity or en- 
titlement to deal with the property. 
That capacity and entitlement were 
enlarged by enacting the provisions of 
Section 14 (1) by use of the words "shall . 
be held by her as full owner” in juxta- 
position of the negative clause” "and 
-not as a limited owner”. (See Vajia v. 
Thakorbhai, AIR 1979 SC 993). No doubt, 
Section 14 (1) comprises all - propertiés, 
including those acquired by inheritance, 
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and further declares the female Hindu 
to be the full owners, However, it has 
no effect in changing the original char- 
acter of the property, if that be the pro+ 
perty of the joint family. In the case 
of Commr. of Income-tax v. Veerappa 
Chettiar, (1970) 76 ITR 467 at p. 470, the 
Supreme Court laid down :— 


“It is not predicated of a Hindu ER 
family that there must be a male member 
in existence. Even after the death of 
the sole male member, so long as the 
property which was originally of the 
joint Hindu family remains in the hands 
of the widows of the members of the 
family and is not divided among them, 
the joint family continues”, 


It is obvious that notwithstanding the 
fact that the property comes in the 
hands of the Hindu widow, it does not 
lose its character as the one that belongs 
to the Hindu joint family. This is more 
so when the Hindu widow can be the 
prospective mother because of the legal 
capacity to adopt a child to herself and 
to her deceased husband. That capacity 
involves, as we have indicated earlier, 
to have an adoptive child to herself 
and to her husband and to confer him 
with the similar status as one that’ of 
the natural born child, which event has 
the legal effect of creating interest in 
the joint family property if such a pro- 
perty exists at the date when the adop- 
tion takes effect and it begins to operate 
on the principles of prospective-further- 
ing. The entire process is voluntary. Once 


the event is achieved the effect follows. 
Only because a particular legal effect 
ensues, the initial character of voluntary 
act does not cease to be so and has to be 
continued even for the purpose of the 
result from that perspective. 


27, This discussion would show that 
on the high authority of the decisions of 
the Supreme Court, to which we have 
made reference, it is an outstanding 
feature of the joint Hindu family pro- 
perty, whether in the hands of the sole 
surviving coparcener or in the hands of 
the widow, that it retains its character 
as well as. all its incidents. In other 
words, such a property has juridical 
fixity in retaining its character and in- 
cidents with certain inalienable attri- 
butes, which for the purpose of law must 
be treated as part of the property, and 
whosoever gets the same in the family 
takes the same with all such inalienable 
attributes. At.this stage, we may again 
state. that the .event of birth. of a co- 
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such a coparcener with regard to the, 
property of the coparcenary. This has 
obvious purpose to serve so as to further 
the principle of common-sharing and 
avoiding individual appropriation of” pro- 
perties. In the context of Section 14 (1) 
of the Succession Act, though the section 
declares that the property shall be held 
by the female Hindu as a full owner 
thereof, in our view, it has not the effect 
of changing the basic character of the 
coparcenary pruperty. As far as that pro- 
perty is concerned, the change is in the 
matter of her entitlement to deal with 
the same and that is made explicit by 
use of the phrase “not as a_ limited 
owner”, When the female is a widow and 
gets the property in her hands because 
she happens to be the widow in the joint 
family, all the previous historical im- 
pediments on her entitlement have been 
expressly removed, but nonetheless we 
do not find any evidence in the text of 
the several sections of the Succession 
Act so as to infer a change in the char- 
acter of that property. Likke every full 
owner, she is entitled to deal with it, 
but along with that are the inalienable 
attributes which are the part of the pro- 
perty itself. We have observed above 
that a widow is a prospective mother in 
the sense that by legal device of: adop- 
tion she is entitled to adopt a child in 
the family. A full owner having the 
property of a particular kind and having 
the capacity to adopt a child who will 
by reason of such birth get interest in 
such property is a case not at all ruled 
out by the terms of either Section 14 (1) 
of the Succession Act or by the text of 
Section 12 of the Adoption Act. As soon 
as a person is born or a child is born by 
the legal device, the resulting interest in 
his favour would ensue. The possibility 
of such interest coming into life and be~- 
coming operative is always there by rea- 
son of the character of the property, 


28. We have underlined the portions 
on which much stress was laid duririg 
the course of the debated submissions 
before us on the original text of Sec. 14 
(1) of the Succession Act and Sections 12 
and 13 of the Adoption Act. As far as 
Section 14 (1) of the Succession Act is 
concerned, it is obvious that it operates 
on the entitlement with regard to pro- 


_perty which is in possession of a female 


Hindu. By itself, the properties out of 


_ possession of the Hindu female are ex- 


cluded. So also the distinctive feature of 
the provision indicates that the legisla- 
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tive declaration has to be understood be- 
cause of the express use of the words 
“full owner” in juxtaposition of the use 
of the well-known phrase “the limited 
owner”, thereby indicating that what was 
really intended was to augment the 
ownership with regard to the property 
of the female Hindu. It needs no em- 
phasis that if she was already the full 
owner of the given property, such as 
_ Stridhan property, such a statutory de- 
claration was not at all necessary, It is 
only with regard to those properties 
where her entitlement was limited that 
the statutory intervention was thought 
to be necessary so as to augment the 
rights in property of the female Hindu. 
As far as the provisions of Section 12 of 
the Adoption Act are concerned, the main 
part consists of the fiction, to which we 
have made reference above and called 
it a fiction for the purpose of prospective- 
furthering replacing the earlier fiction 
of relation back. As reliance is placed on 
clause (c) of the proviso to Section 12, 
we may indicate that the entire section 
uses the words “adoptive father” or 
“adoptive mother” as well as “adoptive 
family” to indicate the persons and the 
family of whom the adopted child by 
virtue of law becomes the child by adop- 
tion. It is significant that the main part 
of Section 12 speaks of replacement of 
all ties of the child.from the family of 
_ ‘birth and substitution by those created 
in the adoptive family. Though, there- 
fore, the mode of adoption permissible is 
by an individual person called adoptive 
father or mother, the rights are created 
in the adoptive family and this fortifies 
our inference that, if there be the pro- 
perty of the family, by virtue of adop- 
tion rights are created as a matter of 
law with regard to such property in 
favour of such child and if the property 
be of the character to which we have 
already made reference, then there is no 
reason to hold that such rights which 
are attributive part of such property are 
not created in favour of such a child. 
Having enacted in so express a term, is 
there any evidence to suggest that by 
virtue of the proviso, and particularly 
clause (c), those rights are curtailed. The 
proviso enacted by the Legislature has 
mainly ‘the function of enacting excep- 
tions and it is the primary duty of the 
interpreting Court to find out its exact 
amplitude. None of the clauses of the 
proviso, and particularly clause (c), pur- 
ports to refer to the rights of adoptive 


father or mother, Clause (c) speaks of 
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divesting of any person of any estate, 
No doubt, in the context of. Hindu Law, 
divesting and vesting are the terms of 
art and have by passage of judicial pro- 
nouncements acquired distinctive mean-« 
ing, including the meaning that adoption 
can have the effect of divesting of estate 
in the hands of either the adoptive father 
or mother. What is significant to observe 
is that in clause (c) the words used are 
“any person”. It is possible to include 
adoptive father or mother in this wide 
phraseology, but, as we have indicated 
above, if the adoption be the voluntary 
act to which certain consequences by 
necessary intendment are attached, it 
is indeed difficult to include within the 
ambit of “any person” the adoptive 
father or mother of the child. By such 
an interpretation, we will have to add 
after the words “any person” the phrase 
“including adoptive father or mother”, 
Such an inclusion does not appear to be 
necessary to carry out the intent of the 
provision. The purpose of clause (c) is 
only, in our view, a restricted one so as 
not to affect the vested interest that 
became vested prior to the date of adop- 
tion. It is just the consequence of ab- 
rogating the doctrine of relation back, 
In this sense, we are inclined to infer 
from the language of clause (c) that it 
does not include the self-divestation 
which is the legal result of adoption with 
regard to those properties where such 
self divestation is possible by reason of 
either natural birth or legal device of 
adoption. In the proviso, protection is 
available to other persons and before us 
it is not the controversy, nor we need 
dilate as to find out the exact amplitude 
of that protection in this case. 


29. The provision of Section 13 of the 
Adoption Act, in our view, clearly speaks 
of the property of the adoptive father 
and mother and not the property of the 
family. It is enabling and is obviously 
enacted with a view to clarifv that not- 
withstanding the adoption, such adoptive 
father and mother retain their power of 
disposal with regard to such property, This 
bv itself furnishes inherent evidence that 
with regard to the other property, that is 
the property belonging to the adoptive 
family, of which by reason of adoption the 
child becomes the son. Section 13 does 
not make a declaration. in favour of the 
adoptive father and mother, Thus, either 
taking independently or taken together, 
both these sections are indicative that 
by reason of jegal device of adoption, 
the adopted child becomes adopted in 
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the family and gets interest in the familv 
property. 


30. The decision of the Supreme Court 
in Punithavalli Ammal v, Ramalingam, 
AIR 1970 SC 1730, was under the provi- 
sions of Section 14 (1) of the Succession 
Act and held that because of the enact- 
ment of Section 4 (1) of the Succession 
Act, the doctrine of relation back was 
not available and the full ownership 
conferred on a Hindu female u/s. 14 (1) 
was not defeated by subsequent 
adoption by her. The ratio of this deci- 
sion obviously is shaken and in the case 
of Shripad v. Dattaram, AIR 1974 SC 
878, the Supreme Court observed that 
the observations in Punithavalli Ammal’s 
case were clearly obiter and were wider 
than justified. In Shripad’s case no 
doubt, the adoption was prior to the Suc- 
cession Act as well as the Adoption Act 
and the Supreme Court observed -— 


“It is settled law that the rights of an 
adopted son spring into existence_ only 
from the moment of the adoption and 
all alienations made by the widow be- 
fore the adoption, if they are made for 
legal necessity or otherwise lawfully, 
such as with the consent of the next 
reversioners, are binding on the adopted 
son. The narrow but important ques- 
tion that arises here is as to whether 
the adoption made in 1956, can upset 
the partition of 1944, validly made under 
the then conditions, and whether the gift 
by Mahadev of properties exclusively 
set apart to him and, therefore, aliena- 
ble by him, could be retroactively in- 
validated by the plaintiff on the applica- 
tion of the legal fiction of “relation- 
back”. It is unlikely that a similar ques- 
tion will arise hereafter since Section 4 
of the Hindu Succession Act, 1956 has 
practically swept off texts, rules and the 
like in Hindu Law, which were part of 
that law in force immediately before the 
commencement of the Act, till provisions 
have been made for such matters in the 
Act. Since on the husband’s death the 
widow takes an absolute estate, questions 
of the type which engage us in this 
appeal will be stilled forever. Of course, 
we need Not investigate this aspect of 
the matter as the present case relates to 
a pre-statutory adoption. Even Sec- 
tion 12 of the Hindu Adoptions and Main- 
tenance Act, 1956, makes it plain that 
an adopted child shall be deemed to be 
the child of his or her adoptive father 
or mother for all purposes with effect 
from the date of the adoption”, 
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It is obvious that with reference to Sec- 
tion 12 of the Adoption Act, the Court 
did declare that the adopted child would 
be deemed to be the child of his or her 
adoptive father or mother for all pur- 
poses with effect from the date of the 
adoption. But for these observations we 
‘would have been bound by the decision 
in Punithavalli Amma’s case. However, 
it is not apparent from the judgment in 
Punithavalli Amma’s case as to what type 
of property came in the hands of the 
widow. The facts indicate that the widow 
got inheritance of the property of the 
husband and after the adoption, out of 
that property, she had settled 9 acres 
and 16 cents of land. That was after 
she became full owner under Sec. 14 (1) 
of the Succession Act. On that basis, the 
case was decided. We do not find in the 
body of the judgment any reference to 
the coparcenary property. On the other 
hand, in Sitabai’s case (ATR 1970 SC 343), 
the Court was concerned with the sole 
surviving coparcener and the character 
of the property was a coparcenary pro- 
perty. The post-adoption effect on the 
entitlement of the full owner of such 
property was in issue and, in our view, 
that is decisive, as far as the present 
controversy is concerned. It is signifi- 
cant to observe that in Punithavalli 
Amma’s case, the Supreme Court approv- ` 
ed the decision of a Division Bench of 
this Court rendered in Yamunabai v. 
Ram Maharaj Shreedhar Maharaj, 
1960 Bom 463. As we will 


presently indicate. Yamunabai’s casa 
too was dealing with the property 
which cannot be treated as the joint 


family property or the coparcenary pro- 
perty. This approval also is indicative 
that Punithavalli Amma’s case is dis- 
tinguishable with regard to the character 
of the property, 


31. We have already indicated the other 
decisions of the Supreme Court, being 
Sawan Ram v. Kalawanti, AIR 1967 SC 
1761, Sitabai v. Ramchandra, AIR 1974 
SC 343, and Commr. of Income-tax v. 
RM. AR. AR. Veerappa Chettiar, (1970) 
76 ITR 467, which was followed by the 
Supreme Court in Krishna Prasad v. 
C. I, T., Bangalore, AIR 1975 SC 498. We 
have, therefore, come to the conclusion, 
on the authority of these pronouncements 
coming from the highest Court and in- 
terpreting the terms of the enactment as 
we find that the character of coparcenary 
and its property is not affected, that its 
inalienable - attributes are retained 
notwithstanding the declaration by which 
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a Hindu. female is ea in the same 
position as any other Hindu male would 
be with regard to such property. Such a 
view does not run. counter, : nor does it 
conflict with the express statement of 
law available in Section 14 o. of the 
Succession Act, 
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32, Though it is not decisive, we may 
also refer to other aspects which follow 
as a result of the adoption. It is accepted 
that as a result of adoption, in the family 
of birth the adopted child does not re- 
tain any lien or ties and all its ties are 
replaced, by those in the adoptive family, 
This would necessarily mean that as far 
as the interest of the kind that comes to 
such child because of birth in the natural 
family with regard to the joint family 
property is concerned, by virtue of adop- 
tion he would be deprived of the same 
because he ceases to be the child in the 
family. If we were to assume that even 
though in the adoptive family there 
éxists the joint family property and in 
Spite of his or her birth in the family, 
he or she is not intended to have any 
interest therein, obviously, most inequit- 
able, ‘unfair and unintended results 
would follow. The child would lose the 
interest in property in the family of 
birth because of adoption and it would 
not get any interest in the property in 
the adoptive family. It cannot be forgot- 
ten. that in the primary scheme of the 
statute with regard to Hindu adoption, 
the normal-rule is to take a child below 
the age of discretion in adoption. The. 
child has hardly any option in the mat- 
ters of adoption. We cannot fairly think 
that the Legislature intended that such 
a child taken in adoption would not be 
clothed with any rights in property, 
though the adoptive family is possessed 
of such property, and these rights should 
be stultified only by reason of the fact 
that the property happens to be in the 
hands of sole surviving widow capable 
of taking a child in the family by adop- 


tion. What would happen when the sole. 
surviving male adoptive father is availa- 


ble with regard to the property wherein 
persons get interest by birth should fairly 
and ordinarily happen in such case also. 
Summarising, because of the incidents 
jand inalienable attributes of the property 

and because of adoption implying the 
voluntary act of the taker and because 
we feel that there is no conflict with the 
provisions of Séction 14 of the Succession 
Act and such taking and its effect, we 
are of the view that upon adoption, the 
adopted child gets. 
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: interest in the. joint - 


family property mo: the: date. .of , its. 


. adoption. 


‘83, This takes us to the decisions of 
‘our Court on this aspect. Three deci- 
sions were cited before us, the first be- 
ing’ Yamunabai v. Ram Maharaj, AIR 
1960 Bom 463. No doubt, the said case 
turns on the provisions of Section’ 14 of 
the Succession Act and the effect there-« 
of on the property, but the case is clear- 
ly distinguishable because the property 
that was being considered was not ob- 
viously the property of the characteris- 
tics of the property of coparcenary or the 
property of the joint Hindu family. In 
fact, the property that was being dealt 
with was the Inam property given to 
Bala Maharaj and governed by the Vat 
Hukums issued by the Kolhapur State, 
After the death of Bala Maharaj on 
January 6, 1937, he left two widows An- 
napurnabai and Yamunabai. The senior 
widow, Annapurnabai, was recognised as 
“Navawali” of the Inam property. Anna- 
purnabai died on March 18, 1949 and 
upon that Yamunabai,. the co-widow, 
became entitled to that property. Ram 
Maharaj, the ist defendant, ` claimed 
through Annapurnabai by reason of adop- 
tion and it was not in dispute that to be 
a valid adoption it was required to be 
sanctioned by the State. It is obvious that 
the character of property .as well as the 
entitlement thereto are the distinctive 
features of the case and with regard to 
such property, which eventually came 
to the hands of Yamunabai and which 
was not in fact the’ joint family property, 
Section 14 (1) of the Succession Act clear- 
ly applied, for the property could not 
be defeated by the adoption of Ram. 
Maharaj. That case is not, in our view, 
of any assistance while considering the 
interest that springs into life with regard 
to joint family property, Following the 
decision in Yamunabai’s case, the learned 
single Judge of this - Court in Kisan v. 
Hari, AIR 1974 Bom 65, held that all 
properties in the hands of a widow be- 
cause of Section 14 (1) of the Succession 
Act are protected and the adopted son 
does not gét any interest even in the 
Hindu joint family properties. Now, as 
far as the adoption is concerned, the 
judgment — itself notes that it was an 
adoption before the Adoption Act came 
into force and proceeds on the basis that 
-the term “full owner” makes the change 
ini the character of the properties, In 
the view we have taken, this case. does. 
not’ appear to us to have been correctly . 
decided. The third case- of. this ..Court - 


ALR. 


z- | held on facts that such 
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‘does not ‘call’ for any detailed examina- 


- tion (being Housabai v, Jijabai, AIR 1972" 


.Bom 98), for it is relating to alienations 
‘made by a Hindu widow prior-to 1956 
and the entitlement of the adopted son 
to question the alienations effected by 
the widow at the behest of the adopted 
.son, who was taken in adoption in 1959, 
‘We are not called upon in the present 
` controversy to consider any such ques- 
tion and, as we have indicated, the ques- 
tion before.us is as to the effect of the 
adoption in the year 1968, on the pro- 
perty that was in the family and in the 
hands of the adoptive mother. 

34. Therefore, by reason of the adop- 
tion, Babu begot interest in the admit- 
tedly joint family property, being the 
suit field. There was no impediment in 
Hirabai the adoptive mother, to surren~ 
der her interest in his favour. We have 
surrender was 
intended and was actually acted upon. 
As a sequitur of this, it follows that 
plaintiff ‘No. 2 Latabai would not get any 
property only because she happened to 
take a deed of purchase, which appears 
also to be not real for the reasons already 
indicated, from Hirabai who had already 
surrendered all her interest in favour of 
her adopted son, The suit, therefore, was 


rightly dismissed and no interference - is- 


called for. 


35. In the result, the - appeal is dis« 
‘missed with costs, The receiver dis- 
charged and directed to hand over pos- 
session of the suit property to respon- 
dent-defendant Babu. 


Appeal dismissed, 
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TP. Act (4 of 1882), Section 165 — 
Lease or licence — Test for determination 
— Exclusive possession is important test 
— Under an agreement, plaintiff land- 


lord reserving a right to enter and visit. 
interference — . 


7 Suit premises without 
Held om facts that exclusive possession 
of suit premises was with defendant and 
not with landlord, (1972) 74 Bom LR 144. 
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Kamat, for Respondent. 


` ORDER :— Though this Writ Petition 
is directed against a finding which ap- 
pears to be concurrent finding regarding 
the nature of right had by the petitioner 
in the suit premises, I have found it 
necessary to examine the same in de- 
tails and upon the examination: I have 
no other option but to come to the con- 
clusion that the ultimate finding cannot 
be sustained.. 


2. Prima facie the question appears 
to be very simple. By an agreement pur- 
ported to be one of leave and licence 
dated 31-5-1969, the respondent allowed 
the petitioner to continue the use of the 
suit premises, which consists of a por- 
tion of open land for a period of 320 
days. That licence was terminated by a 
notice dated 21-3-1970. I am told that 
thereafter the respondent has even filed 
a suit for recovery of possession of the 
said land. I am told that it is Spl. Civil 
Suit No. 69 of 1977, but long before that 
on 8-9-1971, the petitioner filed an ap- 
plication under Section 11 (4) of the 
Bombay Rents, Hotel, and Lodging House 
Rates (Control) Act 1947 (hereinafter 
‘the Rent Act’) for fixation of standard 
rent: of the suit premises contending that 
the rent of Rs, 3680/- charged for the 
contractual period which in turn amount- 
ed to Rs, 368 for 32 days was excessive 
rent, 


3. Both the. Courts below have re- 
corded a concurrent finding that relation~ 
ship ‘evidenced by the said . written 
agreement dated 31-5-1969 (Ex, 71) was 
not the relationship of a landlord and a 
tenant and that the right that was given 
to the petitioner pursuant to the said 
agreement. was only in the nature of 
leave and licence. The application for 
fixation of the standard rent has been, 
therefore, dismissed by both the. Court 
below, since at the relevant time no li~ 
censee had any right for getting a 
standard rent fixed at hands of the Court 
under the provisions of the Rent Act, 

‘4. Mr. Rane, the learned Advocate 
appearing for the petitioner, has invited 
my attention to the various 
circumstances and has alse taken me 
through the entire agreement as also 
through the judgment of the Court below 


and has very strenuously contended that, 
learned Judge 


the view taken by the 


facts and. 
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that the petitioner was not given ex- 
clusive possession of the land in ques- 
tion is a finding erroneous on the face of 
the record. In the circumstances te 
which I will presently advert, I find that 
Mr. Rane’s contention must be upheld. 

5. The suit premises consist of an open 
piece of land, being part of S, No. 243/24 
admeasuring 2111 sq. yards. The land 


S. No. 243/2A itself admeasures 24 
Gunthas. The said land belongs to the 
respondent, 


6. Initially one Narayandas was a 
tenant of the respondent in respect of 
the said land and he was paying 
rent of Rupees 40/- per month in 
that behalf. -It is common ground 
that the respondent filed a suit against 
the said Narayandas for a recovery of 
possession of the said open plot of land 
adméasuring 24 gunthas. The proceed- 
ings in question reached right till to this 
Court and a decree for possession was 
passed in favour of the respondent, The 
petitioner carries on business of trans- 
port and has to maintain trucks for that 
purpose, At the relevant time his 
trucks used to be parked on the road 
and on that account he had to face a 
Municipal prosecution. The contention 
of the respondent is that in those cir- 
cumstances the petitioner requested him 
to allow him to keep the trucks on the 
- suit premises. It is common ground that 
from 1-10-1968 the petitioner started 
using the suit premises for the purpose 
of parking the trucks and vehicles be- 
longing to the petitioner on the same. It 
is also common ground that an oral agree- 
ment in that behalf was entered into 
with effect from 1-10-1968. As per the 
said agreement, the petitioner was al- 
lowed the use of the suit premises for a 
period of 32 days only and for which 
use and occupation he was to pay 
Rs. 368/- to the respondent. It is not 
disputed that in spite of the fixed period 
having been provided for by the said 
oral agreement, the petitioner continued 
to be in use and occupation of the suit 
premises even thereafter. It is also 
common ground that after the respon- 
dent got possession of S. No, 243/2A 
from the said Narayandas a portion of 
the land admeasuring 40 ft.x 119 ft. was 
given by him to one Makhansingh. It is 
the contention of the respondent that 
the said Mafhansingh was occupying 
the said portion of the land as a licensee. 
I am told that there is no dispute raised 
by the said Makhansingh as such in that 
behalf. 
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6A, On 31-5-1969 a written agree- 
ment was executed by the petitioner as 
well as the respondent by virtue of 
which the petitioner was allowed the use 
and occupation of the suit premises for 
a further period of 320 days in all, at a 
total compensation of Rs. 3680/-. This 
turns out to be Rs, 368/- for a period of 
32 days, The agreement was to be effec- 
tive from ist June 1969 to 16th April 
1970. The terms and conditions of the 
agreement have been elaborately set out 
by the learned trial Judge in para, 8 of 
his judgment. The term relating to 
rent or compensation has been already 
mentioned hereinabove. Out of the other 


terms, the following clauses are material. 


6B. Under clause (5) it is provided 
that the licensee shall be ‘entitled to 
use the suit premises only for the parti- 
cular purpose, that is to say, for park- 
ing and repairing the petitioner’s own 
trucks and cars and for placing .remova- 
ble wooden Mandani for the storage of 
motor parts, for repairing, overhauling 
and parking etc. of the petitioner’s cars 
and trucks and for the purpose of its 
own business, Clause (7) provides for 
forfeiture of the petitioner’s right under 


the agreement in case of default by the - 


petitioner.. By clause (8) the petitioner 
is required to remove the Mandani and 


temporary shed upon expiration of the, 


period of the agreement, and if he does 
not do so, the respondent is authorised 
by clause (9) to do the needful in that 
behalf. Clause (10) of the agreement is 
rather significant. It provides that the 
petitioner who is consistently described 
in the agreement as a licensee, shall not 
be deemed to have any claim of any 
ownership in connection with the suit 
premises and that the respondent, licen- 


sor, shall have the right to enter and- 


visit the suit premises at all times as of 
right. Clause (11) is equally significant. 
By the said clause the petitioner, though 
described as a licensee only, is required 
to share the local taxes payable by the 


respondent in connection with the suit- 


premises. There is a default clause pro- 
vided by clause (12) in connection with 
the payment of the monthly amount of 
compensation; clause (21) of the agree- 
ment also is very much significant, By 
the said clause the respondent, 
has stipulated that in case the petitioner 
wants to leave the suit premises before 
the end of the period stipulated by the 
said agreement, he shall give one month’s 
notice to the respondent in that behalf. 


licensor, — 
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7. Mr. Rane has also invited my at- 
tention to another significant circum- 
stance. My attention has been in- 
vited to clause (10) of the said 
agreement with reference to the original 
filed in the trial Court at 
Ex. 71. The initial contemplation by the 
said clause was that the petitioner was 
not to keep ‘exclusive possession’ as per 
the said agreement; but the words ‘ex- 
clusive possession’ have been deleted and 
above these words, the words ‘claim of 
ownership’ have been substituted. Mr. 
Rane also took me through other rele- 
vant evidence in this behalf, a detailed 
reference to which is not necessary. 
From the above circumstances, Mr. Rane 
contends that two things stand out un- 
mistakably: viz. that; 

(1) the possession, which the petitioner 
received in pursuance of this entire 
agreement consisting of the oral agree- 
ment dated 1-10-1968 and the written 
agreement dated 31-5-1969, was exclu~ 
Sive possession of the suit premises. Mr. 
Rane contends that finding of the trial 
Court in this behalf that the petitioner 
was not put in exclusive possession of 
the suit premises is entirely unjustified. 
As a result, Mr. Rane contends, that ex- 
clusive possession being most important 
test, the petitioner must be deemed to 
be a tenant of the suit land. 

(2) Alternatively, Mr. Rane contends, 
the entire tenor and gamut of the agree- 
ment show that it was a document 
brought about for the purpose of cam- 
ouflage, the real intention of parties be- 
ing nothing but to create a relationship 
of landlord and tenant. Mr. Rane invit- 
ed my attention to the significance of 
three circumstances in this behalf, which 
are to be found in the agreement itself. 

8. Mr. Rane pointed out the provisions 
of clause (10) which rules out the claim 
of ownership by the petitioner. There is 
nothing in the said clause; in fact there 
is nothing in the entire agreement as a 
whole, by virtue of which specific ex- 
clusion of the rights of tenancy can be 
inferred. Mr, Rane contends that such 
a language is extremely . unusual. Mr. 
Rane in this connection has invited my 
attention to the mistake committed by 
the trial Court in assuming that as per 
the said agreement no interest was to be 
deemed to have been created in favour 
of the licensee. What is ruled out by 
clause (10), and that is the only relevant 
clause in that behalf, is the claim of 
ownership. The clain regarding tenancy 
is not even: adverted to in the said 
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clause. Mr. Rane contends next that 
the provisions of clause (11) are equally 
Significant. Mr. Rane says that under 
the said clause half the local taxes are 
to be paid by the petitioner. If the peti- 
tioner was not to have any interest in 
the suit premises as such, it is incon- 
ceivable, contends Mr. Rane, that the 
petitioner would have been made liable 
to pay even the taxes, 

8-A. Nextly Mr. Rane points out the 
stipulation contained in clause (21). In 
the case of a tenancy a landlord is enti- 
tled to expect a tenant to give a notice 
before he leaves the premises in ques- 
tion. The provision of giving a notice 
by a mere licensee, contends Mr. Rane, 
is incompatible with the agreement of 
leave and licence. In the case of a leave 
and licence all that the licensee gets is 
the right of use of the premises, Under 
Section 52 of the Easements Act, if he 
was not given the right his use would 
have resulted in a trespass. AN that 
the licensee, therefore, gets is the per- 
mission by the owner to use the suit pre- 
mises. Whether to use or not to use the 
suit premises is entirely for the licensee. 
He may as well not use the suit premises 
and in that case the entire transaction 
comes to an end. No interest as such is 
created in favour of the licensee and 
hence there should be no question 
of his giving notice for termination of 
the interest. Incorporation of the clause 
such as clause (21), contends Mr. Rane, 
is more compatible with the transaction 
being oné of the tenancy rather than 
leave and licence. 


9. Further, the fact that the document 
was only an effort to camouflage the real 
intention of the parties is, according to 
Mr. Rane, evident also from the history 
of this transaction. In the first place 
this very land had been admittedly let 
out’ to one Narayandas as a tenant for 
which the respondent was receiving only 
Rs. 40/- as rent and that too for the 
entire land admeasuring 24 gunthas. 
Secondly, the petitioner was carrying 
on a business which, from the nature of 
things, has and required a continuity. 
In these circumstances, if the peti- 
tioner undertook to pay such a high rent 
to the respondent for the suit premises 
he would have normally done so upon 
the expectation that there should be con- 
tinuity given to him in respect of the 
tenure on the: basis of which alone a 
business could be carried on, Thirdly, 
Mr. Rane points out that the petitioner 
was initially inducted on the suit pre- 
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mises for a period of 32 days only by 
virtue of oral agreement dated 1-10-1968 
but he continued even thereafter and: he 
continues on the suit premises till today. 
Even the suit which was filed by the re- 
spondent for possession was filed as late 
as in the year 1977. It is, therefore, con- 
tended that all these circumstances do 
go to show that the real intendment of 
the parties must have been to assure 
continuance of the tenure, that such con- 
tinuance of tenure could be brought 
about only by a transaction of lease and 
not by a transaction of leave and licence, 
and that, hence, the contemplation must 
have been to create a lease and not a 
mere licence, The present document of 
leave and licence is, therefore, evidently 
a camouflage to screen such a transac- 
tion. Moreover, Mr. Rane contends that 
taking into account the above facts and 
circumstances in conjunction with the 
fact that the possession of the petitioner 
was exclusive possession, the finding of 
the courts below that the transaction 
was one of leave and licence only could 
not be sustained, 


10. Mr. Kamat, appearing for the re- 
spondent, was not in a position to invite 
my attention to any circumstance either 
in the document or in other part of the 
record to satisfy me that the finding of 
the trial Court, which was confirmed by 
the revisional court, viz. that the peti- 
tioner’s possession of the suit premises 
was not exclusive possession, is correct. 
No doubt the trial Court has stated in 
paragraph 9 of the judgment that the 
document in question does not show that 
the applicant was put in exclusive pos- 
session of the premises in question; but 
the conclusion arrived at that the peti- 
tioner was not put in exclusive posses- 
sion appears to be unjustified. No doubt 
the document does not say in so many 
words that the petitioner was put in ex- 
clusive possession. But reading the docu- 
ment as a whole and reading between 
the lines the conclusion is irresistible 
that the petitioner was put in exclusive 
possession of the suit premises, . 

11, As a matter of fact this is evident 
from the negative language in which 
clause (10) of the agreement is couchéd. 
Relevant portion .of clause (10) states 
that the respondent shall at all times as 
of right and without interference or ob- 
jections be entitled to enter and visit the 
said portion of the land. Such.a provi- 
sion unmistakably postulates that the 
respondent is not‘in possession: of ‘the 
‘lañ and that is the reason that he has 
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himself ‘reserved the right to enter the 
land and to visit the land, Right of en- 
tering or right to visit is something far 
different from possession in respect of 
the land. As a matter of fact even in the 
case of a lease the landlord does have a 
right to visit the premises in question. 
There is nothing in the said clause (10) 
from which it could be inferred that the 
petitioner’s possession of the suit pre- 
mises could be anything other than ex- 
clusive possession. If at all, what can be 
legitimately inferred from the said 
clause is the fact that the landlord does 
not have possession of the suit premises 
but has only right to enter the same and 
visit the same, X i 


12. No other circumstance was 
brought to my notice to show that the 
respondent ever exercised his rigbt of 
possession of the suit premises, The very 
circumstances that the petitioner has 
been allowed to construct a temporary 
shed on the suit premises and that the 
respondent gave permission to the peti- 
tioner to construct the shed and intimat- 
ed his consent in that behalf to the Mu- 
nicipality shows that the respondent was 
not in possession of the suit premises at 
any time. The conclusion is, therefore, 
irresistible that the possession of the 
petitioner was exclusive possession. 

13. As held by the Supreme Court in 
Sohanlal v. Laxmidas (1972) 74 Bom LR 
144, the test of exclusive possession is an 
extremely important test for deciding as 
to whether a particular transaction isa 
lease and/or leave and licence. The trial 
Court had proceeded upon the .assump- 
tion that the petitioner was not in ex- 
clusive possession and the  revisional 
Court has just confirmed the finding 
without any real application of mind to 
the real question. One cannot but gather 
an indelible impression that the revision 
application was disposed of in just a cur- 
sory manner, i 


14. In these circumstances, it cannot 
be said that the ultimate conclusion ar- 
rived at by the Courts below is the only 
conclusion which could be arrived at. It 
is contended that in the ultimate analy- 
sis it is a question of appreciation . of 
evidence. If the ultimate finding of fact 
is based upon a. basically erroneous as- 
sumption and approach. such a finding 
cannot be allowed to stand, 


15.. However, this does not mean that 
Į- should exercise my jurisdiction under 
Article 227 of the, Constitution to sub- 
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stitute my own finding in this behalf. 
To my mind this is pre-eminently a fit 
case where I should set aside the said 
finding recorded by the Courts below 
and I could remand the case to the trial 
Court for reconsideration of the entire 
question in the light of my finding that 
possession of the petitioner received in 
pursuance of the agreements in question 
was exclusive possession, The trial Court 
will no doubt be entitled to weigh this 
circumstance coupled with other circum- 
stances, indicating inference of lease 
against the other circumstances, indicat- 
ing absence of lease. The trial Court 
should come to its own conclusion re- 
garding the real nature of the transac~ 
tion after giving due weight to all the 
circumstances keeping in mind that the 
petitioner has been at all relevant time 
in exclusive possession of the suit pre- 
mises. 

16. I, therefore, allow the petition. 
The rule earlier issued is made absolute. 
The findings recorded by both the 
Courts below are set aside and the mat- 
ter is sent back to the trial Court for 
giving its finding in the light of the dis- 
cussion made above and to decide the 
case in accordance with the provisions 
of law. 

17. I am informed that Special Civil 
Suit No. 69 of 1977 has been got stayed 
‘by the petitioner by an order of this 
Court. The stay shall stand vacated, 


18. In the circumstances of the case, 
there shall be no order as to costs. 


Petition allowed, 
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Priyavari Mehta, Applicant v, 
nath Mehta, Respondent, 

Mise. Civil Appin, No. 93 of 1979, D/- 
24-8-1979. 

(A) Civil P. C. (5 of 1908), S. 25 (as 
substituted by Act 104 of 1976) and Sec- 
tion 23 (3) — Power of High Court to 
transfer cases under S, 23 (3) — Not 
rendered nugatory by S. 25. 


It cannot be said that power of High 
Court relating to transfer of cases under 
Section 23 (3) stands superseded or is 
rendered negatory in view of the amend~ 
ed 8. 25. (Para 10) 
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Old Section 25 empowered the State to 
transfer civil suits etc, in certain cir- 
cumstances from the High Court exer- 
cising jurisdiction in the State to an- 
other High Court. That section which 
was narrow in its scope has been sub- 
stituted by new Section 25 and it pro- 
by the 
Supreme Court which power was earlier 
exercised by the Government, The sec- 
tion now confers on the Supreme Court 
such wide and plenary power of trans- 
fer as it has in Criminal Cases under 
Section 406 of the Cr. P. C. irrespective 
of the fact whether the Court to which 
transfer is sought has or has no juris- 
diction to try the suit, appeal or other 
proceedings if it is satisfied that it is 
expedient in the ends of justice so to do, 
Section 22 which has to be read along 
with Section 23 applies where a suit in 
its entirety is cognizable by either of tha 
two Courts, that is, the Court in which 
the suit is instituted and the Court to 
which transfér is sought. (Para 10) 


(B) Hindu Marriage Act (25 of 1955), 
Ss. 2A, 21 — Civil P. C. (1908), S. 23 ~ 
Consolidation of petitions other than 
those stated in-S, 21-A of Marriage Act 
— Not permissible — S. 23 of Civil Code 
cannot be taken recourse to. 


The effect of Section 21-A of the Mar- 
riage Act is that joint or consolidated 
hearing or trials of petitions other- than 
those mentioned in that section not be- 
ing permissible, the powers under Sec- 
tions 23 to 25 of the Civil P. C. cannot 
be exercised for transfer of petitions for 
a consolidated hearing of the petitions 
not contemplated by that section. 

(Para 15) 

Even by virtue of Section 21 of the 
Marriage Act matrimonial petitions of all 
kinds under the Act cannot be consoli- 
dated by effecting transfers taking re- 
course to Sections 23 to 25 read with 
Section 151 of the Civil P.C. Sec. 21-A 
of the Marriage Act permits consolida- 
tion of only two types of petitions un- 
der the Act with or without the con- 
sent of the parties, Consolidation or joint 
hearing of other types of petitions is, 
therefore, excluded by necessary intend- 
ment. ; (Para 15) 


The expression “as far-as may be” oc- 
curring in Section 21 of the Marriage 
Act only means that all those provisions 
of the Code shall apply to the proceed- 


- ings under the Act which. are neither in- 


consistent with any provisions of tha 
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Act, nor contrary to its purpose or 
scheme. AIR 1978 Punj & Har 150, Rel, 


on. : (Para 11) 
Cases Referred ; Chronological Paras 
AIR 1978 Punj & Har 150 11 
AIR 1977 Punj & Har 373 12 


R. D. Choudhary, for Applicant; K, G, 
Ghatpande, for Respondent, 


ORDER :— A question of some impor= 
tance involved for consideration in this 
Miscellaneous Civil Application is whe- 
ther the powers exercisable by the High 
Court under Section 23 (3) of the Civil 
P. C. (hereinafter called the Code) can 
be invoked for transfer of a petition un- 
der the Hindu Marriage Act, 1955 (here- 
inafter called the Act) to any Court sub- 
ordinate to a different High Court. 


2. The present petitioner (wife) was 
married to the non-applicant (husband) 
on 7th December, 1977 at Mussoorie, The 
father of the non-applicant is one Bhola- 
nath Maharaj, a religious priest having 
his devotees at several places, After the 
marriage the spouse along with Bhola- 
nath Maharaj went to Delhi and after 
staying there for a couple of weeks 
came to Nagpur and were residing here, 
The applicant resided at Nagpur with 
her husband and her in-laws only till 
19th January, 1979 whereafter she went 
back to Mussoorie and has been living 
there with her parents and with her 
sister. 


3. The applicant filed a matrimonial 
petition under Section 13 of the Act in 
the Court of Civil Judge at Mussoorie 
(Dehradun) being Marriage Petition No. 
68 of 1979 on 20th March, 1979 for di- 
“vorce on the ground of cruelty. The non- 
applicant appeared in response to the 
summons and filed his written statement 
in that suit. The non-applicant (husband) 
then filed a Marriage Petition under S.9 
of the Act for restitution of conjugal 
rights on 16th April, 1979 in the District. 
Court at Nagpur, being Hindu Marriage 
Petition No. 92 of 1979 and the same is 
now pending in the Court of Civil Judge, 
Senior Division, Nagpur, 


4. The applicant filed the present ap- 
plication under Section 23 (3) of the 
Code for transfer of Hindu Marriage 
Petition No, 92 of 1979 pending at Nag- 
pur, which is subsequently instituted 
petition, to the Court at Mussoorie to be 
tried and decided along with her Mar- 
riage Petition No, 68 of 1979, It is sub- 
mitted that the non-applicant filed this 
petition at Nagpur only as a counterblast 
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in order to harass her that she has no 
sufficient means to come to Nagpur to 
resist that claim, that common questions 
of fact and law would arise in both the 
matters and that a common decision in 
both the matters by one single Judge 
would avoid any conflict of judicial deci- 
sions. -© - 

5. This petition for transfer is resisted 
by the non-applicant mainly on the 
ground that this Court has no jurisdic- 
tion to order transfer of his case tọ a 
Court at Mussoorie as prayed for. 


6. Shri Choudhary, the learned coun- 
sel for the applicant, submitted that in 
her previously instituted petition by the 
applicant for dissolution of the marriage, 
pending at Mussoorie, the non-applicant 
can under the amended Section 23A of 
the Act make a counter-claim and seek 
a relief of restitution of conjugal rights. 
The points for determination in both the 
matters, he submitted, would be whe- 
ther the applicant was cruelly treated, 
as alleged by the wife, or whether she 
had voluntarily withdrawn from her 
marital home without any reasonable 
excuse, as contended by the husband. He 
further submitted that a petition under 
the Act is a suit, that under Section 21 
of the Act all proceedings under the Act 
are to be regulated, as far as may be, by 
the Code and by virtue of Section 23 (3) 
of the Code, the High Court would be 
empowered to transfer any suit pending 
in any subordinate Court to any other 
Court subordinate to a different High 
Court. 


7. Shri Ghatpande, the learned coun- 
sel for the non-applicant, on the other 
hand, submitted that when the non- 
applicant has initiated an action for re- 
stitution of conjugal rights by filing a 
petition at Nagpur, he cannot be com- 
pelled to lay a counter-claim under 
Section 23-A of the Act in the petition 
of the applicant at Mussoorie, In order 
to succeed in his petition all that he 
would be required to establish, he sub- 
mitted, is that the applicant withdrew 
from his society without any reasonable 
excuse, The petition under the Act, he 
submitted, cannot be equated to a suit, 
as matrimonial jurisdiction is an exclu~ 
sive jurisdiction and a decree passed in 
the proceedings becomes a judgment in 
rem within the meaning of Section 41 
of the Indian Evidence Act. Relying 
upon Section 4 (1) of the Code, he sub- 
mitted that when anything in the Code 
is in conflict with anything in the 
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special or local law, or any special 
jurisdiction or power conferred by any 
other law, the Code will not prevail so 
as to override any inconsistent provi- 
sions. When there is no such conflict the 
Code no doubt would apply. Lastly he 
submitted that in view of the special 
and specific provisions now enacted un- 
der Section 21-A of the Act regarding 
transfer of certain petitions, the provi- 
sions of the Code regarding transfer of 
suits would not apply. 


8. In whose favour the balance of 
convenience tips is of little relevance 
and I opt- not to advert to that aspect 
of the matter, since the question of 
jurisdiction of this Court to transfer a 
petition under the Act, in my view, 
clinches the issue. 

9. Section 22 of the Code deals with 
the power of transfer of suits which may 
be instituted in more than one Court 
and Section 23 indicates the Courts to 
which an application under Section 22 
should be made. Section 22 of the Code 
enjoins that before applying for transfer 
of a suit, the defendant has first to serve 
a notice to the other party at the earliest 
possible opportunity and before settle- 
ment of issues. Shri Ghatpande sub- 
mitted that the applicant has failed to 
comply with this requirement as she 
has merely filed a notice in the Court 
of the Civil Judge, Senior Division, 
Nagpur in the Hindu Marriage Petition 
No. 92 of 1979 without serving any copy 
thereof on the non-applicant. I find that 
the particular allegation that a copy was 
served upon the non-applicant has not 
been specifically controverted in the re- 
turn by the non-applicant, This apart, 
Section 23 (3) with which we are con- 
cerned here is to be read along with or 
as supplementary to Section 22 of the 
Code and it is in these terms: 


"23 (3). Where such Courts are sub- 
ordinate to different High Courts, the 
application shall be made to the High 
Court within the local limits of whose 
jurisdiction the Court in which the suit 
is brought is situate,” 

10. Shri Ghatpande, appearing for the 
non-applicant, argued that in view of 
the amended Section 25 of the Code the 
powers of the High Court under Sec. 23 
(3) of the Code stand superseded. I see 
no merit in this submission. Old Sec. 25 
of the Code empowered the State to 
transfer civil suits ete. in certain cir- 
cumstances from the High Court exer- 
cising jurisdiction in the State to an- 
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other High Court. That section which 
was narrow in its scope has been sub- 
stituted by new Section 25 and it now 
provides for transfer of suits by the 
Supreme Court which power was earlier 
exercised by the Government. The sec- 
tion now confers on the Supreme Court 
such wide and plenary power of trans- 
fer as it has in Criminal cases under 
Section 406 of the Cr. P. C. irrespec- 
tive of the fact whether the Court to 
which transfer is sought has or has no 
jurisdiction to try the suit, appeal or 
other proceedings if it is satisfied that 
it is expedient in the ends of justice so 
to do. Section 22 of the Code (which as 
observed above has to be read along 
with Section 23) applies where a suit in 
its entirety is cognizable by either of 
the two Courts, that is, the Court in 
which the suit is instituted and the 
Court to which transfer is sought, It 
cannot, therefore, be said that Sec. 23 
(3) of the Code stands superseded or is 
rendered negatory in view of the amend- 
ed Section 25 of the Code as submitted 
by Shri Ghatpande. 

11. Now Section 21 of the Act relied 
upon by Shri Chaudhary for the pur- 
poses of this matter is to this effect: 

“21. Subject to the other provisions 
contained in this Act and to such rules 
as the High Court may make in this be- 
half, all proceedings under this Act shall 
be regulated, as far as may be, by the 
Civil P. C., 1908.” (Underlining is mine) 
The expression “as far as may be” oc- 
curring in this section only means that 
all those provisions of the Code shall 
apply to the proceedings under the Act 
which are neither inconsistent with any 
provisions of the Act, nor contrary to 
its purpose or scheme, as observed in 
Smt. Manjit Kaur v. Gurdial Singh (AIR 
1978 Punj and Har 150) it does not and 
cannot mean that a particular Rule of 
procedure contained in the Code may be 
applied to one case but not to the 
other, or that in one case it may be ap- 
plied with full force and in the other 
not with its full rigour. 

12. What is the effect of Section 21-A 
of the Act, which is relied upon by Shri 
Ghatpande, is the crux of the matter, 
In Smt. Rama Kanta v. Ashok Kumar 
(AIR 1977 Punj & Har 373) applicability 
of the new Section 21-A of the Act vis- 
a-vis Section 24 of the Code came up 
for consideration, Section 21-A of the 
Act deals with the power to transfer 
petitions in certain cases and it may be 
usefully extracted here: 





340 Bom, 


“21A (1). Where — 

(a) a petition under this Act has been 
presented to a district court having 
jurisdiction by a party to a marriage 
praying for a decree for judicial separa- 
tion under Section 10 or for a decree of 
divorce under Section 13, and 

(b) another petition under this Act 
has been presented thereafter by the 
other party to the marriage praying 
for a decree for judicial separation un- 
der Section 10 or for a decree of divorce 
under Section 13 on any grounds, whe- 
ther in the same district court or in a 
different district court, in the same State 
or in a different State, the petitions shall 
be dealt with as specified in sub-sec (2), 

(2) In a case where sub-section (1) ap- 
plies, — 

(a) if the petitions are presented to 
the same district court, both the peti- 
tions shall be tried and heard together 
by that district court. 


(b) if the petitions are presented to 
different district courts, the petition pre- 
sented later shall be transferred to the 
district Court in which the earlier peti- 
tion was presented and both the peti- 
tions shall be heard and disposed of to- 
gether by the district court in which the 
earlier petition was presented. 


(3) In a case where clause (b) of sub- 

section (2) applies, the Court or the 
Government, as the case may be, com- 
petent under the Civil P. C., 1908 to 
transfer any suit or proceeding from the 
district court in which the later peti- 
tion has been presented to the district 
court in which the earlier petition is 
pending, shall exercise its power to 
transfer such later petition as if it has 
been empowered so to do under the said 
Code.” 
In the ruling cited above, the wife had 
filed a petition for divorce in the Court 
of the District Judge at Chandigarh, 
Thereafter the husband had filed a peti- 
tion for restitution of conjugal rights in 
the Court of District Judge, Hoshiarpur, 
The wife filed an application under Sec~ 
tion 24 of the Code for transfer of the 
petition at Hoshiarpur to Chandigarh. A 
preliminary objection was raised that in 
view of Section 21-A of the Act no ap- 
plication under Section 24 of the Code 
is maintainable. This objection was up- 
held and this is what was observed: 


“Section 21-A makes special provision - 


for the transfer of certain proceedings 
under the Hindu Marriage Act. By vir- 
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tue of Section 21, it is to be taken that 
this specjal provision excludes the gene- 
ral provisions in the Civil P, C. relating 
to transfer, The learned counsel for the 
applicant argued that Section 21-A 
would apply only to the situations men- 
tioned therein and that other situations 
would continue to be governed by Sec- 
tion 24 of the Civil P. C. To accept the 
contention of the learned counsel would 
be to render the provisions of Sec. 21-A 
superfluous and practically meaningless 
since what can be done under Sec, 21-A 
of the Hindu Marriage Act could always 
be done under Section 24, C. P. C. and 
there would be no point in Section 21-A 
of the Hindu Marriage Act governing 
some situation and Section 24, C. P. G 
governing other situations.” 

Obviously a specific provision for trans- 
fer of the petitions under certain cases 
is made by Section 21-A of the Act. The 
section specifically relates only to two 
kinds of petitions, namely, (1) a petition 
praying for a decree for judicial separa- 
tion under Section 10 of the Act and 
(2) an application for a decree for di- 
vorce under Section 13 of the Act, A 
petition for restitution of conjugal rights 
under Section 9 of the Act is not re- 
ferred to and not covered by Sec. 21-A 
of the Act. 

13. In the instant case the petition 
filed by this applicant at Mussoorie no 
doubt answers the description of a peti- 
tion referred to in S. 21-A being one for 
divorce under Section 13 of the Act, but 
the petition subsequently instituted by 
the non-applicant under Section 9 for 
restitution of conjugal rights at Nagpur 
is not contemplated by the specific pro- 
visions of Section 21-A of the Act. 

14. It was submitted by Shri Chan- 
dhary that Section 21-A does not deal 
with transfer of a single petition from 
one court to the other, but it refers to 
transfer of one type of petition to be 
heard with another type of petition 
pending in a different Court. That really 
is so, Though title of Section 21-A refers 
to transfer of certain cases what this 
provision really deals with is a joint or 
consolidated hearing of two types of 
petition specified in the section by a 
single Judge and the transfer of such 
petitions in order to achieve that end. 
In the present case also what is prayed 
for is-a joint and consolidated hearing of 
two petitions, namely, one under Sec- 
tion 9 and the other under Sec- 
tion 13 of the Act. A joint or consolidat- 
ed hearing of such types of petitions, as 
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is prayed for in the instant case, is not 
contemplated by this section 

15. Now there is no specific provision 
in the Code for consolidation of suits 
and it is only in exercise of inherent 
powers under Section 151 that suits are 
consolidated and are heard and tried to- 
gether. The process sometimes entails 
transfer of suits if they are pending in 
different Courts in the same district or 
different districts or different States. If 
by virtue of Section 21 of the Act matri- 
monial petitions of all kinds under the 
Act could be consolidated by effecting 
transfers taking recourse to Sections 23 
to 25 read with S, 151 of the Code, there 
was no necessity to enact S. 21-A. Sec- 
tion 21-A of the Act permits consolida- 
tion of only two types of petitions un- 
der the Act with or without the con- 
sent of the parties. Consolidation or 
joint hearing of other types of petitions 
is, therefore, excluded by necessary in- 
tendment. The argument of Mr. Chau- 
dhary that powers under Section 23 (3) 
can still be exercised to cover transfer 
of all types of cases also for the said 
purpose cannot be accepted as it would 
render the provisions of Section 21-A 
redundant and superfluous, The effect of 
_|Section 21-A, therefore, in my opinion, 
is that joint or consolidated hearing or 
trials of petitions other than those men- 
tioned in that section not being permis- 
sible, the powers under Sections 22 to 
25 of the Code cannot be exercised for 
transfer of petitions for a consolidated 
hearing of the petitions not contemplat- 
ed by that section. 

16, Shri Chaudhary, the learned coun- 
sel for the applicant, then submitted 
that when petition under Section 10 of 
the Act is filed by one party and an- 
other petition under Section 13 by an- 
other party, then the latter petition 
must be transferred to be tried with the 
earlier petition filed under Section 10, 
as provided for under Section 21-A and 
it debars a party to take recourse to 
the provisions of Section 10 of the Code. 


This, according to him, is the only limit- - 


ed import and the purpose of Sec. 21-A 
of the Act, It is not necessary to consider 
whether the provisions of Section 10 of 
the Code can or cannot be invoked if 
no recourse to Section 21-A is taken. We 
are concerned here with the two peti- 
tions one under Section 9 and the other 
under Section 13 of the Act and the 
applicant before me, if she so chooses 
and if so advised may move the appro- 
priate authority under Section 10 of the 
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Code. A joint hearing or- consolidation of 
such types of petitions, however, is not 
contemplated by Section 21-A of the Act 
and consequently powers under Sec. 23 
(3) of the Code cannot be exercised for 
the said purpose, 


17. In this view of the matter, the 
present application filed by the appli- 
cant for transfer of petitions of the non- 
applicant under Section 9 of the Act 
pending at Nagpur to Mussoorie to be 
tried along with her petition filed un- 
der Section 13 at Mussoorie, cannot be 
ernia in view of Section 21-A of the 

ct. 

18. In the result, 
dismissed with costs. 


Application dismissed, 


the application is 
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DESHPANDE AND LENTIN, JJ, 
Vasant Tatoba Hargude and others, 
Petitioners v. Dikkaya Muttaya Pujari, 

Opponent, 

Special Civil Appin. No. 2447 of 1974, 
D/- 13-9-1979. : 

(A) Constitution of India, Art, 141 — 
Conflict between earlier and later deci- 
sion of Supreme Court — Each Bench 
consisting of equal number of Judges — 
Later decision prevails — (Precedents), 

(Para 13) 

(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 15 (1) — Assignment — Statutory 
tenant is incompetent to assign his ten- 
ancy rights, AIR 1979 Bom 89. Held not 
good law in view of AIR 1965 SC 414; 
AIR, 1976 SC 2229, Disting, 

(Paras 3, 19, 23) 

Cases Referred : Chronological Paras 

AIR 1980 Bom 208 12 

AIR 1979 Bom 89 1, 4, 20 
AIR 1976 SC 2229 

4, 5, 10, 12, 14, 16, 17, 20, 23 

AIR 1973 SC 772 5, 20 

AIR 1972 SC 2526 10 

AIR 1968 Bom 51: 69 Bom LR 551 22 

AIR 1965 SC 414 3, 4, 5, 6, 10, 12, 

: 14, 15, 17, 19, 20, 21, 22, 23 

M. A. Rane, for Petitioners; Ajit P. 
Shah for M. A. Garud, for Opponent. 

DESHPANDE, J. :— This case raises a 
question of importance as to the auth- 
ority of any statutory tenant to assign 
his tenancy rights and is referred to the 
Division Bench by Kanade, J., because 


EX/EX/C417/80/JHS/RSK. 
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of his difference on this point with the 
view of Mrs, Justice Sujata Manohar in- 
dicated in the case of Hargovind Dha- 
ramsey & Co. v. Ruby & Co., AIR 1979 
Bom 89. The facts so far as relevant to 
the point raised are not in dispute. The 
petitioners are the heirs of the landlord 
— original defendant. He was the owner 
of house C, S. Nos. 319 and 320 situated 
at Peth Bhag, Sangli. House C. S. No. 319 
with which we are concerned, consisted 
of a ground floor and the first floor. 
Both the houses were let out to one 
Labhashankar Pandya in the year 1940. 
He sublet the ground floor of House 
No, 319 to one Gopalkrishna. He was 
running a hotel therein, Sub-tenancy of 
Gopalkrishna was held to be valid in an 
earlier Civil Suit No, 138 of 1956 by the 
landlord against him and the tenant, 
long before Section 15 of the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947 (referred to herein- 
after as ‘the Rent Act’) was amended in 
the year 1959. The landlord again insti- 
tuted two suits for possession against the 
tenant and the sub-tenant being Suit 
Nos. 218 and 219 both of 1961. Suit 
against the tenant — Pandya — was 
decreed and the landlord ultimately got 
possession of the first floor in execution 
of the decree on 7th July, 1964. The suit 
against the sub-tenant, Gopalkrishna, 
was, however, dismissed on 29th Sep- 
tember, 1962. He thus himself became the 
tenant under Section 14 of the Rent 
Act, 


2. Gopalkrishna died on 8th October, 
1970. Before his death he assigned, his 
business of hotel along with the tenancy 
rights in the ground floor by an assign- 
ment deed dated 13-10-1969 in favour of 
the present plaintiff-respondent Pujari. 
The respondent thereupon instituted a 
declaratory Suit No. 351 of 1969 on 
12-12-1969, before the death of the 
tenant of his having become the tenant 
of the ist floor on the strength of the 
said assignment deed. This Suit, and 
Suit No, 273 of 1969 by the landlord 
against him and Gopalkrishna for en- 
forcing his right of access from the 
ground floor stair-case to the first floor 
were tried together. This suit was dis- 
missed on 30-3-1973 though the land- 
lord’s suit was decreed with which we 
are no more concerned in this case, On 
appeal by the plaintiff, however, the 
same was allowed and the suit has been 
decreed on 30-3-1974 declaring the 
plaintiff to have become the tenant. 
Validity of this decree is challenged by 


[in 
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the heirs of the original landlord in this 
Special Civil Application. 

3. That the assignor Gopalkrishna 
was a statutory tenant is not in dispute, 
The only question is whether statutory 
tenant’s is competent to so assign his 
tenancy rights in the premises to the 
plaintiff. Assignment of tenancy rights 
under the Bombay Rent Act can be ef- 
fective and valid, only if it is covered 
by the proviso to Section 15° (1) thereof, 
Mr. Ajit Shah, the learned Advocate, ap- 
pearing for the respondent-plaintiff, re 
lied on this proviso before Kanade, J. 
It has, however, consistently been held 
by this Court that statutory tenant pos- 
sesses only a right to remain in posses- 
sion and he does not hold any transfer- 
able or heritable estate or interest in 
the premises so held by him as such 
statutory tenant, This view was affirmed 
by the Supreme Court in Anand Nivas 
Pvt. Ltd. v. Anandji, AIR 1965 SC 414, 
This case further holds that prohibition 
against transfer and assignment under 
Section 15 (1) of the Rent Act, and re- 
laxation thereof under the proviso, is 
applicable only to the contractual tenant, 
and not to the statutory tenant, whose 
tenancy is per se not transferable. Mr. 
Rane, the learned advocate for the de- 
fendant-petitioner, relied on this judg- 
ment before Kanade, J. in support of 
his contention that statutory tenant did 
Not possess any transferable interest and 
Section 15 (1) or the proviso on which 
reliance was placed was inapplicable to 
the tenancy of the statutory tenant. 


4. Mr, Ajit Shah in turn relied on a 
subsequent judgment of the Supreme 
Court in the case of Damadilal v. 
Parashram, AIR 1976 SC 2229, and con- 
tended that a statutory tenancy is trans- 
ferable in the same manner as the con- 
tractual tenancy is and prohibition 
against the transfer of tenancy right 
even of a statutory tenant still has to be 
traced only to Sec. 15 (1) of the Act 
but the assignment in this case was cov- 
, ered by its proviso. He relied also on 
‘the. judgment in Hargovind’s case (AIR 
1979 Bom 89) (supra) by a learned sin- 
gle Judge of this Court upholding the 
statutory tenant’s right to assign his ten- 
ancy along with the assets of the busi- 
ness in terms of the proviso to Sec. 15 
(1) of the Rent Act, and the Govern- 
ment Notifications concerned thereunder. 
The learned Judge followed the-ratio of 
Damadilal’s case and found the ratio of 
Anand Nivas case (AIR 1965 SC 414) to 
be irrelevant for two reasons, Firstly, 
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that the reasoning therein was dis- 
approved in Damadilal’s case, and 
secondly, that the wording of Section 2 
(i) and Section 14 of the M. P. Act and 
that of corresponding Section 5 (11) and 
Section 15 (1) of the Bombay Rent Act 
was similar. Kanade, J., however, found 
it difficult to ignore the ratio of Anand 
Nivas case directly dealing with Sec. 15 
of the Bombay Rent Act, and to follow 
Damadilal’s case dealing with the provi- 
sions of the M, P. Act. Hence this re- 
ference, 


5. Mr. Rane’s contention before us is 
threefold. Firstly, that the decision in 
Damadilal’s case, (AIR 1976 SC 2229) 
dealing with the heritability of the sta- 
tutory tenancy cannot have the effect of 
impairing the ratio in Anand Nivas case 
(AIR 1965 SC 414) on the issue of trans- 
ferability thereof. Secondly, that the 
decision in Anand Nivas case on Sec- 
tions 12 and 15 of the Act on its word- 

. ing and the scheme of the Act, cannot 
be said to have been overruled by its 
decision on the wording and scheme of 
any other enactment. Thirdly, that the 
decision on Section 15 of the Act having 
been subsequently affirmed by the 
larger Bench of four Judges in J. S. 
Murarji v. Sovani, AIR 1973 SC 772, 
cannot be held to have been overruled 
by a Bench of three Judges in Damadi- 
lal’s case, 


6. It is necessary to examine the facts 
and ratio of each of these two cases 
closely to consider the validity of these 
contentions. The tenant had sublet a 
portion of the premises to the appellant 
in Anand Nivas case (AIR 1965 SC 414) 
long after the expiry of the lease period, 
and his having become the statutory 
tenant, and after the institution of evic- 
tion suit against him for non-payment 
of rent. This suit, to which the appel- 
Tant was not a party was decreed. On 
the failure of his attempt to resist the 
execution of the decree, the appellant 
instituted a fresh suit for declaration of 
his having become a tenant on the basis 
of the said sub-lease, and for injunction 
against eviction, The appeal to the 
Supreme Court before a Bench of three 
Judges, arose out of the interlocutory 
proceedings on the application of the 
appellant for interim injunction, which 
was rejected by all the courts through- 
out. Three questions arose for con- 
sideration, namely — (1) whether the 
statutory tenant possessed any trans~ 
ferable interest in his tenancy so as to 
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be competent to sublet the premises 
under the ordinary law of leases and, if 
not, (2) whether the provisions of the 
Bombay Rent Act authorise such statu- 
tory tenant to sublet the premises or 
any portion thereof held by him as such 
statutory tenant, and (3) whether the 
sub-lease was hit by the principles of 
lis pendens under Section 52 of the 
T. P. Act? The learned Judges differed 
on all these three points, 


7. On the first question Sarkar, J., 
accepted the legal position (para 9) that 
a statutory tenant had "no estate or pro- 
perty in the demised premises”, but held 
that he had “nonetheless an interest, a 
right in the premises occupied by bim, 
which he may be empowered to trans- 
fer”. The learned Judge made a distinc- 
tion (para 7) between estate and pro- 
perty in the tenancy and a mere “in- 
terest” to retain the premises and sub- 
let it, which according to him, did not 
necessarily involve “transfer of estate 
or property”. On the other hand, Shah, 
J., speaking for the majority held that 
no statutory tenant can’ have any trans- 
ferable interest in the tenancy, his only 
right being to remain in possession on 
payment of rent and complying with 
other conditions of tenancy. 


8 On the second point, Sarkar, dJ., 
found, the wording of Section 13 (1) (e) 
of the Rent Act on par with the wording 
of Sec. 4 (1) (h) of the English Act, and 
an implied authority therein for the 
statutory tenant to sublet as held in 
English case relied on by him. Shah, J., 
on his interpretation of Section 12 (1) 
found statutory tenant to have no trans- 
ferable interest in the tenancy and dis- 
tinguished the English cases cited before 
him and relied on by Sarkar, J., on the 
basis of the wording of S, 15 (1) of English 
enactment enabling the statutory 
tenant to enforce the beneficial terms 
of tenancy agreement as against the 
wording of Section 12 (1) requiring him 
merely to carry out the terms and con- 
ditions thereof. The learned Judge then 
took notice of the width of the inclusive 
definition of the word ‘tenant’ under 
Section 5 (11) of the Act and indicated 
how it depended on the context whether 
reference in any section was intended 
to the statutory or contractual tenant. On 
this test, the word “tenant” in Sec. 12 (1) 
was found by him to mean only a sta- 
tutory tenant, whilst the same under 
Sections 13 (1) (e), 14 and 15 to mean a 
contractual tenant, He also further held 
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that sub-section (2) of Section 15 intro- 
duced in the Act by 1959 Amendment Act 
to validate the sub-leases prohibited 
under sub-section (1) of Section 15 cannot 
apply to the statutory tenant when sub- 
section (1) itself applied to the contract- 
ual tenant. 


9. On the third point, while Sarkar, 
J., held Section 52 to be inapplicable 
for want of compliance with the Bombay 
Amendment Act 14 of 1939, Shah, J., 
found the sub-lease to have been hit by 
the principles of lis pendens under Sec- 
tion 52 of the T. P. Act, as the amended 
provision did not apply to the place 
where the house was situated, 


10. Coming then to Damadilal’s case 
(AIR 1976 SC 2229) the tenant therein 
died during the pendency of his Second. 
Appeal in the High Court against a 
decree for eviction passed against him for 
the bona fide need of the landlord and 
non-payment of rent, His heirs lost the 
appeal in the High Court and Supreme 
Court. The landlord in addition to rais- 
ing other points, challenged, the right of 
the heirs to inherit the statutory tenancy 
of their father and prosecute appeals in 
defence thereof. Reliance was placed 
on the ratio of Anand Nivas case (AIR 
1965 SC 414) as also the subsequent judg- 
ment of a Bench of two learned Judges 
of the Supreme Court in J. C. Chatterjee 
v. 5. K, Tandon, AIR 1972 SC 2526, 
holding statutory tenancy not to be 
heritable. The case was heard by a 
Bench of three Judges. Gupta, J., speak- 
ing unanimously for the Court, first 
noted (para 10) how the decision in both 
these earlier cases “proceed on the basis 
that a tenant whose tenancy has been 
terminated, described as statutory tenant, 
has no estate or interest in the premises 
but only a personal right to remain in 
occupation” and indicated how “the 
term ‘statutory tenancy’ is borrowed 
from the English Rent Acts”. The learn- 
ed Judge then traced the origin of the 
conception of ‘statutory tenancy’ since 
the English Rent enactment of 1915 and 
emphasised how the same was based, 
not on the text of the section, but on 
the marginal note thereof. The learned 
Judge then indicated how the said con- 
ception got crystallised in the statute 
when the words “statutory tenant” 
were, for the first time, defined in Sec- 
tion 49 (1) of the 1954 Enactment to 
mean as “a tenant who retains possession 
by virtue of the Rent Acts and not as 


being entitled to a tenancy” (Underlin- 
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ing supplied). The learned Judge then 
made the following observations in 
para 11 of the judgment: 


“The concept of a statutory tenant 
having no estate or property in the pre- 
mises which he occupies is derived from 
the provisions of the English Rent Acts. 
But it is not clear how it can be assum- 
ed that the position is the same in this 
country without any reference to the 
provisions of the relevant statute”. 
The learned Judge also observed: 


“Tenancy has its origin in contract, 
There is no dispute that a contractual 
tenant has an estate or property in the 
subject-matter of the tenancy, and heri- 
tability is an incident of the tenancy. It 
cannot be assumed, however, that with 
the determination of the tenancy the 
estate must necessarily disappear and 
the statute can only preserve his status 
of irremovability and not the estate he 
had in the premises in his occupation.” 

11. The learned Judge then examined 
the relevant provisions of the Madhya 
Pradesh Accommodation Control Act, 


_and relying on the wording of Sec 2 (i) 


and Section 14 thereof, held that ordinary 
incidence of heritability continued to 
attach to the statutory tenancy there- 
‘under, 


12. It is difficult to escape the conclu~ 
sion that the view expressed in Anand 
Nivas case (AIR 1965 SC 414) as to the 
statutory tenant basically not having any 
interest, estate or property in the 
demised premises is irreconcilable with 
the view in Damadilal’s case (AIR. 1976 
SC 2229) that heritability is the incidence 
of the tenancy and that a statutory 
tenant does not cease to hold such an 
estate, interest and property therein as 
such ordinary incidence of tenancy un- 
less the statute protecting his such pos- 
session provides to the contrary. Trans- 
ferability is as much the incidence of 
any tenancy as heritability. Origin of 
tenancy being in the contract, the same 
is enforceable by or against the heirs 
and transferees, unless any personal 
element is involved in the contract itself, 
To this extent we find ourselves in 
agreement with Mrs, Justice Sujata 
Manohar and hold that view indicated 
in Damadilal’s case is binding on us. This 
conflict in the views cannot be explained 
either on the ground that Damadilal’s 
case was dealing with a Madhya Pra- 
desh enactment or with the question of 
mere heritability of the tenancy. A ques- 
tion involving merely of an interpreta- 
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tion of Section 2 (i) of the said Act ulti- 
mately turned on the basic incidents of 
any tenancy without regard to any par- 
ticular property or any Act. This is 
what a Division Bench, to which one of 
us (myself) is a party had occasion to 
emphasise in the judgment in the case 
of Sou. Nakabai @ Anusayabai w/o 
Maruti Naikwadi v. Mahadu S. Adsule 
(Letters Patent Appeal No. 72 of 1975 
in Second Appeal No. 1481 of 1967) D/- 
14-8-1979: (AIR 1980 Bom 208) while 
considering whether the statutory tenancy 
under the Bombay Tenancy Act in res- 
pect of lands belonging to the Public 
Trust Act to which application of Sec- 
tion 40 of the Act is excluded, was heri- 
table or not. 

13. The contention of Mr, Rane as to 
the competency of the later Bench of 
three Judges to overrule the ratio of 
the earlier Bench of equal number of 
Judges need not detain us. In the 
event of there being clear conflict, the 
decision of such later Bench would be 
binding on us. Secondly, the decision in 
Anand Nivas case (AIR 1965 SC 414) is 
based not so much on the incidence of 
statutory tenancy as on the interpreta- 
tion of Sections 12 to 15 of the Rent Act. 
All the Judges were unanimous on sta- 
tutory tenant having no estate or pro- 
perty in the tenancy. Even while express- 
ing dissent as to the extent and nature 
of any statutory tenants “interest” in 
the tenancy, Sarkar, J., proceeded on 
the hypothesis that the power of trans- 
fer of even such “interest” required au- 
thority of law. The determination of 
true scope and import of Section 13 (1) 
(e) and consequently of Sections 12, 14 
and 15 appear to have been assumed to 
be the main point in controversy in that 
ease and the decision on the first point 
indicating conflict on a narrow margin 
appears to have been treated as mere 
observations. This may have prompted 
the later Bench to dispense with any 
Need to refer the point to a larger Bench. 

14. Thirdly, the difference of opinion, 
though irreconcilable, centres round a 
very narrow margin Namely whether 
initial presumption should be (1) of the 
statutory tenant ceasing to have no 
such estate, or interest or property with 
the end of his contractual tenancy, as 
held by Shah, J., or (2) of his possess- 
ing such estate, etc., as an incidence of 
tenancy till the statute concerned pro- 
vides to the contrary. Legislative com- 

etency to clothe even such statutory 
fenancy with the attribute of transfera~ 
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bility is not doubted even in Anand 
Nivas case (AIR 1965 SC 414). Provi- 
sions of the English enactment to that 
effect and the points based thereon are 
discussed by Shah, J., in his judgment. 
The first contention of Mr, Rane is thus 
liable to be rejected. These aspects of’ 
the matter do not appear to have been 
brought to the notice of Kanade, J, On 
this point of initial presumption as to 
the subsisting incidence of the tenancy, 
we shall have to follow the ratio of 
Damadilal’s case (AIR 1976 SC 2229) in 
preference to the decision in Anand Nivas 
case and shall have to proceed on the 
assumption that statutory tenant does 
ordinarily possess transferable interest 
in his tenancy. We shall have to find 
out from the provisions of the Bombay 
Rent Act, if anything therein has the 
effect of destroying it. 


15. Mr. Rane’s second and third con~ 
tentions appear to us to be formidable. 
The decision in Anand Nivas case (AIR 
1965 SC 414) as to the import of Sec- 
tions 12 and 15 appears to be conclusive 
of whether the same is destructive of 
the assumed incidence as to transferabi- 
lity of statutory tenancy. Even on the 
hypothesis of the statutory tenancy be- 
ing per se not transferable, it was argued - 
therein that Section 13 (1) (e) implied 
an authority for the statutory tenant to 
sublet, and reliance was placed on cer- 
tain English rulings in support thereof. 
Though Sarkar, J., accepted this conten- 
tion, Shah, J., for the majority rejected 
it holding firstly that Section 12 (1) pro- 
hibited such transfer and, secondly, that 
Sections 13, 14 and 15 were applicable 
only to the contractual and not to the 
statutory tenants. Emphasising how cor- 
responding Section 15 of the English Act 
empowered statutory tenant to enforce 
the beneficidl terms of earlier contract 
of lease. Shah, J., pointed out how Sec- 
tion 12 (1) of the Bombay Rent Act 
made protection of his even mere pos- 
sessory right conditional on compliance 
with conditions of the initial tenancy. 
The learned Judge then concluded as 
follows in paragraph 27 p. 422: 


“Section 12 (1) of the Act merely re- 
cognises his right to remain in possession 
so long as he pays or is ready and will- 
ing to pay the standard rent and permit- 
ted increases and performs the other 
conditions of the tenancy, but not the 
right to enforce the terms and condi- 
tions of the original tenancy after it is 
determined,” 


Bom. 
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16. It is true, what was relied on by 
the appellant therein was an express 
term of tenancy authorising such sub- 
lease. This was found, on the assump- 
tion of its existence, to have become in- 
effective by the Supreme Court on the 
expiry or termination of lease, as Sec- 
tion 12 (1) in the view of the Supreme 
Court prevented him from enforcing any 
rights or benefits, contrary to the cor- 
responding provision in the English Act, 
If express authority was found to have 
become so ineffective, mere incidence 
of tenancy, adverted to in Damadilal’s 
ease (AIR 1976 SC 2229) cannot be as- 
sumed to have any better effect, 


17. This decision as to the scope of 
Section 12 (1) of the Bombay Rent Act 
based on its wording and the context, 
obviously runs counter to the assumed 
ordinary incidence ‘of transferability of 
the statutory tenancy. This, in other 
words, is a clear provision indicating 
legislative intent to the contrary to rob 
the tenancy of this attribute or incidence 
in terms of the requirements of the 
ratio of Damadilal’s case (AIR 1976 
2229). Looked at from this point of view 
there is no conflict in decisions of these 
two cases on this point. Ratio of Anand 
Nivas case (AIR 1965 SC 414) still holds 
good and binding. 


18. Theory of the suggested implied 
statutory authority to sublet was re- 
jected also by holding that Sec. 13 (1) (e) 
and Sections 14 and 15 were applicable 
to contractual tenants alone. The learn- 
ed Judge observed as follows in this 
context at page 425 para 33: 


“By clause (1) of Section 15 all trans- 
fers and assignments of interest in the 
premises, and subletting of premises, by 
tenants are, subject to any contract to 
the contrary made unlawful, The 
clause, however, saves contracts to the 
contrary and to be effective can operate 
only in favour of contractual tenants, A 
statutory tenant having no interest in 
the property, it was plainly unnecessary 
to prohibit transfer of what was ineffec- 
tive. Nor can there be letting of the 
premises by a statutory tenant, for lett- 
ing postulates a transfer of the right to 
enjoy property made for a certain time, 
express or implied, in consideration of 
price paid or promised, and a statutory 
tenant has merely a personal right to 
resist eviction. Section 15 (1) therefore 
applies only to contractual tenants. The 
proviso to the clause also furnishes an 
indication to that effect for the exemp- 


Vasant v. Dikkaya 


A.I. R. 


tion which the Provincial Government 
may grant, can only be in respect of 
leases or a class of leases”. 


19. Appellant in Anand Nivas case 
(AIR 1965 SC 414) also relied on sub- 
section (2) of Section 15 introduced in 
the Act in 1959 to validate sub-leases 
created till then in spite of the prohibi- 
tion under Section 15 (1) of the Act, as 
sub-lease in his favour was effected 
prior to the said amendment. This con- 
tention was rejected on two grounds, 
namely (1) that the terms of Sec. 12 (1) 
prohibited any transfer of interest in the 
statutory tenancy and (2) that when sub- 
section (1) of Section 15 applied only to 
contractual tenant, the proviso thereto 
or sub-section (2) thereof also would} 
apply to contractual tenant alone and 
not to statutory tenant. Reliance by Mr. 
Ajit Shah on the proviso to Sec. 15 (1) 
thus is of no assistance, 


20, This interpretation of sub-sec- 
tion (1) of Section 15 is further affirmed 
by a larger Bench of the Supreme Court 
in J. S. Murarji v. Sovani, ATR 1973 SC 
772. The appellant therein was claiming 
to be a sub-tenant not from the tenant 
Occhaval but of-his sub-tenant Sovani, 
His claim was rejected on the ground that 
only the then invalid sub-lease from the 
contractual tenant like Occhaval, and not 
from his sub-tenant, that is contemplated 
to be validated under sub-section (2), 
Mr, Rane is right in contending that 
Damadilal’s case (AIR 1976 SC 2229) not 
only does not overrule this ratio of 
Anand Nivas case (AIR 1965 SC 414) as 
to the interpretation of Section 15 (1) 
but the Bench was not competent to do 
so when larger Bench had affirmed it, 
The ratio of this part of the majority 
judgment in Anand Nivas case remained 
untouched by the judgment in Damadi- 
Tal’s case. Firstly, it is a direct judgment 
on the relevant sections of the Bombay 
Rent Act, Secondly, though the relevant 
definition part of Section 2 (1) of the 
M. P. enactment is word to word identi- 
eal with Section 5 (11) (b) of the Bom- 
bay Rent Act, the wording of Section 14 
of the former is slightly different from 
the wording of Section 15 of the latter, 
Thirdly, there is no reference in Damadix 
Tal’s case to any provision corresponding 
to Section 12 (1) of the Bombay Rent 
Act. The view in Anand Nivas case as 
to statutory tenancy being not transfera- 
ble, is based mainly on the wording of 
this section, independent of its view as 
to the ordinary incidence of any statutory 
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tenancy, Hargovind Dharamsey case 
(AIR 1979 Bom 89) (supra) on which Mr. 
Ajit Shah very vehemently relied, does 
not take note of these vital factors, Ob- 
servation therein about dissenting view 
of Sarkar, J., being approved in Damadi- 
lal’s case is not borne out by the text 
of the said case. This interpretation of 
Sec, 15 (1) is integrally connected with 
the interpretation of Sections 12 (1), 
13 (1) (e) and 14 of the Bombay Act. 
Damadilal’s case cannot be said to have 
overruled this part of the judgment. Qn 
the other hand, this part of the judg- 
ment is illustrative of the legislative in- 
tent to destroy the ordinary incidence 
of tenancy as to transferability. With 
respect, we are unable to agree with the 
ratio in Hargovind’s case. 

21, Mr. Ajit Shah then contends that 
the interpretation of-Sections 12 and 15 
of the Rent Act in Anand Nivas case 
(AIR 1965 SC 414) is largely influenced 
by its view as to the initial presumption 
as to the subsisting incidence of tenancy, 
after the tenant becomes a statutory 
tenant. Such interpretation, so con- 
tends Mr. Shah, should cease to 
be effective when basic view as 
to such incidence is virtually 
discarded in Damadilal’s case (AIR 
1976 SC 2229). We have already advert- 
ed to the narrow difference of view in- 
dicated in these two cases on the ques- 
tion of initial presumption as to such 
incidence. This view, however, cannot 
be said to be the basis of the interpreta- 
tion of Secs, 12 to 15 in Anand Nivas 
case, The ratio of Anand Nivas case 
thus in regard to ‘scope of Sections 12 
and 15 still holds good. 

22, Mr. Shah contends that the scope 
of Section 15 of the Act requires re- 
appraisal in the light of (1) the Explana- 
tion, added to the proviso under the 
Amendment No. 17 of 1968, and (2) Sec- 
tion 5 (11) (c) as amended by Act No. 22 
of 1978, both with retrospective effect 
from the date of the enactment in 1948, 
which were not in existence, when Anand 
Nivas case (AIR 1965 SC 414) was decid- 
ed by the Supreme Court. The conten- 
tion is devoid of merit. The Explanation 
merely enables all subsequent trans- 
ferees or assignees of the lessees of the 
premises to avail of the proviso and the 
Notification thereunder and nullifies the 
effect of the judicial decision of this 
Court in Nayak’s case (69 Bom LR 551): 
(AIR 1968 Bom 51). The judgment does 
not at all deal with transfers after the 
contractual tenancy comes to an end, 
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Amended Section 5 (11) (c) does make 
statutory tenancy also heritable to a li- 
mited extent and under certain con- 
tingencies, It is difficult to see how 
these amendments can have any effect 
either on the import of Section 15 (1) or 
the ratio of Anand Nivas case, parti- 
cularly when the proviso and  sub-sec- 
tion (2) is held in that case to have no 
restrictive effect on Section 15 (1) of the 
Act. Section 5 (11) (c), before its amend- 
ment in 1978, also contained an element 
of heritability to a certain extent, the 
amendment merely clarifying legislative 
intent as to the priority for the family 
members residing with the tenant. The 
character of the provision on this point 
remains unaltered, 


23. Mr. Shah then contends that in 
application of Section 15 of the Act to 
the statutory tenant may at best prevent 
the plaintiff from availing of the pro- 
viso. It still cannot prevent him from 
relying on the ordinary incidence of 
tenancy adverted to in Damadilal’s case 
(AIR 1976 SC 2229) once his transferee 
could be held as tenant, within the wide 
inclusive definition under Section 5 (11) 
(b) of the Rent Act, and prohibitive pro- 
vision of Section 15 (1) is out of the way. 
Precisely this very contention was raised 
in Anand Nivas case (AIR 1965 SC 414) 
and was accepted by Sarkar, J., but 
rejected by Shah, J., speaking for the 
majority, on the ground that Section 12, 
under which possession of the statutory 
tenant is protected itself prohibits such 
transfer. Transferee being a tenant 
under the definition is outweighed by 
the prohibition against transfers traced 
judicially in Section 12 (1) of the Rent 
Act. This contention also is thus liable 
to be rejected. 


24. We thus find ourselves in agree- 
ment with the conclusion of Kanade, J., 


and not with that of Mrs. Sujata 
Manohar, J, 
. 25. The assignment in dispute not}. 


being thus valid and effective, the plain- 
tiff’s suit is liable to be dismissed and 
the landlord’s petition is liable to be al- 
lowed, 

26. Rule accordingly made absolute 
with costs throughout. 


Order accordingly. 
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PRATAP AND SHARAD MANOHAR, JJ, 
The State of Maharashtra, Petitioner v. 
Mahadeo Pandharinath Dhole and others, 
Opponents. 
Special Civil Appln. No. 818 of 1975, 
D/- 18-10-1979. 


(A) Maharashtra Slum Areas (Improve- 
ment, Clearance and Redevelopment) Act 
(28 of 1971), Sec. 4 (1) (as amended by 
1973 Act) — Maharashtra Regional and 
Town Planning Act (37 of 1966), Sec. 31 
— Reservation of property for purposes 
of playground under 1966 Act — Subse- 
quent declaration of property in question 
as slum area — Whether capable of being 
enforced. 

Where the State Government sanction- 
ed a development plan under which the 
property in dispute stood reserved for a 


playground under Section 31 of the 1966° 


Act, subsequent declaration of the pro- 
perty in question as a slum area u/s. 4 (1) 
of the 1971 Act (as amended by the 1973 
Act) cannot be said to be incapable of be- 
ing enforced. Nor can the declaration ad- 
versely affect the property rights of the 
owner nor can it legalise something which 
is otherwise illegal. (Paras 9, 15) 


Under the provisions of the aforesaid 
three enactments a declaration as of the 
impugned nature can be made despite in- 
clusion of the property in the develop- 
ment plan. Such inclusion of the pro- 
perty is not of such an eternal character 
as not to be thereafter in any manner af- 
fected by any other law for the time be- 
ing in force. This is clear from the provi- 
Sions of Sections 38 and 50 of the 1966 
Act. Declaration by the Competent Auth- 
ority can co-exist with the inclusion of 
the property in the development plan 
and can also, under certain circumstances, 
co-exist with the reservation of the said 
property for a particular purpose in the 
development plan. It is not as if once a 
property is included in the development 
plan for a particular purpose, the pro- 
perty cannot be later on touched for any 
other purpose. Otherwise, it would in- 
deed be equivalent to putting a stop to 
progress and development and persisting 
in the maintenance of status quo qua the 
property in question, irrespective of 
changes taking place in the area or the 
lecality or the very property in question 
and irrespective of the aims and objects 
with which other laws are enacted having 
effect on the property in question. There 
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is no direct conflict between these three 
enactments. (Paras 9, 10) 


Tt cannot be said that consequent upon 
the impugned declaration, the property 
stands converted for a non-public or a 
private purpose or that it stands convert- 
ed into a residential site for a private 
purpose. The declaration does not 
result in converting the property of one 
kind into a property of a different kind. 

(Para 11) 


Reservation of the property as a play- 
ground does not prevent the same from 
being declared as a slum area nor is 
there any bar to providing basic ameni- 
ties to the slum dwellers on the said pro- 
perty pending finding of alternative sites 
for rehabilitating them. The declaration 
as of the instant nature does not nullify 
the development plan in question. Nor 
does the development plan and the reser- 
vation therein of the property in ques- 
tion as a playground prevent the appro- 
priate authority from declaring the same 
to be a slum area, (Para 11) 


Changes and variations in the develop- 
ment plan are very much contemplated 
(vide Ss. 38, 50 and 128 of the 1966 Act). 
A lapse of reservation, its revision and 
deletion are also contemplated. If pro- 
gress and development is to take place, 
law must make provisions for changed 
situations and in this case, law has made 
such provisions. -Even in the 1971 Act and 
the 1973 Act there is nothing inconsistent 
with the aforesaid view (Vide Sec. 47 of 
the 1971 Act and Ss. 103 and 104 of the 
1973 Act). (Paras 14, 15) 

(B) Maharashtra Slum Areas (Improve- 
ment, Clearance and Redevelopment) Act 
(1971), Pre. — Maharashtra Regional and 
Town Planning Act (1966), Pre. — Maha- 
rashtra Slum Improvement Board Act 
(1973), Preamble — Objects of the Acts. 

The two enactments viz., the 1971 and 
the 1973 Acts, are meant to provide for 
remedies of a nature basically interme- 
diary in character. The object of these 
two enactments is not to perpetuate 
slums but to regulate improve and clear 
the same and redevelop the property. 
The object also is to provide to the slum 
dwellers at large certain basic necessities 
such as ' water, sanıtary arrangements, 
light ete. until the slums are removed. 
These Acts are thus ad-hoc solutions to 
ad-hoc problems which are inherent in 
the very growth and development of 
modern towns and cities. Since overnight 
clearance of slums is a problem beyond 
the immediate reach of the State, the 
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State Legislature has rightly chosen the 
next best step viz., to regulate and con- 
trol the slums and to see that these do 
not become a source of danger to the 
health, safety and a source of nuisance to 
the public. (Para 16) 


The object of the 1966 Act is to make 
provision for planning, development and 
use of land, for the preparation of devel- 
opment plan, to provide for the creation 
of new towns etc, Indeed, the objects of 
the 1971 and the 1973 Acts are objects or 
steps in aid of the fulfilment of the ob- 
jects of the 1966 Act. The fulfilment of 
those objects would become extremely 
difficult, if not wellnigh impossible, if 
laws such as the 1971 and the 1973 Acts 
are not passed and implemented. These 
three enactments have, therefore, to be 
read harmoniously and have to be con- 
strued accordingly. (Para 17) 


A. C. Agarwal, Asstt. Govt. Pleader, for 
Petitioner; A. V. Sawant and V. B. Joshi 
(for No. 4) and M. A. Rane (for No. 1) 
for Opponents. 


PRATAP, J. :— By this petition under 
Arts. 226 and 227 of the Constitution, 
the petitioner — the State of Maharashtra 
seels to challenge the legality and vali- 
dity of the order dated 22nd July 1974 
passed by the Maharashtra Slum Areas 
(Improvement, Clearance and Re-develop- 
ment) Tribunal (hereinafter the Tribunal) 
in Appeal No. 3 of 1973 preferred before 
it by respondent No. 1 herein under Sec- 
tion 4 (3) of the Maharashtra Slum Areas 
(Improvement, Clearance and Re-develop- 
ment) Act, 1971, against the declaration 
dated 16th August, 1973 made by the 
Competent Authority under which de- 
claration the property in dispute was de- 
clared to be a slum area. 


2. This petition involves consideration 
of some of the provisions of three State 
enactments viz., the Maharashtra Regio- 
nal and Town Planning Act, 1966, herein- 
after referred to as the 1966 Act; the 
Maharashtra Slum Areas (Improvement, 
Clearance and Redevelopment) Act, 1971, 
hereinafter referred to as the 1971 Act, 
and the Maharashtra Slums Improvement 
Board Act, 1973, hereinafter referred to 
as the 1973 Act. 


3. Circumstances under which dispute 
involved in the present petition arose 
have been as follows. Situated in Poona 
City were two plots viz., Final Plots Nos. 
55 and 56 at Mangalwar Peth. These two 
plots were amalgamated and on amalga- 
mation, the same were constituted asC. S. 
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No. 449, Mangalwar Peth, Poona. The 
said property was the ancestral property 
of respondent No. 1 herein and his uncle. 
Area of the aforesaid property was divid- 
ed into eleven sub-plots and in the final 
decree partition proceedings, sub-plots 
Nos. 5 to 8, 10 and 11 came to be allotted 
to the share of respondent No. 1 herein 
Mahadeo Pandharinath Dhole. This allott- 
ed property is the subject-matter of this 
petition. On 8th July, 1966, the State Gov- 
ernment sanctioned a development plan 
relevant for the purposes of this petition. 
This development plan was sanctioned 
under the provisions of Section 31 of the 
1966 Act and the same came into effect 
from 15th August, 1966. Under the said 
plan, the property in dispute herein stood 
reserved for a playground. 

4. Sometime later in the year 1971, 
the State Legislature enacted the 1971 
Act mentioned hereinabove. This 1971 
Act was enacted with a view to make 
better provision for the improvement and 
clearance of slum areas in the State and 
their redevelopment and for matters 
connected therewith, vide the preamble to 
the said Act. Thereafter, the State Legis- 
lature enacted yet another statute viz., 
the 1973 Act aforesaid. This 1973 Act re- 
ceived the assent of the President on 26th 
April, 1973. The Aims and Objects of the 
said Act can best be seen from its very 
Preamble which runs as follows :— 

“Whereas, several slums have sprung up 
and continue to exist in the various areas 
of the State: 

And whereas, despite continued efforts 
by local authorities, Housing Boards, Im- 
provement Trusts and other bodies to re- 
move the slums, and to rehouse and re- 
settle the slum dwellers in housing colo- 
nies and the like, it has not been possible 
to keep pace with the necessities of the 
situation; 

And whereas, existing slums are be- 
coming a source of danger to the health, 
safety and convenience of the slum 
dwellers and also to the surrounding 
areas, and generally a source of nuisance 
to the public; $ 

And whereas, until such time as these 
slums are removed and the persons set- 
tled and housed in proper building, it is 
necessary to provide the basic necessities, 
such as water, sanitary arrangements, 
light, ete., to the slum dwellers; and for 
the purpose of more effectively and most 
speedily providing these amenities, it is 
now expedient to set up a Slum Improve- 
ment Board; and to provide for matters 
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connected with the purposes aforesaid; It 
is hereby enacted in the Twenty-fourth 
Year of the Republic of India as fol- 
lows :— 

5. On 16th August, 1973, the Com- 
petent Authority herein declared the pro- 
perty in dispute herein to be a slum area 
under Section 4 of the 1971 Act. This 
declaration was challenged by respondent 
No. 1 herein by preferring against the 
same on ilth September, 1973 an appeal, 
being Appeal No. 3 of 1973, to the Tribu- 
nal under the provisions of Section 4 (3) 
of the 1971 Act. At the hearing of the 
said appeal, the Tribunal framed a preli~ 
minary issue as follows :— 


“Do respondents prove that the declara- 
tion under Section 4 (1) of the Act of 
{971 as amended by the Act 1973, read 
with Section 45 (2) of the Act of 1973 re- 
mains unaffected by the reservation under 
the Development plan and is capable of 
being enforced under both these Acts, 
in spite of the said reservation sanctioned 
by the Government under M. R. & T. P. 
Act 1966 ?”. i 


On the said preliminary issue, the Tribu- 
nal returned a negative finding. The Tri- 
bunal held that the declaration of the 
property in question as a slum area under 
Section 4 (1) of the 1971 Act as amended 
by the 1973 Act was incapable of being 
enforced and the said declaration can 
have no legal effect and consequence in 
view of the prior reservation of the pro- 
perty for the purposes of a playground 
under the 1966 Act. In this view of the 
matter, the Tribunal allowed the appeal 
of respondent No. 1, set aside the impugn- 
ed declaration made by the Competent 
Authority and directed the contesting re- 
spondents to pay the costs of the appeal. 
It is this appellate order of the Tribunal 
that is challenged in this petition by the 
State of Maharashtra. 


&. In support of this petition, we have 
heard the learned Assistant Government 
Pleader Mr. A. C. Agarwal. The contest- 
ing respondent No. 1 Mahadeo Pandhari- 
nath Dhole is represented by his learned 
Advocate Mr. M. A. Rane. Respondent 
No. 4, the Poona Municipal Corporation, 
is represented by its learned Advocate 
Mr. A. V. Savant, The other respondents, 
though served, have not chosen to appear. 
But it may be noted that these respon- 
dents are none else than the Maharashtra 
Housing Board (respondent No. 2), Com- 
petent Authority (respondent No. 3) Pre- 
sident and Members of the Maharashtra 
Slum Areas Tribunal (respondent No. 5). 
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It may also at this stage be mentioned 
that Mr. A. V. Savant, the learned Advo- 
cate for respondent No. 4, the Poona 
Municipal Corporation, supports this peti- 
tion and the contentions raised on behalf 
of the State of Maharashtra. The main 
contest is between the State of Maha- 
rashtra and respondent No, 1, Mahadeo 
Pandharinath Dhole. 


7. Mr. A. C. Agarwal, the learned As- 
sistant Government Pleader appearing 
for the State of Maharashtra, contended 
that the impugned appellate order of the 
Tribunal is based on a misreadıng and 
misconstruing of the provisions of the 
aforesaid three enactments and the said 
order is not sustainable in law. He con- 
tended that the declaration made by the 
Competent Authority was legal and valid 
and the challenge to the said declaration 
by respondent No. 1 in his above-referred 
to appeal therefrom was without any sub- 
stance and the said appeal was liable to 
he dismissed and the declaration made by 
the Competent Authority was liable to be 
confirmed. On the other hand, Mr. M. A. 
Rane, the learned Advocate for respon- 
dent No. 1, supported the appellate order 
passed by the Tribunal. He submitted 
that the said order is justified in law and 
the same deserved to be confirmed. 

8. After hearing the rival submissions 
and contentions of the respective Advo~ 
cates and after going through the impugn- 
ed judgment and order of the Appellate 
Tribunal and after considering the rel- 
evant provisions of the aforesaid three 
enactments, we are of the view that the 
appellate order of the Tribunal is not 
sustainabie and is liable tn be set aside 
and the declaration made by the Com- 
petent Authority was justified and deserv- 
ed to be confirmed. We find ourselves un- 
able to agree with the reasoning and con- 
clusions reached by the Tribunal. We also 
find that at certain stages, the reasoning 
of the Tribunal is confusing and rather 
difficult of comprehension, The ultimate 
order of the Tribunal cannot be sustained. 


9., It is difficult to appreciate the con- 
clusion of the Tribunal that declaration 
of the property as a slum area goes 
against the development plan or counter- 
mands the same and is calculated to inter- 
fere with the provisions of the develop- 
ment plan. The declaration itself does not 
per se lead to any such conclusion as 
reached by the Tribunal in this case. 
Even in law, the declaration does not, in 
our view have the effect of evading or 
going against or countermanding the 
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development plan in question. No provi- 
sion of any of the aforesaid three enact- 
ments has been brought to our notice to 
show that the declaration made by the 
Competent Authority in this case extin- 
guishes the development plan even to the 
extent covered by the declaration. Indeed, 
as we shall presently see, there are provi- 
sions in the aforesaid three enactments 
which indicate that a declaration as of 
the impugned nature in this case can be 
made despite inclusion of the property in 
the development plan. Provisions in the 
said Acts also indicate that inclusion of 
the property in the development plan for 
a particular purpose is not of such an 
eternal or sacrosanct character as not to 
be thereafter in any manner touched or 
affected by any other law for the time be- 
ing in force. Declaration by the Com- 
petent Authority can co-exist with the in- 
clusion of the property in the develop- 
ment plan and can also, under 
certain circumstances, co-exist with the 
reservation of the said property for a 
particular purpose in the development 
pian. It is not as if once a property is in- 
cluded in the development plan for a 
particular purpose, the property cannot 
be later on touched for any other purpose, 
To adopt the reasoning and to accept the 
conclusion of the Tribunal in this case 
would indeed be equivalent to putting a 
stop and a total halt to progress and 
development and persisting in the main- 
tenance of status quo qua the property in 
question, irrespective of changes taking 
place in the area or the locality in ques- 
tion, irrespective of changes taking place 
qua the very property in question and 
irrespective of the Aims and Objects with 
which other and further laws are enacted 
by the State Legislature having effect on 
the property in question. 

10. The Tribunal is not right in giving 
total overriding effect to the 1966 Act and 
in the process refusing to give effect to 
the 1971 and the 1973 enactments. The 
correct approach should be to reconcile 
the provisions of the aforesaid three enact- 
ments and to place upon the concerned 
provisions of the said enactments a harmo- 
nious construction so as to effectuate, ag 
far as possible, the objects and the 
purposes of all the aforesaid three enact~ 
ments, It is not as if these three enact- 
ments cannot be reconciled with each 
other. It is also not as if their Aims and 
Objects cannot be reconciled with each 
other. It is not as if the three enactments 
cannot stand together. We do not find any 
such direct confrontation or conflict be- 
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tween these enactments so as to conclude,| 
as the Tribunal seems to do, that the 1971 
and the 1973 Acts virtually nullify the 
provisions of the 1966 Act. 

11. The Tribunal is also not right in 
holding that consequent upon the im- 
pugned declaration, the property stands 
converted for a non-public or a private 
purpose or that it stands converted 
into a residential site for a pri- 
vate purpose. In this behalf, the legal ef- 
fect and consequences of the impugned 
declaration have not been correctly con- 
sidered and appreciated by the Tribunal. 
The declaration does not result in con- 
verting the property of one kind into a 
property of a different kind. It only de- 
clares the property to be a slum area. It 
does not cancel its reservation in the 
development plan for a playground. Nor 
does the declaration prevent the property 
being ulimately made to fulfil the purpose 
of the playground in question. It was 
open to the authorities to declare a parti- 
cular property to be a slum area, to 
then declare the same to be a clearance 
area and to thereafter redevelop the same 
into a playground for which last purpose 
the property was reserved in the devel- 
opment plan. Reservation of the property 
as a playground in the development plan 
under the 1966 Act does not prevent the 
same from being declared as a slum area 
nor is there any bar to providing basic 
amenities to the slum dwellers on the 
said property pending finding of alter- 
native sites for rehabilitating them. A 
temporary phase qua the property in ques- 
tion does not and cannot obliterate the 
object consequent upon reservation of the 
property as a playground in the develop- 
ment plan. In our view, declaration as of 
the instant nature does not nullify or run 
counter to the development plan in ques- 
tion. Nor does the development plan and 
the reservation therein of the property in 
question as a playground prevent or 
debar the appropriate authority from de- 
claring the sarne to be a slum area cover- 
ed by the provisions also of the 1971 and 
1973 enactments. 

12. Indeed, the very provisions of the 
Town Planning Act, 1966, do not justify 
the conclusion reached by the Appellate 
Tribunal in this case. Section 38 of the 
1966 Act itself categorically lays down 
that at least once in ten years from the 
date on which a development plan has 
come into operation, the planning auth- 
ority may and shall, at any time when so 
directed by the State Government, revise 
the development after carrying out, if 
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mecessary, a fresh survey and preparing an 
existing-land-use map of the area within 
its jurisdiction. This, therefore. 1s a strong 
indication that the development plan is 
not sacrosanct for all times to come as 
the Tribunal in this case seems to feel. 
Indeed, the development plan requires to 
undergo a second look at least every ten 
years and if a second look requires any 
change in the development plan, a revision 
accordingly thereof is competent. Yet a 
further indication that a development 
plan is not unchangeable or sacrosanct is 
also available from the provisions of Sec- 
tion 50 of the 1966 Act. Under the said- 
Section 50, the appropriate authority, if 
satisfied that the land is not or no longer 
required for the public purpose for which 
it is designated or reserved in the devel- 
opment plan, the said authority may 
move the planning authority or the State 
Government, as the case may be, to sanc- 
tion deletion of such reservation from the 
‘ development plan and if so moved, then 
the planning authority or the State Gov- 
ernment, as the case may be, may make 
an order sanctioning the deletion of such 
reservation from the development plan. 
Thus, a property once reserved for a 
particular purpose in a development plan 
can also be deleted from the said develop- 
ment plan. : 

13. Sections 38 and 50 aforesaid thus 
themselves lead to an inference that there 
are certain in-built provisions in the 1966 
enactment itself which can, if given effect 
to, result in revision of the development 
plan and even deletion of a particular 
reservation from the development plan. 
Deviation from or countermanding of the 
development plan is thus contemplated by 
the very 1966 enactment under which the 
development plan is prepared and finalis- 
ed. Then again, we have in Section 127 
of the 1966 Act provision whereunder 
there can even occur lapse of reservation 
under circumstances mentioned in the 
said section, If any land reserved for any 
purpose in the development plan is not 
acquired by agreement within ten years 
or if proceedings for its acquisition are 
not commenced within such period 
the owner may serve a notice on the 
authority in question to that effect and if 
within six months of the service of the 
said notice, the land is not acquired or no 
steps taken for its acquisition, the reser- 
vation, 

tx x x shall be deemed to have lapsed, 
and thereupon, the land shall be deemed 
to be released from such reservation, x x X 
and shall become available to the owner 
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for the purpose of development as other- 
wise permissible in the case of adjacent 
land under the relevant plan.” 


Thus, even a lapse of reservation is con- 
templated by the 1966 Act itself, And 
when we go to Section 128 of the 1966 
Act, we find that even diversion of the 
reserved public purpose under the devel- 
opment plan is provided for. Under this 
Section 128, where any land is reserved 
for any purpose but the State Govern- 
ment is satisfied that the said land is 
needed for a different public purpose, it 
may, notwithstanding ` anything in the 
966 Act, acquire the said land under the 
provisions of the Land Acquisition Act, 
1894, and under sub-section (3) of the 
said Section 128, on the said land vesting 
in the State Government under Sec. 16 
or 17 of the Land Acquisition Act, as the 
case may be, the relevant plan. 


"x x x shall be deemed to be suitably 
varied by reason of acquisition of the 
said land.” 


14. It will thus be seen from the afore- 
said four provisions (Sections 38, 50, 127 
and 128) of the 1966 Act itself that 
changes and variations in the develop- 
ment plan are very much contemplated. 
It is also seen that even a lapse of reser- 
vation is contemplated, It is also seen that 
even change of one public purpose to 
another public purpose is also contem- 
plated. Different situations are provided 
for in the 1966 Act itself. Property reserv- 
ed for one particular purpose, therefore, 
may not continue to remain reserved for 
all times for the same purpose. It can be 
acquired for any other purpose. The 
reservation can be revised. The reserva- 
tion can also lapse. The reservation can 
also be deleted. The emerging situation is 
indeed one as should exist. As indicated, 
if progress and development is to take 
place, if changing situations have to be 
met with changing remedies and if there 
is not to be a total halt to the onward 
march, law must make provisions for 
changed situations and, in this case, law 
has made such provisions, Conclusion of 
the Tribunal, however, leads to the re- 
sult that once a reservation for a parti- 
cular purpose always a reservation for 
the very same purpose. Such a conclusion 
can well hinder implementation of vari- 
ous welfare schemes by the State and 
would also compel various State auth- 
orities, public bodies and the society at 
large to meekly accept and submit to the 
status quo irrespective of anything else, 
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15. When we go to the 1971. and the 
1973 Acts, we do not find anything there- 
in inconsistent with our aforesaid view. 
Under Section 47 of the 1971 Act, where 
any area is declared to be a slum area, 

“x x x then as from the date of such 
declaration, x x x the provisions of any 
law corresponding to the provisions of 
this Act in relation to the slum area, 
*xx x shall, save as otherwise provided: in 
this Act, cease to be in force in the slum 
area. x Xx x but so long only as the said 
declaration remains in force, x x x”. 

We then find a clear declaration in Sec- 
tion 103 of the 1973 Act to the effect that: 

“The provisions of this Act shall be in 
addition to and not in derogation of any 
other Act, Ordinance or Regulation for 
the time being in force.” 

Still more important is Section 104 of the 
1973 Act. It would be best to extract and 
quote the same herein. 

“104, The provisions of this Act shall 
not be taken to affect any property rights 
in any of the areas to which this Act ap- 
plies; nor shall the provision by or under 
this Act of any amenities be deemed to 
legalise what is otherwise illegal by or 
under any other law for the time being 
in force.” 


The aforesaid provision of Section 104 
makes it very clear that the 1973 Act will 
not affect any property rights nor will 
the said Act be deemed to legalise what 
is otherwise illegal. The rights of re- 
spondent No. 1 herein qua his property 
involved in the present dispute are thus 
not affected by virtue of the 1973 Act. 
Nor does this Act legalise anything which 
is otherwise illegal. In the circumstances, 
the impugned declaration declaring the 
property to be a slum area cannot ad- 
versely affect the property rights of re- 
spondent No. 1 herein nor can the said 
declaration give a successful legal colour 
and shape to something which is other- 
-'wise illegal, From this aspect, therefore, 
the 1973 Act cannot be said to adversely 
affect the rights of respondent No. 1 
herein qua his property in question. 


16. The two enactments viz., the 1971 
and the, 1973 Acts, are meant to provide 
for remedies of a nature basically inter- 
mediary in character. Taking cognizance 
of the large slum areas in certain parts of 


the State, the State Legislature 
thought it. fit to pass legislation 
to make ` better provisions for 
the improvement and clearance of 
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these areas as also for their re-develop- 
ment. The object of these two ena-.ments 
is not to perpetuate clums but to regulate 
the same, clear the same and redevelop 
the property in question. The object elso} . 
is to provide to the slum dwellers at large 
certain basic necessities such as water, 
sanitary arrangements. light etc. and 
these basic amenities are to be provided 
to the slum dwellers not as a matter of 
any permanent feature but as indicated 
in the preamble to the 1973 Act; 

“x x x until such tyme as these slums 

are removed and the persons settled and 
housed in proper buildings, x x x.” 
The 1971 and the 1973 Acts are thus, to 
our mind, ad-hoc solutions to ad-hoc pro- 
blems which problems have, to an ex- 
tent, become inherent in the very growth, 
development and progress of modern 
towns and cities in the State. A dream 
situation would, of course, be total ab- 
sence of any slums. But there seems to be 
a long way to go to realise the same. In 
the meanwhile, slums have arisen.and do 
crop up. Necessity knows no law. But to 
accept these slums as they are would be 
the very negation of the duties of a 
modern welfare State. Since overnight 
clearance of slums appears to be a prob- 
lem beyond the immediate reach of the 
State, the State Legislature has rightly 
chosen the next best step viz, to regulate 
and control the slums and to see to it 
that these do not become a source of 
danger to the health, safety and con- 
venience not only of the slum dwellers 
but also the surrounding areas and to also 
see to it that these do not become a 
source of nuisance to the public. These 
are the very specific objects embodied in 
the preamble to the 1973 Act and for the 
fulfilment of which the said Act has been 
enacted. 


17. The object of Town Planning Act 
is to make provision for planning the deve- 
lopment and use of land, to make better 
provision for the prenaration of develop- 
ment plan, to provide for the creation of 
new towns etc. The object of the 1971 and 
the 1973 Acts is not, in our view, incon- 
sistent with the object of the Town 
Planning Act, 1966. Indeed, the objects of 


. the 1971 and the 1973 Acts are objects or 


steps in aid of the fulfilmént of the ob- 
jects and aims behind the Town Planning 
Act, 1966. The fulfilment of the objects 
and aims of the Town Planning Act, 1966, 
would become extremely difficult, if not 
well nigh impossible, if laws such, as the 


at 
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1971 and the 1973 Acts are not passed 
and implemented. Absence of laws such as 
the 1971 and the 1973 Acts can itself 
result in frustrating or defeating at least 
some of the objects of the Town Planning 
Act, 1966. These three enactments have 
therefore, to be read harmoniously and 
have to be construed accordingly. They 
are modern solutions and remedies to the 
ever emerging new problems of modern 
times. Though one may hope for the 
times when Acts such as the Slum Areas 
Act, 1971 and the Slum Improvement 
Board Act. 1973, outlive their existence 
and are no longer found necessary for 
the purposes of fulfilment of the modern 
welfare activities of ihe State and though 
one may also hope for the times when 
slum areas would be a thing of the past, 
still till at least that stage arrives and is 
reached, the community at large and citi- 
zens such as respondent No. 1 herein will 
have to accept and abide by the provi- 
sions of these laws. 


18. In this view of the matter that we 
take, we hold that the impugned declara- 
tion under Section 4 (1) of the 1971 Act 
as amended by the 1973 Act remains un- 
affected by the reservation in question of 
the property herein under the develop- 
ment plan. We further hold that the im- 
pugned declaration is capable of being 
enforced despite reservation of the pro- 
perty in question under the development 
plan covered by the 1966 Act. Finding to 
the contrary by the Appellate Tribunal 
on the preliminary issue framed by it is 
reversed. The impugned declaration made 
by the Competent Authority is confirmed. 


19. At this stage, Mr. M. A. Rane, the 
learned Advocate for respondent No, 1, 
submitted that apart from the legality 
and validity of the declaration in ques- 
tion. respondent No. 1 has certain other 
grievances even after accepting the afore- 
said declaration. He, therefore, urged 
that respondent No. 1 should be given 
opportunity to set forth his grievances ac- 
cordingly in his appeal before the Ap- 
pellate Tribunal. Mr. Agarwal, the learn- 
ed Assistant Government Pleader, could 
not possibly object to this opportunity 
claimed on behalf of respondent No. 1. 


20. In the circumstances, while revers- 
ing the Appellate Tribunal’s finding on 
the preliminary issue framed by it and 
while holding that the impugned declara- 
tion is legal and valid and while confirm- 
ing the said declaration, the matter will 
now have to be sent back to the Appel- 
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late Tribunal for consideration on merits 
and in accordance with law of such other 
grievances as respondent No. 1 herein 
may have to set forth before the said Tr- 
bunal. 

21. In the result, this petition succeeds. 
The judgment and order dated 22nd July, 
1974 passed by the Maharashtra Slum 
Areas (Improvement, Clearance and Re- 
development) Tribunal in Appeal No. 3 
of 1973 is set aside and quashed. The 
declaration by the Competent Authority 
under Section 4 of the 1971 Act is held to 
be legal and valid and binding upon re- 
spondent No. 1 and qua the property in 
question. The said declaration is confirm- 
ed. The Tribunal aforesaid is directed to 
now hear and decide on merits and in ac- 
cordance with law such other grievances 
as respondent No. 1 may have to urge be- 
fore the said Tribunal in his aforesaid 
appeal before it. Rule absolute. In the 
circumstances of the case, there will be 
no order as to costs. 

Petition allowed. 
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DESAI AND PRATAP, JJ. 
~ Ananda Nanu Choudhari, Petitioner v. 
Surgana Village Panchayat, Nasik and 
others, Opponetns. 

Special Civil Appln. No. 2869 of 1978, 
D/- 11-4-1979. 

(A) Bombay Village Panchayats Act (3 
of 1959), Sec. 10 —- Constitution of 
panchayat — There must be minimum 
two-thirds members, irrespective of whe- 
ther said minimum consists of elected 
and/or nominated members. 

Thus where the election to the 
panchayat did not result in the 
the requisite minimum 
of two-third of the total num- 
ber of members, there was no bar on 
the Standing Committee nominating the 
rest, indeed it was the Duty of the Stand- 
ing Committee u/s, 10 (3) to so nominate 
the rest. The persons so nominated are 
deemed to have been duly elected 
under Section 10 (1). (Paras 5, 6) 

Power coupled with duty u/s. 10 (3) has 
to be exercised to fill up by nomination 
the lacuna, if any, in the full strength 
requisite u/s. 10 (1). Furthermore, this 
power of nomination also does not de- 
pend upon whether the election results’ 
in more than two-thirds or less than two-: 
thirds being returned. For the exercise of 
power, it should suffice that the election 
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u/s. 10 (1) has resulted in the return of 
less than the maximum number neces- 
sarv for constituting the panchavat. If a 
wholly elected panchayat is not available, 
it is better to have an elected-cum-nomi- 
nated panchayat or, in g rare case, even a 
wholly nominated panchayat rather than 
have no panchayat at all. (1966) 7 Gui LR 
351 Foll. (Paras 7, 11) 

(B) Bombay Village Panchayats Act (3 
of 1959), See. 151 — Appointment of ad- 
ministrator — He can be appointed only 


if direct elections u/s. 10 (1) and/or 
nominations u/s. 10 (3) both fail. 

(Para 12) 
Cases Referred : Chronological Paras 


(1966) 7 Guj LR 351 9 


M. L. Dudhat, for Petitioner: V. Z. 
Kankaria (for Nos. 4,6 and 11), R. D. 
Rane (for No 13) and M, F. Saldhana, 
Asstt. Govt. Pleader (for Nos. 14 to 16), 
for Opponents. 


PRATAP, T7.:— In this petition under 
Article 226 of the Constitution, the peti- 
tioner challenges the very constitution of 
the village panchayat of village Surgana, 
District Nasik, contending that (a) it is 
not a validly constituted panchayat under 
the provisions of the Bombay Village 
Panchayats Act, 1958, (hereinafter refer- 
red to as ‘the Act’) and (b) respondents 
Nos. 7 to 12 who are its nominated mem- 
bers are not entitled to take part in the 
affairs of the said panchayat, 


2. Facts giving rise to this petition are 
as follows :— 


3. The petitioner is a resident of the 
aforesaid village Surgana. The sad 
village has a panchayat divided into four 
wards. Elections to this panchayat were 
held in May 1978. Ward No. 1 had two 
seats and Wards Nos. 2, 3 and 4 had three 
seats each — thus in all eleven seats. 
From Ward No. 1 respondent No. 2 was 
elected. from Ward No. 2 respondents Nos. 
4 and 5 were elected, from Ward No. 3 re- 
spondent No. 3 was elected and from 
Ward No. 4 respondent No. 6 was elect- 
ed. Thus, though there were eleven seats, 
only five persons were declared elected, 
reason being that though there were 
nominations of other candidates (includ- 
ing the petitioner herein), their nomina- 
tions were rejected as being invalid leav- 
ing in the contesting field only the afore- 
said five persons. As the total of the 
elected persons viz., five, fell short of the 
total number of seats viz., eleven, the 
Standing Committee acting under sub- 
section (3) of Section 10 of the Act, nomi- 
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nated, sometime in November 1978, re- 
spondents Nos. 7 to 12 as members of the 
panchayat. Soon thereafter the present 
petition was filed for reliefs indicated 
hereinabove. 

4. Mr. Dudhat, the learned Advocate 
for the petitioner, contends that the im- 
pugned election held in May, 1978 failed 
to result in a validly constituted 
panchayat as the said election failed to 
return the requisite number of candidates 
necessary to constitute a valid panchayat. 
He submitted that under S. 10 (1) (a) (i) 
of the Act, the maximum strength of the 
elected members of this panchayat was 
eleven and by virtue of sub-section (4) of 
Section 10 of the Act, a minimum of two- 
thirds of the total number of members 
required to be elected was requisite for 
the valid constitution of the panchayat. 
As the impugned election resulted in only 
five persons being returned as elected to 
the panchayat and as the said number 
fel] short of the minimum two thirds as 
required by sub-section (4) of Section 10 
of the Act, the panchayat was not valid- 
ly constituted in law and its functioning 
would consequently be void ab initio. On 
the other hand, Mr. Saldhana, the learn- 
ed Assistant Government Pleader for the 
State as also Mr. Kankaria, the learned 
Advocate for some of the contesting re- 
spondents, contended that on a proper 
construction of Section 10, it is clear that 
for a valid constitution of a panchayat, 
there should be at the relevant time a 
minimum of two-thirds of the total num- 
ber of members thereof irrespective of 
whether the same are elected under Sec- 
tion 10 (1) and/or nominated under Sec- 
tion 10 (3). 

5. After a careful consideration of the 
provisions of Section 10 and having re- 
gard to the scheme underlining it, we are 
of the opinion that the more reasonable 
view to take would be that though two- 
thirds is the requisite minimum for the 
constitution of a valid panchayat, the said 
two-thirds can be made up of either elect- 
ed and/or nominated members. All that is 
necessary for the constitution of a valid 
panchayat is that there must be at the 
relevant time a minimum of two-thirds 
members, irrespective of whether the 
said minimum consists of elected and/or 
nominated members. Consequently, if, as 
in the present case, election does not re- 
sult in the return of the requisite mini- 
mum of two-thirds there is no’ bar on 
the Standing Committee nominating the 
rest — indeed, in such circumstances it 
becomes, under sub-section (3) of Sec- 
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tion 10, the duty of the 
mittee to so nominate the rest. 


6. Under Section 10 (1) 
panchayat shall consist inter alia of such 
number of elected members, not being 
less than seven and not more than fifteen, 
as the Collector may determine. The said 
number in the present case is eleven. 
Taking this provision by itself, it would 
mean that for a valid constitution of the 
present panchayat, eleven elected mem- 
bers are necessary. But the May 1978 
elections resulted in the return of only 
five members leaving vacant as many as 
six seats. However, as to what should 
happen in such a contingency is clearly 
provided in sub-section (3). of Section 10 
viz., if for any reason an election does 
not result in the return of the re- 
quired number of qualified persons will- 
ing to take office, the Standing Committee 
shall, as soon as possible, appoint from 
nersons qualified to be elected such per- 
sons as are necessary to make up the re- 
quired number, and this is equally im- 
portant — the person so appointed shall 
be deemed to have been duly elected 
wnder sub-section (1). In the exercise of 
this power and in the discharge of its 
duty under Section 10 (3), the Standing 
Committee did thus nominate in this case, 
respondents Nos. 7 to 12 to the unfilled 
seats bringing the total to eleven being 
the maximum laid down for this 
panchayat. And thereafter the panchayat 
was a validly constituted body legally 
entitled to function. 


7. Mr. Dudhat, however, contends that 
for valid constitution of this panchayat 
all the eleven seats or, in any event, by 
virtue of Section 10 (4), at least two- 
thirds thereof must be filled in by elec- 
tions only. The plain words of sub-secs. (1) 
and (3) of Section 10 run counter to this 
submission. Under neither of these sub- 
sections, there is any indication that for 
constitution of a valid panchayat, all the 
members must necessarily be only elect- 
ed members. Indication, on the contrary, 
is just the reverse. Section 10 (3) speci- 
fically provides for nomination in the 
event of failure of requisite number of 
elected members under Section 10 (1). 
Power coupled with duty under S. 10 {3) 
has, therefore, to be exercised to fill up 
by nomination the lacuna, if any, in the 
full strength requisite under Sec. 10 (1). 
Furthermore, this power of nomination 
also does not depend upon whether the 
election results in more than two-thirds or 
less than:two-thirds being returned. For 
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the exercise of power under sub-sec. (3), 
it should suffice that the election under 
Section 10 (1) has resulted in the return| - 
of less than the maximum number neces- 
sary for constituting the panchayat. In 
this case, the maximum number was 
eleven. The elections returned only iive 
and the Standing Committee nominated 
the remaining six. The Standing Com- 
mittee thus rightly exercised its power 
under sub-section (3) of Section 10, which 
power, as stated above, it was entitled to 
exercise and which action, as already 
indicated, was part of its duty. 


8. Some doubt, however, is created by 
the wording of S. 10 (4) under which if 
two-thirds or more of the total number 
of members required to be elected under 
sub-clause (i) of clause (a) of sub-sec, (1) 


` of Section 10 are elected, “failure to elect 


the remaining members shall not affect 
constitution of the panchayat”. It is on 
this Section 10 (4) that Mr. Dudhat lays 
great emphasis. However, on closer scru- 
tiny of the entire scheme of Section 10, 
the emerging position is clear. All that 
sub-section (4) provides is that two-thirds 
are necessary in order to constitute a 
valid panchayat. It nowhere says that the 
two-thirds must necessarily be directly 
elected members. This two-third may as 
well be either of directly elected mem- 
bers under Sec. 10 (1) or of nominated 
members under Section 10 (3) who shall 
be deemed to be duly elected under Sec- 
tion 10 (1) or even an admixture of both 
directly elected and nominated members. 
Sub-section (4) only qualifies, to an ex- 
tent, the mandate of Section 10 (1). While 
under Section 10 (1), the panchayat here- 
in must consist of eleven members, it may 
nevertheless consist of only two-thirds of 
the said eJeven and would then, by vir- 
tue of Section 10 (4), be yet regarded as 
a validly constituted ranchyat. 


9. Our interpretation of Section 10 
receives support also from a ruling of a 
Division Bench of the Gujarat High Court 
in Solanki Kalabhai Gagabhai v. State of 
Gujarat, (1966) 7 Guj LR 351, wherein 
this very Act viz., The Bombay Village 
Panchayats Act, 1958, and this very Sec- 
tion 10 thereof came up for consideration. 
Main contention raised there was that the 
power to nominate under Section 10 (3) 
can be exercised only in case where elec- 
tion under Section 10 (1) results in the 
return of at least one or more persons 


- but cannot be exercised where it results 


in the return of no candidate-at all. The’ 
Division Bench after considering the 
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scheme of Section 10 ultimately conclud- 
ed in the following words; a 


' "The word “elected” in sub-sec. (4) 
-must be read in the context of the provi- 
sions of sub-section (1) and sub-sec, (3) of 
Section 10. Two-thirds of such members 
can either be elected as provided for in 
sub-section (1) or can be persons who are 
deemed to be elected under sub-sec. (3). 
The only condition prescribed by sub-sec- 
tion (4) therefore is that in order to valid- 
ly. constitute a panchayat, there must be 
two-thirds of the required number elect- 
ed or deemed to be elected under sub- 
section (1) or sub-section (3) of Sec. 10.” 
We are entirely in agreement with this 
ratio of the aforesaid ruling: . 


.16, Our conclusion also receives sup- 
port from the report of the Joint Com- 
mittee of the State Legislature dealing 
with the aforesaid provision in its bill 
form. The majority report of the Joint 
Committee dealing with cl. 10 (the equi- 
valent of Sec. 10) runs as follows: 

aaa yesaslce sue Mica wste Ea NEER TEISE cis ete BS 
new sub-clause (4) is added to provide 
that if two-thirds of the number required 
to constitute the panchayat are elected 
and the remaining members are not yet 
elected, the constitution of the 
panchayat will not be affected.” 
There is, however, a note of dissent by 
eight members of the said Joint Com- 
mittee which note qua clause 10 1s as fol- 
lows :— 

“If for any reason an election does not 

result in the return of the required num- 
ber of members. provision for re-election 
to fill vacancy or vacancies should be 
made. Provisions of sub-clause (3) shall 
come into force only after any vacancy 
or vacancies remained unfilled after the 
re-election.” 
It will thus be seen that even under the 
dissenting note there was no obiection to 
the remaining members being nominated 
by the Standing Committee under sub- 
section ((3), provided, one more election 
was held before doing so. This suggestion 
of one more election was, however, not 
accepted by the legislature which, in its 
wisdom ultimately enacted the present 
sub-section (4) as recommended by the 
majority of the Joint Committee. 

1i. Mr. Dudhat. however, contended 
that not nominations but re-elections was 
a more democratic answer or solution to 
the stalemate that may result if insuffi- 
cient number of members are elected to 
the panchayat. To an extent, there is 
some substance in this submission. A 
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village panchayat should as far as possible 
function. with elected members. Demo- 
cracy prefers election to nomination. 
Question and difficulty, however, is what 
happens if one election after another re- 
sults in one failure after another to re- 
turn the requisite number of successful 
candidates by the electorate? Will not 
the end result of such an electoral pro- 
cess be a virtual deadlook? In the cir- 
cumstances, if the best viz, a wholly 
elected panchayat is not available it ıs 
better to have the next best viz., an elec- 
ted-cum-nominated panchayat or, in a 
rare case, even a wholly nomi- 
nated panchayat rather than have 
no panchayat at all. Moreover, if an 
electorate is keen to have an elected 
panchayat, nothing prevents it from 
putting up requisite number of valid 
candidates in that behalf and electing 
them. But if, as a result of its own in- 
difference or even otherwise, the election 
does not result in the return of reauisite 
number of successful candidates, the elec- 
torate should then, rather than have no 
panchayat at all, prefer to have nomina- 
tions thereto by the Standing Committee. 
This would also be in consonance with 
the social objectives underlining the 
institution of village panchayats, In the 
context, it may also be noted that once 
nominated, the nominated member is 
deemed to have been duly elected and 
would consequently enjoy all the rights of 
an elected member of the panchayat. 

12. It is, however, contended that in 
such an event, it would be open to the 
State Government to appoint an ad- 
ministrator under Section 151 of the Act. 
Now, we would have thought that evena 
nominated panchayat would be a far 
better proposition than a single individual 
viz., an administrator. Decentralised power 
is preferable to power centralised and 
concentrated. One-man rule would be the 
very negation of democracy — even 
panchayat democracy where its roots be- 
gin. It is best avoided lest it jeopardises 
the democratic mechanism under the Act. 
An Administrator is appointed by the 
State Government while members are 
nominated by the Standing Committee 
which itself consists of the Zilla Parishad 
members most of whom are elected, This 
Committee is comprised of (i) the Presi- 
dent of the Zilla Parishad: (ii) the Chair- 
men of six subjects committees; (iii) seven 
councillors elected by the Zilla Parishad; 
and (iv) only two co-opted outsiders. It is 
only when the scheme under Section 16}, 


totally collapses that . power. under Sec-!.. 
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tion 151 may be invoked as a final safety 
valve. An electorate must be given an 
opportunity of having a validly constitut- 
ed panchayat either by direct elections 
under Section 10 (1) and/or by nomina- 
tions under Section 10 (3). If both these 
fail, only then, as the last step in the en- 
tire process, it should be open to the 
State Government to appoint an adminis- 
trator under Section 151 — because the 
work of the pahchayat is also important 
and cannot be brought to a standstill 
but must be kept going. This entire pro- 
cess aforesaid is also in consonance with 
the main object of decentralising execu- 
tive functions viz., giving power, albeit 
of a comparatively minor nature, to local 
citizens to govern themselves. But if they 
are not willing to do so, they may then 
have to accept, and that too only by way 
of a transient arrangement, an admuin- 
istrator in charge of their village pan- 
chayat. 

13. This then being the true position 
involved, conclusion follows that the 
village panchayat herein is a validly con- 
stituted panchayat and respondents Nos. 
7 to 12 are its validly nominated members 
consequently deemed to be its duly elect- 
ed members entitled to take part and 
participate in all its affairs. 

14. In the result, chis petition challeng- 
ing the aforesaid twin validity fails and is 
liable to be dismissed. 

15. Rule discharged. However, in the 
circumstances of the ease, there will be no 
order as to costs. 





Petition dismissed. 
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Rajab Mahal Co-operative Housing 
Society Ltd., Petitioners v. State of 
Maharashtra and others, Respondents. 

Misc. Petns. Nos. 214, 530 and 446 of 
1978, D/- 1-12-1978. 


(A) Maharashtra Tax on Residential 
Premises Act (19 of 1974), S. 2 — Vali- 
dity of Act — Selection of flats with floor 
area of more tham 125 sq. meters for im- 
position of tax — Violates Art. 14 of the 
Constitution in that a uniform tax on all 
such flats is not a classification, much 
less a rational classification. (Constitution 
of India, Art. 14). 


The Maharashtra Tax on Residential 
Fremises Act, 1974, is ultra vires Art. 14 
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of the Constitution and is null and void 
and no tax can be recovered thereunder. 
AIR 1961 SC 552, Foll. (Para 33) 


There is no rational classification at all 
in the impugned Act so far as the different 
flats are concerned. Merely to say that 
all flats with floor areas of more than 125 
square meters are selected for taxation is 
not to make a classification at all 
much less a rational classification. 
Not only all buildings are not similar but 
in an old established town there are 
bound to be buildings constructed at 
various times, the materials used in such 
construction are also changing from time 
to time. In Bombay, for instance, there 
would be some buildings almost a hundred 
years old when reinforced concrete 
was not known at all. If, therefore, this 
Act seeks to treat unequals as equals and 
imposes a uniform or flat tax irrespective 
of the various rational considerations 
which ought to enter a tax structure, the 
Act and the tax obviously offend the pro- 
visions of Art. 14. ATR 1970 SC 1118, AIR 
1972 SC 828 and AIR 1972 SC 845. Dist- 
ing. (Para 32) 


This Act refuses to make any distinc- 
tion between different areas of the same 
town and the degree of development 
which may be different in different locali- 
ties under the same Municipal administra- 
tion. With the growth of towns when Cor- 

orations are required to be set up for 
etter administration, the State Govern- 
ment has always issued notifications de- 
scribing the limits of the Corporations. 
Judicial notice can be taken of all these 
notifications which include several sur- 
rounding villages which are automaticallv 
made part of the Corporation areas, The 
newly added areas do not at once improve 
and come to the standard or level of im- 
provement as in the posh locality or loca- 
lities in certain areas. The material used, 
the nature of structure, the cost of con- 
struction and the capacity to yield income 
vary immensely. They are not found to be 
equal, not only from locality to locality but 
in certain circumstances from building to 
building. This being the reality of life, 
any piece of legislation which forgets 
this factual aspect and seeks to equalise 
by mere legislative direction unequal 
buildings are bound to suffer from the 
vice indicated by the Supreme Court im 
the State of Kerala case. (AIR 1961 SC 
552). (Para 21) 


(B) Maharashtra Tax on Residential Pre- 
mises Act (19 of 1974), S. 2 — Whether 
ultra vires Entry 49 in List TI of the 7th 
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Sch. to the Constitution in that part of 
building is separately taxed by treating 
it ag falling under Entry 49 — (Question 
left open). (Para 9) 
(C) Maharashtra Tax on Residential 
Premises Act (19 of 1974), S. 2 — Whe- 
ther Act violates Art. 19 of the Constitu- 
tion of India — (Question left open). | 
ara 9 
Cases Referred: Chronological Paras 
AIR 1975 Ker 128 80 


ARI 1972 SC 594 : 1975 Tax LR 1871 81 


AIR 1972 SC 828 27 
AIR 1972 SC 845 28 
AIR 1970 SC 1133 26 


AIR 1969 SC 378 
AIR 1967 SC. 1801 
AIR 1961 SC 552 


H. M. Seervai with A. B. Setalvad and 
Champak Mehta. A. M. Setalvad with 
Champak Mehta and D. B. Shroff with 
A. M. Setalvad and N. A. Mody, for Peti- 
tioners; Raja Bhonsale, Advocate-General 
with Miss. P. D. Anklesaria and V. C. 
Kotwal, N. H. Gursahani (Govt. Pleader), 
with M. B. Rele and C. J. Shah with N. V. 
Kamat, for Respondents. 


DESHMUKH, C. J.:— These two peti- 
tions and several others had been filed on 
the Original Side before a learned Singke 

udge challenging the provisions of the 

aharashtra Tax on Residential Premises 
Act. 1974 (Act No. 19 of 1974), as being 
void and unenforceable. 


2. When the first of such petitions 
was presented before the learned Single 
Judge, he granted rule and admitted the 
petition. When the question of interim 
relief was argued before the Court, Mr. 
Gursahani, who appeared for the State of 
Maharashtra, stated that the petitioner 
was not a representative one and the State 
Government was not in a position to give 
an undertaking to refund the tax. In view 
of this attitude of the State Government, 
several citizens of Bombay, who were 
affected by the provisions of this Act, 
gradually began filing petitions after peti- 
tions. However, on July 18, 1978, a Press- 
note was issued by the State Government 
which contained a clarification of the at- 
titude of the Government. In this Press- 
note, the Government of Maharashtra 
clarified that in the event of the High 
Court and/or the Supreme Court ultimate- 
ly declaring the Maharashtra Tax on 
Residential Premises Act, 1974, to be 
ultra vires the provisions of the Constitu- 
tion of India and as such invalidated and 
if no fresh legislation is undertaken by 
the State Government for validating the 
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levy of the tax, the tax paid by the public 
will be refunded within a reasonable time. 
It was stated before us that in view of the 
Press-note issued by the State Govern- 
ment, the Counsel who were being con- 
sulted by the other litigants advised 
them not to file petitions challenging the 
same Act, It was immediately made clear 
that this has no direct bearmg upon the 
merits of the petition before this Court, 
but if the Government were not to re- 
fund the tax amount collected even if 
the tax was invalidated, the other affected 
person or persons would be able to make 
use of this statement and the advice given 
by the lawyers as an excuse for condon- 
ing delay. We have merely noted this fact 
as it wag stated before us. 

8. When all the parties concerned in 
the litigation appeared before the learned 
Single Tadge on the Original Side on 21st 
July 1978, Rege, J. passed an order under 

. 59 requesting the Chief Justice to place 
the matter before the Division Bench. In 
view of the importance of the matter, 
the Chief Justice passed an order refer- 
zing the petition itself to a Division Bench 
and it is in view of that order that we 
have placed these petitions for hearing 
before us, Though several petitions are 
notified for hearing, only two mentioned 
above, were called out. Since the facts of 
the other petitions are not in dispute, this 
decision will automatically govern the 
other petitions. 

4. In Miscellaneous Petition No. 214 
of 1978 the petitioner is a Co-operative 
Housing Society. The Society owns a 
building having six floors. From the 

ound to the 5th floor there are two 

ats each and on the 6th floor there is 
only one flat. What is the floor area of 
each of these flats is a matter of some 
difference of opinion between the peti- 
tioner-Society and the Corporation auth- 
orities. However. nothing turns upon that, 
as each of the flats in this building is 
admittedly more than 125 square meters 
in its floor area and as such falls within 
the taxable limit under the impugned 
Act. It is not, therefore, necessary to 
burden the judgment with the details of 
measurements of each of the flats. 

5. In the other petition, which is 
called out along with this, viz. Miscel- 
laneous Petition No. 580 of 1978, there 
are thirteen petitioners who are all 
tenants in a building named “Shiv Shanti 
Bhuvan”, located at 146, Maharshi Karve 
Road, Bombay. All the flats involved in 
this petition have a floor area in excess of 
125 square meters and fall within . the 
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taxable limit of ‘the impugned Act. The 
exact area of each flat is not a subject 
matter which was agitated, and we are 
not expressing any opinion upon the same. 

6. Since it is an admitted position that 
each of the flats has a floor area of 
more than 125 square meters, and would 
be liable to pay the tax if the impugned 
Act were a valid piece of legislation, the 
attack and arguments of both the peti- 
tioners are confined to the pure question 


of law relating to the validity and con- 
stitutionality of Act No. 19 of 1974. 
7. Two challenges are held out 


against the validity of the Act. The first 
one is that the provisions of the Act 
violate the equality clause of Art. 14 of 
the Constitution. The selection of certain 
flats on the footing of their floor area is 
not a rational grouping and suffers from 
the vice of putting together dissimilar ac- 
commodations area-wise and subjecting 
them toa uniform tax underthe Act. The 
second challenge is that each flat is 
sought to be separately taxed on the basis 
of the floor area. The State Government 


undoubtedly has a right to levy appro-. 


priate tax under Entry No. 49 of List II 
of the 7th Sch. However, that Entry re- 
fers to land and building — Though it is 
possible to tax land alone, or the building 
and land, or, even assuming for argu- 
ments’ sake, the building alone, that Entry 
does not permit a part of the building be- 
ing separately taxed by treating it as a 
“building” falling under that Entry. What 
was sought to be argued was that the 
State Government can tax the building as 
a unit and levy appropriate tax as it likes, 
but it cannot further sub-divide the build- 
ing and levy a tax under that Entry ona 
portion of that building. 


8. There was a third challenge under 
Art. 19. as being an unreasonable restric- 
tion on the acquisition and holding of 
property under Cl. (f) of sub-Art. (i of 
rt. 19. . i 


9. After having heard the learned 


‘Counsel, ‘we felt that the challenge under 


Art, 14 was insurmountable in view of an 
earlier decision of the Supreme Court. We 
have not heard the learned Counsel fully: 
on the question of legislative com- 
petence under Entry No. 49, and that 
question is expressly left open. In view 
of what follows in our discussion under 
Art. 14, it is unnecessary ‘to express any 
further opinion so far as the challenge 
funder Art. 19 is concerned. . ; 


10. The principal argument that was 


. addressed to is is that the Act as has 
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been passed by the Maharashtra Législa- 
ture is directly in violation of what was 
laid down by the Supreme Court in the 
case of State of Kerala v. Haji K. Kutty , 
Naha, AIR 1969 SC 378. The petitioners 
also rely on an earlier’ decision of -the 
Supreme Court in New Manek -Chowk 
Spinning and Weaving Mills Co. Ltd. v. 
Municipal Corporation of the City of 
Ahmedabad, AIR 1967 SC 1801. Accord- 
ing to the petitioners, the provisions. of 
the Maharashtra Act are almost identical 
with the provisions of the Kerala State 
Act, which was struck down by the High 
Court, and which judgment was upheld 
by the Supreme Court. That being the 
principal argument, it would be worth- 
while to have a look at the scheme of the 
Maharashtra Act and the scheme of ` the 
Kerala Act. 


11. We would first refer to the provi- 
sions of the Kerala Act as it is an earlier 
piece of legislation and was subjected to 
examination by the High Court and the 
Supreme Court. In the Supreme Court 
judgment referred to above, paragraph 2 

ives all the details which are relevant 
or our purpose. That Act extended to 
the whole of the State of Kerala. Its name 
was Kerala Buildings Tax Act (Act 19 of 
1961). It came into force on 2nd March 
1961, and an assessee was defined S. 2 (b) 
as meaning a person by whom building 
tax or any other sum of money is pay- 
able under the Act and includes every 
person in respect of whom any proceeding 
under the Act has been taken- for the 
assessment of building tax payable : by 
him. Section 2 (d) defines “building”: as 
meaning a house, out-house, garage or any 
other structure or part thereof whether 
of masonry, bricks, woods, metal, or other 
material, but does not include any portable 
Shelter or any shed constructed princi- 
pally of mud, bamboos, leaves, grass or 
thatch or a latrine which is not attached 


-to the main structure. “Floorage” was de- 


fined by S. 2 (e) as meaning the area in- 
cluded in the floor of a building, and 
where a building has more than one floor, 
the aggregate area included in all -the 
floors together. By Section 3 of that Act. 
buildings owned by the State Government, 


- the Central Government or any local au- 


thority, and buildi used principally | 
for religious, charitable or educational 
purposes, or as factories or workshops 
were exempt from payment of tax under 
the Act, By S. 4, it was provided that 
there shall be a tax in respect of every 
building, the construction of which t'is 
completed on or after Mar:-2, 1961, and - 
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which hás a floor area of ‘one thousand 


square feet or more, and that the building - 


tax shall be payable by the owner of the 
building. The Schedule to the Act sets 
out the rates of building tax. Buildings 
having a total floor area of less than 1000 
square feet are not liable to pay tax. 


12. The Supreme Court then points 
out the incidence of that tax on various 
buildings having more than 1000 square 
feet of floor area. The figures worked out 
on the basis of the Schedule are not very 
important. This Act had been struck down 
by the Supreme Court on the ground that 
for determining the quantum of tax, the 
sole test was the area of the floor of the 
building. Undoubtedly, that was an Act 
applicable to the whole State. The Sup- 
reme Court, therefore, pointed out that 
the location of the building, whether in 


a large industrial town or in an insigni-. 


ficant village, has not been given any im- 
portance at all. The rate of tax is deter- 
mined by the floor area, it does not de- 
end upon the purpose for which the 
building is used, the nature of the struc- 
ture, the town and locality in which the 
building is situate, the economic rent 
which may be obtained from the building, 
the, cost of the building, and other relat- 
ed circumstances which may appropriate- 
ly be taken into consideration in any 
rational system of taxation of building. 


18. The Supreme Court then pointed 
out that the State Government has the 
authority under the 7th Sch, List II, 
Entry No. 49, to levy taxes on lands and 
buildings. But that power cannot be used 
arbitrarily and in a manner inconsistent 
with the fundamental rights guaranteed 
to the people under the Constitution. No 
tax may be levied or collected under our 
constitutional set-up except by authority 
of law, and the law must not only be 
within the legislative competence of the 
State but it must also not be inconsistent 
with any. provision of the Constitution. It 
has been often expressed by the Supreme 
Court that the validity. of a taxing statute 
is open to question on the ground that it 
infringes fundamental rights. The Court 
then proceeds to reproduce a passage 
from its earlier judgment in the case of 
K. T. Moopil Nair v. State of Kerala, AIR 
1961 SC 552, where this proposition has 
been very firmly laid down. Unless a tax 
proposed is within the legislative com- 
petence of the legislature and unless fur- 
ther a'tax is valid under the provisions of 
Article 18 of the Constitution, it cannot 
be levied upon a citizen. Under sub-arti- 
cle (2) of Art. 18, a legislature shall not 
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make any law which takes, away or abrid- 
ges the equality clause in Art, 14, which 
enjoins the State not to deny to any person 
equality before the law or the equal pro- 
tection of the laws of the country. It 
cannot. therefore, be disputed that where 
the law infringes the provisions of Art. 14 


of the Constitution, it must be struck 
down as unconstitutional. 
14. Having made these observations, 


the Supreme Court then proceeds to exa- 
mine the principles which have been ex- 
pounded by it from time to time and to 
consider some of the earlier judgments 
which deal with the powers of the legis- 
lature in selecting either areas or objects 
or articles for the purpose of levying a 
certain tax. It has been conceded that in 
view of the complex modern life and the 
economic factors involved, the legislature 
undoubtedly has a wide choice to make 
and that choice is fairly flexible. In spite 
of this principle, which is equally and 
firmly established, the objection of the 
Supreme Court to the Kerala law is that 
it makes no attempt at any rational classi- 
fication. They again repeat and point out 
that the Kerala legislature made no at- 
tempt to find out the location of the 
building. the class of building, the place 
and the nature of construction, the pur- 
pose for which it is, used, the situation, 
the capacity for profitable user and several 
other relevant circumstances which have 
a bearing on matters of taxation, The 
basis adopted for the purpose of imposi- 
tion of tax is merely floor area. They fur- 
ther observed that where objects, persons 
or transactions essentially dissimilar are 
treated as one by the imposition of a 
uniform tax, discrimination may result. for 
in their view, refusal to make a rational 
classification may itself in some cases 
operate as denial of equality. 


15. Against the background of 
these observations, the Supreme Court 
refers to its earlier judgment in New 
Manek Chowk Spinning and Weaving 
Mills Co. Ltd. v. Municipal Corporation 
of the City of Ahmedabad, AIR 1967 SC 
1801. According to them, that case laid 
down that the method of adopting a flat 
rate for a floor area for determining the 


annual value adopted by the Corporation’ 
of Ahmedabad in exercise of the powers 
conferred upon it by the Bombay Provin- 


cial Municipal Corporations Act (59 ‘of 
1949) was against the provisions of the 
Act, and the Rules made thereunder, ‘as 
well as all recognised principles of valua- 
tion for the purpose of taxation. The levy 
of tax in a municipal district based .on 
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floor area in respect of a factory building 
violates Art. 14 of the Constitution when 
the tax is sought to be levied by the 
Municipal aore on If that was so, the 
view earlier taken in respect of the factory 
building located within the municipal 
limits of Ahmedabad alone, the Court ob- 
served that they saw no reason to uphold 
the tax imposed under the Kerala Act 
when the State imposed liability to tax 
buildings under the authority conferred 
by Entry 49, List II, Sch. VII, purely on 
the basis of floor area. In fact, the Sup- 
reme Court points out that the vice of 
the Kerala Act was more pronounced than 
that of the imposition of the tax under 
the Bombay Provincial Municipal Cor- 
porations Act. With these observations, 
the judgment of the High Court declaring 
the law void was upheld, and the State 
Government’s appeal was dismissed. Ap- 
propriate directions were thereafter given 
for the refund of the tax. 


16. This takes us to the case of New 
Manek Chowk Spinning and Weaving 
Mills Co. Ltd. v. Municipal Cor- 
poration of the City of Ahmedabad, 
AIR 1967 SC 1801, on which also the peti- 
tioners heavily rely. This was a case 
where the property tax was levied under 
the Bombay Provincial Municipal 
Corporations Act (59 of 1949) on textile 
mills, factories, buildings of universities 
etc. The rules framed under the Act refer 
to the rateable value which should be the 
measure of determining the property tax. 
So far as the abovementioned buildings 
are concerned, the Ahmedabad Corpora- 
tion devised a new method of calculation. 
It laid down that for the purpose of fixing 
the rateable value of the property a flat 
. rate method of a fixed amount per 100 
square feet should be adopted in deter- 
mining the rental value of the properties. 
This method was adopted in the case of 
the abovementioned list of properties. 
There was a further sub-division into two 
classes of user of the buildings, either for 
processing or for non-processing purpose. 
Forgetting the sub-division, the main 
attack on the valuation so made was that 
the rateable value which is the proper 
basis of levying the property tax cannot 
be arrived at on a flat rate basis where 
the floor area alone was the considera- 
tion. Under the firmly accepted notions 
and principles of deciding rateable value, 
the rent-at which a particular building is 
actually let or could have hypothetically 
been let is the only guidance for decid- 
ing the rateable value. Each _ building 
will have a different rateable value, even 
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though several buildings may have an 
identical floor area. The location of the 
building, the nature of construction. the 
A of making a certain user at 

at place and such other considerations 
would vary the letting value of each 
building, not only varying from building 
to building, but it will vary from locality 
to locality in the same town. When there- 
fore, a flat rate system of floor area was 
devised, it became practically a tax on 
floor area, or a tax on the basis of floor 
area being the only measure of calcula- 
tion. It was this approach of the Ahme- 
dabad Corporation which was struck down 
as offending Article 14. Dissimilar build- 
ings fetching different rents in the 
open market leading to a diferent 
figure of rateable value under the 
normally accepted notions thereof 
were regimented into a uniform return of 
the rateable value merely on the basis 
of floor area. This was precisely the ap- 
proach which put dissimilar properties 
and property owners into one class 
and subjected them toa uniform 
tax, which amounted to discriminatory 
treatment. Though, therefore, apparently 
the Ahmedabad Municipality gives re- 
ference to rateable value and it has been 
described ag a rate case, in subsequent 
reference to this judgment by the various 
Courts, on a proper analysis it appears 
to us that the basis of levying tax being 
the floor area, the vice of the Kerala Act 
and the method of calculating the tax by 
the Ahmedabad Corporation were quite 
similar. This is practically a case of floor 
area being the basis of taxation, though 
the amount per 100 square feet of floor 
area was declared tobe the rateable value 
for the purpose of municipal taxation. In 
principle, therefore, that was a case of 
floor area being the basis of calculation, 
though the tax was not called floor area’ 
tax. ‘It wag still called a property tax 
based upon the rateable value, but the 
rateable value was so manipulated as to 
make it in fact a floor area tax. This 
was struck down and the Kerala case 
which, as the Supreme Court points out, 
Was a very pronounced decision offending 
Article 14, was struck down. 

17. Having examined thèse two judg- 
ments, which are the main basis of the 
attack by the petitioners, let us examine 
the provisions of the impugned Act. The 
impugned Act impugned (imposed?) 
the floor area tax only within 
the Municipal Corporation areas, as 
given in the Schedule. The levy 
of the tax is on the residential premises 
within Greater Bombay area, as also 
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within the areas of the Municipal Cor- 
porations of the cities of Pune, Sholapur, 
Kolhapur and the city of Nagpur. It is also 
extended to certain cantonment areas as 
indicated in the Act. The floorage, which 
is the subject-matter of that Act, has 
been defined in Cl. (i) of S. 2 to mean the 
total area of a premises excluding the 
thickness of walls. The residential ' pre- 
mises is defined under Cl. (e) of S.2. It 
may be noted that though the tax is levied 
on residential premises, “building” has 
been defined in Cl. (e) to include a house, 
out-house, shed, hut or any other such 
structure, whether of masonry, bricks, 
wood, mud, metal or any other material 
whatever, but does not include a garage 
or quarters intended for the use of ser- 
vants and used as such by them. This de- 
finition of a building goes one step be- 
yond the Kerala Act, inasmuch as it in- 
cludes even a mud structure. This Act 
applies to a much restricted area as com- 
pared to the Kerala Act, but in the areas 
to which the Act applies, the residential 
pare having a certain floorage have 

een subject of taxation in a uniform 
manner. The charging section is S. 3, 
which lays down that subject to the pro- 
visions of this Act, there shall be levied 
and collected for every year commencing 
on the Ist Apr. 1974, a tax on all residen- 
tial premises on the basis of its floorage 
situated in corporation areas specified in 
column 1 of the Schedule at the rates, set 
out against each such areain column 2 of 
the Schedule. It may be incidentally noted 
that within the area of Greater Bombay 
there is no tax up to 125 square meters 
area, but residential premises which are 
in excess of 125 square meters of floor 
area are liable to tax in a graded manner. 
There is a certain rate of tax up to 150 
square meters and as the floor area goes 
on increasing from 150 to 200 and above, 
there is a raised tax per square meter 
or a part thereof. 


18. Section 4 lays down the primary 
responsibility to pay the tax. If the oc- 
cupier is the owner, he is primarily liable 
to pay the tax. In any other case, it the pre- 
mises are let, primarily the liability will 
be on the lessor, and if it is. sub-let it 
will be upon the superior lessor. This tax 
is permitted to be transferred to the ten- 
ant where he is the actual occupier and 
it has been declared by S. 5 that this ad- 


ditional recovery from the tenant will not 


constitute raising of rent for the purposes 
of S. 7 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 
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The machinery has been provided by Sec- 
tion 8, whereby a list of taxable premises 
or assessable premises is to be prepared 
and objections are to be called for from 
the occupants thereof. After hearing the 
objections, a final list is prepared and that 
becomes the basis of the assessment of 
the floor area tax, on the basis of the floor 
area so noted against each tenement in 
that list. ` 


19. These are all the relevant provi- 
sions of the impugned Act, which need be 
taken into account for considering the 
challenge under Art. 14 of the Constitu- 
tion, 

20. We hardly find any distinction be- 
tween the provisions of this Act and the 
Kerala Act. What was pointed out to us 


was that the Kerala Act applied to the 
whole of the State irrespective of the 


nature of the town, large industrial towns 
and tiny villages in a far off place were 
subjected to an identical treatment in the 
matter of buildings having certain floor 
area. The other distinction that was point- 
ed out was that the user of the building 
was not taken into account by tbe Kerala 
Act. The Maharashtra Act iş restricted to 
what may be described as advanced 
towns, as Corporation areas only are 
taken into account. The choice of the place 
where the Act is applied is, therefore, 
not irrational, but has a logic behind it. 
lt was then argued that the use of the 
premises is specifically taken into account. 
It is only the residential premises of a 
certain area and above that are subject- 
ed to this tax. 


21. Our attention was drawn to tbe 
statement of objects and reasons as also 


the preamble of the Act to indicate the 
object of this Act. Both read together 
merely suggest that in addition to the 


property tax based upon rateable value 
collected under the municipal tax, the 
State Government wanted to augment its 
own income and, therefore, additional 
property tax was being levied on the 
asis of the floor area, as indicated ear- 
lier. There is, therefore, no doubt that this 
measure was introduced under the powers 
vested in the Maharashtra Legislature by 
Entry 49 of List II of VIL Sch. of the 
Constitution. ft is essentially a property 
tax. This distinction. as pointed out above, 
does not make the Maharashtra Act a 
piece of legislation any distinct from the 
Kerala Act, which was already struck 
down as unconstitutional. It may be that 
the area of operation of the present Act 
is limited to Corporation areas and that 
the premises which are chosen for im- 
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posing. the tax. are residential premises, as 
defined in Cl, (0) of S. 2 of the Act. This 
Act on a bare perusal and on the face of 
it refuses to make any distinction between 
different: areas of the same town and the 
degree of development which may be 
different in different localities under the 
same Municipal administration. In fact, 
in the arguments addressed to us even 
references were made to the so-called 
posh locality of the Fort areas and the 
Malabar Hill and the backward areas 
which still surround the suburbs, and also 
the erstwhile villages which have all be-. 
come the Municipal Corporation area of 
Greater Bombay by virtue of the exten- 
sion of the area of the Corporation by 
Government from time to time. Obvious- 
ly, therefore, all areas are not equally 
developed and the fact that only a few 
towns are comprised within the operation 
of the Act does not distinguish this Act 
from the Kerala piece of legislation. The 
essence of the criticism of he Supreme 
Court so far as the Kerala Act was con- 
cerned, was not that it operated in a 
large field comprising the whole State, 
but the vice was that the Act operated 
uniformly to all areas which can be so 
dissimilar and can have no comparison to 
ene another. That fact is still available 
for being argued in respect of the towns 
for which the present Act operates. With 
the growth of towns when Corporations 
are required to be set up for-better ad- 
ministration, the State Government has 
‘always issued notifications describing the 
limits of the Corporations. Judicial notice 
can be taken of all these notifications 
which include several surrounding vil- 
lages which are automatically made part 
of the Corporation areas, It is common 
knowledge that the newly added areas do 
not at once improve and come to the 
standard or level of improvement as in 
the posh locality or localities in certain 
areas. Then again the material used, the 
nature of structure, the cost of construc- 
- ition and the capacity to yield income vary 
immensely. They are not found to be 
equal, not only from locality to locality 
but in certain circumstances from build- 
ing to building. This being the reality of 
life, any piece of legislation which for- 
ets this factual aspect and seeks to equa- 
ise by mere legislative direction unequal 
buildings are bound to suffer from the 
vice indicated by the Supreme Court in 
the State of Kerela case. 


+22. In the course of discussion before 
us; ‘some instances were-taken for illus- 
trating the scheme. If. in abetter develop- 
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ed locality, like the Fort area, there is. a. 
flat of 150 square meters, floor area, in a 
rst class construction,. and 
there is. another house with similar floor 
area located on the outskirts of a suburb 
and built of mud, inferior wood and 
asbestos sheets, could they be treated 
equally for the purpose of levying not 
only the same tax but the same quantum 
thereof? What is the nexus between the 
floor area and the tax that is sought to 
be levied? Even though any legislature 

a wide choice in the matter of select- 
ing the objects, articles, persons and pro- 
perties for the purpose of taxation, there 
must always be a rational nexus between 
the tax sought to be levied and the ob- 
ject which is subjected to that tax. On 
the bare examination of the provisions of 
the Maharashtra impugned Act, we see 
no difference between the provisions of 
the Kerala Act and this Act in the matter 
of selecting floor area as a flat basis for 
imposition of the tax. The fact that resi- 
dential premises are sought to be taxed 
under our Act hardly makes it distinguish- 
able from the other. Whereas the Kerala 
Act sought to tax ali houses and build- 
ings, the Maharashtra legislature has 
chosen to restrict the imposition of tax 
upon one use thereof, viz. residential pre- 
mises. This is not a distinction which 
makes this Act any the different from the 
one which was already struck down by 
the Supreme Court. 


28. The principle that has been 
laid down by the Supreme Court is that 
there are various factors which always 
enter into consideration in any rational 
system of taxation of buildings, and un- 
less a piece of legislation exhibits con- 
sonance with those recognised principles 
and factors and devises a method of cal- 
culating and levying tax on the basis of 
these recognised methods, it would be 
aout to uphold the provisions of the 

ct. 


24. The leamed Advocate-General 
supported by Counsel Mr. Gursahani 
tried to argue before us that the Maha- 
rashtra legislature has departed from the 
conventional way of levying tax and has 
resorted to a new approach. We have 
anxiously considered this argument and 
tried to find out what improvements the 
Maharashtra legislature has made over 
the Kerala piece of legislation. Apparent- 
ly, there are some changes but in principle 
there is neither a departure from what 
the Kerala legislature did nor any impro- 
vement upon it. . Sata aaa? 
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25.- It was also argued before us that 
‘the Maharashtra. Act seeks. to tax only the 
floor area and nothing else. No other con- 
sideration entered the field, and this is 
not a tax on rateable value. The leamed 
Advocate-General also tried to show that 
the levy of property tax need not be con- 
fined to rateable value alone; there can 
be different methods of imposing. tax. 
During the course of discussion we told 
him very frankly that we do not want to 
confine ourselves to any orthodox method: 
If any new and even unconventional but 
rational method is suggested, we shall 
consider the merits thereof. However, on 
a close analysis of the provisions, what 
is proposed by the Maharashtra Act is 
nothing but a flat tax on the basis of floor 
area, ignoring all rational factors which 
must enter into consideration in levying 
tax upon properties, It is not so much the 
form but pith and substance that must be 
examined, and we do not find any differ- 
ence between the Maharashtra impugned 
Act and the Kerala Act, which was al- 
ready declared void. 


26. The learned Advocate-General as 
also Mr. Gursahani referred to several 
judgments, but we do not consider it 
necessary to refer to each one of _ them. 
Reliance was placed upon the judgment 
of the Supreme Court in the case of 
Twyford Tea Co. v. Kerala State, AIR 
1970 SC 1138. In that case a uniform tax 
at Rs. 50/- per hectare upon several differ- 
ent types of plantations was upheld by 
the Supreme Court. The main attack was 
upon the uniform levy of tax on units of 
planations which were essentially dif- 


ferent and the uniform levy of 
tax amounted to hostile discrimina- 
tion. We will at once point out 


that though such a challenge was raised, 
the Supreme Court negatived it on the 
ground that the Act no doubt dealt with 
seven different types of plantations and 
imposed a uniform tax at Rs. 50/- per 
hectare, but at the same time the Act laid 
down the principles on which equal 
treatment was ensured. For calculating 
one hectare of plantation, an elaborate 
method was suggested by the Act which 
took into account several areas where 
there was gro falling under the Act 
and those various areas were grouped to- 
gether for the purpose of finding one 
hectare of plantation in the said Act. In 
view of these elaborate provisions, the 
Supreme Court concludes as a matter of 
fact that each taxable hectare is now 
equal: or similar to the other taxable hec- 
. tare-and the apparent dissimilar planta- 
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‘tions have not been allowéd to bring 


about a uniform levy of tax on ‘dissimilar 
estate. We wonder how this judgment can 
help the respondents? Nobody would deny 
that any such tax would be valid provid- 
ed effort is made to bring about: equality 
between the two assessees, and it is de- 
monstrated to the satisfaction of the Court 
that after certain procedure is followed 
the taxable limit or the assessment, if 
levied, is not unequal to any of the as- 
sessees, under the Act. This case, there- 
fore, would not advance the case of the 
respondent, on the contrary, it affirms the 
principle which was uniformly upheld by 
the Supreme Court, as laid down in the 
Kerala building tax case. 


27. The other judgment to which re- 
ference may be made is Danthuluri Rama- 
raju v. State of Andh. Pra., AIR 1972 SC 
828. Here also the facts show that uniform 
levy of tax was imposed upon all agricul- 
tural lands in a certain division. The rea- 
son was that the region was affected by 
floods and irrespective of the quality of 


` the land and their productive capacity, a 


uniform tax was levied upon these lands. 
While negativing the challenge of discri- 
minatory treatment, the Supreme Court 
pointed out that irrespective of the qua- 
lity of the Jand, the danger of the lands 
being washed away by floods was similar 
to all, and to avert such a danger if uni- 
form tax is imposed it will be difficult to 
hold that this is an unequal treatment or 
a ee eatment violating equa- 
lity clause of Art. 14 of the Constitution. 
Even here we find that though the facts 
were different, the principle that was 
applied is uniformly the same, viz. you 
must give equal treatment to equals, and 
you cannot give unequal treatment to 
equals or equal treatment to unequals. 
Mr. Seervai pointed out to us, and rightly 
so, that in the various judgments cited, 
wherein reference was made to either 
Haji K. Kutti Naha case (AIR 1969 SC 
878) or the New Manek Chowk Spinning 
and Weaving Mills Co. Ltd. case (AIR 
1967 SC 1801), the Supreme Court has 
always approved all ose propositions 
which were pronounced and has either 
applied or distinguished those cases, de- 
pending upon the facts and the circum- 
stances of each case. The Supreme Court 
has nowhere expressed any view which 
is inconsistent with or contrary to what 
has been expressed in those judgments. 


28. The learned 
tried to draw some support from the 
judgment of. Vivian Joseph Ferreira v. 


Advocate-General - 
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Municipal Corporation of Greater Bom- 
bay, AIR 1972 SC 845. This was a case 
relating to the levy of cess under S. 27 of 
the Bombay Buildings Repairs and Re- 
construction Board Act (47 of 1969) on 
residential buildings. The challenge held 
out. to this Act was that the buildings in 
Bombay are not constructed of uniform 
material, nor are they constructed in the 
same year and in the same manner. Older 
structures; would require some repairs 
and structures with inferior materials 
would require repairs more often, Struc- 
tures which are newly built with superior 
materials may not require repairs at all 
during the entire period of the Act. How 
could a tax be levied on all these houses 
which do not answer to the description 
of belonging to a particular category or 
classP This challenge was negatived by 
pointing out that the primary object of 
the Act was not to repair all buildings 
subject to cess but to prevent the annual- 
ly recurring mischief of house collapses 
and the human tragedy and deprivations 
they cause. The cess being levied to pre- 
vent such disasters, there is not question 
of unequal treatment between one class 
of owners and another. The classification 
of buildings into three categories is based 
on their age and the construction in 
vogue during the period of their erection. 
It is, therefore, based on an intelligible 
differentia and is closely related to the 
objects of the legislation. The judgment, 
therefore, points out that both things 
existed which are strictly relevant for 
imposing -a rational tax. The properties 
have been classified, so that there is pro- 
er grouping by looking to the age of the 
uilding and the type of construction. 
Having thus properly classified the build- 
ings and having graded them, better 
buildings having to pay less and worse 
buildings having to pay more, this cess 
is only to prevent house collapses. There- 
fore, a tax which has been very properly 
levied by a rational classification of 
houses has direct nexus to the objects of 
the Act. 


29. The principles on which that piece 
of legislation was upheld are not at all 
attracted to the provisions of the impugn- 
ed Act before us. The floor area of a cer- 
tain minimum is sought to be uniformly 
treated, whether it is in a building having 
the best of materials or the worst; whe- 
ther the building is one year old or hund- 
red years old; whether the building is 
located in a locality where the income 
and dividends will be extremely high or 
in a locality where the buildings re- 
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main untenanted and will be occupied 
only if they must for want of other ac- 
commodation. None of these factors have 
been given any consideration in prepar- 
ing the present law. The learned Advo- 
cate-General tried to defend the Act by 
saying that one broad class has been in- 
dicated, viz. floor area of 125 square 
meters. This is hardly any classification. 
We do not, therefore, think that the judg- 
ment above-cited is of any assistance to 
the learned Advocate-General. 


30. The learned Advocate-General 
also referred to the judgment of the 
Kerala High Court in the case of Kerala 
Wakf Board v. Union of India, AIR 1975 
Ker 128. That was a case where a certain 
uniform fee on the gross income of the 
wakf was levied and it was challenged 
as violative of Art. 14, 

31. My. Gursahani: appearing for the 
State of Maharashtra referred to certain 
judgments, which allow the legislature 
considerable latitude and liberty in 
choosing either things, objects or persons 
for the purpose of taxation. In fact, in’ a 
written slip about the points to be refer- 
red, he has referred to these judgments. 
That proposition has never been in dis- 
pute and nothing was argued before us 
and we are not, therefore, referring to 
those judgments, Where judgments are 
cited involving instances, we find that in 
every case where the tax is upheld, some 
classification was already made by the 
statute and the Supreme Court upheld 
that classification as reasonable. For 
instance, in the State of Karnataka v. 
D. P Sharma, AIR 1975 SC 594, different 
amount of tax was levied on contract car- 
riages and the stage carriages. The chal- 
lenge to this varying amount of tax was 
negatived by the Supreme Court on the ' 
ground that the contract carriage permit 
is essentially different from the stage car- 
riage permit. The buses with Stage car- 
cover a longer distance, 
cause more wear and tear of the roads 
and are entitled to charge higher rates 
to the passengers. In other words, the 
Supreme Court accepted the classification 
made by the Statute as having a rational 
nexus with the varying amount of tax. 
When, therefore, such instances are cited 
by the learned counsel Mr. Gursahani, 
they support more the petitioners argu- 
ment than that of the respondent. 


82. These are all the arguments ad- 
dressed to us, and the judgments cited on 
either side. We have hardly any doubt 
that there is no rational classification at 
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all in the impugned Act so far as the 
different flats are concerned. Merely to 
say that all flats with floor areas of more 
than 125 square meters are selected for 
taxation is not to make a classification at 
all, much less a rational classification. 
Not only all buildings are not similar but 
in an old established town there are 
hound to be buildings constructed at vari- 
ous times, the materials used in such con- 
struction are also changing from time to 
time. In Bombay, for instance, there 
would be some buildings almost a hund- 
red years old when reinforced concrete 
was not known at all. We have already 
enumerated several factors which make 
two flats of identical floorage entirely 
diffirent from each other. There is no 
need to reiterate the same factors. If, 
therefore, this Act seeks to treat unequals 
as equals and imposes a uniform or flat 
tax irrespective of the various rational 
considerations which ought to enter a 
tax structure, the Act and the tax obvious- 
ly offend the provisions of Art. 14. We 
may state again that there was a second 
leg to the argument .of Mr. Seervai chal- 
lenging the legislative competence of the 
State Government in imposing the im- 
pugned tax. If the tax is a property tax, 
he had also asserted that the impugned 
Act offends Art. 19 as well. Since we find 
that the challenge under Art. 14 is in- 
surmountable and that part of the peti- 
tioners’ challenge is already covered by 
the decision of the Supreme Court, it is 
not necessary: to consider the other bac 
raised in the petition. We accordingly 
leave those points expressly open. 


33. We, therefore, declare that the 
Maharashtra Tax on Residential Premises 
Act (19 of: 1974) is ultra vires the Consti- 
tution of India and is null and void, and no 
tax can be recovered thereunder from the 
lpetitioners. We accordingly quash all the 
notices that were issued by the respon- 
dent for the recovery of the tax from the 
petitioners. We further direct that the re- 
spondents will refund to the petitioners 
the actual amount of tax collected from 
the petitioners under the provisions of 
the impugned Act. We further restrain 
the respondents from effecting any fur- 
ther recovery of that tax under the im- 
pugned Act from the petitioners. 


34. Rule is made absolute in terms of 
prayer cls. (a), (b) and (c). This order will 
also govern the other Miscellaneous Peti- 
tions Nos. .446, 530, 568, 569, 570, 571, 
572, 578, 574, 575, 576, 607, 608. 609, 610, 
625, 627. 628, 629, 680, 662, 668 and 682, 
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all of 1978. Each of the petitioners in all 
the abovementioned petitions will recover 
costs separately from respondent No. 1. 
There will be no order as to costs so far 
as respondents Nos. 2 and 3 are con- 
cerned. . 

35. So far as Miscellaneous Petition 
No. 446 of 1978 is concemed, the peti- 
tioners had not paid the tax when they 
filed the Writ Petition and have not. 
therefore, made a specific prayer for the 
refund of the tax. However, they subse- 
quently paid up the tax as advised by the 
Counsel. In the circumstances, even 
though there is no specific prayer, we 
direct that the respondent will refund the 
tax which is actually paid by the peti- 
tioners after the filing of the petition but 
before its disposal. The rest of the order 
will be as stated above. 


36. Mr. Rele asks for suspending the 
operation of the judgment. However, no 
orders are necessary as Mr. Seervai states 
for the petitioners that they will not 
execute the order for a period of four 
weeks from today. 


87. Mr. Rele orally applies in all the 
Writ Petitions on behalf of respondent 
No. J—State, for leave to appeal to the 
Supreme Court, which is opposed by. Mr. 
Seervai on the ground that the subject- 
matter of this petition is already covered 
by an earlier judgment of the Supreme 
Court. We agree with this argument and 
refuse the leave asked for. 


Order accordingly. 
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M/s. A. M. Patel and Co. and others, 
Petitioners v. M/s. Narayan Gopal Basat- 
war and others, Respondents, 

Civil Revn. Applins. Nos. 223 and 224 
of 1979, D/- 28-2-1980. 

Maharashtra Debt Relief Act (3 of 
1976), Ss. 2 (e), 22 (Renumbered as S. 60 
by Act 18 of 1979) — Word ‘debt’ — 
Meaning of — Liability in respect of 
price of goods sold on credit is not a. 


‘debt? — Act does not apply to claims 
under contracts not connected with 
money lending. (Para 4) 


Cases Referred: 
AIR 1979 Bom 30 

V. B. Rajure with Bhimrao Naik, for 
Petitioners; S. M. Paranjape with R. M. 
Agrawal, for Respondents. 
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ORDER:— A decree was passed by the 
Court of the Civil Judge, Junior Division, 
Hingoli, in Regular Civil Suit No. 97 of 
1972 in favour of the respondents and 
against the petitioners on April 20, 1974. 
The decree was in the sum of Rs. 4381.12 
p. which amount included costs and in- 
terest. In 1974 the decree-holder, name- 
ly, the respondents, filed an execution 
application being Darkhast No. 67 of 1974 
to reevoer the amount of the said decree 
by attachment and sale of the movable 
properties belonging to the judgment- 
debtors, namely, the petitioners. It ap- 
pears that a sum of Rs. 3,100 was paid by 
the petitioners to the respondents in 
part satisfaction of the said decree. On 
January 3, 1976, the Maharashtra Debt 
Relief Act, 1975, (Maharashtra Act No. 
TI of 1976) was published in the Maha- 
rashtra Government Gazette after hav- 
ing received the sanction of the Gover- 
nor. This Act replaced the Maharashtra 
Debt Relief Ordinance, 1975 (Maharash- 


tra Ordinance No. VII of 1975) which 
was promulgated by the Governor of 
Maharashtra on August 22, 1975. The 


said Act was, therefore, made operative 
with retrospective effect from the date 
of the promulgation of the said Ordi- 
nance, namely, August 22, 1975. On July 
5. 1976, the petitioners made an applica- 
tion to the Court of the Civil Judge, 
Junior Division, Hingoli, contending the 
partners of the first petitioner firm were 
debtors within the meaning of the said 
Act and, accordingly, their liability 
under the said decree was discharged. In 
the said application, they also prayed for 
a refund of the sum of Rs. 3,100 paid by 
them to the respondents towards the 
said decree. The Execution Court dismiss- 
ed the said application on August 16, 
1976 holding that the liability under the 
said decree did not constitute a debt 
inasmuch as it was in respect of busi- 
ness transactions. The petitioners there- 
upon approached the Authorised Officer 
appointed under the said Act for a certi- 
ficate that they were debtors within the 
meaning of the said Act inasmuch as 
they were workers whose total income 
from all sources did not exceed Rs. 4,800 
during the year. The certificate as appli- 
ed for was granted by the Authorised 
Officer. Armed with this certificate, the 
petitioners submitted another application 
to the Execution Court on September 13, 
1976 again contending that the decree 
was discharged by operation of law and 
claiming to recover the said sum of 
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Rs. 3.100 from the respondents. The Exe- 
cution Court dismissed this application 
on the ground that it had already held- 
that the claim under the said decree was 
not a debt as defined in the said Act. 


2. Against the aforesaid two orders 
of the Execution Court, the petitioners 
filed separate appeals in the District 
Court of Parbhani. Both these appeals . 
were dismissed by the District Court on 
the ground that the amount due under 
the decree was not a loan but constituted 
the price of goods sold and delivered on 
credit. 

3. Clause (e) of Section 2 of the said 
Act defines the term ‘debt’ as follows: 

‘debt’ means any liability, in cash or 
kind, outstanding on the appointed day, 
being a liability arising out of a loan 
(with interest if the loan is taken by a 
worker, and with or without interest, in 
any other case), whether secured or un- 
secured, due from a debtor whether pay- 
able under a decree or order of any 
court or otherwise.” 
Under sub-section (1) of Section 4, every ` 
debt of a worker whose immovable pro- 
perty, if any, does not exceed Rs. 20,000 
in market value and every debt of any 
other debtor outstanding on the appoint- 
ed day, namely, August 22, 1975, includ- 
ing the amount of interest, if any, pay- 
able by a debtor is to be deemed to be 
wholly discharged. The said section in 
clause (c) further provides that all suits . 
and proceedings (including appeals, revi- 
sions, attachmennt or execution proceed- 
ings) pending on the appointed day for 
the recovery of any such debt against 
such debtor shall abate. Under  sub-sec- 
tion (1) of Section 11 the jurisdiction of 
a Civil Court to settle, decide or deal with 
any question which is by or under Chap- 
ter III of the Act required to be settled, 
decided or dealt with by the Authorised 
Officer is barred. The material provisions 
of Section 22 of the Act, which now has 
been renumbered as Section 60 by the 
Maharashtra Act No. XVIII of 1979, are 
as follows:— 

“60. Exemptions:—- Without prejudice 
to the provisions of S. 19, nothing in 
this Act shall affect the debts and other 
liabilities of any debtor or small farmer 
falling under any of the following mat- ` 
ters, namely:— ; ; 

x x x x. 

(g) any claim arising out of contract or. 
transaction not connected with money- 
lending.” : 
: 4. Mr. Rajure, learned Advocate for’ 
the petitioners, has submitted that the 
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definition of debt given in clause (e) of 
Section 2 of the said Act includes all 
liabilities, whether in cash or kind out- 
standing on the appointed day, and that 
the petitioners having been held to be 
workers by the Authorised Officer were 
debtors as defined in the said Act and, 
therefore, the liability under the said de- 
cree was extinguished on August 22, 1975 
by reason of the operation of Section 4 
and the said execution application made 
by the respondents also abated on the 
said date. The above arguments of Mr. 
Rajure, however, overlooks the fact that 
the word ‘liability’ is clause (e) of Sec. 2 
is qualified by the phrase “being a liabi- 
lity arising out of a loan”. As pointed out 
by the learned District Judge in the 
aforesaid two appeals, the liability under 
the said decree was in respect of price of 
goods sold and delivered to the peti- 
tioners on credit. When a person sells 
goods to another, the seller is not giving 
a loan to the buyer nor is the buyer 
when he pays the price repaying or dis- 
charging a loan. Further, under clause (g) 
of the exemption section, which was ear- 
lier numbered Section 22 and is now re- 
umbered as Section 60, the provisions 
of the Act do not apply to a debt or other 
liability of a debtor under any claim 
arising out of a contract or transaction 
not connected with money-lending. Sell- 
ing goods on credit is obviously not 
money-lending. 
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5. Mr. Rajure next contended that the 
question whether the decretal liability 
was a debt or not should have been re- 
ferred to the Authorised Officer by the 
Executing Court inasmuch as by reason 
of the provisions of sub-section (1) of 
Section 11 of the said Act, the Civil Court 
had no jurisdiction to decide this ques- 
tion. In Gopal Khandu Wani v. Vasta 
Ramsingh Fasepardhi, AIR 1979 Bom 30, 
Vaidya, J., held that there was no provi- 
sion in Chapter III of the said Act, in 
which the said Section 11 occurred, which 
required the Authorised Officer to de- 
cide the question under Section 22 (g), 
which occurs in Chapter VI of the Act. 
The question before Vaidya, J. had also 
arisen in execution proceedings and the 
decree was in respect of a certain trans- 
action of advances of money and the Ex- 
ecuting Court and the lower Appellate 
Court had both found that there was no- 
thing to show that it was a transaction in 
connection with money-lending. I am in 
respectful agreement with this decision. 
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6. The result is that both these Civil 
Revision Applications fail and are dis- 
missed and the rule is discharged with 
costs, 4 
Rule discharged, 


AIR 1980 BOMBAY 369 
BHARUCHA, J. 


Tejoomal WLakhmichand, Plaintif v. 
M. J. Talegaonkar & others, Defendants. 

Suit No. 604 of 1974, D/- 4-2-1980. 

{A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
Section 28 — Jurisdiction has to be de- 
cided upon averments in plaint, 


The jurisdiction of the Court has to be 
decided upon the averments in the plaint. 
Where the averment in the plaint in 
suit was that the members of the Asso- 
ciation were the plaintiff’s licensees, that 
the licence had been terminated and that 
they had no right to continue to use and 
occupy the premises and other defen- 
dants claimed only through the Associa- 
tion and were, therefore, trespassers, it 
was held that no question did arise for 
consideration under Section 28 and Civil 
Court has jurisdiction to try the suit. 


(Para ‘5) 
(B) Civil P. C. (5 of 1908), S. 11 — Suit 
for ejectment — First suit in Small 


Cause Court on ground that defendant 
was tenant withdrawn — Subsequent suit 
in Civil Court on ground that defendant 
being unregistered association never 
acquired character of tenant but was 
mere licencee and that licence had been 
terminated -—— Held, subsequent suit was 
not barred by res judicata. (Para 6) 


(C) Transfer of Property Act (4 of 
1882), Section 105 — Lessee — Who can 
be — Unregistered Association is not 
legal entity and cannot be tenant. (Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 5 (11).) 

Under the terms of Section 105 of the 
Transfer of Property Act, a lease of im- 
movable property is, to cull out the es- 
sentials, the transfer of a right to enjoy 
such property for a certain time in con- 
sideration of a price paid or promised or 
of money or other thing of value to be 
rendered periodically or on specified 
occasions to the transferor by the trans- 
feree, who accepts the transfer on such 
terms, Patently, a lease is a contract 
whereunder the transferee accepts 
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certain obligations, The transferee, or 
lessee or tenant, must, therefore, be one 
who is capable of contracting. An un- 
registered association is not a legal 


entity and is not so capable. WHalsbury’s 
Laws of England (Vol, 23, III Edn. 
P. 435, Para 1017) Foll. (Para 8) 


Held, on facts, that the tenancy being 
in favour of an unregistered association 
and there being no evidence to show that 
some members of association undertook 
lessee’s obligations to the lessor, no 
valid tenancy could be said to have been 
created in favour of association. The 
association was merely a licencte and 
on termination of purported tenancy, 
association became trespasser only liable 
to be evicted. Consequently, persons 
claiming through association were also 
liable to eviction. (Paras 10 and 12} 


(D) Limitation Act (36 of 1963), Sec- 
tion 27, Art. 65 — Suit for ejectment — 
Defendants pleading possession through 
A, a tenant and in the alternative as 
adverse possession — A found to he 
trespasser — Held, defendant’s claim for 
adverse possession and that too in the 
alternative, came to knowledge of plain- 
tiff only during suit and that being for 
less than 12 years, claim could not 
succeed, AIR 1971 SC 996, Foll. 

(Paras 17, 19) 

Cases Referred : Chronological Paras 
AIR 1971 SC 996 16 
(1954) 56 Bom LR 540 j 5 
AIR 1951 SC 469 18 
(1915) 113 LT 371:85 LJ Ch. 135 Jarrott 
v. Ackerley $ 8 


P. L. Hain with L M. Chagla for 
Plaintiffs; Parsarampuria with Talegaon- 
kar and M. C. Shah (for No. 1) and Mr. 
Dave (for Nos. 2 to 5 and 7 to 13) for 
Defendants; Defendant No, 6 in Person. 


ORDER :—In June 1950 the Plain- 
tiffs purchased from its then land- 
lords an immovable property with a 
building thereon situated at Hamam 
Street, Bombay. At that time the Bom- 
bay Zionist Association was shown as a 
tenant in respect of a part of the second 
floor of the building (hereinafter called 
“the said premises”), When the plaintiffs 
sent letters of attornment to the various 
tenants in the building, the letter of at- 
tornment addressed to the Association 
was signed by its then Secretary. In 
March, 1964 the Plaintiffs terminated the 
tenancy of the Association and filed a 
suit against it in the Court of Small 
Causes at Bombay for its eviction. In the 
written statement filed by the Associa- 
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tion in that suit it was contended that 
the Association was an unregistered as- 
sociation and that the suit as filed 
against it was not maintainable, The 
plaintiffs then sought an amendment of 
the plaint so as to make the suit repre- 
sentative in character, The amendment 
was not allowed. The plaintiffs filed a 
revision application against the order 
disallowing the amendment, which was 
dismissed. The plaintiffs withdrew that 
suit on 14th November, 1973, 


2. The plaintiffs filed this suit on 
23rd April, 1974, Defendant No, 1 herein 
is impleaded as representing himself and 
all other members of the Association. 
Defendants Nos. 2 to 13 are parties who 
have been put in possession of portions 
of the premises by the Association, while 
retaining for itself some portion thereof. 
It is contended in the plaint that, the 
Association being an unregistered body, 
no tenancy in law could have been creat- 
ed in its favour and the purported ten- 
ancy recognised by the plaintiffs without 
knowledge of the real status of the Asso- 
ciation is void and not binding on the 
plaintiffs. In regard to the other defen- 
dants it is contended that, since they 
claim through the Association, they are 
trespassers in respect of the particular 
portions of the premises in their occupa- 
tion, 


3. Upon the contentions raised in the 
written statements, issues have been 
framed which I proceed to consider. 


4, The first plaintiff was examined 
and he deposed to the facts mentioned 
in the plaint., He identified the defen- 
dants in respect of their occupation of 
particular portions of the premises. In 
cross-examination by counsel for defen- 
dant No. 1, the first plaintiff stated that 
he came to know that the Association 
was an unregistered association in the 
course of the proceedings in the Small 
Cause Court, He said that after the 
Small Cause Court suit had been with- 
drawn he had, in 1971, asked the Asso- 
ciation to give him a list of the members 
of its committee but that he had not ob- 
tained that list till 1973, He was asked 
why he had accepted rent from the mem-~ 
bers of the Jewish community after it 
came to his knowledge that the Associa- 
tion was unregistered. He replied that 
he “accepted compensation because the 
Association was occupying and using the 
premises and this was not a charity 
house.” Defendant No, 1 led no evidence, 
The other defendants examined them- 
selves to show what portions of the pre 
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mises were in their occupation and when 
they entered into such occupation. Upon 
this aspect there is no dispute. 


5. It was contended by Mr. Parsaram- 
puria, learned counsel for defendant 
No. 1, that this court had no jurisdiction 
to entertain and try the suit. Mr. Parsa- 
rampuria’s submission was, in his own 
words :— 

“In view of the association having been 
shown tenant admittedly in para 2 of the 
plaint and the plaintiff having accepted 
the attornment of the Association as a 
tenant, whether the association is a legal 
tenant or not can be only decided by 
Small Cause Court under Section 28 of 
the Rent Act.” z 


Mr. Parsarampuria relied upon various 
authorities in support of this submission 
which, in my view, have no application 
to the facts of this case; one, namely, 
Mehersingh Sethi v. Khurshed Satara- 
walla, (1954) 56 Bombay LR 540 actually 
goes against him. The question of the 
ambit of Section 28 of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act was considered therein. A passage 
may be reproduced, it is as under :— 


“But the test to be applied when con- 
sidering the Bombay Rents, Hotel and 
Lodging House Rates Control Act is en- 
tirely different, The question there is :— 
What is the nature of the suit; what are 
the questions to be determined; and if 
the nature of the suit is that of a suit 
relating to the recovery of rent or pos- 
session by landlord and tenant, or it re- 
lates to any question that arises under 
the Act, then under Section 28 there is 
. an express prohibition against Courts 
other than the named court trying the 
suit or determining that question, There- 
fore, applying that test to the matter 
before us what we have to ask ourselves 
is, does this suit involve any question 
which can solely be determined by the 
special court?” 











at jurisdiction has to be decided upon 
the avernments in the plaint, now needs 
authority. The averment in the 
plaint in suit is that the members of the 
Association were the -plaintiffs licensees, 
that the licence had been terminated and 
hat they had no right to continue to use 
and occupy the premises. In so far as the 
ther defendants are concerned, the 
plaint avers that they claim through the 
Association and that, therefore, they are 
trespassers, Clearly then, upon the plaint, 
mo question arises for decision that falls 
within the ambit of Section 28, Conse- 


(e) 
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quently, this court has jurisdiction to en-! 
tertain and try this suit. 


6. It was contended by Mr. Parasram- 
puria that the suit was barred by res 
judicata because the plaintiffs had filed 
and withdrawn the suit against the As- 
sociation in the Small Cause Court. In 
that suit it had been averred, upon the 
basis of the plaintiffs’ then knowledge, 
that the Association was their tenant; in 
this suit it is averred that, the Associa- 
tion being unregistered it never acquir- 
ed the character of a tenant and that the 
occupation by its members had been as 
licensees, which licence had been termi- 
nated. The issues that arose for deter- 
mination in the earlier suit are differ- 
ent from the issues herein. This suit is 
not, therefore, barred by or upon the 
principles of res judicata, 

7. This brings me to the real ques- 
tion that arises for determination in the 
suit, namely, can an unregistered associa- 
tion be a tenant? Mr. Dave, learned coun- 
sel for defendants Nos. 2 to 5 and 7 to 13 
relied upon the provisions of Section 5 
of the Transfer of Property Act which 
states that transfer of property means an 
act by which .a living person conveys 
property to one or more living persons 
and provides that the words “Living per- 
son” as used in that section include an 
association or body of individuals, whe- 
ther incorporated or not. In Mr. Dave's 
submission, therefore, an unregistered 
association can acquire a tenancy. Mr. 
Parasrampuria relied upon Section 588 
of the Companies Act. That section falls 
within Part X of the Companies Act 
which deals with the winding up of un- 


registered companies, Under Section 582 


an unregistered company includes an as- 
sociation which consists of more than 7 
persons. Under Section 588 the court 
has power in winding up an unregistered 
company -to direct that the immovable 
property belonging to it or held by 
trustees on its behalf would vest in the 
Official Liquidator. In Mr. Parasram- 
puria’s submission, it was clear from this 
that an unregistered association could 
hold immovable property and could, 
therefore, be a tenant. Consequently, in 
the submission of Mr. Dave and Mr. 
Parsarampuria, the Association was a ten- 
ant of the plaintiffs in respect of the pre- 
mises, 


8. Mr. Hain, on the other hand, can- 
vassed a proposition which I believe is 
the correct one. Under the terms of Sec- 
tion 105 of the Transfer of Property Act, 
a lease of immovable property is, to cull 
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lout the essentials, the transfer of a right 
to enjoy such property for a certain time 
in consideration of a price paid or pro- 
ised or of money or other thing of 
alue to be rendered periodically or on 
specified occasions to the transferor by 
the transferee, who accepts the transfer 
on such terms, Patently, a lease is a con- 
tract whereunder the transferee accepts 
certain obligations, The transferee, or 
lessee or tenant, must, therefore, be one 
zho is capable of contracting. An un- 
egistered association is not a legal en- 
tity and is not so capable. Mr. Hain re- 
lied upon a passage in Halsbury’s Laws 
of England (Vol. 23, III Edn. p. 425, 
para 1017) wherein it is stated that a 
lease cannot be granted to an association 
which, being unincorporated, has no legal 
entity. The paragraph goes on to state 
that a lease cannot be granted to the 
members of an unincorporated associa- 
tion from time to time nor can a lease 
be granted to all the persons who, at the 
time when it was executed, were mem- 
bers of the association where no one had 
himself undertaken, or authorised anyone 
on his behalf to undertake the obliga- 
tions imposed upon a lessee, The passage 
in Halsbury refers to the judgment in 
Jarrott v. Ackerley, (1915) 113 LT 317. 
The relevant passage from the judgment 
of Eve, J, reads :— 













“I am certainly of opinion that the un~ 
der-lease purports to be made to persons 
who have no legal status, Jt is made to a 
mere aggregate of individuals. It is said 
that it was made to all the persons who, 
at the time when the under-lease was 
executed, were members of the society. 
No one has himself undertaken, or auth- 
orised any one on his behalf to under- 
take, the obligations which are imposed 
upon a lessee. It is contended that where 
there is a body consisting of several hun- 
dred persons, who have given no auth- 
ority to bind them, the execution of a 
lease by the lessor operated to render 
each member of the body liable under 
the lease. There was no execution of the 
lease by any lessee, but yet all are to be 
bound by the lessee’s covenants. It is 
suggested that a lessee by executing a 
lease to several hundred lessees can bind 
each by all the obligations thereby im- 
posed, I think that such a contention is 
wholly untenable, and that there never 
was an underlease at all. Then it is said 
that, at all events, there was an agree- 
ment for an underlease. Agreement in- 
volves consensus, Where is the consent 
of the then members of the society to 
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any lease? Is it to be inferred from the 
action of Dawson in executing the 
counterpart to the lease? He had no 
authority whatsoever to bind the mem- 
bers of the society.” 


$8. No evidence whatever was led on 
behalf of defendant No. 1. There is, 
therefore, no evidence on record to sug- 
gest that the tenancy was taken in the 
name of some individual members for 
the Association, or on behalf of all the 
members of the Association at the time 
the tenancy was created who undertook 
the lessee’s obligations to the lessor, or 
on behalf of the members of the Asso- 
ciation from time to time or that they 
undertook the lessee’s obligations. In para 
(illegible) of defendant*’No. 1’s_ written 
statement, it is alleged that when the then 
Secretary of the Association signed the 
letter of attornment, he did so for the 
benefit of the Association and its mem- 
bers; there is no evidence of this, 


10. Consequently, it is clear that ne 
valid tenancy was created in favour of 
the Association or its members; that they; 
were using the premises merely with the 
permission of the landlords; that that 
permission came to an end with the ter- 
mination of the Association’s purported 
tenancy; and that the Association’s mem- 
bers were thereafter trespassers in the 
premises liable to be evicted. 


11. Mr. Parasrampuria drew my at= 
tention to para 8 of the plaint where it 
has been stated that the members of the 
Association were occupying the premises 
as licensees of the plaintiffs. It was Mr. 
Parsarampuria’s submission that this li- 
cence had not been terminated and the - 
members of the Association had become 
protected licensees. What is averred in 
para 8 of the plaint is that, since there 
was no valid tenancy in favour of the 
Association, its members had been occu- 
pying the premises with the plaintiffs’ 
permission, When, in 1964, the plaintiffs 
served on the Association the notice ter- 
minating tenancy the plaintiffs terminat~ 
ed that permission. Consequently, Mr, 
Parasrampuria’s contention that the As- 
sociations’ members are protected licen- 
cees in respect of the premisees cannot 
be sustained. 

12. Inasmuch as the other defendants’ 
claim to remain in occupation of those 
portions which they use through the As- 
sociation, they are, as much, trespassers 
therein, liable to be evicted. 

13. Mr. Dave, learned counsel for de- 
fendants Nos, 1 to 5 and 7 to 13, and dee 
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fendant No. 6 appearing in person, how- 
ever, contended that they were entitled 
to use the particular portions of the pre- 
mises in their occupation by reason of 
: their adverse possession thereof for more 
than 12 years prior to the filing of the 
suit. That they were in occupation of 
these portions for 12 years preceding the 
filing of the suit is not in dispute. The 
question is: were they in such occupa- 
tion adversely to the plaintiffs? 


14, Under the provisions of Article 65° 


of the Schedule to the Limitation Act, 
the period of limitation for a suit for 
possession of immovable property based 
on title is 12 years, and the time from 
which the period begins to run is from 
the time when the possession of the de- 
fendant becomes adverse to the plaintiff. 
Section 27 of the Limitation Act provides 
that upon the determination of the 
period limited to a person to institute a 
suit for possession of immovable proper- 
ty, his right to such property stands ex- 
tinguished. In other words, whereas in 
other cases limitation destroys the re- 
medies of the plaintiff while keeping his 
right alive, in the case of immovable pro- 
perty limitation destroys both the reme- 
dy and the right. 


15. It was around 1978 that defen- 
dants Nos. 2 to 13 amended their writ- 
ten statements to plead adverse posses- 
sion, and that in the alternative to their 
original case that they occupied lawfully 
under the Association which was the ten- 
ant of the premises, yo 

16. In State Bank of Travancore v, 
A. K. Panicker, AIR 1971 SC 996, the 
test of adverse possession has been set 
out thus:— 


“A permissive possession cannot be 
converted into an adverse possession un- 
less it is proved that the person in pos- 
session asserted an adverse title to the 
property to the knowledge of true 
owners for a period of twelve years or 
more.” 

17. There is in the imstant case no 
evidence to show that defendants Nos. 2 
o 13 asserted a hostile title to the por- 
tions of the premises in their occupation 
or that they did so to the knowledge of 
the plaintiffs at any time prior to the 
granting of the amendments to their 
written statements in 1978, 

18. Mr. Dave, however, relied upon 
several earlier judgments of which only 
one, a Supreme Court judgment may be 
referred to. That is the judgment in Col- 
lector of Bombay v, Bombay Municipal 
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Corporation, AIR 1951 SC 469. This was 
a case in which the then Government of 
Bombay had granted to the predecessor 
of the Municipal Corporation of Bombay 
a grant to certain land. The land was 
sought to be assessed by Government. It 
was held that the grant was invalid and 
that the possession of the Corporation 
was that of a person having no legal 
title but nevertheless holding possession 
of the land under the colour of an in- 
valid grant in perpetuity and free from 
rent; such possession, not being referable 
tc any legal title, was prima facie ad- 
verse to the legal title of the Govern- 
ment as owner of the land from the 
very moment the predecessor in title of 
the Corporation took possession of it un- 
der the invalid grant, It will be noted, 
first, that the Corporation did not have 
to pay rent, and, secondly, that the 
Court held that the Corporation’s posses- 
sion was prima facie adverse to the legal 
title of the Government, 


19. In the instant case, 
dence that defendants Nos. 
compensation regularly to the Associa- 
tion prior to the filing of the suit, In 
their written statements these defendants. 
have claimed that they were occupying 
the portions in their possession lawfully, 
through the Association, which was the 
tenant of the premises; their claim of ad- 
verse possession is only in the alterna- 
tive. It is quite clear that their posses- 
sion of the portions of the premises in 
their occupation was not adverse to the 
legal title of the owners of the building! 
al least not until the amendments werej 
allowed in 1978, Defendants Nos. 2 to 13; 
have not asserted a title adverse to that} 
of the landlords for more than 12 years.| 
The plaintiffs’ right to the portions of 
the premises in the occupation of defen- 
dants Nos. 2 to 13 and their remedy in 
that behalf have not been extinguished. 
The claim made by defendants Nos. 2 to 
13 to adverse possession does not suc- 
ceed, i 


26. I answer the issues raised on be- 
half of the defendant No. 1 as under :— 

Issue No, 1: In the negative, this court 
has jurisdiction. 

Issue No. 2: In the negative; the suit 
is not barred. (No argument based on 
Order 23, Rule 1 of the Civil Procedure 
Code was advanced), 

Issue No, 3: Not pressed. @ 

Issue No. 4: In the affirmative; the 
defendants have no right, title or 
interest, 


it is in evi- 
2 to 13 paid 





Issue No. 5: In the negative, 
Issue No. 6: —do— 

Isue No. 7: —do— 

Issue No, 8: Not pressed, 

Issue No. 9: In the affirmative, 
Issue No, 10: Not pressed, 


I answer the issues raised on behalf of 
the other defendants thus :—~ 

Issue No. 1: In the affirmative, 

Issues Nos, 2 & 3: Not pressed, 

Issue No, 4 (1): In the negative, 

(2): Not pressed. 

(3): In the negative. 

Issue No, 5: Not pressed. 

Issue No, 6: Not pressed, 

Issue No. 7: Does not arise in view of 
the deposit with the Court Receiver, 

21, There shall, accordingly, be a 
decree in favour of the plaintiffs and 
against the defendants in terms of prayers 
(a), (b) and (c) of the plaint. As regards 
arrears, counsel for the plaintiffs, defen- 
dant No. 1 and defendants Nos, 2 to 5 
and 7 to 13 and defendant No. 6 in per- 
son are agreed that all amounts depo- 
sited with the Court Receiver be handed 
over to the plaintiffs against arrears of 
comperisation and mesne profits up-to- 
date, Decree also in terms of prayer (d) 
as against defendant No. 1, 

22. The facts of this case are unusual. 
The Association has been in occupation 
of the premises for many years and till 
only a very few years back both the 
landlords and the Association assumed 
that the Association was a tenant. In 
these circumstances, the proper order as 
to costs in this proceeding is :— 

No order as to costs. i 

23. Mr. Parasarampuria, for the rea- 
sons I have just outlined, submitted that 
defendant No. 1 should be given a long 
time to vacate, The submission is justi- 
fied. I direct that the decree for posses- 
sion against the defendants shall not be 
executed till łst March, 1981. 

24. The Court Receiver is discharged 
without passing accounts. He shall hand 
over to the plaintiffs, after deduction of 
his costs, charges and expenses, all sums 
lying with him to the eredit of this suit 
towards their claim for arrears and 
mesne profits up-to-date, The Court Re- 
ceiver is directed to hand over posses- 
sion of the portion of the premises of 
which he has taken possession to the par- 
ties from whom possession of each indi- 
vidual portion was taken. The Court Re- 
ceiver is directed to act on the certified 
copy of the minutes, 

Suit decreed, 
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AIR 1980 BOMBAY 3174 
DESHPANDE AND MODY, JJ. 

Contessa Knit Wear, Petitioners v, 
Gdyog Mandir Co-op. Housing Society, 
Respondents. 

Special Civil Appln. No. 900 of 1976 
with Civil Appln. No. 3965 of 1978, D/- 
5-2-1980. 

(A) Maharashtra Co-operative Societies 
Act, 1960 (24 of 1961), Sec, 91 — Bombay 


‘Rents, Hotel and Lodging House Rates 


Control Act (57 of 1947), Sec. 28 — Dis- 
pute by housing society. against member 
and his licensee for possession of flat — 
Whether Rent Court or Authority under 
Co-operative Societies Act has jurisdic- 
tion — Question of jurisdiction has to be 
decided by reference to averments in 
plaint or application raising dispute. 
(Civil P. C. (1908), O. 7, R.'1 (f).) 
(Para 6) 
(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Secs, 28, 5 (4-A), 5 (11) (bb), 15A, 14 and 
5 (3) — Maharashtra Co-operative Socie- 
ties Act, 1960 (24 of 1961), Ss. 91, 91A 
and 2 (19) (a) — Maharashtra Co-opera- 
tive Societies Rules (1961), Rule 10 (5) 
(b) — Tenants’ co-partnership society fil- 
ing dispute under Sec. 91 claiming re- 
covery of possession of flat from its 
member and his licensee in occupation of 
flat — Proceedings are excluded from 
application of amended Rent Act — 
Society is not landlord of its member or 
his licensee »— Licensee can claim as ten- 
ant of member but not of society. 


Where a Tenants’ Co-partnership 
Society claims possession of a flat as its 
owner from its member on the ground . 
of his having let in a stranger-licensee 
therein, the claim of the society against 
the stranger-licensee is incidental to the 
claim against the member because of his 
being privy to the said breaches, Though 
the member is loosely referred to as 
‘tenant’, member’s right to possession of 
the premises in such a Housing Society 
is the incident of his membership of the 
Society, and not based on any contract 
of lease with it. These averments, as to 
the cause of action and status of the par- 
ties clearly attract the provisions of 
Section 91 of the Maharashtra Co-opera- 
tive Societies Act, 1960 and the jurisdic- 
tion of the Registrar or his nomines 
thereunder. (Para 6) 

No question of attracting the provi«- 
sions of Section 28 of the Rent Act can 
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-arise unless the dispute as to possession 
is shown to be between a landlord and 
his tenant. The third party claiming 
through a member, no doubt, may claim 
- to have become tenant of the premises 
with effect from 1-2-1973, as licensee in 
possession under Section 5 (4-A) read 
with Section 5 (11) (bb) and Section 15A 
of the Rent Act, but it may at best 
claim to be the tenant of the member, 
as the licensee of a building or part 
thereof, vested in any Co-operative 
Housing Society is expressly included in 
the amended definition of “Licensee” un- 
der Section 5 (4-A) as also its “Licensor” 
in the definition of “landlord” under 
Section 5 (3) of the Rent Act. (Para 7} 


Contessa Knit Wear v. U. 


The wide definition of ‘landlord’ under 
Section 5 (3) of the Rent Act consists in 
all of four parts. Entitlement to receive 
rent or actual receipt thereof, on some 
account or the other specified therein, is 
the main test under its first part. The 
petitioner does not claim to be the ten- 
ant of the Society on account of any 
contract of lease with it. There is no al- 
legation that the Society is entitled to 
or in fact collects rent from the mem- 
ber or the petitioner, It is well known 
that a Co-operative Housing Society only 
collects contribution from the member 
towards common expenses and in some 
cases loan instalments with interest. It 
is not known to receive any rent from 
its members as such. The first part is, 
therefore, liable to be eliminated from 
consideration. The second inclusive part 
is intended to meet the case of any suc- 
cessor of the original landlord as an heir, 
or transferee on any account. The mem- 
ber in a Co-operative Housing Society 
gets right to possession as an incident of 
his membership and not as its tenant, 
Such member cannot be covered by any 
of the clauses of Section 5 (11) of the 
Act. The licensee of a member therefore, 
cannot claim to be his sub-tenant to be 
covered by third part. The member, and 
not the society, being his Licensor, even 
the fourth part introduced under amend- 
ment Act No. 17 of 1973 can have no ap- 
plication. The Society thus cannot be said 
to be the “landlord” of the member of 
his licensee by any stretch of imagina- 
tion and Section 28 of the Rent Act can 
_ have no application to the claim of the 

Society against the member or his licen- 
see, (Para 8) 


The legislature appears to have ad- 
visedly not made the Society “the land- 
lord” of such licensee-tenant under its 
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amended definition under Section 5 (3). 
Section 14 of the Bombay Rent Act en- 
ables a sub-tenant to become landlord’s 
direct tenant in spite of absence of any 
privity in between them. Though sub- 
section (2) of Section 14 is also amended 
under the Amendment Act 17 of 1973, 
the licensee-tenant is not enabled to ac- 
quire the rights of its licensor-member 
on termination of his interest in the flat 
in the buildings of such Societies. A 
“member” of a Co-operative Housing So- 
ciety cannot be held to be tenant under 
Section 105 of the Transfer of Property 
Act and Section 5 (11) of the Rent Act. 
These omissions do not appear to be ac- 
cidental or unintentional. These omis- 
sions clearly demonstrate legislative in- 
tent to exclude the eviction proceedings 
of the Society, against its members and 
their licensee-tenants, from the applica- 
tion of the Rent Act, and leave the So- 
ciety free to enforce its Bye-laws cr 
breach thereof by recourse to remedies 
under Section 91 of the Maharashtra Co- 
operative Societies Act. The question of 
application of Section 28 of the Bombay 
Rent Act to such eviction proceedings 
and inapplication of Section 91 of 
the C. S. Act thus does not arise at all 
even after the amendment of Bombay 
Rent Act in 1973. 1978 Mah LJ-404. Ap- 
proved, (Para 12) 


(C) Constitution of India, Article 141 
— Law laid down by Supreme Court is 
binding on High Court — But case ig 
authority for what it actually decides 
and not for what it implies or assumes, 
1901 AC 495, Rel. on; Civil Appeal 
No, 2239 of 1978, D/- 3-1-1979 (SC), Ref. 
to, (Precedents — Decision of Supreme 
Court), (Para 20) 


Cases Referred : Chronological Parag 
Civil Appeal No, 2239 of 1978, D/- 3-1- 
1979 (SC) 19 


1978 Mah LJ 404 15 


1901 AC 495: 85 LT 289: 70 LJPC 76, 
Quinn . v. Leathen 20 


N. H. Gursahani with S. H. Gursahani 
and D, H, Butani, for Petitioner: N. S. 
Shastri (for No, 1) and Keshavdas Dal- 
patrai (for No. 2), for Respondents. 


DESHPANDE, J.:— Respondent No, 1 
is a Co-operative Housing Society and as 
such owner of a building “Udyog Man- 
dir” at Pitambar Lane, Mahim, Bombay~ 
400 016. It is registered in 1968. Respon- 
dent No. 2 is its member as a co-partner 
tenant and as such a holder of three 
units, viz. Units Nos, 11 and 12 on the 
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ground floor and Unit No. 3 on the 
second floor. The member appears to 
have purchased the units from a builder 
after he had already formed the society, 
of which he became member in the year 
1971 on purchase of units. The peti- 
tioner was inducted in the Unit 3 on the 
second floor by the member under a 
Teave and licence agreement dated 23-7- 
1972 for a period of 11 months on pay- 
ment of compensation of Rs, 1,000/- per 
month, 


2. The Society appears to have object- 
ed in writing to the petitioner’s such pos- 
session on 4-9-1972 on the ground that it 
secured such possession without (1) its 
being a nominal member, and (2) obtain- 
ing prior permission as required under 
its bye-laws. Some civil and criminal 
proceedings were initiated by the peti- 
tioner initially. The petitioner then insti- 
tuted a declaratory suit being Suit No. 
771/2858 of 1973 on ilth June, 1973, in 
the Court of Small Causes under the 
Rent Act claiming itself to be the ten- 
ant of the premises from the member. 
This suit was dismissed for default on 
14-2-1975. Mr. Gursahani, the learned 
Advocate for the petitioner, informed us 
at the Bar that a motion for its restora- 
tion is now made on 8th January, 1980, 
and the same is pending. The petitioner 
also then instituted standard rent fixa- 
tion proceedings being No. 1844/SR of 
1973 on or about 24-9-1973 on which an 
interim rent of Rs. 700/- per month has 
been fixed which the petitioner claims to 
have been depositing in the said Court. 


3. After some correspondence with 
the member and the petitioner, the 
Society terminated the tenancy of the 
member in regard to this Unit No. 3 by 
a notice dated 26-5-1973 and instituted 
the present proceedings for possession 
against the member and the petitioner 
on 29-8-1973 pursuant to the Managing 
Committee Resolution dated 7-7-1973 to 
that effect. The dispute was referred to 
the Officer on Special Duty by the Re- 
gistrar. under Section 91 of the Maha- 
rashtra Co-operative Societies Act, here- 
inafter referred to as ‘the C. S. Act’. The 
petitioner alone contested the proceed- 
ings and claimed to have become the 
tenant under the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947, hereinafter referred to as ‘the Rent 
Act’? as amended under Act No. 17 of 1973 
on the basis of its being in possession as 
a licensee on 1-2-1973, other grounds be- 
ing not relevant herein. The petitioner 
‘and the Society examined one witness 
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each ‘in support of their TEE 


claims. 


4. The Officer on Special Duty (O.S. D) 
decreed the claim of the Society on 9-1- 
1975. On appeal by the petitioner to the 
Co-operative Tribunal, the same was dis- 
missed on 29th January, 1976. Validity 
of these orders is challenged in this Spe- 
cial Civil Application. 


5. Mr. Gursahani contends that the 
petitioner having become the tenant of 
the premises under the amended Rent 
Act, the claim for possession of the pre- 
mises against it is triable’ exclusively by 
the Court under the Rent Act and the 
jurisdiction of any other Court including 
that of any authority under Section 91 
of the Co-operative Societies Act is bar- 
red under Section 28 of the Rent Act. 


6. It is. however, well settled that the 
question of jurisdiction has to be decid- 
ed by reference to the averments in the 
plaint or the application raising the dis~ 
pute in the present case. The Society 
claims possession of the premises, as its 
owner, from its member, on the ground 
of his having let in the petitioner there- 
in, in breach of the Bye-laws. The claim 
against the petitioner is incidental to the 
claim against the member because of his 
being privy to the said breaches. Though 
the member is loosely referred to as 
‘tenant’, member’s right to possession of 
the premises in such a Housing Society 
is the incident of his membership of the 
Society, and not based on any contract 
of lease with it. These averments, as to 
the cause of action and status of the par- 
ties clearly attract the provisions- of Sec- 
tion 91 of the C. S. Act and the jurisdic- 
tion of the Registrar or his nominee 
thereunder, 


7. No question of attracting the pro- 
visions of Section 28 of the Rent Act can 
arise unless the dispute as to possession 
is shown to be between a landlord and 
his tenant. The petitioner, no doubt. 
claims to have become tenant of the pre- 
mises with effect from 1-2-1973. as licen- 
see in possession under Section 5 (4-A) 
read with Section 5 (11) (bb) and Sec- 
tion 15-A of the Rent Act. The petitioner 
has not, however, indicated whose ten- 
ant it claims to be. It may at best claim 
to be the tenant of the member, as the 
licensee of a building or part thereof, 
vested in any Co-operative Housing So- 
ciety is expressly included in the amend- 
ed definition of “Licensee” under Sec- 
tion 5 (4-A) as also its “Licensor” in the 


‘definition of “landlord” under Section 5 
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(3) of the Rent Act. Even if, mere de- 
fence of it being the tenant, cannot go 
to determine the issue of the jurisdic- 
tion, the same shall have to be upheld 
if such conclusion flows, on application 
f the law to the averments in the plaint 
itself, or facts found on evidence, How- 
lever, no such finding can be justified on 
the material on the record of this case. 
8. The definition of “landlord” in Sec- 
tion 5 (3) of the Rent Act reads as fol- 
lows :— 


“Landlord” means any. person who is 
for the time being, receiving, or entitled 
to receive, rent in respect of any pre- 
mises whether on his own account or on 
account, or on behalf, or for the bene- 
fit of any other person or as a trustee, 
guardian, or receiver for any other per- 
son or who would so receive the rent or 
be entitled to receive the rent if the pre- 
mises were let to a tenant; and includes 
any person not being a tenant who from 
time to time derives title under a land- 
lord; and further includes in respect of 
his sub-tenant, a tenant who has sub-let 
any premises; and also includes in re- 
spect of a licensee deemed to be a ten- 
ant by Section 15A, the licensor who has 
given such licence”, 


his wide definition consists in all of four 
parts. Entitlement to receive rent or ac- 









the other specified therein, is the main 
test under its first part. The petitioner 
does not claim to be the tenant of the 
Society on account of any contract of 
lease with it. There is no allegation that 


tioner. It is well known that the Society 
such as the plaintiff’s only collects con- 
tribution from the member towards com- 
mon expenses and in some cases loan in- 
stalments with interest. It is not known 


such. The first part is, therefore, liable 
to be eliminated from consideration. The 
second inclusive part is intended to 
meet the case of any successor of the 
original landlord as an heir, or trans- 
feree on any account. The petitioner be- 
came the licensee of the member in 1972 
long after the member had joined the 
Society and surrendered his interest in 
jhe premises to the Society in 1971. This 
part is also not applicable. We have seen 
how the member in such Society gets 
right to possession as an incident of his 
membership and not as its tenant. Such 
member cannot be covered by any of the 
auses of Section 5 -(11} of the Act, The 
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petitioner, therefore, cannot claim to be 
his sub-tenant to be covered by third 
part. The member, and not the So- 
ciety, being his Licensor, even the fourth 
part introduced under amendment Act 
No. 17 of 1973 can have no application. 
The Society thus cannot be said to be 
the. “landlord” of the member or the 
petitioner, by any stretch of imagination] 
and Section 28 of the Rent Act can have 
no application to the claim of the Society 
against the member or the petitioner, 

9. Both the authorities have found 
this Society to be a “Tenants’ Co-part- 
nership Society”. The Society’s claim to 


-that effect is not disputed by the peti- 


tioner in its written statement. In terms 
of Rule 10 (5) (b) of the Rules framed 
under the Co-operative Societies Act, 
such Societies hold land and buildings 
both, and allot the same or parts there- 
of to its members, ‘who are loosely re- 
ferred to as tenants. There is nothing, to 
restrict the conception of such “holding” 
to the title based on the registered con- 
veyance deed and exclude the limited 
one based on the agreements of sale and 
protected by Section 53A of the Trans- 
fer of Property Act. 


10. The occupation of flats (or blocks 
as the case may be) by several holders 
in one building held by such Societies 
raise some problems of such “co-exist- 
ence” inevitably giving rise to certain 
mutual rights and obligations requiring a 
machinery to regulate and enforce the 
same. Bye-laws to the above effect, in- 
volving some mechanism for enforcement 
are framed as a part of the process of 
the registration of such Societies. This 
necessarily involves an abridgement of 
their property rights in such flats. One 
such incidence of such “co-existence” is 
the indispensable duel ownership; man- 
agement and authority to enforce the 
obligation being vested in the Society, 
while right of occupation subject to the 
Bye-laws being vested in the member, 
Another incidence is the indispensability 


_of restricting the right of occupation to 


the member himself, for whose occupa- 
tion it is intended from its very incep- 
tion and who alone is liable to comply 
with such obligations and as a corollary 
thereto, his disability to induct any third 
person therein, excepting with the per- 
mission of the Society, in case of any 
temporary urgency. Yet another inci- 
dence is the restriction on his right of 
transfer of his interest in the Society. 
including the incidental right of occupa- 
tion, 
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10-A. At the inception of the Coope- 
rative Housing Schemes, promoters used 
to get the Society registered with the 
Bye-laws dealing with all such contin- 
gencies and enlist needy houseless mem- 
bers therein, even before the construce 
tion of the buildings. When the profes- 
sional builders started constructing 
building and selling flats therein to such 
needy persons, as part of their business, 
legislature had to step in and enact the 
“Maharashtra Ownership Flats (Regula- 


tion of the Promotion of Construction, 
Sale, Management and Transfer) Art, 
1963”, making it obligatory on the 


builder to form a housing society or a 
company of such occupants and sell the 
flats to purchasers only on their agree- 
ing to become members thereof. This 
only goes to highlight the inevitability 
of some such mechanism to deal with the 
problems of common interest and enforce 
mutual obligations and consequential re- 
strictions on the rights of the holder in 
their flats, 


11. Such Housing Schemes do not ad- 
mit of permanent occupation of the flats 
by persons other than the members 
themselves who are supposed to-join the 
Society for securing dwelling house for 
themselves, This is what even the defi- 
nition of the Housing Society in Sec. 2 
(16) of the Co-operative Societies Act 
contemplates, A provision imposing such 
restriction is necessarily made in the 
Bye-laws. These, however, provide for 
letting in third person with the prior 
permission of the Society due to some in- 
evitable temporary contingency, Third 
person is contemplated to be made in 
that case a nominal member to ensure 
compliance of his obligation as temporary 
occupant as also eventual eviction. Im- 
munity against eviction of any such li- 
censee of the Member, available to any 
tenant under Section 12 of the Rent Act 
is simply incompatible with such a Hous- 
ing Society Scheme in which flats are 
intended for the needy members them- 
selves, Such immunity is destructive of 
the very basis of the scheme evolved to 
solve the housing problems of the needy 
members, 


12. It is presumably due to these con~ 
siderations that the legislature appears to 
have advisedly not made the Society “the 
landlord” of such licensee-tenant under 
its amended definition under Section 5 
(3). Section 14 of the Rent Act enables 
a sub-tenant to become landlord’s direct 
tenant in spite of absence of any privity 
in between them, Though sub-section (2) 
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of Section 14 is also amended under the 
Amendment Act 17 of 1973, the licenser- 
tenant is not enabled to acquire tha 
rights of its licensor-member on termi- 
nation of his interest in the flat in the 
buildings of such Societies, We have al- 
ready seen how such a “member” cannot 
be held to be tenant under Section 105 
of the Transfer of Property Act and Sea 
tion 5 (11) of the Rent Act. These omis- 
sions do not appear to us to be acci- 
dental or unintentional. These omissions 
clearly demonstrate legislative intent to 
exclude the eviction proceedings of the 
Society, against its members and their 
licensee-tenants, from the application of 
the Rent Act, and leave the Society free 
to enforce its Bye-laws or breach there- 
of by recourse to remedies under Ser- 
tion 91 of the Co-operative Societies. Act. 
The question of application of Section 28 
of the Rent Act to such eviction pro- 
ceedings and inapplication of Section 91 
of the C. S. Act thus does not arise ati 
all even after the amendment of Rent 
Act in 1973, 





12-A. The Appellate Court has refer- 
red to different categories of Societies 
under the C. S. Act in which any occu- 
pant, according to its view, can conveni- 
ently claim the Society to be his land- 
lord. According to Mr, Gursahani, licen- 
see-tenant inducted with the Society’s 
permission, by a member possessing un~ 
restricted “letting in” rights under its 
Bye-laws also can claim the Society to 
be its landlord, It is unnecessary to go 
into any such question in the present 
case as the members in this Society do 
not possess any unrestricted rights of let- 
ting in the units or the flats in its builds 
ing intended essentially for the occupa: 
tion of the members, 


13. It is true that some members have 
started acquiring flats even in such 
Housing Societies not for their occupa- 
tion but for making money by virtually 
letting them outtothird persons as licen- 
sees in breach of the prohibition under 
the bye-laws. Permission obtained under 
the pretence of some temporary need is 
abused by such greedy members, This 
abuse of the bye-laws and the protection 
from the Rent Act is facilitated by the 
indifference, lack of vigilance or even the 
pliability of the Managing Committee 
members. The plight of their victims 
licensee-tenants is in no way different 
from the tenants of any other premises. 
This makes one wonder how they could 
be denied the protection of the Rent Act, ` 
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The legislature, however, could not have 
yielded to the rhetorics involved in their 
causes and extended the Rent Act to the 
buildings of the Society indiscriminately 
(1) without withdrawing protection of the 
C. S. Act from the needy members, who 
are driven to induct third persons tem- 
porarily to meet their genuine needs and 
(2) without destroying the very basis of 
such Housing Society Schemes. 


14. We have seen how extension of 
Rent Act on a limited scale under 
amended Sections 5 (3), 5 (4-A) and 5 
(11) (bb) can relieve such licensee-ten- 
ants against any exorbitant rental claims 
of such greedy members, This may have 
the effect of discouraging such tribe from 
abusing this process and eradicating the 
evil. The legislature may consider 
amending the law further if this measure 
is found to be inadequate to eliminate 
this tribe altogether. -The licensee-ten- 
ants enter the premises with their eyes 
open to this legal position and can have 
no grievance to make on that count. 

15. One of us (i.e. myself sitting singly) 
has taken the same view earlier in Sar- 
dar Ajitsingh Matharu v. Saibaba Co- 
operative Housing Society Ltd., reported 
in 1978 Mah LJ 404. 


16. Both the Courts below assumed 
that title of the building is not conveyed 
in favour of the Society so far. Mr. Gur- 
sahani challenges the Society’s authority 
to claim possession on this ground also. 
We have alreay seen how the Society 
was registered in 1968 and the member 
joined the Society in 1971. This point not 
being raised in the written statement or 
at the stage of evidence, the Society was 
never called upon to explain the source 
of its authority and control over the 
flats, The member, like others, appears 
to have been put in possession of the 
premises under an agreement of sale by 
the builders and he in turn on joining 
the Society appears to have agreed to 
hold the said premises under the bye- 
laws of the said Society. The member 
and the Society both are entitled to de- 
fend their possession under Section 53A 
of the Transfer of Property Act. The 
member's right to possession was subject 
to the bye-laws on the date when the 
petitioner got possession from the mem- 
ber. The petitioner, at any rate, is es- 
topped from challenging either the title 
of the member or the Society, having 
entered therein with its licensor’s defec- 
tive title. = 


17. Mr. Gursahani then contends tha! 


the eviction proceedings initiated by the 
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Society are collusive and intended to 
oblige the member who cannot himself 
claim possession without recourse to pro- 
ceedings under the Rent Act. No such 
point is raised in the written statement. 
Jt appears to have been raised at the 
stage of arguments. No finding as to col- 
lusion can be recorded without any foun- 
dation in pleading and evidence. Society 
indisputedly can evict the member and 
any person unauthorisedly inducted by 
him in breach of the bye-laws, That it 
may benefit the member by itself is not 
relevant nor can furnish proof of collu- 
sion. Written statement shows that first 
objection was raised by the Society in 
September, 1972 within two months of 
the petitioner’s entry in July, 1972. It 
must also be noted that, at the initial 
stage of hearing before us, Mr. Shastri, 
the learned advocate for the Society, 
told us in reply to one query that the 
Society would not allot the premises to 
the member again. He, however, with- 
drew the statement later presumably for 
want of authority from the Society, It 
is hazardous to draw an adverse infer- 
ence from this alone in support of the 
plea of collusion in the absence of a plea 
in the written statement and evidence in 
support thereof, 
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18. The contention that the petitioner 
can claim protection against eviction by 
the Society independently of the mem- 
ber is equally miconceived. We have al- 
ready seen how the petitioner can claim 
some protection under Rent Act against 
the member to the extent of his interest 
in the flat, the contract with whom en- 
abled it to enter the Unit initially. But 
the Society not being party to this con- 
tract, directly or indirectly, is neither 
bound by this contract nor the statutory 
protection of the Rent Act flowing there- 
from. The dual ownership or interest of 
the Society and the member, is relevant 
precisely in this context. The possession 
of the petitioner, without the required 
prior permission of the Society, becomes 
unauthorised, as against the Society, The 
Rent Act does not extend its protection 
to such unauthorised occupant, who is no 
better than a trespasser as against the 
Society, The question thus of the peti- 
tioner having independent statutory right 
cannot arise in such a situation. 


19. Mr. Gursahani, however, strongly 
relied on the judgment of the Supreme 
Court dated 3-1-1979 in Civil Appeal No, 
2239 of 1978. A Co-operative Society and 
its members together initiated proceed- 
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ings for possession of the premises from 
the licencees of the said member. A de- 
claratory suit under the Rent Act filed 
by the licensee claiming to have become 
tenant also was pending in the Smal 
Cause Court. On behalf of the licensee, 
who had lost the case throughout, seve- 
ral points as indicated in the judgment, 
appear to have been raised before the 
Supreme Court, correctness of which 
was disputed by the respondents. With- 
out deciding these points the Supreme 
Court directed the Court of Small Causes 
to try two issues indicated in the judg- 
ment and certify finding thereon to if 
with the consent of the parties. The fol- 
lowing observations are relevant on this 
point: 

“However, having heard, arguments in 
part and pursuant to suggestions made by 
the Court, Counsel have narrowed down 
the area of controversy and have agreed 
further to certain concrete directiong 
which we propose to give”, (underlining 
supplied) 

20. Mr. Gursahani is justified in con- 
tending that this judgment impliedly up- 
holds the licensee’s contention as to the 
protection of the Rent Act, and exclu- 
sive jurisdiction of the Court thereunder. 
The law laid down by the Supreme 
. Court is binding on us. It would have 
been necessary to give effect to it in 
this case notwithstanding our above 
findings, It is, however, well-settled that 
a case is an authority for what it aec- 
tually decides, and not for what it im- 
plies or assumes. It will be enough to 
refer to the oft quoted judgment of the 
House of Lords in Quinn v. Leathen, 
1901 AC 495. Secondly, the directions 
are based on the concession of the par- 
ties and, thirdly, the learned Judges 
themselves have made the following ob- 
servations in their judgment: 


“We do not therefore feel called upon 

to pronounce upon the important points 
raised before us and earlier enunciated 
by us.” 
It is clear to us that this judgment does 
not lay down any law whatsoever. Mr. 
Shastri and Mr. Keshavdas Dalpatrai the 
learned Advocates for the respondents 
tried to distinguish the present case on 
facts contending that concession of the 
respondents could have been based on 
the nature of the Society, bye-laws and 
the specific pleadings in the case. We do 
not think it necessary to go into the same 
in view of the clear position indicated 
above, 
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21. We do not see any merit in the 
petition. 

22. Rule is accordingly discharged 
with costs, 


23. Respondents, however, will not 
execute the eviction order against the 
petitioner for four weeks from today. 


24, No orders on Civil Application, 


25. Mr. Gursahani orally applies for 
leave to appeal to the Supreme Court, 
Leave refused. 


Petition dismissed, 
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Keshavrao Girjuba Singare, Appellan€ 
v. Chandrabhan Bhojaji Singare, Respon- 
dent. 

Second Appeal No. 1227 of 1973, 
28-1-1980. i 


(A) Evidence Act (1 of 1872), Sec. 74 
— Public document — Letter writien by 
Manager of District Co-operative Bank to 
customer — No evidence to show that 
Manager fell within definition of publie 
officer as stated in Sec. 2 (17) (h) Civil 
P. C. — Letter, held, was not public 
document, (Civil P. C. (5 of 1908), Sec, 2 
(17) (h).) (Para 7) 


(B) Civil P. C. (5 of 1908), O. 6, Rr. 2 
and 4 — Variance between pleadings and 
proof — Story narrated by defendant 
in his sworn testimony about fraud and 
undue influence totally different from 
contents in written statement in that be- 
half — Fact itself is sufficient to reject 
contention about fraud and undue influ- 
ence, (Para 9) 


A. H. Vaishnav, for Appellant; R. M. 
Agarwal with A, B, Naik, for Respon« 
dent. i 


. JUDGMENT :— This is defendants 
second appeal against the judgment and 
decree passed against him in regular civif 
appeal No. 199 of 1972 by the learned 
District Judge at Aurangabad who re- 
versed the judgment and decree of the 
trial Court i.e. Civil Judge, Junior Divi- 
sion, Jalna in regular civil suit No. 71 


D/- 


of 1969 and it arises out of the followe . 


ing facts. 

2. The suit land survey No, 22/2 ad- 
measuring 10 acres 4 gunthas situated at 
village Somthana in Jalna Tahsil of the 
Aurangabad district was of the owner- 


‘ship of the defendant. The plaintiff al- 
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leged that the defendant sold this land 
to him for an amount of Rs. 3,000/- by 
a registered sale deed dated 18-4-1966 
and handed over possession of the land 
to him. He alleged further that in June, 
1968, the defendant unlawfully dispos~ 
sessed him and hence he filed this suit 
for possession and for past mesne profits 
ete, : 


3. The defendant resisted the suit on 
several grounds, He denied the execution 
of the sale deed, the handing over of 
possession and the alleged forcible dis- 
possession, He contended that he had ob- 
“tained some loan ‘from Co-operative 
Society for sinking a well in his land 
and he was short of the funds, for pro- 
ceeding with the work further he ap- 
proached the plaintiff for a loan of Ru- 
pees 1000/-. According te the defendant, 
the plaintiff agreed on 16-4-1966 to ad- 
vance him a loan of Rs. 1000/- on the 
condition that the defendant executed a 
simple mortgage of the suit land in his 
favour. According to the defendant they 
went to Jalna on 18-4-1966 for the exe- 
cution of the deed and at that time the 
plaintiff practised fraud, undue influence 
and misrepresentations on him and ob- 
tained from him a sale deed in respect 
of the suit land. It is sufficient to state 
that the details about the fraud, undue 
influence stated by him in para 4 of his 
written ‘statement are totally different 
from the particulars given by him in his 
sworn testimony before the trial Court. 
The defendant contended further that 
the sale deed was a sham, bogus docu- 
ment and was not to be acted upon and 
was in the nature of a simple mortgage 
under which the plaintiff had obtained a 
security for the loan. 


4. Issues were framed and evidence 
was led and after considering this evi- 
dence the learned trial Judge held in 
favour of the defendant on all the is- 
sues, He held that the defendant proved 
fraud and misrepresentation and also the 
failure of consideration, He held that the 
. transaction was unconscionable as the 
market price was far more than Ru- 
pees 4000/-. He held that the conten- 
tions of the defendant were not barred 
by Section 92 of the Indian Evidence Act 
and consequently he dismissed plaintiffs 
suit with costs, 


5. Being aggrieved by this decision, 
the plaintiff preferred civil appeal No. 
199 of 1972 in the District Court at Au- 
rangabad and the appeal. was heard by 
the then District Judge at Aurangabad, 
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The learned District Judge held that the 
defendant failed to prove that the trans- 
action was of the simple mortgage. He 
held further that the plaintiff acquired 
title to the suit land and was entitled to 
the possession and past mesne profits, 
Consequently he reversed the decision of 
the trial Court and passed a decree in 
favour of the plaintiff for possession and 
for past mesne profits as well as for 
future mesne profits with costs of both 
the Courts, 


6 Being aggrieved by this decision 
the defendant has preferred this second 
appeal, 


7. The ‘first and foremost objection on 
behalf of the appellant by Mr. Vaishnav 
is that the lower appellate Court was 
wrong in rejecting the evidence of 
Ex. 56. The learned District Judge has 
pointed out that Ex. 56 was exhibited 
by the trial Court after the entire evi- 
dence was over and after the arguments 
were heard, He has further observed 
that the plaintiff had no opportunity io 
meet this document. The learned District 
Judge therefore refused to rely upon this 
document: although this document is ex- 
hibited in the Court. According to Mr. 
Vaishnav, Ex. 56 is a public document 
and as such it ought to have been exhi- 
bited. First of all we shall proceed to 
see the nature of the document and then 
we shall consider its admissibility fur- 
ther. This is a letter dated 6-8-1971 by 
the Manager of Aurangabad District Co- 
operative Land Mortgage Bank to the 
defendant, Although it is styled as a 
letter it seems to be a certificate. Under 
this letter, the Manager informed the 
defendant by way of certificate that the 
defendant mortgaged his land survey 
No, 22/2 on 20-12-1965 for a new well 
and Rs, 2500/- were advanced to him by 
way of loan and that is why this certi- 
ficate was issued. Mr. Vaishnav invited 
my attention to the definition of the 
word, ‘public officer’ in Section 2 (17) (h) 
of the Civil P, C. The word, “public! 
officer’ means a person falling under 
any of the following descriptions, namely 
— (h) every officer in the service or pay| 
of the Government, or remunerated by 
fees or commission for the performance 
of any public duty. Then Mr, Vaishna 
invited my attention to the provisions of 
Sections 74, 75, 76, and 77 of the Indian 
Evidence Act and according to him, the 
Manager of the District Co-operative 
Bank falls within the category of public 
officer and hence any letter written by him; 
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in the form of a certificate to the defen- 
dant is a public document and it should 
be exhibited without any proof. I am 
mot in agreement with this submission. 
There is nothing to hold that this Mana- 
ger of the District Co-operative Land 
Mortgage Bank falls within the defini- 
tion of ‘public Officer’ as stated in Sec- 
tion 2 (17) (h) of the Civil P. C. Sec. 74 
of the Indian Evidence Act runs as fol- 
lows :— 


“74. The following 
public documents :— 





documents are 


(1) Documents forming the acts, or 
records of the acts:— : 


(i) of the sovereign authority, 


(ii) of official bodies and tribunals, 
and 


(iii) of public officers, legislative, judi- 

cial and executive of any part of India 
or of the Commenwealth, or of a foreign 
country.” 
I have pointed out that there is nothing 
to hold that the District Co-operative 
Land Mortgage Bank’s Manager is a 
public officer and hence this document 
cannot be read in evidence, 


8. Assuming for a moment that this 
document can be read in evidence, it 
does not make much difference in the 
situation. According to the defendant 
he had already obtained some loan 
from the Aurangabad District Co-opera- 
tive Land Mortgage Bank and that this 
amount which was obtained by him for 
sinking a well in his land was already 
exhausted and that is why he wanted 
some more amount as he was short of 
funds and so he approached the plaintiff 
for loan of Rs. 1000/-. Now according to 
the defendant his talks with the plaintiff 
took place on 16-4-1966 and hence it is 
natural to infer that the defendant must 
have borrowed part of the loan from the 
District Co-operative Land Mortgage 
Bank and must have exhausted that 
amount prior to 16-4-1966, Mr. Vaishnav 
was very fair enough to admit that the 
record shows that the first instalment of 
the Ioan was taken by the defendant 
from the said Bank on 25-5-1966. This 
is borne out by Ex. 48. It is therefore 
quite clear that the first instalment of 
loan was obtained by the defendant on 
25-5-1966. Thus his very basis that 
prior to 16-4-1966 he had exhausted the 
loan that was taken by him from the 
Bank and so he approached the plaintiff 
for a loan of Rs. + 1000/- falls to the 
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ground and the learned District Judga 
has rightly pointed out this fact. 


9. That takes me to the next conten- 
tion raised by Mr. Vaishnav about fraud, 
undue influence and misrepresentation 
and I am reproducing the contents in 
para 4 of his written statement, 


“That the said sale deed dated 18-4-1966 
is a void and ineffective document on tha 
following grounds : 


(i) The defendant never gave free 
will and consent to execute a “sale deed” 
dated 18-4-1966. 


(ii) The defendant was kept in dark 
by the plaintiff regarding the execution 
of the sale deed so no real nature of the 
document was explained to the defen- 
dant at that time, 


(iii) That at that time the parties wera 
not on equal footings, 

(iv) The defendant could not get an 
independent advice in the said matter. 


(v) That the defendant is an illiterate 
person, he does not know reading and 
writing. 

(vi) That the defendant never receiv- 
ed the alleged consideration amount of 
Rs, - 3000/- from the plaintiff at the time 
of the execution of the alleged sale deed. 


(vii) That the plaintiff has abused the 
confidence reposed in him by the defen- 
dant. 

(viii) That the possession of the suit 
land was not delivered to the plaintiff by 
the defendant, ‘ 

(ix) That at the time of the alleged 
sale deed sugar cane crop of the defen- 
dant worth Rs, 2000/- was standing in 
the suit land. 

(x) That the alleged transaction of 
sale is unconscionable one as the market 
price of the suit land is more than 
Rs. 40,000/- The defendant has spent 
Rs. 4500/- for digging and construction 
of well in the suit land so it is quite 
impossible that he would have sold it 
for Rs, 3000/- only. 

(xi) That ‘the defendant has no other 
source of income except the suit land so 
it is quite impossible that he would sell 
it to the plaintiff for Rs. 3000/- only. 

(xii) The plaintiff never demanded 
possession of the suit land to the defen- 
dant and never cultivated the suit land 
and entries are in the name of the de- 
fendant only regarding ownership and 
cultivation, © 

(xiii) The defendant also gave jawar 
in the society as per the Tahsil office in 
the last year, 
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(xiv) The said sale deed is sham and 
nominal document”. 


Now I shall point out from the sworn 
testimony of the defendant that he has 
made out a totally different case in his 
sworn testimony before the trial Court. 
In his sworn testimony he has first of all 
referred to the talk of mortgage etc. and 
he stated that on the very next day of 
the talks, they went to Jalna for the deed. 
He then stated that first of all they went 
to Pukhraj and Parasmal and along with 
them he, plaintiff and Vishwanath went 
to the registration office. He stated that 
he handed over money for the stamp 
purchase and the plaintiff purchased the 
stamp and all of them then went to the 
Sub-Registrar’s office. He stated that 
they waited outside and the plaintiff 
went inside and obtained a deed. He then 
stated that the deed was handed over to 
him and then he came to know that in- 
stead of a mortgage, the plaintiff had 
obtained a sale deed from him for an 
amount of Rs. 3000/-. He then stated 
that he refused to sign to such a deed 
and that the plaintiff assured that after 
he repaid the amount, he (i. e. plaintiff) 
would reconvey the land. The defen- 
dant stated further that he (plff.) swore 
by his son that he would reconvey the 
land after the amount was repaid to him 
and that the defendant should rely upon 
his oath and the words. The defendant 
is positive that at this time both Pukh- 
raj and Parasmal were present and 


that both of them observed that the de-- 


fendant should rely upon the words of 
the plaintiff. The defendant stated fur- 
ther that both of them advised him that 
he should rely upon the assurances given 
to him by the plaintiff and should ex- 
ecute a sale in the name of the plaintiff, 
He stated further that on account of 
such assurances and advice he signed the 
sale deed on that day. It is therefore 
quite apparent that the story narrated 
by him in his sworn testimony is totally 
different from ‘the contentions raised in 
para 4 of his written statement which 
are reproduced earlier. This fact itself 
is sufficient to reject the defendant’s con- 
tention about fraud, undue influence and 
misrepresentations, Mr. Vaishnav wanted 
to rely on the fact that the plaintiff was 
monied man owning about 100 acres of 
land. Relying upon this fact Mr. Vai- 
shnav alleged that the plaintiff being a 
monied man was in a dominant position, 
It is not that all monied men in the vil- 
lage are in a dominant position over alf 
other non-monied men in the village, 
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Then Mr. Vaishnav urged that there was 


inadequacy of consideration. On this 
point, the defendant’s own witness 
Uttamrao, D. W. 3, Ex. 45 has falsified 


him, This Uttamrao is owner of adjacent 
land. In his cross-examination this wit- 
ness Uttamrao stated that at the time 
when he purchased the adjacent land 
he would have purchased the disputed 
land for Rs. 3000/- or Rs. 3500/- and not 
for any more amount. In this respect 
Mr. Vaishnav wanted me to read his de- 
position with reference to some context 
and the context is that this witness had 
already purchased the adjacent land. I 
fail to realise how this context goes to 
show that the price of the land is more, 
This Uttamrao made a clear statement 
that he would have purchased the suit 
land only for Rs, 3000/- or Rs, 3500/- 
and not for more amount. It means that 
this was the proper price of the land. 
Mr. Vaishnav urged that this witness 
purchased the adjacent land of 5 acres 
for an amount of Rs, 3000/- or so, Mere 
area has nothing to do with the price. It 
is the quality of the land that is material. 
There is nothing on record to hold that 
the quality of the land purchased by 
Uttamrao is of the same quality as of 
the suit land. At any rate Uttamrao has 
clearly stated that he would not have 
purchased the suit land for any amount 
more than Rs. 3000/- or 3500/-. In view 
of this statement the mere statement of 
the defendant about the price is of no 
help to him and this admission itself 
clinches the issue, 


10. It was then urged by Mr. Vaishnav 
that there is no evidence to show that 
the money of Rs. 3000/-. was paid to the 
defendant. I have pointed out that the 
defendant himself is making out inconsis- 
tent case and, therefore, he is not a re~ 
liable man. The plaintiff has stated that 
he paid the amount of -consideration, 
Plaintiff's witness Tukaram Abaji, P. W. 
2, Ex. 28, stated that there was higgling 
about the price in the begining and ulti- 
mately the matter was settled at Rupees 
3000/- and immediately after the settle- 
ment of the price, the plaintiff paid the 
whole amount of consideration of Rupees 
3000/- in cash in his presence, Now this 
Tukaram P. W. 2 has admittedly attested 
the sale deed in question. Mr. Vaishnav 
urged before me that the lower appellate 
Court has made a misstatement in his 
judgment about the presence of Tukaram 
at the time of talks. I am not in agree- 


ment with him, In para 2 of his written 
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statement the defendant has made 2° 
clear cut statement that the talk took 
place on 16-4-1966 in the presence of 
witness Shri Parasmal and the witnesses 
who have signed on the alleged sale 
deed dated 18-4-1966. It is therefore a 
clear admission on the part of the de- 
fendant in his written statement that 
those witnesses who have signed on the 
sale deed dated 18-4-1966 were present 
at the time of talks. In his sworn testi- 
mony the defendant may say anything 
but the admission in the written state- 
ment goes against him. Here again 
there is one more circumstance. In his 
written statement he clearly stated that 
the talks took place on 16-4-1966 and 
they went to Jaina for the deed on 18-4- 
1966; whereas in his sworn testimony 
the defendant stated that they went to 
Jalna on the very next day after the 
talks. Then Mr. Vaishnav relied upon 
the fact that there is no love lost between 
this Tukaram P. W. 2 and the defendant 
and for this purpose Mr, Vaishnav want- 
ed to rely upon a statement made by the 
defendant that there was some illwill 
between the defendant and Tukaram on 
account of some cattle, It is significant 
to note that in his  cross-examination 
nothing is put to Tukaram on this point 
and hence it can clearly be said that this 
statement of the defendant is an after- 
thought. — 


11. Mr. Vaishnav then made a grie- 
vance that the lower appellate Court 
has not properly appreciated the defen- 
dants statement and Parasmal’s state- 
ment. I have pointed out earlier the de- 
fendant’s statement that Parasmal ad- 
vised him to rely upon the oath and 
word of plaintiff and to sign the sale 
deed. But significantly Parasmal has not 
uttered a word about it in his sworn 
testimony before the trial Court. In 
para 4 of his deposition Parasmal stated 
that after reaching sub-Registrar’s offic® 
he and Pukhraj went to Tahsil office and 
that the document was not completed in 
his presence. Parasmal stated further 
that on the same date after sometime 
defendant met him and told him that the 
plaintiff obtained from him the sale deed 
of the suit land for an amount of Rupees 
3000/-. It is therefore quite significant to 
note that Parasmal does not at all sup- 
port the defendant in: any manner and 
hence the defendant has totally failed to 
prove his case on this point. 


12. Lastly Mr. Vaishnav urged before 


- me that the relationship between the 
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parties should be taken into considera- 
tion. He urged before me that the par- 
ties were cousin brothers and that the 
defendant is being deprived of his land 
for a paltry amount of Rs. 1000/-. This 
statement of Mr. Vaishnav cannot be ac- 
cepted. The sale deed is a registered sale 
deed for an amount of Rs. 3000/-. The 
admission of defendant's witness Uttam- 
rao goes to show that the price of the 
land could not be more than Rs. 3000/-or 
Rs. 3500/-. In this background the mere 
relationship of the parties being cousin 
brothers does not weigh in favour of the 
defendant and hence there is absolutely 
no case made out by the defendant to 
prove that there was any  fraud,. undue 
influence or misrepresentation by the 
plaintiff in the matter of this sale deed 
and I am therefore satisfied that ‘the 
decision of the learned District Judge is 
quite correct and there is no merit in 
this appeal and it deserves to be dismis- 
sed 


13. In spite of strenuous efforts made 
by Mr. Vaishnav, he could not take the 
case of his client any further. 


14, In the result, the appeal is dismis- 
sed with costs, 
Appeal dismissed, 


AIR 1980 BOMBAY 384 
B. A. MASODKAR AND MRS. SUJATA 
V. MANOHAR, JJ. 
Smt. Harkubai G. Sundechamutha, Pe- 
fitioner v. Shankar Daulat Bengane and 
others, Respondents. 


Special Civil Appln. No. 9 of 1971, Dl- 
18-4-1980. 


Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 31 read with 
S. 29 — Notice under S. 106 of T. P. Act 
is not necessary for terminating tenancy 
under S. 31 of the Bombay Tenancy Act. 


S. 31 is a specific provision with regard 
to termination of tenancies for the pur- 
poses specified in clauses (a) and (b) of 
sub-sec. (1) of S. 31. If a person has to 
base his right on S. 31, he will have to 
comply with S. 31 itself and none else. 
In the integrated scheme of S. 31 there 
is neither possibility of ipso facto termi- 
nation of tenancy or mere recourse of 
notice for such termination as is contem- 
plated under S. 106 of the T. P. Act nor 
as a result of notice assuming it can be 
given the tenancy comes to an end. Sec- 
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- notice has to be before 
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tion 3 of the Act, therefore, does not 
subserve to attract. the provisions of Sec- 
tion 106 so as to terminate the tenancy 
under S. 31 of the Act. Both because the 
specified time 
and has to be for the purposes men- 
tioned, the general provision of S. 106 
of the T. P. Act which does not admit 
such restrictions is inconsistent with the 
provisions of notice contemplated under 
S. 31 (1) of the Act. The plain reading 
of the section itself indicates that to the 
notice contemplated under it S. 106 of 
the T. P. Act is not intended to be ap- 
plied. AIR 1965 Bom 19. Rel. on: (1973) 
75 Bom LR 609, Disting.; Spl: C. A. No 


160 of 1969, D/- 24-6-1971 (Bom), Ex- 
plained. (Para 3) 
Cases Referred: Chronological ai 


1979 Mah LJ 83 

Spl. C. A. Nos. 1578 and 1579 of joe 
D/- 18-4- 1979 (Bom) 6 

(1973) 75 Bom LR 609 

Special Civil Appln. No. 160 of 1969, Dk 
-24-6-1971 (Bom) 1,4 

AIR 1965 Bom 19: (1964) 66 Bom LR 
474 1, 4, 6 


Bhimrao N. Naik, for Petitioner; D. M. 
Nargolkar, for Respondents, 


MASODKAR, J.:— This petition has 
been placed before the Division Bench 
bv an order of the learned single Judge 
dated November 27, 1979, for the learn- 
ed single Judge felt that there was a 
conflict of decisions in two Division 
Bench cases being (1964) 66 Bom LR 474: 
(AIR 1965 Bom 19) (Zadba Sadashiv Bal- 
pande v. The Maharashtra Revenue Tri- 
bunal) and Special Civil Appln. No. 160 
of 1969 decided on June 24, 1971. Few 
facts may be stated to decide the present 
controversy. 


2. The present petitioner relying on 
her right to inherit the property of 
Jamanabai who died on February 6, 1965, 
after giving notice applied for resump- 
tion of land for personal cultivation 
under S. 31 read with S. 29 of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948. In the inquiry held by the Mamlat- 
dar the application was rejected while 
the Special Deputy Collector in appeal 
held on merits that the petitioner was 
entitled to resume the land to the extent 
of 1/2 of the tenanted area. The matter 


" was taken up before the Revenue Tribu- 


nal. By the impugned order made by the 
Revenue Tribunal on July 8, 1970 the 
Tribunal allowed the revision only on 
the ground that the notice did not com- 
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ply with -the provisions of Sec. 106 of 
the Transfer of Property Act; as to the 
bona fides to resume the land as well as 
the requirement of the land standing in 
the Record of Rights in the name of the 
landlady or her ancestor on January 1, 
1952 the Tribunal found that the judg- 
ment under appeal was sustainable. It 
may be observed that the Tribunal re- 
corded a finding that there was no reason 
to differ from the view taken by the Ap- 
pellate Court in the matter of bona fide 
need of the landlady. Accepting the de- 
fect of notice, the application was reject- 
ed. That order is questioned in the writ 
petition. The narrow question as is set 
out by the learned single Judge is: Whe- 
ther the notice under Section 106 of the 
Transfer of Property Act is necessary 


for terminating the tenancy under Sec- 
tion 31 of the Bombay Tenancy Act. 
3. As far as the provisions of the 


Tenancy Act are concerned, S. 3 makes 
the provisions of Chapter V of the Trans- 
fer of Property Act, 1882 applicable to 
the tenancies and leases of land to which 
the Tenancy Act applies in so far as they 
are not inconsistent with the provisions 
of the Tenancy Act. It follows that if 
there be a special provision with regard 
to tenancies and leases including their 
termination, the provisions of Chapter V 


of the Transfer of Property “Act would 


not be attracted. Section 31 is a part of 
Chapter III which deals with special 
rights and privileges of tenants and pro- 
visions of resumption of land for per- 
sonal cultivation, under which there is 
a part relating to termination of tenancy 
for personal cultivation and non-agricul- 
tural use. Section 31, therefore, is a spe- 
cific provision with regard to termination 
of tenancies for two purposes, that is, 
for cultivating personally and for any 
non-agricultural purpose. In other words, 
the provisions of S. 31 are not general in 
character nor are the matters governed 
by the general law. Furthermore, sub- 
sec. (1) of S. 31 specifies a modality of 
seeking possession of tenanted land and 
it requires two things to be done by the 
person so seeking possession. Firstly, 
such a person is required to give notice, 
which is not enough, but it must be fol- 
lowed by an application for possession - 
as is provided in sub-sec, (2) of Sec. 31. 
The purpose of giving notice and making 
of an application is to terminate the ten- 
ancy. Sub-sec. (2) clearly lays down that 
it has to be a specific notice as contem- 
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plated by sub-sec. (1). It states that such 
a notice shall be in writing and it will 
state the purpose for which the landlord 
requires the land, and lastly it has to be 
served on the tenant on or before 31st 
December 1956. This embargo with re- 
gard to time is further extended in the 
ease of landlords of specific categories by 
sub-sec. (3), where the landlord is a 
- minor, or a widow or a person subject to 
mental or physical disability the time 
within which a notice and an application 
has to be made is governed by cls. (i), 
(ii) and (iii) of sub-sec. (3) as is provided 
in sub-sec. (2), Sub-sec, (2) also provides 
for a time when an application has to be 
made before the Mamlatdar subject to 
extension available to specified catego- 
ries under sub-sec. (3). Reading plainly 
the provisions of S. 31, therefore, it does 
not admit any doubt that this is a speci- 
fic provision with regard to termination 
of tenancies for the purposes specified in 
clauses (a) and (b) of sub-sec. (1) of Sec- 
tion 31. If such a person were to base his 
tight on Sec. 31, he will have to comply 
with the provisions of S. 31 itself and 
none else. It is significant that by notice 
or by an application the termination of 
tenancy does not take effect so as to en- 
title a landlord to enter upon the land, 
Under S. 31A such a landlord has to be 
a landlord who is not within the prohibi- 
tion of S. 31B. Even with regard to land 
to the extent of which the tenancy can 
be terminated by recourse to S. 31, pro- 
visions are made under Ss. 31C and 31-D. 
It follows, therefore, in the integrated 
scheme of S. 31 there is neither possibi- 
lity of ipso facto termination of tenancy 
or mere recourse of notice for such ter 
mination as is contemplated under Sec- 
tion 106 of the Transfer of Property Act 
nor as a result of notice assuming it can 
be given the tenancy comes to an end. 
Section 3 of the Act, therefore, does not 
subserve to attract the provisions of Sec- 
tion 106 so as to terminate the tenancy 
under S. 31 of the Act. Both because the 
notice has to be before specified time 
and has to be for the purposes mention- 
ed, the general provision of S. 106 of 
the Transfer of Property Act which does 
not admit such restrictions is inconsistent 
with the provisions of notice contemplat- 
ed under S. 31 (1) of the Act. In our 
view, the plain reading of the section it- 
self indicates that to the notice contem- 
plated under it, S. 106 of the Transfer 
of Property Act is not intended to be 


applied. 
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4. We are fortified in this regard by 
a decision of the Division Bench of this 
Court on this aspect rendered in (1964) 
66 Bom LR 474: (AIR 1965 Bom 19 
(Zadba Sadashiv Balpande v. The Maha- 
rashtra Revenue Tribunal). That was a 
case pari materia dealing with the provi- 
sions of S. 39 requiring a notice and mak- 
ing of an application under the provi- 
sions of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region and 
Kutch Area) Act, 1958 and one of the 
submissions was that S. 106 of the Trans- 
fer of Property Act governed the moda- 
lity of notice. The Division Bench re- 
pelled that submission by observing that, 
“there is no force in this argument. The 
provisions of S. 106 of the Transfer of 
Property Act apply only in the absence 
of any local law. The relevant local law, 
sub-sec. (1) of S. 39 does not provide for 
any period of notice. All that it requires 
is that the tenant should be given a no- 
tice in writing. That requirement has 
been complied with”. The ratio of that 
judgment, in our view, also applies to 
the question before us and we are in re- 
spectful agreement with what is stated 
therein, The other judgment of the Divi- 
sion Bench on which reliance is placed” 
has in fact'made it clear in express 
terms that the Court was not interpreting 
the provisions of S. 31, but on the basis 
of the earlier judgment proceeded to 
determine the rights of the parties apply- 
ing the provisions of S. 106 of the Trans- 
fer of Property Act. While considering 
the argument having reference to S. 106 
of the Transfer of Property Act and Sec- 
tion 31 of the Act the judgment states: 
“Without expressing any view on the 
interpretation of Section 31 laid down ` 
in that judgment and even assuming that 
the widow in the present case could ter- 
minate the tenancy of her tenant after 
the tillers’ day and could make an ap- 
plication to recover possession, thereafter, 
we find nothing in that judgment to 
support the argument of Mr. Albal that 
since the Tenancy Act does not prescribe 
any period of notice, any reasonable no- 
tice would be sufficient to terminate the 
tenancy of a tenant of a widow who in- 
tended to terminate the tenancy of the 
land for bona fide personal cultivation 
after the tillers’ day.” This express state- 
ment available in the judgment shows 


that the judgment did not lay down as 


a matter of. ratio that under Section 31 
a notice contemplated has to be in ac- 


cordance with Section 106 of the Trans- 
fer of Property Act. No doubt, the judg- 
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ment proceeded to apply those provisions 
but that was done on the assumption and 
without interpreting the provisions of 
S. 31. After going through the judgment 
“we feel that the view expressed in 
Zadba’s case (AIR 1965 Bom 19) has not 
been rendered in conflict with the ratio 
of the judgment in Spl. C. A. No. 160 of 
1969. In fact the latter judgment pro- 
ceeded to decide the matter on the as- 
sumption without interpreting the provi- 
sions of S. 31, while in Zadba’s case the 
Court in terms considered the provisions 
of S. 106 of the Transfer of Property Act 


and its applicability to the notice under- 


a local law like S. 39 of the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act that had 
made a specific provision for termination 
by giving notice and making an applica- 


-z tion. 


5. Mr. Nargolkar relied on another 
Division Bench judgment of this Court 
in the case of Manekji Edulji Mistry v. 
Maneksha Ardeshir Irani reported in 
(1973) 75 Bom LR 609. That judgment 
too does not help to resolve the question 
before us for it was expressly a judg- 
ment concerning the tenancies covered 
by S. 88-B to which tenancies S. 31 is not 
applicable. 


6. The views taken by the single 
Judge in the case of Dundayappa Shiv- 
appa Patil v. Surendra Bhima Rajmane 
reported in 1979 Mah LJ 83 and the other 
judgment in Spl. C. A. Nos. 1578/75 and 
1579/75 decided on April 18. 1979 are 
based following the judgment of the Di- 
vision Bench in Zadba’s case (AIR 1965 


. Bom 19) and in our view rightly. 


f 


7. In the result, therefore, the Maha- 
rashtra Revenue Tribunal was not right 
in relying upon the provisions of S. 106 
of the Transfer of Property Act for the 
purpose of digging out the validity of the 
notice under Section 31 of the Bombay 
Tenancy Act. Admittedly notice was 
given and thereafter an application was 
made in which the applicant established 
the bona fide need for personal cultiva- 
tion. Thus, all the requirements were 
fully satisfied and the Tribunal was not 
entitled to reverse the order made by 
the Special Deputy Collector, Poona in 
favour of the present petitioner with re- 
gard to resumption of land under S. 31 
read with S. 29 of the Act. 

8. Taking this view the present peti- 
tion is allowed. The order of the Maha- 
rashtra Revenue Tribunal to the extent 
it holds that the notice of termination 
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was bad is set aside and the order made 
by the Special Deputy Collector, Poona 


and affirmed on those points by the 
Maharashtra Revenue Tribunal is re- 
stored. 

9. The Rule is made absolute, with 


no order as to costs. 
Petition allowed. 
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Ramnath Nandlal Dhoot & Co, 
another, Plaintiffs v. B. R. Shroti 
others, Defendants. 

Suit No. 77 of 1970, D/- 26-9-1979. 

Civil P. C. (1908), O. 13, R. 2 — Exclu- 
sion of documentary evidence — Evi- 
dence not to be excluded when it is help- 
ful in deciding controversy, (Bombay 
High Court (Original Side) Rules, 1957, 
R. 174). 


By reading R. 174 of Bombay High 
Court (O. S.) Rules, 1957 and O. 13 R 2, 
CPC it is clear that, to a large extent, 
there is direction to the Court not to re- 
ceive in evidence documentary evidence 
(i) which was already in the possession 
or power of the party desiring to pro- 
duce, (ii) which should have been but has 
not been disclosed in the affidavit of 
documents, and (iii) which is required to 
be disclosed in the supplementary affida- 
vit of documents but has not been dis- 
closed. The direction, however, is nat- 
urally not absolute because there are likely 
to be cases in which in spite of the do- 
cumentary evidence being in possession 
or power of either party, for some rea- 
sons it is not disclosed in the affidavit of 
documents or supplementary affidavit of 
documents, In such cases, certain checks 
are provided before documentary evi- 
dence is received. The party seeking to 
tender the document in evidence has to 
show good cause to the satisfaction of 
the Court. ‘Good cause” is that which is 
adequate, sound and genuine ground or 


and 
and 


reasons, What is good cause will depend 
upon the facts and circumstances of 
each case. AIR 1929 PC 99, AIR 1950 


PC 68 and AIR 1976 SC 461 Foll, AIR 
1928 Pat 537 Rel. on. (Para 9) 

The defendant wanted to produce docu- 
ments which were néither disclosed in 
the affidavit of documents nor produced 
at or before settlement of issues. It was 
at that stage when plaintiff had closed 
his case and examination-in-chief of 
witness of defendant was in progress. 


IX/IX/F47/80/AKI 


388 Bom, 3 


. Held, after considering the nature. of the 
suit, the nature of the documents and 
pleadings of parties, that the production 
should be allowed. There was no design 
or strategy in not disclosing them earlier 
and they were helpful to decide rightly 
the controversy. R. 174 did not contem- 
plate making of affidavit of documents 
and no affidavit was necessary. 

(Paras 10, 11, 12, 18) 
Chronological Paras 


AIR 1976 SC 461 “17 
AIR 1950 PC 68: 1950 All LJ 326 4, 16 
AIR 1929 PC 99:31 Bom LR 734: 1929 

All LJ 246 5, 15 
AIR 1928 Pat 537 4, 14 


P. K. Thakore with C. J. Shah and 
C. S. Dhavan, for Plaintiffs; H. G. Advani 
with D, J. Dalal, for Defendants, 


ORDER :— The day-to-day hearing of 
this suit is interrupted on account of the 
2nd defendants producing documents 
which are neither disclosed in the affida- 
vit of documents nor produced at or be- 
fore the settlement of issues. The Plain- 
tiffs have closed their case. The Ist 
defendant is absent throughout. The 
2nd Defendants’ first witness’s examina- 
tion-in-chief is in progress, The plain- 
tiffs strongly object to the production of 
the documents on several grounds, In 
order to appreciate the controversy, a 
brief note of the nature of the suit be 
made, 


Cases Referreds: 


2. There are two plaintiffs. The 1st 
Plaintiffs claim that on 20th February 
1969 the 1st Defendant appointed them 
as pucca Adatiyas. The Ist Plaintiffs 
sold to the 2nd Plaintiffs caster-seeds by 
two contracts dated 24th February, 1969, 
and 1st March, 1969, The 2nd defendants- 
South-Central Railway had appointed 
the 1st defendant as Out-Agency Con- 
tractor at Karimnagar and the term of the 
Ist Defendant was expiring on 28th Feb- 
ruary, 1969. The ist Defendant forward- 
ed to the Ist Plaintiffs two railway re- 
ceipts both D/- 27-2-1979 on the basis of 
which, according to the ist Plaintiffs, 
they collected Rs. 40,000/- from the 2nd 
plaintiffs-on 3rd March, 1969 by cheque, 
but on the same day they made a tele- 
graphic transfer of Rs. 40,000/- to the 
Ist Defendant. The two wagon loads 
covered under the two railway receipts 
never, reached Bombay and hence the 
lst plaintiffs and the 2nd Plaintiffs mu- 
tually put an end to the two contracts 
and the ist Plaintiffs refunded to the 
2nd-Plaintiffs Rs. 40,000/- and got the 
two railway receipts endorsed in the ist 
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Plaintiffs’. name.. The- Plaintiffs now 
want a decree for about Rs. 47,000/- 


against the 1st/2nd Defendants for the 
value of the two wagon loads of caster- 


seeds. The 1st defendant has remained 
absent. The 2nd Defendants’ principal 
contention is that the goods were not 


delivered by the ist Defendant at 
Karimnagar Out-Agency and hence no 
liability attaches and the Ist Defendant 
in collusion with others has sought to de~- 
fraud the Railways. 


3. During the examination-in-chief of 


the 2nd Defendants’ first witness 
M. K. N. Murthy, Mr. Dalal, learned 
Counsel appearing for the 2nd Defen- 
dants, produced the Railway Receipt 


Book containing various carbon copies 
of the two railway receipts tendered in 
evidence by the plaintiffs, Mr, Thakore, 
Yearned Counsel on behalf of the Plain- 
tiffs, objected to its going in evidence as 
it was not disclosed on affidavit nor any 
notice given that the same would be pro- 
duced nor inspection thereof was offered. 
The examination-in-chief of the witness 
Murthy was resumed this morning and 
his further evidence was recorded. Mr, 
Dalal again wanted to produce the Rail- 
way Receipt Book and other documents 
and stated that the 2nd Defendants’ Ad- 
vocate had addressed a letter to the 
Advocates for the Plaintiffs last evening, 
but as the letter was sought to be deliver- 
ed at about 6.30 p. m., by which time the 
instructing Advocate Mr. Bhatt, who is 
the Proprietor of Messrs. Bhatt and 
Company had left the office and, there- 
fore, the letter could not be accepted by 
his office. The service of the letter was 
beyond the prescribed hours. Mr. Dalal 
stated that inspection of the documents 
was offered after the hearing concluded 
at 4.45 p.m., but they were told to write 
a letter. The letter which could not be 
delivered yesterday was delivered this 
forenoon at 11.40 a. m, which is obviously 
while the hearing was on, This is the 
background. 


4. Mr. Dalal stated that the particulars 
of the documents which the 2nd Defen- 
dants want to produce are set out in the 
letter dated 25th September, 1979 addres- 
sed to Messrs. Bhatt & Co. The docu- 
ments are (1) Forwarding Note executed 
by Defendant No. 1, (2) Railway Receint 
Book Numbers from 611551 to 611600, (3) 
Transit Slip Book- from 15300 to 15399, 
(4) Wagon Registration Register, (5) 
Wagon Registration Money Receipt Book 
from 124601 to:.124650, (6) Goods Cash 
Book from 2ist January, 1969, (7) Regis- 
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ter of Goods received from -Karimnagar 
Out-Agency loading and despatch from 
1-9-1965 to 31-7-1971, (8) Rider Agree- 
ment dated 9-2-1968, and (9) Letters to 


” Defendant No. 1 for extending period of 


Out-Agency contract, Mr. Dalal further 
stated that these documents are relevant 
to show that the 1st Defendant as the 
consignor had in fact not delivered 582 
bags of caster-seeds at Karimnagar Out- 
Agency nor sent to Warangal Station for 
despatch to Wadi Bunder as sought to 
be evidenced by the two railway receipts, 
Ex. B (collectively). These documents 
were exhibited in the Court of the Assis- 
tant Sessions Judge at Karimnagar, be- 
fore whom the Ist Defendant and others 
were standing trial for the offences with 
which they were charged in connection 
with the present subject matter of the 
suit. The Sessions case was over in 
about 1971. The Ist defendant who was 
convicted had filed an appeal. The 
appeal was over in 1972. The documents 
were withdrawn from the Sessions Court 
in or about March 1979 and were brought 
to Bombay and shown to the Advocate 
for the 2nd Defendants. Thereafter the 
same were kept in the office of the 
Central Railway, Bombay. When the 
hearing of the suit started before me, the 
documents were brought to the Court 
from the Office of the Central Railway. 
Mr. Dalal submitted that the production 
of these documents is necessary to es- 
tablish the 2nd defendants’ case and, 
therefore, I should receive them in evi- 
dence even at this stage. Mr. Dalal re- 
ferred to Rule 174 of the Bombay High 
Court (Original Side) Rules, 1957, and 
also to the provisions of Order XIII, 


~ Rules 1 and 2 of C. P. C. to substantiate 


his submission, He also referred to two 
cases (1) Sri Hari Ram v, Lachmi Singh 
AIR 1928 Pat 537, and (2) Kanda v. 
Waghu, AIR 1950 PC 68. 


5. Mr. Thakore for the plaintiffs 
strenuously opposed the application. 
Firstly, proper procedure in the nature 
of making a regular affidavit of documents 
as envisaged under the Bombay High 
Court (Original Side) Rules, 1957, and 
Order XI Rules 12 and 13 of C.P.C. 
should be followed. Secondly, the pre- 
sent stage at which the production is 


; sought is a very late stage, The plaintiffs 


will have to take inspection of these 
documents and this would mean delay of 
the trial. Thirdly, the 2nd defendants 
had made their affidavit of documents 
on 14-8-1973 and the supplemental affi- 
davit of documents. on 29-8-1979 and in 
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view of the averments contained in those 
affidavit -with regard to the documents 
in the possession, custody and control of 
the 2nd defendants and the omission to 
refer to these documents, these docu- 
ments should not be allowed to be pro- 
duced. Fourthly, as the Plaintiffs have 
closed their case, irreparable harm will 
be caused to them in different ways: (1) 
The Plaintiffs will have to recall their 
witnesses, if necessary. (2) The Plaintiffs 
may have to lead other evidence, i. e., 
fresh evidence, if necessary. (3) If the 
documents intended to be produced dis- 
close a new case, the plaintiffs will be 
required to meet that case. (4) The 
documents are sought to be produced in 
the midst of the evidence of the 2nd De- 
fendants’ witness Murthy. Mr, Thakore 
also relied on Rule 174 of the Bombay 
High Court (Original Side) Rules. The 
head-note from Gopika Raman Roy v. 
Atal Singh, 31 Bom LR 734: (AIR 1929 
PC 99), was read out, / 

6. Order XI C.P.C. deals with ‘Dis- 
covery and Inspection”. Rules 167 to 174 


of the Bombay High Court (Original 
Side) Rules are under the  sub-heading 
“Discovery and Inspection” which sup- 


plement Order XI C.P.C. except Rule 174 
which deals with “effect of non-disclo- 
sure of documents”. It is in the follow- 
ing terms :— 

“174. No documentary. evidence in the 
possession or power of any party, which 
should have been but has not been dis- 
closed in the affidavit of documents, or 
which is required to be disclosed in a 
supplementary affidavit of documents and 
has not been disclosed, shall be received 
at any subsequent stage of the proceed-. 
ings, unless good cause is shown to the 
satisfaction of the Court for the non-dis- 
closure thereof; and the Court receiving 
any such evidence shall record the re- 
asons for so doing”. : 


7. Order XIII C. P. C. deals with 
“Production, Impounding and Return of 
Documents”, Sub-rule (1) of Rule 1 lays 
down that the parties or their pleaders 
shall produce, at or before the settle- 
ment of issues, (before the 1976 amend- 
ment it was “at the first hearing of the 
suit”) all the documentary evidence of 
every description in their possession or 
power, on which they intend to rely, and 
which has not already been filed in 
Court, and all the documents which the 
Court has ordered to be produced. 

8. Sub-rule (1) of Rule 2 of Order XIII 
deals with effect of non-production of 
documents in. the following terms :— 
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“2, (1) No documentary evidence in 
the possession or power of any party 
which should have been, but has not 
been produced in accordance with the 
requirements of rule 1 shall be received 
at any subsequent stage of the proceed- 
ings unless good cause is shown to the 
satisfaction of the Court for the non- 
production thereof; and the Court receiv- 
ing any such evidence shall record the 
reasons for so doing”. 


9. Now, Rule 174 and sub-rule (1) of 
Rule 2 of Order XIII are made for the 
common object of not receiving in evi- 
dence any documentary evidence at any 
subsequent stage of the proceedings 
which is not disclosed in the affidavit of 
documents or not produced at or before 
the settlement of issues. Both the rules 
demand good cause being shown to th? 
satisfaction of the Court for non-disclo- 
sure or non-production, as the case may 
be. Both the rules require the Court to 
give reasons for receiving such documen- 
tary evidence. To a large extent, there 
is direction to the Court not to receive 
in evidence documentary evidence (i) 
which was already in the possession or 
power of the party desiring to produce, 
(ii) which should have been but has not 
been disclosed in the affidavit of docu- 
ments, and (iii) which is required to be 
isclosed in the supplementary affidavit 
lof documents but has not been disclosed. 
The direction, however, is naturally not 
absolute because there are likely to be 
eases in which in spite of the docu- 
mentary evidence being in possession or 
power of either party, for some reasons 
it is not disclosed in the affidavit of 
document or supplementary affidavit of 
documents. In such cases, certain checks 
are provided before documentary evi- 
dence is received. The party seeking to 
tender the document in evidence has to 
show good cause to the satisfaction of 
the Court. “Good Cause” is that which is 
adequate, sound and genuine ground or 
What is good cause 
will depend upon the facts and circum- 
stances of each case. 











10, Now, the circumstances mentioned 
by Mr. Dalal show that the documents 
desired to be tendered were produced in 
the Sessions Court. Obviously, the police 
must have seized them on search or 
otherwise. Though the appeal was over 
in 1972, yet the documents remained in 
the custody of the Sessions Court till 
they were withdrawn. When they were 
brought to Bombay, they were shown to 
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the 2nd defendants’ Advocate who, it ap- 
pears, did not take the care to include 
them in the supplementary affidavit of 
documents in August 1979, disclosing (i) 


a certified copy of the Seizure Memo 
made by the ‘police and (ii) a certified 
copy of the first information report 


by the present 
witness Murthy. There is nothing unusual 
if the officers of the 2nd Defendants took 
back the documents and kept in the 
office of the Central Railway, Bombay. 
Having regard to the nature of the de- 
fence set up by the 2nd defendants, it 
is not improbable that the Officers con- 
cerned thought it fit to keep the docu- 
ments in their custody and bring the 
same to Court when the trial starts. I do 
not think that there was any design or 
strategy in not disclosing these documents 
earlier, nor Mr. Thakore drew my atten-! 
tion to any circumstance to enable me! 
to draw such an inference against thai 
2nd defendants. I am satisfied that gocd' 
cause is shown for non-disclosure and 
that no mala fides can be attributed to 
the 2nd defendants or its officers, 


ti. It is possible to know the nature 
of the Railway Receipt Book and the 
Transit Slip Book to guard against impro- 
per introduction of these documents at 
this stage of the trial. Witness Murthv's 
deposition indicates that what is popu- 
larly known as Railway Receipt is the 
fourth carbon copy and not the original. 
The original and four carbon copies bear 
different printed names. The original is 
marked “Accounts”, the first carbon cony 
“through Invoice’, the second carbon 
copy “Transit Invoice”. the third carbon 
copy “record” and the fourth carbon copy 
“Receipt”, What is sought to be produced 
now are the original and three other 
carbon copies. The two Railway 
receipts bearing Nos. 611551 and 611552 
which would be the fourth carbon copies, 
are already exhibited through the Plain- 
tiffs. This prima facie rules out any 
manufacturing of the original or other 
carbon copies, The second document is 
Transit Slip. The evidence of witness 
Murthy shows ‘that the original memo 
remains in the “Transit Slip” book and 
copy is removed. Other documents, IT am 
told by Mr. Dalal, also go to show that 
the Ist Defendant had not delivered 
the goods. The 2nd defendants’ case 
inter alia is one of non-delivery of 
the goods by the consignor or fraud 
practised by the consignor or the con- 
signee. or an agent of the consignor or 


1980 


the consignee. I, therefore, feel that in 
my search for truth or in order to get 
at the truth, for which this trial .is being 
held for the last 5 days, I should receive 
these documents. I am satisfied about 
their relevance. JI think: that these do- 
_jeuments should form a part of the evi- 
dence to get to the bottom of the matter. 
There is no doubt that there is an ele- 
ment of delay or even negligence on the 
part of the 2nd defendants in not dis- 
closing them in affidavit of documents, 
but that by itself is not sufficient to re- 
ject the application, 


12. As regards Mr. Thakore’s objec- 
tion that the procedure of making an 
affidavit of documents should be follow- 
ed, I do not think that such a procedure 
is contemplated under Rule 174 itself. It 
may be that in a given case the Court 
feels that the party should make an af- 
fidavit if there is a doubt about the party’s 
bona fides. In the present case, I do not 
think that it is necessary to demand an 
affidavit. I think that compliance with 
the conditions imposed by Rule 174 is in 
itself a safeguard, 


13. The second objection about late 
Stage is immaterial once ‘the Court is 
satisfied that a good cause is shown, The 
words “at any subsequent stage of the 
proceedings” are wide enough. In this 
context, production of the documents 
through the 2nd Defendants’ witness 
Murthy is not a late stage. The third 
objection has no substance in view of 
the above discussion. The last objection 
relating to irreparable harm does not im- 
press me. The manner in which the ob- 
jection is worded shows that this is just 
an apprehension on the part of the 
plaintiffs. I will give the Plaintiffs 
sufficient opportunity as might become 
necessary by reason of receiving these 
documents. They can rebut these docu- 
ments and show that they are not gen- 
uine. 

14. This’ takes me to the three cases 
relied upon by both sides. In Sir Hari 
Ram v, Lachmi Singh, AIR 1928 Pat 537, 
it is observed :— 


“O, 13, Rule 1'was enacted to secure 
a fair trial of a case, not to penalize par- 
ties for not producing documents in time. 
Its main object was to prevent parties 
from manufacturing evidence pending 
the trial to meet unexpected exigencies. 
Now, if there is no ground for believing 
that the document tendered has been 
manufactured, then, in my opinion, the 
Judge exercises his discretion -improperly 
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in rejecting a document on the ground 
that it was produced too late, for, as I 
have said, the rules to be found in the 
Code of Civil Procedure were not enact- 
ed for penalizing the parties, but to 
secure a fair trial of the case.” 

15. In Gopika Raman Roy v. Atal 
Singh, 31 Bom LR 734 : AIR 1929 PC 99, 
their Lordships of the Privy’ Council said 
that the rule as to exclusion of docu- 
mentary evidence laid down in Order 13, 
Rule 2, C. P. C., comes into play when 
the documents on which the parties rely 
should have been, but were not, produced 
at the first hearing of the suit. Such 
documents cannot be admitted in evi- 
dence at any subsequent stage of the 
proceedings without the leave of the 
Court. Their Lordships further said that 
such leave should not ordinarily be re- 
fused where the documents are official 
records of undoubted authenticity. 
Another test laid down by them 
was, if there is possibility that 
such documents would assist the 
the Court to decide rightly the 
issues before it, the leave should be given. 


. 16. Again, in Kanda v. Waghu, AIR 
1950 PC .68, the view expressed is that 
the Court has a discretion and while 
generally speaking, it will be a wise ex- | 
ercise of the discretion to admit such evi- 
dence (Official records of undoubted au- 
thenticity which may assist the Court to 
decide rightly the issues before it), the 
question must be decided in each case 
in the light of the particular circum- 
stances, 

17. There is also a pronouncement of 
the Supreme Court in Madan Gopal v. 
Mamraj, AIR 1976 SC 461, in these 
words :— 


“Order 13, Rule 2 of the Code of Civil 
Procedure does not provide for any 
particular ritualistic formula -in which 
the order of the Court has to be passed. 
The object of Order 13, Rule 2 is merely 
to prevent belated production of docu- 
ments.,.....0+ Pe 


After quoting Order XIJI, Rule 2, C.P.C., 
their Lordships add :— 

. “This provision clearly clothes the 
Court with discretion to allow produc- 
tion of documents, if it is satisfied that 
good cause is shown to its satisfaction.” 

18. The above case law strengthens my 
approach in allowing the production of 
documents, for I am satisfied that good 
cause is shown for their non-disclosure 
or non-production and that they do not 
appear to have been brought into exist- 
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ence to meet unexpected exigencies of 
the case. Their production would help 
me to get to the bottom of the contro- 
versy and thus assist me to decide right- 
ly the issues before me. 


19. I, therefore, allow the second de- 


fendants to produce the documents indi-. 


cated in their letter dated 25th Septem- 
ber 1979. Needless to say that the plain- 
tiffs must get a reasonable opportunity to 
examine the documents, so that they can 
understand the nature and the contents 
thereof and also be fully equipped in 
cross-examining the witness in the box 
or other witnesses to follow, For this 
purpose, the second defendants are di- 
rected to give inspection to the plaintiffs’ 
Advocates on record at 2.45 p.m, today 
in the High Court Library and the mat- 
ter is to stand over till tomorrow, ie. 
27th September, 1979. 

20. Mr. Thakore states that the mat- 
ter be kept on 2nd October, 1979 so that 
the plaintiffs have sufficient time to con- 
sider the documents. Adjourned to 2nd 
October, 1979 at 11 am. 


21. Mr. Thakore applies for costs and 
states that a lump sum costs ‘of Rs. 300/- 
should be awarded, Mr. Advani submits 
to the orders of the Court, I think that 
costs of Rs, 125/- are ‘adequate because 
this matter has been otherwise heard 
from 11 am. to 2 p.m. 

Order accordingly. 
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CHANDURKAR AND DESHPANDE, JJ. 

Raghavendra Vasantrao Deshpande and 
others, Petitioners v. Agricultural Pro- 
duce Market Committee and others, Op- 
ponents. 


Special Civil Appln. No. 5322 of 1976, 
D/- 2-8-1979 


(A) Maharashtra Agricultural Produce 
Marketing (Regulation) Act, 1963 (20 of 
1964), Sections 13 and 14 (4) — General 
election — Constitution of Market Com- 
mittee —. Names of -12 members already 
elected notified in Gazette — Market 
Committee must be deemed to be duly 
constituted even though election of three 
members from traders’ constituency had 
been stayed by Court. 

The petitioner contended that inasmuch 
as the election in respect of three mem- 
bers from the traders’ ¡Constituency had 


not at all been held, there is no general _- 
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election as contemplated by Section 14 
(4) and, therefore, even though the 
names of 12 members, who have already 
been elected have been notified, the 
Market Committee cannot be said to be 
duly constituted, 


Held, there is no substance in this 
argument, The last paragraph of Sec. 14 
(4) is intended to provide for a, contin- 
gency where all the persons who are re- 
quired to constitute a Market Committee 
are not elected for one reason or the 
other when the general elections are 
held. Now, the election at which the 12 
members have been elected was clearly 
a general election as contemplated by 
Sections 13 and 14. If the process of elec- 
tion for the election of three members 
from the traders’ constituency would not 
have been stayed by the Court, three 
members from that constituency would 
also have been elected at the said gene- 
ral election. The steps which were being 
taken for the election of three members 
from the traders’ constituency were 
clearly for the purposes of general elec- 
tion. The words “general election” used 
in Section 14 (4) appear to be used in 
contradistinction with a bye-election and 
wherever after the term of office of the 
members of a Market Committee has ex- 
pired and steps have to be taken to elect 
afresh the members of the Market Com- 
mittee as .contemplated by Sections 138 
and 14, such an election will be a gene- 
ral election. The word ‘election’ cannot 
be restricted merely to that part of the 
process which deals with actual voting 
or counting of votes and declaration of 
results of an elected candidate as .con- 
tended on behalf of the petitioner. The 
word ‘election’ normally. embraces the 
entire procedure to be gone through to 
return a candidate to the appropriate 
body for which the election has to be 
held. The word ‘election’ is used in the 
sense of including the process starting 
with at least the commencement of the 
filing of the nomination papers and end- 
ing with the declaration of the result, 
Therefore, merely because no election 
has been held in respect of traders’ con- 
stituency, it cannot be said that the 
other members more than 12 in number, 
whose results were declared and names 


were published under Section 14 (4), 
were not elected’ at a general election. 
Having regard to para 4 of Section 14 
(4),- therefore, the contention that the 
Market Committee was not properly con< 
stituted must be rejected, (Paras 4, 5) 
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(B) Maharashtra Agricultural Produce 
Marketing (Regulation) Act, 1963 (20 of 
1964), Sec. 31 and Maharashtra Agricul- 
tural Produce .Marketing (Regulation) 
Rrles (1967), Rr. 28 and 6 — Collection 
of fees — Market Committee has power 
to require Commission Agent to recover 
fees payable to it, 


Section 31 no doubt provides that it 
shall be competent to the Market Com- 
mittee to levy and collect fees in the 
prescribed manner at such rate as may 
be decided by it from every purchaser of 
agricultural produce marketed in the 
market area, The power to levy and col- 
lect fees is regulated by the Maharashtra 
Agricultural Produce Marketing (Regula- 
tion) Rules, 1967. Rule 28 makes it obli- 
gatory on the trader, commission agent, 
broker, processor, weighman, measurer, 
warehouseman and surveyor to render 
such assistance in ‘the collection of fees 
and prevention of the evasion of pay- 
ment of fees due under the rules and 
bye-laws as may be required by the 
Market Committee. The Commission 
Agent who wants to carry on business 
within the market area has to obtain 
the necessary licence as provided in R. 6. 
The licence is to be granted in Form 1 
and certain conditions are attached to 
the licence. Condition No. 1 of the licence 
provides that the licensee shall abide by 
the provisions of the Act and the Rules 
and the Bye-laws of the Market Com- 
mittee, Therefore, one of conditions of 
the licence is that he will comply with 
Rule 28, Condition No. 8 is that the 
licensee shall help the Market Commit- 
tee in preventing evasion of market fees. 
Condition No, 14 prohibits the licensee 
from soliciting or recovering any fees or 
recovering any charges other than those 
which he is entitled to receive or recover 
in accordance with the provisions of the 
Act and the Rules and Bye-laws made 
thereunder. Thus the Commission Agent 
having obtained a licence cannot contend 
that he cannot be required by the Mar- 
ket Committee to recover the fees which 
are payable to the Market Committee. It 
is a condition of the licence issued that 
he shall render all assistance in the mat- 
-ter of collection and no grievance can be 
entertained that the commission agent 
cannot be compulsorily required to re- 
cover the fees which are payable to the 
Market Committee. 


Cases . Referred : 


Chronological Paras 
AIR 1952 SC 64 a 
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Bhimrao N. Naik, for Petitioners; S. M. 
Mhamane. (for No. 1) and C. J. Sawant, 
Addl. Govt. Pleader with W. N. Yande, 
Asstt. Govt. Pleader (for Nos. 2 to 4), for 


Opponents, . 


CHANDURKAR, J.:— This petition by 
a trader, agriculturist and commission 
agent is directed against a bye-law fram- 
ed by the Agricultural Produce Market 
Committee which requires the trader lo 
collect the market fee from the pur- 
chaser and credit it with the Market 
Committee. The challenge is really two- 
fold. Firstly, it is contended that the 
Market Committee itself was not pro- 
perly constituted because the elections of 
three members from the traders’ consti- 
tuency were not held at all as those elec- 
tions were stayed by an order of this 
Court in Special Civil Applications Nos. 
1670 of 1974 and 1672 of 1974. The 2nd 
contention is that the bye-law amounts 
to an onerous burden on the Commission 
Agents and that it was the duty of the 
Market Committee to recover its own 
dues, Reliance is placed on the provisions 
of Section 31 of the Maharashtra Agri- 
cultural Produce Marketing (Regulation) 
Act, 1963 (hereinafter referred to as “the 
Act”) under which, according to the peti- 
tioner, it is the duty of the Market Com- 
mittee to recover fees from the pur- 
chasers, 


2. We shall first deal with the chal- 
lenge made to the legality of the con- 
stitution of the Market Committee. Un- 
der Section 13 (1) of the Act it is pro- 
vided inter alia that three members of 
the Market Committee shall be elected 
by the traders and commission agents 
holding licences to operate as such in the 
market area, Section 14 of the Act pro- 
vides for election and term of office of 
the Members of the Market Committee. 
In the case of a committee which was 
constituted for the first time, the mem- 
bers of the Market Committee were to 
hold office for a period of two years, 
otherwise the members of the Market 
Committee were originally to hold office 
for a period of three years which has 
now been changed to five years. Sec. 14 
(4) provides that as soon as possible, 
after the result of any by-election or all 
the results of a general election are 
available, the State Government shall 
publish the names of all the members of 
a committee ‘in the Official Gazette, Sec- 
tion 14 (4) consists of four paras, the 
second, third and fourth paras read as 
follows :—. 
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“If at.a general election (including a 
general election held before the com- 
mencement of the Maharashtra Agricul- 
tural Produce Marketing (Regulation) 
-(Amendment) Act, 1971, the names of 
any persons to be elected under sub-sec- 
tion (1) of Section 13 cannot for any rea- 
son be notified as aforesaid, and if with 
the available election results. the Com- 
mittee will consist of not less than 12 
members, then the State .Government 
shall publish the names of these mem- 
bers in the Official Gazette; 


And as regards the remaining elections, 
the State Government shall suhsequently 
publish the names of members in the 
Official Gazette as and when the results 
of such elections are available, or as the 
case may be, on failure to elect, the 
names of persons duly appointed under 
sub-section (2) of this section, if any. 


After every general election, upon the 
publication of the names of all the mem- 
bers of a Committee, or as the case may 
be, the publication of the names of not 
less than twelve members as aforesaid, 
in the Official Gazette, the Market Com- 
mittee shall be deemed to be duly con- 
‘stituted.” 


Now under the second para the provision 
made is that’ where the names of any 
persons to be elected under Section 13 
(1) cannot for any reason be notified and 
if the available election results show that 
12 members have been elected to the 
Market Committee, then the names of 
these 12 members shall be published in 
the Official Gazette’ Under the third 
para the State Government is required 
to publish the names of the other mem- 
bers as and when the results of such 
election are available or on the. failure 
of any person getting elected, the names 
of persons who are duly ‘appointed un- 
der Section 14 (2) are required to be 
notified, Under Section 14 (2) it is pro- 
vided that if for any reason any persons, 
co-operative society or its managing 
committee or a Panchayat Samiti or local 
authority fails to elect any members, the 
Director shall give notice in writing to 
them requiring them to elect members 
within one month from the date of the 
notice, but on failure again to elect 
members within the said period, power is 
given to the Director to appoint on be- 
half of such persons, co-operative society 
as its managing committee, Panchayat 
Samiti or local authority the required 
number of persons, who are qualified to 
be elected under S. 13 (1). The 4th para 
of Sec, 14 (4) provides that after every 
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general election when the names of all 
the members of a committee are publish- 
ed or where, as earlier indicated, the 
names of 12 members are published, the 
Market Committee shall be deemed to be 
duly constituted. 


3. The contention of the learned coun- 
sel for the petitioner is that inasmuch as 
the election in respect of three members 
from the traders’ constituency had not 
at all been held, there is no general elec- 
tion as contemplated by Section 14 (4) 
and, therefore, even though the names 
of 12 members, who have already been 
elected have been notified, the Market 
Committee cannot be said to be duly con- 
stituted, 


4. In our view, there is no substance 
in this argument, The last para of Sec- 
tion 14 (4) is intended to provide for a 
contingency where all the persons who 
are required to constitute a Market Com- 
mittee are not elected for one reason or 
the other when the general elections are 
held. Now, the election at which the 12 
members have been elected was clearly 
a general election as contemplated by 
Sections 13 and 14 of the Act, If the pro- 
cess of election for the election of three 
members from the traders’ constituency 
would not have been stayed by the High 
Court, three members from that constitu- 
ency would also have been elected at the 
said general election. The steps which 
were being taken for the election of three 
members from the traders’ constituency 
were clearly for the purposes of general 
election, The words “general election” 
used in Section 14 (4) appear to be used 
in contradistinction with a bye-election 
and wherever after the term of office of 
the members of a Market Committee has 
expired and steps have to be taken to 
elect afresh the members of the Market 
Committee as contemplated by Secs. 13 
and 14 of the Act, such an election will 
be a general election. The word ‘election’ 
cannot be restricted merely to that part 
of the process which deals with actual 
voting or counting of votes and declara- 
tion of results of an elected candidate as 
contended on behalf of the petitioners. 
The word ‘election’ normally embraces 
the entire procedure to be gone through 
to return a ‘candidate to the appropriate 
body for which the election has to be 
held. The Supreme Court in N. P, Ponnu- 
swami v. Returning Officer, Namakkal, 
AIR 1952 SC 64, while dealing with the 
word ‘election’ in Part XV of the Con- 
stitution has pointed out that the word 
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has been used in a wide sense, that is 
to say, to connote the entire procedure 
to be gone through to return a candidate 
to the legislature. It is true that those 
observations were made in the context ot 
the constitutional provisions, but the 
Supreme Court has dealt in that case 
with the general meaning of the word 
‘election’ and has quoted with approval 
the statement of the law from Halsbury's 
Laws of England. The observations of 
the Supreme Court read thus: 


“That the word ‘election’ bears this 
wide meaning whenever we talk of elec- 
tions in a democratic country, is borne 
out by the fact that in most of the books 
on the subject and in several cases deal- 
ing with the matter, one of the questions 
mooted is, when the election begins. The 
subject is dealt with quite concisely in 
Halsbury’s Laws of England in the fol- 
lowing passage. See page 237 of Hals- 
bury’s Laws of England, Edn. 2, Vol. 12 
under the heading ‘Commencement: of 
the Election’”: , 


“Although the first formal step in every 
election is the issue of the writ, the elec- 
tion is considered for some purposes to 
begin at an earlier date, It is a question 
of fact in each case when an election 
begins in such a way as to make the par- 
ties concerned responsible for breaches 
of election law, the test being whether 
the contest is ‘reasonably imminent’. Nei- 
ther the issue of the writ nor the publi- 
cation of notice of election can be look- 
ed to as fixing the date when an elec- 
tion begins from this point of view. Nor, 
again, does the nomination day afford 
any criterion. The election will usually 
begin at least earlier than the issue of 
the writ. The question when the election 
begins must be carefully distinguished 
from that as to when ‘conduct and man- 
agement of’ an election may be said to 
begin. Again, the question as to when 4 
particular person commences to be a 
candidate is a question to be considered 
in each case.” 


The discussion in this passage makes it 
clear that the word ‘election’ can be and 
has been appropriately used with refer- 
ence to the entire process which con- 
sists of several stages and embraces 
many steps, some of which may have an 
important bearing on the result of the 
process.” 


5. The word ‘election’ is, therefore, 
used in the sense of including the pro- 
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cess starting with at least the commence- 
ment of the filing of the nomination 
papers and ending with the declaration 
of the result. Therefore, merely because 
no election has been held in respect of 
traders’ constituency, it cannot be said 
that the other members more than 12 in 
number, whose results were declared and 
names were published under Section 14 
(4), were not elected at a general elec- 
tion. Having regard to paragraph 4 of 
Section 14 (4), therefore, the contention 
that the Market Committee was not pro- 
perly constituted must be rejected, 


6. So far as the second contention is 
concerned, the provisions of Section 31 
no doubt provide that it shall be com- 
petent to the Market Coommittee to levy 
and collect fees in the prescribed man- 
ner at such rate as may, be decided by 
it from every purchaser of agricultural 
produce marketed in the market area. 
The power to levy and collect fees is 
regulated by the Maharashtra Agricul- 
tural Produce Marketing (Regulation) 
Rules, 1967 (hereinafter referred to as 
‘the Rules’), Rule 28 castes an obligation 
on the persons referred to therein to 
render assistance in the collection of fees 
in such manner as may be required by 
the Market Committee. Rule 28 of the 
Rules. reads as follows :— 


“Keeping of books by trader, commis- 
sion agent, broker etc, — Every trader, 
commission agent, broker, processor, 
weighman, measurer, warehouseman and 
surveyor and such other market func- 
tionary as the Market Committee may 
specify in this behalf, licensed under 
these rules shall keep such books in such 
forms and render such periodical returns 
and at such times: and in such forms as 
the Director may, form time to time, 
direct; and shall render such assistance 
in the collection of fees, and prevention 
of the evasion of payment of fees, due 
under these rules and bye-laws and in 
the prevention of the breach of the pro- 
visions of the Act, rules and bye-laws, as 
may be required by the Market Commit- 
tee.” 

The Commission Agent who wants to 
carry On business within the market area 
has to obtain the necessary licence as 
provided in R. 6 of the Rules. The 
licence is to be granted in Form 1 and 
certain conditions are attached to the 
licence, Rule 28 which is extracted above 
makes it obligatory on the trader, com- 
mission agent, broker, processor, weigh- 
man, measurer, warehouseman and sur- 
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veyor to render such assistance in the 
collection of fees and prevention of the 
evasion of payment of fees due under the 
rules and bye-laws as may be required 
by the Market Committee. Conditions 
Nos, 8 and 14 of the licence are impor~ 
tant. Before that, we must point out that 
condition No. 1 of the licence provides 
that the licensee shall abide by the pro- 
visions of the Act and the Rules and the 
Bye-laws of the Market Committee, 
‘Therefore, one of conditions of the 
licence is that he will comply with R. 28 
of the Rules. Condition No. 8 is that the 
licensee shall help the Market Commit- 
tee in preventing evasion of market fees, 
Condition No. 14 prohibits the licensee 
from soliciting or recovering any fees or 
recovering any charges other than those 
which he is entitled to receive or recover 
in accordance with the provisions of the 
Act and the Rules and Bye-laws made 
thereunder. Thus the Commission Agent 
having obtained a licence cannot contend 
that he cannot be required by the Mar- 
ket Committee to recover the fees which 
are payable to the Market Committee. It 
is now a condition of the licence issued 
that he shall render all assistance in the 
matter of collection and no grievance can 
now be entertained from any of the peti- 
tioners that the commission agent cannot 
be compulsorily required to recover the 
fees which are payable to the Market 
Committee. 


7. In this view of the matter, the peti- 
tion is liable to be dismissed. Rule dis- 
charged with costs, 





Petition dismissed. 
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(AT NAGPUR) 
WAIKAR, J. 
Panjabrao Harbaji Kolhe, Appellant v. 
Gaianan Balaji Mane and others, Respon- 
dents 


A.F.A.D, No. 398 of 1967, D/- 6-9-1979.* 


C. P. & Berar Letting of Houses and 
Rent Control Order (1949), Cis. 22, 23 — 
Suit for eviction — Proper pleadings — 
Notice to quit alleging occupation of pre- 
mises as without order of allotment .of 


Rent Controller and as such, as a licencee. 


— Pleading in plaint that the occupant is 





*Against decision of N. B. Chavan, Extra 
Asstt, Judge, Nagpur in Civil Appeal 
No. 118 of 1966. 
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a licencee is sufficient. (Civil P:C. (1908), 
O, 6, R. 4). 

Where the landlord, in the notice to 
quit, informed the occupant of the premi- 
ses that the occupant was a mere licencee 
in that his occupation was without the al- 
lotment of the Rent Controller or any 
intimation to him, there was sufficient 
compliance of law when the landlord 
pleaded in his suit for possession that the 
occupant was a mere licencee. In such a 
case, the plaint had to be read in the con- 
text of the earlier notice which was given 
in which it was made clear how the oc- 
cupation of the occupant was that of a 
licensee. The pleading that the occupant 
was let into possession as a licensee was, 
therefore, a complete pleading by itself. 
Further, that the occupant was not a 
tenant was also implied in this pleading 
in view of the notice served on the oc- 
cupant which had preceded the suit. 


(Para 8) 
(B) Transfer of Property Act (4 of 1882), 
Sec, 105 — Tenant or licencee — Person 


granted accommodation in cattle-shed on 
his request on condition of payment or 
repair charges — Agreement creates only 
a licence, (Para 10) 


N. B. Mahajan, for Appellant; B. K. De, 
for Respondents. à 


JUDGMENT :— This appeal is filed by 
the original defendant against the decree 
for possession passed against him in the 
first appeal by the Jearned Extra Assis- 
tant Judge, Nagpur. 

2. The respondents (plaintiffs) had fl- 
ed Regular Civil Suit No. 318 of 1965 for 
possession against the present appellant, 
alleging that he was let into possession as 
their licensee in the year 1963. It was 
agreed that the appellant should pay 
them Rs. 4/- per month and also give en- 
tire manure of the cattle. The subject 
matter of litigation was a small portion of 
a house in the field of the respondents 
situated at Takli within the limits of 
Nagpur Municipal Corporation. The re- 
spondents had served a notice dated 
"9-12-1964 Ex. 22 calling upon the ap- 
pellant to vacate the premises which was 
followed by the suit. 

3. The defence of the appellant was 
that he and one Ramchandra Gaurkar 
were the joint tenants of the respondents 
in respect of the suit premises on the 
monthly rent of Rs. 4/-. The subject 
matter was governed by the Bombay 
Tenancy and Agricultural Leases Act and 
hence the Civil Court had no jurisdiction 
to entertain the suit. Lastly it was. .con- 
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fended that the notice dated 29-12-1964. 
bad in law. ; : 


4. The learned trial Judge held that 
there was no joint tenancy as set up by 
this appellant. He also held that the pro- 
visions of the Bombay Tenancy and Agri- 
cultural Leases Act did not apply as the 
property was situated within the limits of 
Nagpur Municipal Corporation. Holding 
that the appellant was a tenant he found 
that the quit notice was bad and did not 
validly determine the tenancy and hence 
dismissed the suit. 


5. In Civil Appeal No. 118 of 1966 pre- 
ferred by the present respondents, the 
learned Extra Assistant Judge found that 
there was an unlawful tenancy in favour 
of the defendant as the provisions of the 
C. P. and Berar Letting of Houses and 
Rent Control Order (hereinafter called 
the Rent Control Order) were not duly 
complied with. He further held that it 
was not necessary for the plaintiffs to 
.plead that the lease in favour of the de- 
fendant was invalid. He, therefore, held 
that the occupation of the defendant was 
that of a licensee and he was liable to be 
ejected. Disagreeing, therefore, with the 
finding of the trial Judge the learned 
Extra Assistant Judge decreed the claim 
of the present respondents for possession 
and hence this appeal. 


6. Shri Mahajan, the learned counsel 
for the appellant, submitted that in view 
of the notice dated 29-12-1964 (Ex. 22) the 
respondents had in fact admitted that the 
appellant was let into possession as the 
tenant, It was, therefore, for the respon~ 
dents to plead and prove that the provi- 
sions of the Rent Control Order were not 
complied with and as such the tenancy 
was void. He submitted that the intima- 


tion to the Rent Controller about the. 


vacation of any premises and allotment of 
the same by the Collector would apply to 
only those premises which were construc- 
ted prior to 1-1-1951. It was, therefore, 
necessary for the respondents in the first 
instance to plead when the house was 
constructed, whether the intimation to 
the Rent Controller about the vacancy 
was or was not given and to show how 
the tenancy of the appellant was invalid, 
I find no merit in these submissions. 


7. By the notice dated 29-12-1964 (Ex- 
22) the appellant was informed that since 


the house was in his occupation without. 
- the allotment of the Rent Controller or. 
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any information given to him, his occupa- 
tion was that of a licensee. Thus by virtue 
of this notice the appellant was appraised 
of the following facts: 

(1) That the provisions of the Rent 
Control Order applied to this construc- 
tion. 

(2) That no intimation of the vacation 
of the premises was given to the Rent 
Controller. 


(3) There was, therefore, no valid crea-. 
tion of the tenancy in favour of the ap- 
pellant. 


(4) The occupation of the appellant, 
therefore, was that of a licensee. 

8. It was under the circumstances 
enough for the respondent to allege in 
the plaint that the occupation of the ap- 
pellant was that of a licensee. In the pre- 
sent case the plaint has to be read in the 
context of the earlier notice which was 
given in which it was made clear how the 
occupation of the appellant was that of a 
licensee. The pleading that the appellant 
was let into possession in the year 1963 as! 
a licensee was, therefore, a complete, 
pleading by itself. That he was not a 
tenant was also implied in this pleading 
in view of the notice served on the ap- 
pellant which had preceded the suit. 
There was thus no surprise sprung on the 
appellant when it was alleged in the 
plaint that his occupation was only that 
of a licensee. If the appellant found that 
this pleading was either vague or un- 
intelligible or embarrassing he should have 
asked for better particulars. He did not 
ask for better particulars presumably 
because he was appraised by the respon- 
dents that he could not claim to be a 
tenant. 


9. Respondent No. 1 Gajanan (P. W. 1) 
deposed that this house was his ancestral 
house which he jnherited from his father 
who died in the year 1932. He further 
stated that in the year 1963 the appellant 
approached him. and asked for some ac- 
commodation. He was permitted to occupy 
the same on condition that he should pay 
Rs. 4/- of the repairs of the premises and 
he would be entitled to all the manure of 
the cattle which were to be tethered in 
that cattle-shed. He further stated that 
the appellant was let into possession with- 
out any intimation to the Rent Controller. 

10. The learned trial Judge was. 
therefore, certainly in error in holding 
that since the occupation of the appellant 
was exclusive he must he held to be a 
tenant and his possession could not be 
termed as of a licensee, 
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11. In the result, therefore, I find that 
in the first place the respondents duly 
proved that the appellant was let into 
possession very recently in the year 1963 
just two years before the service of the 
notice as a licensee under the circum- 
stances as stated by him. Further the 
learned Extra Assistant Judge was justi- 
fied in holding that it was for the appel- 
lant to prove ‘that there was a valid 
tenancy in his favour and since the fact 
of valid tenancy was neither pleaded nor 
proved the learned trial Judge was in 
error in holding that there was valid 
lease in favour of the appellant. I see no 
valid reason, therefore, to interfere with 
the decision of the Extra Assistant Judge, 
Nagpur in allowing the appeal and in de- 
creeing the claim of the respondents for 
possession. 


12. In the result, therefore, the appeal 
is dismissed with costs. 
Appeal dismissed. 
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Vasantrao Kesheorao Dharangaonkar, 
Applicant v. Mst. Leelabai Gajraj Jain, 
Opponent. - 

Civil Revn. Appln. No. 267 of 1979, D/- 
6-9-1979.* 

Civil P. C. (5 of 1908), Sec. 115, O. 6, 
R. 16 — Revisional power under Sec. 115 
=- Exercise of — Defence struck out for 
failure to furnish relevant particulars — 
No interference. 


Where the suit for specific perform- 
ance of contract for sale of a house was 
opposed on the ground that it was joint 
family property and the defendant, when 
ordered to furnish particulars about 
other owners, only stated names of cer- 
tain persons in occupation of the house 
but failed to supply details such as char- 
acter of their possession, rent, if any. paid 
the order striking out the defence based 
on the particulars which defendant fail- 
ed to furnish, could not be interfered 
with in revision. AIR 1978 SC 1341, Rel. 
on, t (Paras 11. 12. 13) 
Cases- Referred : Chronological Paras 


AIR 1978 SC 1341: 1978 All LJ 685 9 
Civil 
D/- 


*Against order of M. R. Bhope, 
Judge. Sr. Divn. at Khamgaon, 
25-1-1979. 


JR/KX/F279/80/PGS/SNV 
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P. V. Kulkarni, for Applicant; C. P. 


Kalele, for Opponent. 


ORDER :— This civil revision applica- 
tion is preferred by the original defen- 
dant against an order passed by the Civil 
Judge, Senior Division, Khamgaon, strik- 
ing out a part of the defence raised in 
the written statement, purporting to act 
under Order 6, Rule 16 of the Code of 
Civil Procedure, 


2. The respondent-plaintiff filed a suit 
for specific performance of contract, or 
in the alternative for refund of consid- 
eration. The subject matter of agree- 
ment was one house, 

3. The defence raised by this appli- 
cant was that there was an agreement of 
sale, but it was essentially a transaction 
of loan. He further pleaded that the pro- 
perty in question was a joint family pro- 
perty and he alone could not enter into 
a contract of sale of the same. He fur- 
ther pleaded that some of the property 
was in possession of some persons and 
their joinder was, therefore, necessary. 


4. The non-applicant filed an applica- 
tion dated 11-8-1977 (Ex. 13) calling for 
better particulars. The application was 
opposed by this applicant stating . that 
the particulars sought for were within 
the knowledge of the non-applicant and 
that he was under no obligation to fur- 
nish these particulars, 


5. The learned trial Judge as per 
order dated 28-9-1977 directed the appli- 
cant to supply the particulars sought in 
paras 2 and 3 of the application at Ex. 13. 

6. The applicant furnished some parti- 
culars on 20-2-1978 vide Ex. 16. The 
non-applicant (plaintiff) filed an appli- 
eation on 28-3-1978, complaining that the 
applicant did not furnish the particulars 
though ordered by the Court and his 
defence, therefore, should be struck off. 

7. This application was opposed and 
it was asserted that the applicant had 
complied with the orders of the Court 
and had furnished all the necessary par- 
ticulars. The non-applicant (plaintiff), it 
was alleged, wanted to cross-examine the 
applicant and to harass him. It appears 
that thereafter on 20-6-1978 the applicant 
furnished some more particulars. How- 
ever, thereafter after hearing both the 
parties, the learned trial Judge passed 
the following impugned order on 25-1- 
1979: 

"The defendant has not supplied the 
particulars as were ordered. Hence the 
defence of the defendant in respect of 
the contentions from which better par- 
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‘was stated that on 25-1-1979 when 
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ticulars arise to be struck off. The defen- 
dant can contest on the other ground 
only C. O. A.” ; 


Feeling aggrieved by this order the pre- 
sent revision application has been pre- 
ferred by the “original defendant. 

-8. Though in the grounds of. revision it 
the 
case was called on for hearing the coun- 
sel for the applicant reached the Court 
late from the Bar room and that the 
learned trial Judge passed the order on 
that day on Ex. 18 in the absence of the 
applicant without giving him any’ oppor- 
tunity to be heard in the matter, the 
truth of this averment,* however, is not 
borne out from the record of the lower 
Court. The Roznama dated 25-1-1979 
shows that both the parties were repre- 
sented by the counsel, .that their argu- 
ments were heard on Ex, 18 and the im- 
pugned order was passed by the learned 
trial Judge. I, therefore, see no merit in 
the contention that the impugned order 
was passed in the absence of the appli- 
eant or his advocate without any oppor- 
tunity being given to them. 


9. Shri Kulkarni next submitted that 
though the applicant has furnished par- 
ticulars the learned trial Judge was wrong 


in observing that no particulars were 
furnished, Shri  Kalele, the learn- 
ed counsel for the  non-applicant, 
on the other hand, relying upon 
Sher Singh v. Joint Director, Con- 
solidation, (AIR 1978 SC 1341) sub- 


mitted that it was not a fit case where 
this Court should interfere in the revi- 


sion. Reliance was placed on the follow- 
ing observations appearing in the said 
decision :— 


“It is well settled that the revisional 
jurisdiction of the High Court is confined 
to cases of illegal or irregular exercise or 
non-exercise or illegal assumption of 
the jurisdiction by the subordinate 
Courts. If a subordinate Court is found 
to possess the jurisdiction to decide a 
matter, it cannot be said to exercise it 
illegally or with material irregularity 
even if it decides the matter wrongly. In 
other words, it is not open to the High 
Court while exercising its jurisdiction 
under Section 115 of Civil P, C, to cor- 
rect errors of fact howsoever gross or 
even errors of law unless the errors have 
relation to the jurisdiction of the Court 
to try the dispute itself. xx xx xx 

10. The position that emerges from 
these decisions is that Section 115 of the 
Civil P. C. empowers the High Court to 
satisfy itself on three matters: 
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(a) that the order of the subordinate 
Court is within its jurisdiction; - 

(b) that the case is one in which the 
Court ought to have exercised: jurisdic- 
tion; or (c) that in exercising jurisdiction 
the Court has not acted illegally, that is, 
in breach of some provisions of law, or 
with material irregularity by committing 
some error or procedure in the course of 
the trial which- is material in that it may 
have affected the ultimate decision. And 
if the High Court is satisfied that there 
is no error in regard to any of these 
three matters, it has no power to inter- 
fere merely because it differs from the 
conclusions of the subordinate Court on 
questions of fact or law. A distinction 
must be drawn between the errors com- 
mitted by subordinate Courts in deciding 
questions of law which have relation to, 
or are concerned with, questions of juris- 


‘diction of the said Courts, and errors of 


law which have no such relation or con- 
nection, An erroneous decision on a 
question of fact or of law reached by the 
subordinate Court which has no relation 
to question of jurisdiction of that Court, 
cannot be corrected by the High Court 
under Section 115. 

11, In the instant case by an applica- 
tion dated 11-8-1977 Ex. 13 the particulars 
on the following facts were asked for by 
the non-applicant: 

“The defendant ought to have stated 
who or the names of the persons constitut- 


-ed the joint Hindu family and how the 


property came to be owned by them”. 

“Who are in possession of the pro- 
perty or a portion of the suit house, char- 
acter of possession, rent fetched and 
since when they are in possession.” 


All that was furnished by the applicant 
by Ex. 16 was that the property was an- 
cestral property and that all Class I 
heirs were the owners of the property, 
without specifying the names of those 
persons and explaining how the property 
came to be owned by them, Again about 
the persons in occupation of the pre- 
mises, two names, namely, (1) Benodekar 
and (2) Bhatia were disclosed without: 
specifying the character of their posses- 
sion or the rent, if any, paid by them and 
since when they were in possession. 


12. When the non-applicant applied 
on 28-3-1978 for striking out the defence. 
the application was vehemently opposed 
as stated above, but then on 20-6-1978 it 
appears that the applicant on his own 
accord furnished some more particulars, 
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By this statement again only 3 names 
were disclosed being the joint owners, 
again without explaining how they came 
to own and their interest in the suit pro- 
perty. It was then merely stated that 
Benodekar was an employee in the Bank 
of Maharashtra and the name of the other 
tenant was Bhatia. Their full names 
were not disclosed nor the amount of 
rent, if any, paid by them. In fact these 
were the persons in occupation of the 
property which admittedly belonged to 
this applicant. 


13. Under these circumstances it cannot 
be said that the particulars as ordered 
by the lower Court were fully and ade- 
quately furnished. The lower Court never 
observed that no particulars were fur- 
nished, What is stated was that the appli- 


Vasantrao Kesheorao v, Leelabai Gajraj 


A.L R. 


cant did not supply the particulars as] ` 
were ordered and hence his defence in so 
far as it arose out of the particulars 
sought for was only ordered to be struck 
out. The record shows that the applicant 
was not only sluggard and remiss, but ` 
he was recalcitrant and persistent in not 
supplying the full particulars though 
ordered by the lower Court. It cannot, 
therefore, be said that the order passed 
by the lower Court, under the circum- 
stances of the case, was either illegal or 


.wrong as to be interfered with in this 


revision. This application has, there- 
fore, to be rejected. In the result, the 
revision application is dismissed with 
cost’. 


Revision dismissed, 





| END 
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Estates Acquisition Act (1954), S. 5-A 


(May) 175 C 
——Art. 298 — See Ibid, Art. 14 (Jan) 7 
-—-Art. 298 — See Ibid, Art, 226 
(Sep) 262 
——Art. 299 — See Ibid, Art. 226 
(Sep) 262 


Contract Act (9 of 1872), S. 2 h) — See 
Specific Relief Act (1963), S. 10 


(Sep) 258 A 
——S. 10 — See Specific Relief Act (1963), 
S. 10 (Sep) 258 A 


——S. 23 — Hindu Marriage Act (1955), 
S. 10 — Suit for judicial separation by wife 
— Husband agreeing to maintain wife and 
children — Suit dismissed on petition filed by 
wife acting on agreement — Agreement by 
husband is not against public policy. AIR 
1968 Mad 201, Dissented from (Aug) 244 
——S. 45 — See Specific Relief Act (1963), 
S. 15 (Sep) 258 B 
——S. 55 — Specific Relief Act (1963), S. 16 
— Contract of sale with condition of recon- 
veyance — Stipulation that if amount was 
not paid by fixed date vendor would be de- 
barred from enforcing condition of reconvey- 
ance does not make time essence of contract 

(Jan) 5 
COURT-FEES AND SUITS VALUATIONS 
—West Bengal Court-fees Act (10 of 1970), 
S. 7 (viii), Sch. II, Art. 15 (vi) — Suit for 
partition — Plaintiff praying only for dec- 
laration that certain deed of trust is void 
— Only fixed court-fee of Rs. 15/- is payable 


(Mar) 74 
——Sch. I, Art. 15 (vi) — See Ibid, Sec- 
tion 7 (viii) (Mar) 74 


> 


fia 
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Custom — Proof of — See Evidence Act 
(1872), S. 13 (Jan) 10 A 
Customs Act (52 of 1962), S. 2 (19) — See 
Foreign Exchange Regulation Act (1947), Sec- 
tion 12 (1) (Jun) 188 A (FB) 
~——S. 11 — See Foreign Exchange Regula- 
tion Act (1947), S. 12 (1) (Jun) 188 A (FB) 
S. 51 — See Foreign Exchange Regula- 
tion Act (1947), S. 12 (1) 

(Jun) 188 A (FB) 





—-S. 113 — See 
(1) Ibid, S. 124 
(2) Foreign Exchange 
(1947), S. 12 (1) 
——S. 114 — See 
(1) Ibid, S. 124 


(un) 188 B (FB) 
Regulation Act 
(Jun) 188 A (FB) 


(Tun) 188 B (ŒB) 
(2) Foreign Exchange Regulation Act 
(1947), S. 12 (1) (Jun) 188 A (FB) 
—Ss. 124, 113 and 114 — Notice under 
Section 124 — Must ‘necessarily’ be given 
in respect of acts already done — Material 
time for considering whether Ss. 113 and 114 
are applicable is when the offence is alleged 
to have been committed (Jun) 188 B (ŒB) 


DEBT LAWS 
—Bengal Money-Lenders Act (10 of 1940), 
S. 2 (12) — Transaction, whether a loan in 
substance — Fair market value is strong evi- 
dence of transaction being a sale 


(Jan) 16 A 
——S, 38 — See Civil P. C. (1908), S. 115 

(Jan) 16 B 
Divorce Act (4 of 1869), S. 10 — See Ibid, 
S. 19 (Jul) 214 
——S§. 18 — See Ibid, S. 19 (Jul) 214 


-—Ss. 19, 10 and 18 — Section 19 not 
mandatory — Does not make marriages in 
contravention thereof void ab initio 

(Jul) 214 
Easements Act (5 of 1882), S. 7 (b), Illus. (e) 
— Defendant deepening ditch in land adja- 
cent to plaintiffs — Portion of plaintiff's 
building subsiding — No evidence that it 
could have subsided in its natural state — 
Held, no damages could be granted 

(Nov) 325 


Electricity Act (9 of 1910), Ss. 6 (6) and 7-A 
(as amended by Bihar Amendment Acts 1974 
and 1976) — Right to get market value under 
S. 7-A (2) of principal Act crystallised — 
Amended provision taking away that right is 
violative of Art. 31 and Art. 19 of Constitu- 
tion (Jul) 222 
S. 7-A — See Ibid, S. 6 (6) (Jul) 222 


Evidence —- Custom, proof of — See Evi- 
dence Act (1872), S. 13 





Evidence Act (1 of 1872), S. 13 — Custom 
— Proof of — It is sufficient if the right is 
proved to be reasonable, ancient and exer- 
cised openly and peaceably — (Case law dis- 


cussed) (Jan) 10 A 
——S. 13 (b) — See Hindu Law — Debutter 
property (Aug) 255 





Ss. 35 and 74 — Papers containing com- 
munication between Government departments 
— Admissibility and evidentiary value of 

j (Mar) 83 
-—S. 74 — See Ibid, S. 35 (Mar) 83 
——S. 115 — Waiver and estoppel — Waiver 
of statutory right — If and when coastituted 
— Waiver of forfeiture of tenancy 


(May) 155 B 
——S. 115 — Estoppel by pleadings — Illus- 
tration (Aug) 230 B 


Export (Control) Order (1977), Sch. I, Part A, 
Item No. 55 and Para 3 (1) — Export Policy 
of 1979-80 — Argenti Nitras I. P. — -It is 
Silver Nitrate in purified form — Falls under 
Item 55 — Its export is banned notwithstand- 
ing that it is used as drug. F. M. A. T. 
No. 391 of 1980, D/- 18-3-1980 (Cal), 
Reversed (Nov) 341 


Foreign Exchange Regulation Act (7 of 
1947), Ss. 12 (1), 23-A — Customs Act 
(1962), Ss. 2 (19), 11, 113, 114 and 51 — 
Contravention of S. 12 (1) in relation to 
goods which had already been exported — 
Provision of Ss. 113 and 114, Customs Act 
held attracted by virtue of S. 23-A of 1947 
Act — “Export goods”, meaning of — Con- 
trary observations in (1973). 77 Cal WN 501 
and 1976 Tax LR 1567 (Cal), Overruled 

(Jun) 188 A FB) 
——S. 23-A — See Ibid, S, 12 (1) 

(Jun) 188 A (FB) 
Hindu Law — Debt — Doctrine of pious 
obligation — Applicability (Aug) 230 C 
Debutter property — Revocable gift to 
deity — Only part of income from property 
spent on seva puja — Property as partial 
debutter — Alienation by shebait — Held 
valid subject to charge of seva puja upon 
purchaser (Aug) 255 


Hindu Marriage Act (25 of 1955), S. 10 — 
See also Contract Act (1872), S. 23 
(Aug) 244 
—Ss. 10, 13 (1) @, 23 (1) (b) — Marriage 
Laws (Amendment) Act (68 of 1976), Sec- 
tion 39 (2) — Husband’s petition for judicial 
separation or divorce before 1976 amendment 
— Effect of amendment of S. 13 (1) @ 
(Dec) 374 B 
—S. 10 (1) (b) and S. 13 (1) (ia) — Cruelty 
— Nature of — Effect of Marriage Laws 
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Hindu Marriage Act (contd.) 
Amendment Act (1976) does not change the 


position (Dec) 370 C 
——S. 13 (1) @ — See Ibid, S. 10 
(Dec) 374 B 





S. 13 (1) @ — Adultery — Corrobora- 
tion to husband’s bare statement necessary 
(Dec) 370 A 
—-S. 13 (1) © — Divorce on ground of 
adultery — Evidence — Standard of proof. 
AIR 1974 Cal 61 and AIR 1970 Cal 38, 
held no longer good law in view of AIR 1975 


SC 1534 (Dec) 374 A 
——-S, 13 (1) (ia) — See Ibid, S. 10 (1) (b) 
(Dec) 370 C 
—-~S. 23 (1) (b) — See Ibid, S. 10 
(Dec) 374 B 





S. 28 (4) (as amended in 1976) — Mar- 
riage Laws (Amendment) Act (1976), Sec. 39 
(1) G) — Appeal arising from the proceed- 
ing which was pending at the date of com- 
mencement of Admendment Act but was 
decreed after such commencement — Period 
of limitation of 30 days prescribed by Am- 
endment Act would be applicable 

(Jan) 1 (FB) 
Hindu Succession Act (30 of 1956), S. 15 
(1) (a) — Words “sons and daughters” — 
These words refer to sons and daughters of 
the deceased female and not of her husband. 
(1968) All LJ 484:ILR (1968) 1 All 697 
(DB), Diss. from (Nov) 334 


—-S. 22 — Limitation Act (1963), Art. 97 
— Preferential right of co-heir to purchase 
share of alienating co-heir — It is right of 
pre-emption — Application under S. 22 is 
governed by Art. 97 (Feb). 53 A 


-—-§. 22 — Application under — Decision 
on application is not decree and is not ap- 
pealable (Feb) 53 B 
——S. 22 — Right conferred by S. 22 — 
Enforcement — No procedure prescribed by 
Act — Right is to be enforced by regular suit 
by resorting to Civil P. C. (Feb) 53 C 


HOUSES AND RENTS 


—West-Bengal Premises Rent Control (Tem- 
porary Provisions) Act (17 of 1950), Ss. 12 
(1) (c), 13 (2) — W. B. Premises Tenancy Act 
(12 of 1956), S. 40 (2) (b) and S. 16 (3) — 
Decree for ejectment against tenant — Sub- 
tenant of such tenant in possession of one 
room since before 1956 is protected under 


S. 13 (2) (Apr) 131 
——S. 13 (2) — See ibid, S. 12 (1) (c) 
(Apr) 131 


—West Bengal Premises Tenancy Act (12 of 
4856), Ss. 8, 17 (3) — Statutory tenant and 


Houses & Rents — W. B. Premises Tenancy 
Act (contd.) 

contractual tenant — Distinction 

(Apr) 108 
——S. 13 (f) — See Ibid, S. 29-B (May) 152 
——S. 13 (1) (as amended by Act 34 of 
1969) — Suit for eviction on ground of re 
quirement for own use and occupation — Re- 
enactment of Cl. (ff) by Amending Act (34 of 
1969) pending suit — Application for am- 
endment to plead requirement in terms of 
amended provision of S. 13 (1) (ff) — Limi- 
tation (Sep) 271 A 
——Ss. 13 (1) (a), 14 (1) — Suit for eviction 
on ground of sub-letting —- Evidence — Pre- 
sumption (Dec) 381 A 
——S. 13 (1) (b) — See T. P. Act (1882), 
S. 114-A (Mar) 70 A (FB) 
——S. 13 (1) £) and (ff) — See Civil P. C. 


(1908), S. 47 (Mar) 90 B 
——S. 13 (1) (€ — See Civil P. C. (1908), 
O. 43. R. 3 (Dec) 381 B 


——S. 13 (1), (4 — Suit for eviction on 
grounds mentioned in Cls. (£} and (ff) of sub- 
section (1) — Decree for partial eviction of 
tenant — Duty of Court (Mar) 90 A 
——Ss, 13 (3-A), 17 — Suit for eviction of 
tenant filed within 3 years of purchase of 


premises — Lapse of 3 years during pendency . 


— Plaint and W. S. has to be amended — 
Suit is treated as fresh one (May) 150 
——S. 13 (6) — See T. P. Act (1882), S. 106 

(Dec) 381 C 
—S. 13 (6) — Suit for eviction — Notice 
to quit — Notice given on behalf of one of 


the minor landlords — Not invalid 
(Dec) 381 D 
——S. 14 (1) — See Ibid, S. 13 (1) (a) 
(Dec) 381 A 


——S. 16 (3) — See Houses and Rents — 
W. B. Premises Rent Control (Temporary) 
Provisions Act (1950), S. 12 (1) (c) 





(Apr) 131 

——S. 17 — See Ibid, S. 13 (3-A) 
(May) 150 
S. 17 — Suit for eviction — Tenant 


must deposit entire amount of defaulted rent 
together with interest. ILR (1976) 2 Cal 359 
and (1961) 65 Cal WN 1093, held overruled 
by AIR 1978 SC 287 (Apr) 114 
——S. 17 — Suit for ejectment — Failure 
of tenant to deposit arrears of rent within 
one month of service of summons — Ten- 
ant also not filing application under Sec- 
tion 17 (2) — Defence of tenant struck out 
on landlord’s application under S. 17(3) — 
Subsequent belated application by tenant 
under S. 17 (1) for permission to deposit 
arrears and interest thereon is of no avail 
(Sep) 280 A 


w 
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Houses & Rents — W. B. Premises Tenancy 
Act (contd.) 
——Ss. 17 (1), 21 and 22 — Ejectment pro- 
ceedings — Besides deposit of arrear rent, 
monthly rent after institution of suit is to be 
paid on 15th of each succeeding month — 
Provisions of S, 17 (1) are not controlled by 
Ss. 21 and 22 of the Act (Sep) 280 B 
——S. 17 (3) — See Ibid, S. 8 (Apr) 108 
——S. 17 (3) — Transfer of suit premises 
during pendency of suit for ejectment — 
Rent demanded by transferee for period sub- 
sequent to transfer — Deposit of rent up to 
July 1976 — Transferee’s application under 
S. 17 (3) — Absence of relationship of land- 
lord and tenant between parties — Striking 
out of tenant’s defence — Not justified 
(Jan) 15 
——S. 17 (3) — Ejectment suit — Striking 
out defence — Waiver of right by landlord, 
when constituted (May) 155 A 
———S§. 17 (3) — Limitation Act (36 of 1963), 
Art. 137 — Suit for ejectment — Application 
for striking out defence of tenant for failure 
to comply with provisions of S. 17 — Ap- 
plication being one filed in a pending suit 
cannot be governed by any rule of limitation 
— Hence Art. 137 is not applicable 


(Sep) 280 C 
——S. 21 — See Ibid, S. 17 (1) 

(Sep) 280 B 
——S. 22 — See Ibid, S. 17 (1) 

(Sep) 280 B 


-——Ss. 29-B and 13 (f) — Eviction of tenant 
on ground of bona fide requirement — Land- 
lord a retired army officer — Withdrawal of 
suit with liberty to file application undes 
Section 29-B — Permission, held, validly 
granted {May} 152 
S. 40 (2) (b) — See Houses and Rents — 
W. B. Premises Rent Control (Temporary 
Provisions) Act (17 of 1950), S. 12 (1) (c} 
(Apr) 131 





Imports and Exports (Control) Act (18 of 
1947), S. 3 — See Export (Control) Order 
(1977), Sch. 1, Part A, Item No. 55 and 
Para. 3 (1) (Nov) 341 


Interpretation of Statutes —- See Divorce Act 
(1869), S. 19 (Jul) 214 
Incorporation of single section of one 
Statute into another — Rule of interpretation 
(Mar) 70 B (FB) 
Land Acquisition Act (1 of 1894), Ss. 9, 25 
(2) and 11 — Notice under Section 9 — 
Claim to compensation before Collector can 
be oral or in writing under S. 25 (2) — Auth- 
orities must prove that no claim oral or 
written was made before Collector 
(May) 170 





_decree on 11-4-1975 is in time 


Land Acquisition Act (contd) “°° ~ 
——S, 11 — See Ibid, S. 9 (May) 170 
——S. 25 (2) — See Ibid, S. 9 (May) 170 


Letters Patent (Cal), Ci. 12 — Plaintiff A 
granted leave under Cl. 12, to institute suit 
in Calcutta High Court — Application for 
revocation of leave — Hardship — Balance 
of convenience (May) 159 
Limitation Act (9 of 1908), Art. 36 — Suit 
for damages filed beyond two years from 
date of wrongful act is barred (Oct) 292 B 
Limitation Act (36 of 1963), S. 15 and Arti 
cle 137 — Mortgage suit — Preliminary ‘de- 
cree passed on 26-3-1968 — In appeal inte- 
rim stay granted — Appeal dismissed for de- 
fault on 11-4-1972 — Application for final 
(Nov) 328 
‘Arts. 64, 65 — Adverse possession — 
Plea, when available (Feb) 57 
——Art. 65 — Adverse possession —- Plea as 
to — Right of minor — Ambit of 

(Aug) 230 D 
——Art. 67 — See Houses and Rents — 
W. B. Premises Tenancy Act (1956), S. 13 (1) 





(Sep) 271 A 
—— Art. 97 — See 
{1) Hindu Succession Act (1956), S. 22 
(Feb) 53 A 


(2) Tenancy Laws — W. B. Land Reforms 


Act (1956), S. 8 (Jun) 181 C 
——Art. 137 — See 
(1) Ibid, S. 15 (Nov) 328 


(2) Houses and Rents — W. B. Premises 
Tenancy Act (1956), S. 13 (1) 

(Sep) 271 A 

(3) Houses and Rents — W. B. Premises 
Tenancy Act (1956), S. 17 (3) 

(Sep) 280 C 

Marriage Laws (Amendment) Act (68 of 

1976), S. 39 (b) — Relief available under 

amended law — Cannot be granted unless 

prayed for and petition amended accordingly 

(Dec) 370 D 

——S. 39 (1) — Amendment though affect- 

ing substantive rights has retrospective effect 


(Dec) 370 B 
——S. 39 (1) — See Hindu Marriage Act 
(1955), S. 28 (4) (Jan) 1 (FB) 


Mines and Minerals (Regulation and Dev- 
elopment) Act (67 of 1957), S. 3 (e) and 
S. 15 — Central Govt. Notification No. 
G. S. R. 436 dated 1-6-1958 issued under 
Section 3 (e) — West Bengal Minor Minerals 
Rules 1973 framed under Section 15, Rule 3 
(f) and (i) — Earth used for manufacture of 
bricks is brick earth — Such earth is minor 
mineral within Notification dated 1-6-1958 
and Rule 3(f) — 1973 Rules are not ultra 
vires Tan) 3 
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Mines & Minerals (Regulation and Develop- 
ment) Act (contd.) 

S. 15 — See Ibid, S. 3 ©) (Jan) 3 
Motor Vehicles Act (4 of 1939), S. 110-B — 
Inviting passengers to travel on the top of 
an overcrowded bus is itself a rash and 
negligent act (May) 165 A 
——S. 110-B — Contributory negligence — 
Doctrine of — Applicability (May) 165 B 
MUNICIPALITIES 

—Caleutta Municipal Act (33 of 1951), Sec- 
tions 174, and 180 — Flats of a building se- 
parately and independently owned and 
enjoyed — Some flats already separately as- 
sessed — Rest of the flats too should be so 
assessed (Apr) 141 


——S. 18 — See Ibid, S. 174 (Apr) 141 


——Sch. 16, Part 7, Rr. 51, 56, 57 (2) — 
Application for sanction of building plan — 
Failure to furnish particulars — Effect 
(Jan) 17 C 
——-Sch. 16, Part 7, R. 52 — Application for 
sanction of building plan — Person applying 
need not be owner of land (Jan) 17 A 
~—-Sch. 16, Part 7, R, 56 — See Ibid, Sche- 
dule 16, Part 7, R. 51 (Jan) 17C 


——Sch. 16, Part 7, R. 56 — “Deemed sanc- 
tion” of building plan — Applicant’s seeking 
sanction on merits amounts to waiver of 
right under “deemed sanction” (Jan) 17 B 
——Sch. 16, Part 7, R. 57(2) — See Ibid, 
Sch. 16, Part 7, R. 51 (Jan) 17 C 





Negotiable Instraments Act (26 of 1881), 
S. 131 — See Torts — Negligence — Suit for 
damages (Oct) 292 
Partnership Act (9 of 1932), S. 44 ) & (g) 
— See Arbitration Act (1940), S. 2 (a) 

(Dec) 354 B 
Registration Act (16 of 1908), S. 17 — Lease 
— Agreement — Registration —- Necessity 

(Apr) 128 A 
Specific Relief Act (47 of 1963), S. 10 — 
Contract Act (1872), Ss. 2 (h), 10 — Title 
suit compromised between parties — Com- 
promise was a concluded agreement enforce- 
able by law — Fact that defendant could 
waive his right to purchase was not a cri- 
terion to determine whether there was a 
binding contract {Sep) 258 A 
-——S. 15 — Suit for specific performance of 
contract by one of co-promisees — Maintain- 


ability (Sep) 258 B 
——S. 16 — See Contract Act (1872), S. 55 
(Jan) 5 


b 
——Ss. 34, 39 — Who can claim relief under 
— Person having only contingent interest in 





Specific Relief Act (contd.) 
suit property — Whether entitled to claim 
relief (Feb) 45 
——S. 37 — See Tenancy Laws — W. B. 
Land Reforms Act (1956), S. 21 (3) 

(Jun) 206 
~—S. 39 — See Ibid, S, 34 (Feb). 45 
Succession Act (39 of 1925), Ss. 211, 306 and 
213 (1) — Civil P. C. (1908), S. 2(11) and 
Order 22, Rule 3 — Death of one of the 
joint plaintiffs — Application for substitu- 
tion in place of deceased plaintiff by executor 
appointed under the Will — Section 213 (1) 
does not operate as a bar (Apr) 117 
——S. 213 — Section does not prevent ex- 


ecutor from dealing with property of de- 
ceased without obtaining probate (Apr) 143 
——S. 213 (1) — See Ibid, S. 211 (Apr) 117 
——S. 306 — See Ibid, S. 211 {Apr) 117 


Tea Act (29 of 1953), S. 16-E (Introduced in 
1976) — Taking over management of Tea 
undertaking by Government — Condition 
precedent (Sep) 282 A 
S. 16-E (introduced in 1976) —- Waking 
over management of Tea unit — Satisfaction 
of Central Government as to reckless invest- 
ments on assets etc. by the unit. (1979) 1 
~—S. 16-E (Introduced in 1976) — Taking 
Cal HCN 418, Reversed (Sep) 282 B 
over management of Tea unit — Satisfaction 
of Central Government — Scrutiny by Court 
— Necessity to place material before Court 
(Sep) 282 C 
—S. 16-E (introduced in 1976) — Waking 
over management of Tea unit — Satisfaction 
of Government — Must be based on germane 
grounds (Sep) 282 D 
S. 16-E (introduced in 1976) — Waking 
over management of Tea undertaking — 
Power under Section 16-E is emergency 
power — Exercise of — Giving opportunity 
of representation not necessary (Sep) 282E 


TENANCY LAWS 


—Calcutta Thika Tenancy Act (2 of 1949), 
Ss. 2 (5) and 5 — Thika tenant — Conditions 
to be satisfied — Thika tenant continuing in 
possession of land after expiry of lease — 
Proper forum for eviction of such person 
(Jun) 208 
——S. 5 — See Ibid, S. 265) (Jun) 208 
—West Bengal Estates Acquisition Act (1 of 
1954), S. 5 (1) (aa) (as amended by W. B. 
Estates Acquisition (Second Amendment) Act 
1957) — Applicability with retrospective 
effect. (1965) 69 Cal WN 819, Reverseds 
(1977) 81 Cal WN 361, Overruled 
(Feb) 61 (FB) 
-—-S, 5-A — See also Constitution of India, 
Art. 227 (May) 175 A 
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Tenancy Laws — W. B. Estates Acquisition 
Act (contd.) 
——Ss. 5-A, 49 and 52 — Acquisition of 
estates of raiyats — Notification under S. 49 
bringing Chap. VI into force on 10-4-1956 — 
Effect (May) 161 (FB) 
S. 5-A — Scope and object of enquiry 
under S. 5-A (May) 175 B 
—S. 5-A — Revenue Officers and the ap- 
pellate authorities are not judges in their 





own cause — Provision not unconstitutional 
for conferring quasi-judicial functions on the 
executive (May) 175 C 


—Ss, 5-A (1) and 5-A (7) (iii) — Deed being 
one of gift and executed by the father in 
favour of his sons during the period referred 
to undey Section 5-A (1) held attracted the 
presumption under S. 5-A (7) (iii) that it was 
not bona fide (May) 175 E 


-——S. 5-A (6) — See Constitution of India, 


Art. 227 (May) 175 D 
——S, 5-A (7) (iii) — See Ibid, S. 5-A (1) 
(May) 175 E 


——S. 6 (1) (e) — Grant of right to rear and 
catch fish —- Grantee does not become tenant. 
AIR 1958 Cal 114 held to be impliedly over- 
ruled in AIR 1973 Cal 168 (SC) 
(Jun) 204 B 
—S. 49 — See Ibid, S. 5-A 
(May) 161 (FB) 
—S. 52 — See Ibid, S. 5-A 
(May) 161 (FB) 
—West Bengal Estates Acquisition Rules 
(1954), R. 9(c) — See Constitution of India, 
Art. 227 (May} 175 A 
—West Bengal Land Reforms Act (10 of 
1956), S. 2(6) — See Ibid, S. 8 (1) 


(Jun) 181 D 

——S. 8 — See also 
(1) Civil P. C. (1908), S. 11 (Jun) 181B 
(2) Civil P. C. (1908), S. 115 (May) 158 


——S. 3 — Limitation Act (1963), Art. 97 
— Application for pre-emption under S. 8 
filed on footing that applicant was co-sharer 
— Subsequent pre-emption application filed 
on ground of vicinage — There is no new 
cause of action — Therefore question of 
limitation of four months does not arise in 
case of second application. (1975) 1 Cal LJ 
494, Net foowed in view of AIR 1978 Cal 
482. Gun} 181 C 
——Ss. 8 (1) and 2 (6) — Entire holding 
. transferred and not only portion or share 
thereof — Right of pre-emption to contigu- 
ous tenant is not available under S. 8 (1) 
Gun) 181 D 
——S. 18 — See Ibid, S. 21 (3) (Jun) 206 
——Ss. 21 (3) and 18 — Specific Relief Act 
(1963), S. 37 — Bar on jurisdiction under 


Tenancy Laws — W. B. Land Reforms Act 
(contd.) 

Section 21 (3) — Civil Court not barred 

from granting temporary injunction even if 

question as to status of person as bargadar 

involved (Jun) 206 


Tert — Contributory negligence — Doctrine 
of — See Motor Vehicles Act (1939), Sec- 





tion 110-B (May) 165 B 
Malicious prosecution — Suit for 
damages — Onus and presumption. AIR 


1958 Pat 329; AIR 1969 Pat 102 and AIR 
1970 Ori 91, Dissented from (Apr) 121 
——Negligence — See Motor Vehicles Act 
(1939), S. 110-B (May) 165 A 
—-Negligence — Suit for damages — Con- 
tract for purchase and sale of shares provid- 
ing that shares will be delivered through bank 
— Seller’s bank receiving payment from pur- 
chaser against delivery of shares as per in- 
structions from its customer — Shares sub- 
sequently found to be stolen property — Suit 
by purchaser — Liability of bank. ILR 
(1973) 1 Cal 660, Reversed (Oct) 292 A 
Transfer of Property Act (4 of 1882), S. 105 
— See also Registration Act (1908), S. 17 


(Apr) 128 
——Ss. 105, 108 (1) — Tenancy by payment 
and acceptance of rent — Relationship of 
landlord and tenant — Proof (Apr) 128 B 


~—S. 106 — Notice under — Suit for evic- 
tion under Section 13(6), W. B. Premises 
Tenancy Act — Notice under S. 106, T. P. 
Act not necessary (Dec) 381 C 
-——S. 108 (1) — See Ibid, S. 105 
(Apr) 128 
-——S. 108 (p) — See Ibid, S. 114-A 
(Mar) 70 A (FB) 
—S. 112 — See Evidence Act (1872), Sec- 
tion 115 (May) 155 B 


-——Ss, 114-A and 108 (p) — Ejectment of 
tenant on ground specified in S. 13 (1) (b), 
W. B. Premises Tenancy Act — Notice under 
S. 114-A is not necessary (Mar) 70 A (FB) 
——S. 126 — See Hindu Law — Debutter 
property (Aug) 255 
Urban Land (Ceiling and Regulation) Act 
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FULL BENCH 


SANKAR PRASAD MITRA, C. J, 
SABYASACHI MUKHARJI AND 
S. K. DATTA, JJ. 


Mrs. Debi Bhaduri, Appellant v. Ku- 
marjib Bhaduri, Respondent. 


Full Bench Ref. No. 2 of 1978 in A.F, 
O.D. No. 139 of 1978, D/- 31-7-1979. 


Hindu Marriage Act (1955) (as amend- 
ed in 1976), S. 28 (4) — Marriage Laws 
(Amendment) Act (1976), S. 39 (1) (i) — 
Appeal — Limitation-— Appeal arising 
from the proceeding which was pending 
at the date of commencement of Amend- 
ment Act but was decreed after such 
commencement — In view of S. 39 (1) (i) 
appeal would be governed by amended 
S. 28 (4) — Period of limitation of 30 
days prescribed by Amendment Act and 
not the original period of 90 days under 
Limitation Act, 1963 would be applicable. 


The law of limitation being a proce- 
dural law, whenever amended, should 
be retrospective in operation, unless there 
are strong reasons to the contrary. In 
the Marriage Laws Amendment Act of 
1976, however, there is an express pro- 
vision in this behalf in Section 39 (1). 
(1851-54) 5 Moo Ind App 234 (PC), Foll 

(Paras 16, 17, 20) 
Cases Referred: Chronological Paras 


(1977) F.M.A.T. No. 372 of 1977 (Since 
re-numbered as F.M.A. No. 506 of 1977) 
(Cal) . 12 

(1851-54) 5 Moo Ind App 234 (PC) 18 

B. K. Bhose and Sambhunath Chatter- 

Jee, for Appellant; Ranjit Kr. Banerjee 
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and Sunil Krishna Datta, for Respon- 
dent. . 

SANKAR -PRASAD MITRA, C. J.:— 
This matter has been referred to a Full 
Bench under the provisions of Rule 3 
of Chapter VII of the Appellate Side 
Rules by a Bench consisting of Anil K. 
Sen and B. C. Chakrabarti, JJ. 

2. On August 14, 1974 the respondent 
in this appeal instituted Matrimonial Suit 
No. 375 of 1974 (since renumbered as 
Matrimonial Suit No. 24 of 1976) in the 


-9th Court of the Additional District 


Judge at Alipore against the appellant. 
In the plant a decree for judicial sepa- 
ration was originally claimed. Later on, 
the plaint was amended and a decree for 
divorce was asked for. 


3. On May 27, 1976 the Marriage Laws 
(Amendment) Act, 1976- came into force 
amending certain provisions of the Hindu 
Marriage Act, 1955 and the Special Mar- 
riage Act, 1954, 

4. On July 19, 1977 the 
passed a decree for divorce. 

5. On September 6, 1977 the present 
appeal was preferred. 

6. Section 28 of the Hindu Marriage 
Act, 1955, as it originally stood, was as 
follows:— 

“All decrees and orders made by the 
Court in any proceeding under this Act 
shall be enforced in like manner as the 
decrees and orders of the court made in 
the exercise of the original civil jurisdic- 
tion are enforced, and may be appealed 
from under any law for the time being 
in force: 

Provided that there shall be no appeal 
on the subject of costs only.” 

7. In view of the above provisions the 
appeal to this Court was covered by 


trial court 
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Article 116 of the Limitation Act, 1963 
which provided for a period of 90 days 
from the date of the decree which was 
a decree under the Code of Civil Proce- 
dure, 1908 and the appeal was to the 
High Court from that decree. 

8. The above Section 28 of the Hindu 
Marriage Act, 1955 was amended by the 
said Amendment Act. The amended Sec- 
tion 28 (4) ran thus: 

“Every appeal under this section shall 
be preferred within a period of 30 days 
from the date of the decree or order.” 

9. In the instant appeal the Stamp 
Reporter took the view that the amended 
provision noted above would not be ap- 
plicable because the proceeding out of 
which the appeal arose was instituted 
before the amendment. According to the 
Stamp Reporter the amendment had no 
application to pending proceedings. He 
computed limitation on the basis of 
Article 116 of the Limitation Act, 1963 
and made a report that the appeal was 
presented in time. 


10. At the time of preferring the ap- 
peal an application under Section 5 of 
the Limitation Act was also made by the 
appellant. But on the basis of the Stamp 
Reporter’s report, M. M. Dutt and R. K. 
Sharma, JJ. allowed the appellant peti- 
tioner to withdraw the application under 
Section 5 of the Limitation Act. 

11. The respondent then appeared and 
made an application raising a dispute 
that the appeal was barred by limitation. 
The respondent also prayed that the 
point of imitation should be decided as 
a preliminary issue. 


12. The Stamp Reporter made his 
report relymg on a decision of N. C. 
Mukherji and B. C. Ray, JJ. in F.M.A.T. 
No. 372 of 1977 (since renumbered as 
F.M.A. No. 506 of 1977). This Division 
Bench has held that there is no retro- 
spective force in the amended Act and the 
right of appeal being a substantive right, 
the time for preferring an appeal would 
be governed by the law as it stood be- 
fore the amending Act came into force. 


13. The respondent’s application rais- 
ing the question of limitation came up 
for hearing before Anil K. Sen and B. C. 
Chakrabarti, JJ. This Division Bench was 
unable to agree with the previous Divi- 
sion Bench on the issue of limitation. 
That is why the present reference was 
made. The following questions have been 
referred to us: 

1. Whether in view of Section 39 (1) (i) 
of the Marriage Laws (Amendment) Act, 
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1976, the view expressed by the learned 
Judges N. C. Mukherji and B. C. Ray 
that there is no retrospective force 
in the amending Act is a correct propo- 
sition of law? 

2. What would be the period of limi- 
tation for presenting an appeal under 
Section 28 of the Hindu Marriage Act 
where the proceeding out of which the 
appeal arises was pending at the date of 
commencement of the Marriage Laws 
(Amendment) Act, 1976, but was decreed 
after such commencement? 

14. The Division Bench presided over 
by Anil K. Sen, J. has noted, inter alia, 
that one of the most vital sections of the 
Amendment Act has not been brought 
to the notice of the Division Bench pre- 
sided over by N. C. Mukherji, J. and 
that section 1s Section’ 39 (1) which is as 
follows:— 

“All petitions and proceedings in 
causes and matters matrimonial which ~ 
are pending ın any court at the com- 
mencement of the Marriage Laws (Am- 
endment) Act, 1976, shall be dealt with 
and decided by such court— 

(i) if ıt 1s a petition or proceeding un~ 
der the Hindu Marriage Act, then so far 
as may be as if it had been originally in- 
stituted therein under the Hindu Marri- 
age Act, as amended by this Act; 

(ii) if it is a petition or proceeding un- 
der the Special Marriage Act, then so 
far as may be as if it had been original- 
ly instituted therein under the Special 
Marriage Act, as amended by this Act.” 

15. It seems that there has been a 
confusion in the printing of the Amend- 
ment Act itself. In Chapter II amend- 
ments to the Hindu Marriage Act, 1955 
have been mentioned. In Chapter HI am- 
endments to the Special Marriage Act, 
1954 have been specified. Section 39 (1) 
which covers amendments to both the 
Acts should have been printed in a dif- 
ferent chapter altogether. But that un- 
fortunately has not been done. 


16. It 1s clear that in view of the pro- 
visions of Section 39 (1) (i) the present 
appeal would be governed by the Hindu 
Marriage Act, 1955 as amended by the 
Marriage Laws (Amendment) Act, 1976 
and the period of limitation prescribed 
by the Amendment Act and not the ori- 
ginal period under the Limitation Act, 
1963 would be applicable to the present 
appeal. 

17. The instant appeal, therefore, 
should have been filed within a period of 
30 days as prescribed by Section 28 (4) 
of the Hindu Marriage Act, 1955 as am- 


1980 


ended by the Amendment 
The appeal, therefore, was barred by 
limitation and the application under 
Section 5 of the Limitation Act had to 
be dealt with and disposed of by this 
Court on merits, 

18. We may also point out that it is 
well settled by a long series of decisions 
that although the right of appeal is a 
substantive right, issues or questions re- 
lating to lumitation in respect of such 
appeals are merely procedural. The ear- 
liest judgment on this subject to which 
our attention has been drawn is the judg- 
ment of the Judicial Committee in Her 
Highness Ruckmaboye v. Lulloobhoy 
Mottichund reported in (1851-54) 5 Moo 
Ind App 234 (PC). 

The Judicial Committee at 
observed:— 

“In truth, it has become almost an 
axiom in jurisprudence, that a law of 
prescription, or law of limitation, which 
is meant by that denomination, is a law 
relating to procedure having reference 
only to the lex fori.” 


19. It is also well known that altera- 
tions in the form of procedure are always 
retrospective unless there is some good 
reason or other why they should not be. 
In other words, if a statute deals merely 
with the procedure in an action, and 
does not affect the rights of the parties, 
it will be held to apply prima facie to 
all actions pending as well as future: 
vide Craies on Statute Law, 7th Edition, 
p. 401. — 


20. The law of limitation being a pro- 
cedural law, whenever amended, should 
be retrospective in operation, unless 
there are strong reasons to the contrary. 
In the present Amendment Act, however, 
there is an express provision in this be- 
half in Section 39 (1). 

21. We therefore answer the ques- 
tions referred to us as follows; 

I. No. 

2. 30 days. 

22. The appeal may now be placed 
before the appropriate Bench for dis- 
posal, We make it clear that this deci- 
sion would not affect or prejudice the 
rights, if any, of the appellant to make 
an application under Section 5 of the 
Limitation Act. 

23. The reference is accordingly dis- 
posed of. 

SABYASACHI MUKHARBJI, 


Act of 1976, 


p. 265 has 


J:— I 


agree, 
S. K. DATTA, J.:— I agree. 
Answer accordingly, 
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DIPAK KUMAR SEN, J. 
Hundraj Mariwalla, Petitioner v. Addi- 
tional District Magistrate (L. R.) and 
others, Opposite Parties, i 


C. R. Nos, 15218-15219(W] of 1975, Di- 
18-7-1979, 

Mines and Minerals (Regulation and 
Development) Act (1957), S. 3 (e) and S. 15 
— Central Govt. Nofitication No. G.S.R. 436 
dated 1-6-58 issued under S. 3 (e) — West 
Bengal Minor Minerals Rules 1973 framed 
under S. 15, R. 3 (£f) and (i) — Earth used 
for manufacture of bricks is brick earth — 
Such earth is minor mineral within Notifica- 
tion dated 1-6-58 and R. 3 (f) — 1973 Rules 
providing for taking out licence and pay- 
ing royalty for quarrying brick earth are 


not ultra vires. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1979 Cal 139 8 
AIR 1978 SC 1587 8, 9 
AIR 1975 All 386 8 
AIR 1972 Punj & Har 356 (FB) 8 
AIR 1969 Cal 281 7, 8, 9 
AIR 1965 Pat 491 8 


Ramapati Ray, for Petitioner; P. N. 
Palit, for Opposite Parties, 


ORDER:— Hundraj Mariwalla, the pe- 
titioner, herein carries on the business 
of manufacturing of bricks. For such 
manufacture the petitioner ‘obtains ordi- 
nary earth from 4.22 acres of land under 
different plots under different khatians 
in Mouza Kumrakhali, P.S. Sonarpur, 
Dist. 24-Parganas. In 1969 the petitioner 
obtained a permit from the Additional 
District Magistrate, 24-Parganas for dig- 
ging and using earth from the said lands 
for manufacturing bricks, which has 
since been successively renewed. The 
final renewal was up to the 3lst March 
1975. One of the terms of the said per- 
mit is as follows:— 


“The Raryat shall not himself, or per 
mit any person to quarry or dig or use 
any earth or clay from his land except 
under a lease granted under the Mines 
and Minerais (Regulation and Develop- 
ment) Act, 1957 (Act No. 67 of 1957).” 


2. On the 21st May 1971 the Addi- 
tional District Magistrate served a notice 
on the petitioner directing him to take 
out a mining lease under the West Ben- 
gal Mines and Minerals Rules, 1959, 
within a month from the date of receipt 
of the said notice. The petitioner submit- 
ted a written objection thereto. Subse- 
quently on the 2nd March 1974 the Addi- 
tional District Magistrate again served 
another notice on the petitioner calling 
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upon him to take out a mining lease 
under the West Bengal Mines and Mine- 
rals Rules, 1959 to which the petitioner 
again objected in writing. Finally, the 
Additional District Magistrate issued an 
order on the 7th May 1975 directing the 
petitioner to apply for a quarry permit 
under Rule 25 of the West Bengal Minor 
Minerals Rules, 1973 on or before the 
20th May 1975. It was stated that on the 
petitioner’s failing to comply with the 
order legal action will be taken against 
the petitioner. In the present application 
the petitioner has sought to impugn the 
said two notices dated the 21st May 1971 
and the 2nd March 1974 as also the said 
order dated the 7th May 1975. The peti- 
tioner contends that he uses ordinary 
earth for the purpose of manufacture of 
bricks which is neither a mineral nor a 
minor mineral within the meaning of 
the Minor Minerals (Regulation and De- 
velopment) Act, 1957 or of the West Ben- 
gal Minor Minerals Rules, 1973. 

3. The petitioners grounds for im- 
pugning the said two notices and the 
order are, inter alia, as follows:— 

(a) Ordinary earth used for brick mak~ 
ing does not come within the definition 
of minor minerals as laid down in Sec- 
tion 3 (e) of the Mines & Mineral (Regu- 
lation and Development) Act, 1957; 

(b) The Rules so far as they provide 
for taking out a licence and paying royal- 
ty for digging of ordinary earth are 
ultra vires the rule making power con- 
ferred by the Mines and Mineral (Regu- 
lation and Development) Act, 1957. 


4. The present Rule was issued on the 
4th August 1975 calling upon the respon- 
dents, namely, the Additional District 
Magistrate, 24-Parganas, the Junior Land 
Reforms Officer, Sonarpur; the Sub-Divi- 
sional Land Reforms Officer, Alipore and 
the State of West Bengal to show cause 
why appropriate Writs should not be 
issued directing them to forbear from 
giving effect to the said impugned notices 
and the order and commanding them to 
refrain from proceeding thereunder and 
for setting aside or quashing the same. 

5. At the hearing, learned Advocate 
appearing for the petitioner has drawn 
my attention to the relevant provisions 
of the Mimes and Minerals (Regulation 
and Development) Act, 1957 as follows:— 

S. 3 (a)}— ‘Minerals’ includes all mine- 
rals except mineral oils. 


S. 3 (e}— ‘Minor Minerals’ means 
building stones, gravel, ordinary clay, 
ordinary sand other than sand used for 
prescribed purposes, and any other mi~ 
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neral which the Central Government 
may, by notification in the Official 
Gazette, declare to be a minor mineral. 

S. 15 (1)— The State Government may 
by notification in the Official Gazette 
make rules for regulating the grant of 
quarry leases, mining leases or other 
mineral concessions in respect of minor 
minerals and for purposes connected 
therewith. 


6. ` He also referred to the West Ben- 
gal Minor Minerals Rules, 1973 framed 
under the said Mines and Minerals (Re- 
gulation and Development) Act, 1957, 
Rule 3 of the said Rules provides as fol- 
lows:— g 

Rule 3: In these rules unless the cons 
text otherwise requires— 

(£) ‘Mineral’ means minor minerals as 
defined ın clause (e) of Section 3 of the 
Mines and Minerals (Regulation and De- 
velopment) Act, 1957. 

G) ‘Quarry Permit’ means a permit 

granted under Chapter IH of these rules 
to extract and remove any minor mine- 
ral in specified quantities from a specie 
fied area. 
_%. The learned Advocate for the peti 
tioner cited a decision of this Court in 
State of West Bengal v. Jagadamba Pra- 
sad Singh reported in AIR 1969 Cal 281. 
where it was held by a Division Bench 
that Schedule I of the Rules so far as 
it provided for taking out of a licence 
and paying royalty for digging up ordi- 
nary earth for brick making was ultra 
vires the rule making power in S. 15 (1) 
of Mines and Minerals (Regulations and 
Development) Act, 1957. It was held that 
the expression ‘minor minerals’ included 
ordinary clay but did not include ordi- 
nary earth and ordinary clay and ordi- 
nary earth could not be equated. 


8- This application is opposed on be- 
half of the respondents Nos. 1, 2, 3 & 4 
An affidavit of the Junior Land Reforms 
Officer, Sonarpur Land Reforms Circle, 
affirmed on the 6th June 1979 has been 
filed in opposition to the petition, The 
learned Advocate appearing for the re- 
spondents has drawn my attention to a 
subsequent decision of this Court in 
Sanat Kumar Burman v. Collector, Burd~ 
wan reported in AIR 1979 Cal 139 where 
a Single Bench of this Court followed a 
decision of the Supreme Court in Bana- 
rasi Das Chadha & Bros. y. Lt. Governor, 
Delhi Adiminstration reported in AIR 
1978 SC 1587. The Supreme Court held 
in that case that brick earth was to be 
treated as a minor mineral under the 
Mines and Minerals (Regulation and De- 
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velopment) Act, 1957 as the Central Gov- 
ernment in exercise of powers conferred 
by Section 3 (e) of the Mines and Mine- 
rals (Regulation and Development) Act, 
1957 had by a notification No. G.S.R. 436 
dated the ist June 1958 declared brick 
earth to be a minor mineral, The Sup- 
reme Court observed as follows:— 

“In the context of the Mines & Mine- 
rals (Regulation and Development) Act, 
we have no doubt that the word ‘mine- 
ral’ is of sufficient amplitude to include 
brick earth. As already observed by us 
if the expression minor mineral as de- 
fined in the Act includes ordinary clay 
and ordinary sand, there is no earthly 
reason why brick earth should not be 
held to be any other mineral which may 
be declared as a minor mineral. We do 
not think it necessary to pursue the mat- 
ter further except to say that this was 
the view taken in Laddu Mal v. State of 
Bihar, AIR 1965 Pat 491; Amar Singh 
Modilal v. State of Haryana, AIR 1972 
Punj & Har 356 (FB) and Sharma & Co. 
v. State of U. P., AIR 1975 All 386. We 
do not agree with the view of the Cal- 
cutta High Court in the State of West 
Bengal v. Jagadamba Prasad Singh, AIR 
1969 Cal 281 because nobody speaks of 
‘ordinary earth’ as a mineral, it is not 
a minor mimeral as defined in the Mines 
and Minerais (Regulation and Develop- 
ment) Act,” 


9. In the instant case, admittedly, the 
petitioner is quarrying earth and using 
the same for the purpose of manufacture 
of bricks. Such earth therefore is to be 
deemed to be brick earth. In that view 
of the matter such earth falls within the 
mischief of the notification issued by the 
Central Government on Ist June 1958 and 
has to be treated as minor mineral. In 
view of the decision of the Supreme 
Court in Banarasi Das Chaddha & Bros. 
(supra), the decision of this Court in 


Jagadamba Prasad (supra) cannot be 
held to be good law. 

10. The learned Advocate appearing 
for the petitioner sought to distinguish 


between the expression ‘ordinary earth’ 
and ‘brick earth’, but in view of the ac~ 
tual user of the earth in question it ap- 
pears that such distinction will make no 
difference in the dispute involved in the 
instant case. For the reasons above the 
petitioner is not entitled to succeed in 
this application. The Rule is discharged. 
Interim orders, if any, are vacated. There 
will be no order as to costs. 

i Application dismiss 
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SALIL KUMAR DATTA, J. 


Sambhunath Chakravarty, Appellant 
v. Sm. Sushama Sinha, Respondent. 


A. F. A. D. No, 1375 of 1973, D/- 20-7- 
1979. 


Contract Act (1872), S. 55 — Specific 
Relief Act (1963), S. 16 — Contract of 
sale with condition of reconveyance — 
Stipulation that if amount was not paid 
by fixed date vendor wouid be debarred 
from enforcing condition of reconvey- 
ance does not make time essence of con- 
tract. 


A conveyed property to B for certain 
amount on condition that if the amount 
was repaid within a certain date B would 
reconvey the property to A and on 
failure of A to pay or tender the amount 
as stipulated A would be debarred from 
enforcing the contract of reconveyance. 
When in spite of tender of the amount 
B failed to reconvey the property A fil- 
ed a suit for specific performance of the 
contract of reconveyance. 


Held, the presence of the forfeiture 
clause without more was not indicative 
of the condition that time was the es- 
sence of the contract. Even in the writ- 
ten statement as in his evidence B did 
not state that time was the essence of 
the contract. Therefore time could not 
be held to be the essence of the contract. 
In the absence of avoidance of the con- 
tract by B till at least the filing of the 
written statement A was entitled to de- 
posit the amount of consideration in 
Court (8 months after institution of the 
suit) to indicate his readiness to perform 
his part of the contract provided it was 
within the period of limitation which 
was 3 years from the date fixed for per- 
formance. A was therefore entitled to 
reconveyance of the property. AIR 1977 
SC 1005 and AIR 1928 PC 208 and AIR 
1967 SC 868 and AIR 1920 Cal 651, Rel. 
on. (Paras 3, 10, 12) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1005 10 
AIR 1967 SC 868 
ATR 1928 PC 208: 26 All LJ 1220 12 
(1920) 24 Cal WN 330: AIR 1920 Cal 651 

10 

Kishore Mukherjee and Dhirendra 
Kumar Das, for Appellant; Tarun Chat- 
terjee, for Respondent. 

SUDGMENT:—This is an appeal against 
a judgment and decree of reversal. The 
plaintiff instituted the suit on April 11, 
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1968 alleging that her husband required 
à sum of Rs. 4,500 at the material time 
and to obtain the amount she entered 
into a contract of loan with the defen- 
dant for the said amount against con- 
veyance to him of two properties one for 
Rs. 1,000 and the other for Rs. 3,500 on 
condition that if the amounts were re- 
paid within Chaitra 1374 B.S. the defen- 
dant would reconvey the properties to 
her. Accordingly the plaintiff executed 
a kobala on Magh 18, 1373 B.S. Febru- 
ary 1, 1967, conveying one of the proper- 
ties to him for Rs. 1,000. There was also 
another kobala whereby the plaintiff 
conveyed other property to the defen- 
dant for Rs. 3,500. On the same day 
there were two agreements executed by 
the defendant and duly registered 
whereby the defendant agreed to recon- 
vey the properties to her under terms 
stated above. The plaintiffs case is that 
she tendered the amount of Rs. 1,000 re- 
peatedly during Chaitra 1374 B.S. but 
the defendant avoided and refused ac- 
ceptance of the same, contrary to the 
terms of the contract. In this state of 
affairs the suit was instituted even prior 
to the expiry of Chaitra 1374 B.S. for a 
decree for specific performance of the 
contract by the defendant as agreed and 
for execution of the kobala in her favour 
in respect of the property comprised in 
her kobala for Rs. 1,000 as aforesaid as 
she was and had been always ready to 
perform her part of the agreement. 


2. The suit was contested by the de- 
fendant by filing a written statement 
wherein the allegations of tender of 
money were denied and it was contend- 
ed that the plaintiff not having perform- 
ed her part of the contract was not en- 
titled to enforce the contract. 


3. The learned Munsif on a trial of 
evidence held that the plaintiff failed to 
prove that she ever performed her part 
of the contract or was ready for per- 
formance within the stipulated period in 
terms of the agreement. The Court fur- 
ther observed that the plaintiff failed 
to deposit the amount in court even as per 
terms of the said agreement. It will ap- 
pear from the record that on April 25, 
1968 the plaintiff filed an application for 
exempting her from depositing the 
amount which prayer was rejected. 
Thereafter on the same day she filed an- 
other application for deposit of the 
amount within a month on the ground 
that the amount was kept in deposit with 
her uncle-in-law who had gone abroad(?) 
This prayer was allowed. On May 21, 
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1968 she made an application for exempt- 
ing her from depositing the money on 
the ground that the amount was kept in 
deposit with her uncle-in-law who had 
gone on pilgrimage and there was likeli- 
hood of inordinate delay in his return 
This prayer was allowed on at the risk 
of the plaintiff. It appears that on Decem- 
ber 23, 1968 the Court fixed January 7, 
1969 for deposit of consideration. 


4. On 7th January, 1969 she filed an- 
other application asking for further time 
for depositing the money as her husband 
being ill could not attend the court and 
the court allowed time till January 27, 
1969 for deposit of the amount when it 
appears the amount was deposited. 


5. The learned Munsif was in opinion 
that as time was the essence of the con- 
tract the plaintiff failed to perform her 
part of the contract within the stipulated 
period, her case of tender being dis- 
believed and accordingly she could not 
compel the defendant for execution of 
the deed of conveyance. The suit accord- 
ingly was dismissed. 


6. On appeal it was noticed by the ap- 
pellate court that, under the agreement, 
Teconveyance was fixed for performance 
within Chaitra 1374 B. S. but this by it- 
self did not conclusively prove that time 
was the essence of the contract. The 
learned Judge held that mere presence of 
the forfeiture clause was not indicative of 
the terms that time was the essence of 
the contract and there was no notice by 
the defendant expressing his intention to 
cancel the contract as required under sec- 
tion 55 of the Contract Act. The appellate 
court further found that there was suffi- 
cient evidence about the tender of money 
in Chaitra 27, 1374 B. S. About the delay 
in deposit of the consideration money in 
court which was more than 8 months and 
not one month as held by the appellate 
Court, it was also held that there was no 
express condition that the amount should 
be deposited along with the plaint or in- 
stitution of the suit. For all these reasons 
the appeal was allowed and plaintiff’s 
suit was decreed. The present appeal is 
against this decision. 


7. Mr Kishore Mukherjee appearing 
for the appellant contended that the 
learned Judge on interpretation of the 
agreement should have held that time 
was the essence of the contract and the 
suit itself was premature as the month 
of Chaitra 1374 B. S. did not pass when 
the suit was filed. He further submitted 
that there was no tender of the amount 


1980 


as the relevant evidence was not consi- 
dered by the learned Judge, who instead 
relied on his imagination instead of facts 
as evidenced by the defendant. 


8 The finding as to tender being a 
finding on fact, without any basic infirmi- 
ty as here, cannot be interfered with in 
this appeal. 

9. The fundamental question requiring 
consideration is whether time was the es- 
sence of the contract for reconveyance. 
According to Mr. Mukherjee, learned 
counsel for the appellant, time was the 
essence of the contract and there being no 
tender of money according to the agree~ 
ment as falsely alleged, the plaintiff was 
not entitled to enforce the agreement. Mr. 
Chatterjee learned Counsel appearing for 
the respondent, submitted that time was 
not essence of the contract as will appear 
from the contract itself and in fact it 
was not so pleaded in the written state- 
ment even. Further, the appellate court’s 
finding on tender, being one of fact, 
could not be assailed in this appeal. 


10. The Supreme Court in Govind 
Prasad v. Hari Dutt, AIR 1977 SC 1005 
observed : 

“It is settled law that the fixation of 
the period within which the contract has 
to be performed does not make the stipu- 
lations as to time the essence of the coa- 
tract. When a contract relates to the sale 
of immovable property it will normally be 
presumed that the time is not the essence 
of the contract (Gomathinayagam Pillai 
v. Palaniswami, AIR 1967 SC 868)........ i 
the intention to treat time as the essence 
of the contract may be evidenced by cir- 
cumstances which are sufficiently strong 
to displace the normal presumption that 
in a contract of sale of land stipulation 
as to time is not the essence of the con- 
tract”, 


An examination of the agreement for sale 
shows that a time limit was fixed for 
completion of the contract and there was 
a further stipulation that on the failure 
of the vendor to pay or to tender the 
amount, it would not be open to her or 
ther heirs to enforce the performance of 
ithe contract, But mere presence of forfei- 
ture clause without more was not indica- 
tive of the condition that time was the 
essence of the contract as was held in 
Mahadeo Prosad v. Narain Chandra, 
(1920) 24 CWN 330. Even in the written 
statement as in his evidence the defen- 
dant did not state that time was the es- 
sence of the contract. In view of the po- 
sition in law and in the attending circum- 
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stances, it is not possible to hold that 
time was the essence of the contract, 

11. The defendant could have avoided 
the contract by notice if there was failure 
to perform her part of the contract by 
the plaintiff within a reasonable time 
even if there was no tender of the consi- 
deration money within Chaitra 1374 B. S. 
in a contract where as we have seen 
time was not the essence of such con- 
tract. There was no such avoidance in 
this case. 


12. It has been held in Ardeshir H. 
Mama v. Flora Sassoon, AIR 1928 PC 208 
(216) and approved in Gomathinayagam 
Pillai v. Palaniswami Nadar, AIR 1967 SC 
868 (872) the plaintiff in a suit for specific 
performance of an agreement must plead 
and prove that he was ready and willing 
to perform his part of the contract conti- 
nuously between the date of contract and 
the date of hearing of the suit. The plain- 
tiff in this case was not so ready after the 
institution of the suit till January 27, 
1969 when the consideration money was 
deposited which she could not do earlier 
obviously as the amount was not within 
her control according to her case. Even 
so in absence of avoidance of the con- 
tract by the defendant till at least the fil- 
ing of the written statements on April 1, 
1969, the plaintiff, it appears, was entitled 
to deposit the amount of consideration in 
court to indicate her readiness to perform 
her part of the contract provided such de- 
posit was within the period of limitation 
which is three years from the date fixed 
for performance. 


13. It is unfortunate that the amount 
of Rs. 1000/- has been lying in court since 
January 1969 without its investment and 
for this both parties are to blame them- 
selves, 


14. In view of the position in law and 
in the attending circumstances, the ap- 
peal fails and is dismissed, the parties 
however will bear their own costs 
throughout, 





Appeal dismissed, 
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Civil Revn. Case No. 7708 (W) of 1974 
D/- 20-3-1979. 

Constitution of India, Arts. 14 and 298 
— Government contracts — Equality of 
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opportunity — Railway Circular direct- 
ing Settlement of Surplus Cultivable 
Lands of Railways on Railway employees 
only — It offends against Art. 14. 

When the purpose of settlement of cer- 
tain Railway lands was their utilisation 
for grow more food‘purpose and yet the 
circular issued in that behalf indicated 
the decision to settle them with Railway 
employees only, the circular was liable to 
be struck down as offending Art. 14. The 
distinction between the employees and 
the private persons had no nexus with 
the purpose of settlement. AIR 1975 SC 
266 Rel. on. (Para 7) 


The people are entitled to have equal 
treatment from the State in respect of 
the executive functions of the State as 
provided in Art. 298. Such as the carrying 
of trade or business or acquisition, hold- 
ing or disposal of property or the making 
of contracts for any purpose. Art. 14, 
which provides for equality. before. the 
law or equal protection of the laws with~ 
in the territory of India, extends to mat- 
ters of public contracts where the State 
is contracting party. The Government 
cannot choose not to deal with or exclude 
any person by discrimination when equa- 
lity of opportunity shall apply to public 
contracts. Exceptions may be in respect 
of executive functions under the authori- 


ty of law or otherwise free from the vice: 


of discrimination on reasonable nexus 
with their objects. Such equality of op- 
portunity is however confined at the 
threshold or at the time of entry into 
the field of consideration of persons with 
whom the Government could contract at 
all and not beyond such state. AIR 1977 


SC 1496, Referred. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1496 5 
AIR 1975 SC 266 4,5 


Nisith Nandan Adhikary with Santimoy 
Panda, for Petitioners; Smriti Kumar Roy 
Chowdhury, for (Nos. 3 and 4) and Ajit 
Kumar Bose, for (Nos. 1 and 2), for Res- 
pondents, 


ORDER :— In this Rule the petitioners 
are claiming that their case for settle- 
ment of the railway surplus land within 
the station limits should also be consi- 
dered by the Railway authorities. The 
case is that they had taken settlement of 
lands which appears to be annual settle- 
ments from the Block Development Off- 
cer acting on behalf of the Railways and 
had been in possession of such lands by 
cultivation on payment of licence fees on 


renewals. All of a sudden the Block De- . 
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velopment Officer expressed his inability 
to renew the licence as no instruction 
had been issued to him from the Rail-. 
ways. In this state of affairs the peti- 
tioners have approached the Court for is-- 
suance of appropriate writ directing the 
respondents, the Railway authorities, who 
admittedly own these lands, for granting 
licenses to them for cultivation of such 
lands and, not distribute the lands to 
anybody else other than the petitioners, 
These lands are situate near and around 
Bahara Station of the Eastern Railway, 
Sealdah Section. 

2. The Rule is being opposed by the 
Railway authorities who have filed an 
affidavit-in-opposition to the petition. It. 
is firstly stated that the petitioners hava 
no legal right to take settlement of the 
Station limits surplus land either from 
the Railway administration or from the 
State Government or its officers duly 
authorised for the purpose. It further 
appears that the Railway authorities 
issued a circular bearing No. 342/O/L 
dated 18-12-73 which should be quoted 
in extenso to appreciate the Railways’ 
position ; . ` 

EASTERN RAILWAY 
No. 342/0/L. Dated Sealdah 18-12-73 
To 
The Block Development Officer, 
P.O. Jaynagar Majilpur, 
Village Jaynagar Majilpur, 
Dist. — 24-Parganas. 

Sub : Utilisation of surplus cultivable 
land for Grow More Food Purpose. 

Surplus cultivable Rly. lands beyond 
station limits handed over to the State 
Government are allotted by the State 
Government through the BDOs and the 
Rly. lands within the Station limits are 
allotted by the Rly. Administration 
among its employees. i 


In recent years there has been some 
dispute in regard to the allotment of 
Rly. lands in some areas between the 
Rly. and the State Government. This dis- ` 
pute in some stations is due to the 
widening of the limits of the stations for 
reasons of various kinds of construction 
works. 

In order to put an end to such dispute 
it has now been decided in modification 
of all previous circulars on the subject, 
that Rly. lands within the station limits 
will be distributed by the Rly. among its 
employees. The area of the station limits ` 
will be taken as follows :— 

(i) At station where there is signal, the 
limit should be outer signal from one side 
to the outer signal on the opposite side, 
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(ii) At station where there is no signal 
but wider area exists, the wider portion 
should be taken as station limit. 


(iii) At station where there is neither 


signal or wider area, the station limit 
Should be taken 300’ on either of the 
platform. 

(iv) In the manned level crossing 200’ 
on either side of the road should not 
be distributed by the State Govt. 

(v) No Rly. land within 300’ on either 
side of the Gangut in between stations 
and quarters of any station should be al- 
lotted by the State Govt. 

You are requested to ensure that the 
demarcation of the land as indicated 
above for the purpose of allotment is 


maintained. 
Sd/- 
18-12 
for DIVISIONAL SUPERINTENDENT, 
SEALDAH. 


Copy forwarded for information to :— 

1. District Magistrate, 24-Pars, Alipore, 
Calcutta-27. 

2. Addl. District Magistrate (N)/24-Par- 
ganas, Barasat. 

3. Dist. Magistrate, Nadia, P.O. Krish- 
nagar, Dist. Nadia. 


4. Dist. Magistrate, Murshidabad, P.O. 
Berhampur, West Bengal. 

5. Principal Agricultural Officer, 
Parganas, Calcutta-27. 

6. Principal Agricultural Officer/Nadia, 
P.O. Krishnagar, Nadia. 

7. Principal Agricultural Officer/Murshi- 
dabad, P.O. Berhampore. 

Copy to the Chief Engineer/Eastern 
Rly. Calcutta for information. 

DEN/HQ & ALL AENS/SDAH Divn. 
and all AIOWs/SDAH Divn. A copy is 
forwarded for information and necy. ac- 
tion, ’ 


24- 


Sd/- 
18-12 
Sr. Divil. Engineer/Sealdah. 

It will appear from this letter that in 
modification of the previous 
these railway lands within station limits 
will be distributed by the Railway 
amongst its employees only. The propri- 
ety of this decision has been challenged 
by Mr. Nisith Nandan Adhikary on be- 
half of the petitioners. 

3. The purpose of settlement of these 
lands is utilisation of the surplus cultiva- 
ble lands for grow more food purpose. If 
production of food is the reason for set- 
tlement the persons like the petitioners 
who are the actual tillers of the soil ap- 
pear to be more suitable for the purpose. 





circulars . 
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On the other hand, the Railway emplo- 
yees are its full time employees and it 
may be said that they will have little 
time to cultivate lands on their own and 
further they may not be as efficient or 
qualified in respect of cultivation as the 
tillers of the soil like the petitioners. It 
is further said that in the event of ne- 
cessity it will be possible for the Rail- 
ways to get back the land from its em- 
ployees whenever such occasion arises. 
This reason has not been expressly or 
impliedly indicated in the letter we have 
quoted above. There is no reason or ma- 
terial before us to think that the Railway 
employees will be so obliging as to va- 
cate possession whenever so called upon 
by the Railways. In such cases the Rail- 
ways may have to take recourse to pro- 
visions of a Public Premises (Eviction of 
Unauthorised Occupants) Act 1971. Such 
Act is available against all including the 
employees of the Railways as also the 
other persons for the purpose of obtain- 
ing recovery of possession. There may 
also be an occasion when a settlee who 
was a Railway employee at the time of 
settlement goes out of the Railway ser- 
vice and it is not provided that in such 
contingency he is to restore possession of 
the land to the Railways. 


4. We may refer in this connection to 
the decision in Erusian Equipment & 
Chemicals Ltd. v. State of West Bengal 
AIR 1975 SC 266 where the Court ob- 
served: 


“Under Art. 298 of the Constitution 
the executive powers of the Union and 
the State shall extend to the carrying on 
of any trade and to the acquisition, hold- 
ing and disposal of property and the 
making of contracts for any purpose. 
The State can carry on executive . func- 
tion by making a law or without mak- 
ing a law. The exercise of such powers 
and functions in trade by the State is 
subject to Part III of the Constitution. 
Art. 14 speaks of equality before the law 
and equal protection of laws. Equality of 
opportunity should apply to matters of 
public contracts. The State has the right 
to trade. The State has there the duty 
to observe equality. An ordinary indi- 
vidual can choose not to deal with any 
person. The Government cannot choose 
to exclude persons by discrimination. 
The order of black listing has the effect 
of depriving a person of equality of op- 
portunity in the matter of public con- 
when the State acts to the 
prejudice of a person it has to be sup- 
ported by legality...... ? 
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5. The Supreme Court considered this 
decision in Radhakrishna v. State of 
Bihar, AIR 1977 SC 1496 holding that 
Erusian Equipment and Chemicals Ltd.’s 
case involved discrimination at the very 
threshold or at the time of entry into 
the field of consideration of persons with 
whom the Government should contract 
at all. At this stage the State acts in 
executive capacity and is bound by the 
obligations obviously of Part III of the 
Constitution. But after the field of ordi- 
nary contract is entered into, the rela- 
tions are no longer governed by the con- 
stitutional provisions but by the con- 
tracts which determine rights and obli- 
gations of parties inter se. 


6. The position thus is that the dis~ 
charge of executive functions of the 
State under Art. 298 like the carrying of 
trade or business or acquisition, holding 
or disposal of property or the making 
of contracts for any purpose, subject to 
legislation by the Union or State, shall 
also be subject to the provisions of Part 
III of the Constitution. Art. 14 which 
provides for equality before the law or 
equal protection of the laws within the 
territory of India extends to matters of 
public contracts where the State is one 
contracting party. The Government can- 
not choose not to deal with or exclude 
any person by discrimination when 
equality of opportunity shall apply to 
public contracts. Exceptions may be in 
respect of executive functions under the 
authority of law or otherwise free from 
the vice of discrimination on reasonable 
nexus with their objects. Such equality 
of opportunity is however confined at 
the threshold or at the time of entry 
into the field of consideration of persons 
with whom the Government could con- 
tract at all and not beyond such state, 


7. Considering the matter in all these 
aspects I do not find any reasonable 
nexus for making a distinction between 
the Railway employees and private per- 
sons in respect of settlement of surplus 
cultivable lands of the Railways for 
grow more food purpose which is the 
object of such settlement. The people 
are entitled to have equal treatment 
from the State in respect of the execu- 
tive functions of the State as provid- 
ed in Art. 298 of the Constitution. The 
circular referred to above seems to be 
discriminatory without any nexus with 
reference to the object of such settlement 
which is ‘grow more food’. 

8. Before I conclude I must observe 
that the Railways are not bound to settle 
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the surplus land within the station limit 
to others, They can do so when they 
think it necessary or proper. But in do- 
ing so, they are not entitled to make any 
distinction between the employees of 
the Railway or private persons, so that 
the persons like the petitioners are also 
entitled to be considered for settlement 
as and when occasion arises while the 
ultimate selection will depend on respec- 
tive merits of the applicants as may be 
decided by the Railways, 

9. The Rule accordingly is made ab- 
solute and the impugned circular No. 342/ 
O/L dated Dec. 18, 1973 in respect of the 
provisions for settlement to the Railway 
employees only is struck down. Let 
Writs issue accordingly. The interim 
orders are vacated and the Railway au- 
thorities are directed to proceed in the 
matter in accordance with law. There 
will be no order as to costs. 

Rule made absolute, 
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N. C. MUKHEBJI, J. 

Purna Chandra Ghose and another, 
Appellants v. Durlay Chandra Ghosh and 
others, Respondents. 

A.F.A.D. No, 277 of 1860, D/- 8-8-1978, 


(A) Evidence Act (1872), S. 13 — Cus- 
tom — Proof of — Exercise of customary 
right from time immemorial need not be 
proved — It is sufficient if the right is 
proved to be reasonable, ancient and ex- 
ercised openly and peaceably. (Case law 
discussed), (Custom — Proof of). 

(Para 3) 


(B) Civil P. C. (1908), O. 1,.R. 8 — Suit 
to enforce customary right — Who can 
file — Inhabitants of a particular locality 
can sue — All inhabitants of district en- 
titled to the right meed not be made 
plaintiffs. (Case law discussed). 


(Para 3) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1821 3 
AIR 1950 PC 56: 1950 All LJ 318 3 


AIR 1943 PC 111: 1943 All LJ 360 3 
(1941) 68 Ind App 1: AIR 1941 PC 21: 
1941 All LJ 530 
AIR 1937 Cal 245 
(1895) ILR 17 All 87 

Promatha Nath Mitter and Barun 
Kumar Roy Choudhury, for Appellants; 
Sailendra Bhusan Bakshi, M. Palit and 
Sankar Mukherjee for D. R., for Respon- 
dents. 
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JUDGMENT:—This is an appeal against 
the judgment and decree passed by Shri 
S. C. Roy, Additional Subordinate Judge, 
Hooghly dated 4th Oct. 1958 in Title 
Appeal No. 142 of 1956 affirming those 
of Shri K. N. Mukherji, Munsif, 2nd 
Court, Serampore, dated 5-3-56 in Title 
Suit No. 282 of 1953. 


2. A Representative Suit under O. 1, 
R. 8, Civil P. C. was filed by the plain- 
tiffs for injunction against the defendants 
upon declaration of the customary rights 
of the plaintiffs. The case of the plain- 
tiffs is that from time immemorial the 
inhabitants of the locality peaceably, 
openly and without interruption have 
been performing Barowari Kalipuja, 
Gajan of Lord Siva, the pujas of the 
Saraswati, Rakshya Kali and other deities 
and other religious performances. It is 
further stated that the inhabitants have 
been performing these pujas in ‘Ka’ 
schedule lands commonly known as ‘Kali 
Pujar Sthan’ and that they have been 
performing the said pujas and ceremo- 
nies in assertion of their customary 
rights. It is alleged that the landlords 
from the time of their ancestors accept- 
ed such rights of the plaintiffs. The de- 
fendants in 1950 constructed one wall on 
the ‘Kha’ schedule land and thereby en- 
croached a portion of ‘Ka’ schedule land, 
It is further stated that the defendants 
have also opened one kutcha drain on 
the ‘Ga’ schedule lands. The plaintiffs 
protested. But on protest the defendants 
flared up and threatened the plaintiffs 
and disclosed their claim of title on the 
basis of a document dated 14-2-31. The 
defence is that the father of defendant 


No. 1 took oral settlement of the suit 
lands long ago from the landlords and 
subsequently executing a kabuliyat in 


1905 took lease of the entire ‘Ka’ sche- 
dule and also lands appertaining to 
C. S. Dag No. 6707. It is stated that there- 
after defendant No. 1 obtained perma- 
nent lease in respect of the lands in 6707 
and had non-permanent rights in respect 
of the suit lands at an annual rent of 
Rs. 1-4-0. It is further stated that only 
once a year Shyama Puja takes place on 
the suit lands and that also with the per- 
mission of the landlords. No other puja 
or festivities took place on the suit land. 
It is denied that the plaintiffs ever ac- 
quired any right to perform the puja by 
way of any customary or other right. 
The learned Munsif decreed the suit in 
part. It was declared that the plaintiffs 
have rights to perform Kali puja, Shiva 
puja, Shiver Gajan and Shiva’s marriage 


, 
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ceremony on the suit lands. The defen- 
dants were permanently restrained from 
interfering with such user of the suit 
lands by the plaintiffs. The plaintiffs 
claim for mandatory injunction was dis- . 
allowed. Being aggrieved, the defendants 
preferred an appeal before the learned 
District Judge. The appeal was heard by 
the learned Subordinate Judge who af- 
firmed the findings of the learned Munsif 
and dismissed the appeal and hence, the 
appeal in this Court by defendants Nos. 
2 and 3, 


3. Mr, Promatha Nath Mitter, learn- 
ed Advocate appearing on behalf of the 
appellants, takes up a point, namely, that 
the suit is not maintainable. He submits 
that, the suit has been brought by the 
plaintiffs on behalf of Serampore Sani- 
para Sikdar Gajon Utsab Samity and 
Hindu public of Serampore Sanipara. Mr. 
Mitter contends that a suit for estab- 
lishing customary right and by such a 
small section of a particular locality is 
not maintainable. Mr. Mitter frankly con- 
cedes that this point was not taken in 
the courts below. Even this ground was 
not taken in this Court in the memoran- 
dum of appeal. He however submits 
that as it is a point of law and as the 
point involves the maintainability of the 
suit the appellants should be allowed to 
urge this point. An additional ground be- 
ing ground No. 12 was taken on behalf 
of the appellants, After hearing the 
learned Advocates for the parties, I al- 
lowed the appellants to take the addi- 
tional ground which is as follows:— “For 
that the courts below should have held 
that there cannot in law be a customary 
right only in favour of a section of the 
inhabitants of one ‘para’ of a village as 
there can be customary right only in 
respect of all the inhabitants of a dis- 
trict and as such the courts below 
should have held that the plaintiffs’ suit 
is not maintainable’. Mr. Mitter with 
much emphasis asserts that the suit has 
been brought on behalf of Utsab Samity 
and on behalf of Hindu publie of a par- 
ticular locality named Sanipara of Shib- 
pore. Such a small section of a particular 
locality in Mr. Mitter’s opinion cannot 
assert customary right. In support of his 
contention Mr. Mitter first refers to a 
decision reported in AIR 1950 PC 56: 
(54 Cal WN 143) (Lakshmidhar Misra v. 
Rangalal). In this case it has been held 
“the true legal basis of such rights lies in 
custom, and customary right can be 


claimed only in respect of the inhabitants 
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of a district, and not of the public at 
large. The custom, if established, makes 
the local law of the district and it creates 
a right in each of the inhabitants irres- 
pective of his interest in any particular 
property”. Their Lordships further held 
that “this is as much the case in India 
as it would be in England”. Their Lord- 
ships referred to the judgment of Mr, 
Justice B. K. Mukherji in Asrabulla_ v. 
Kaimatulla, AIR 1937 Cal 245. Their 
Lordships further held “the courts of 
England have upheld many customs in 
different parts of the countryside which 
have had the effect of binding some piece 
of land to the perpetual service of the 
village or District. The claims so upheld 
are not different in any essential respect 
from the claim to the cremation ground 
in the village of Byree which is in ques« 
tion here......... What the courts have 
required of a custom, if the law is to up- 
hold it as a right, is that it should be 
immemorial in origin, certain and reason- 
able in nature and continuous in use”, 
Mr, Sailendra Bhusan Bakshi, learned 
Advocate appearing on behalf of the re- 
spondents, submits that the decision re- 
ferred to by Mr. Mitter does not lay 
down any proposition that the inhabi- 
tants of a particular locality cannot file 
a suit for assertion of a customary right 
and that such a right can be claimed by 
the inhabitants of a District. Rather in 
the case before their Lordships it was 
held that the villages acquired a cus- 
tomary right in respect of a portion of 
the land treating the same as cremation 
ground. Mr. Bakshi also placed reliance 
on AIR 1937 Cal 245 where it has been 
held that “where rights of pasturage are 
claimed by a whole body of villagers, 
such rights are not easements in the pro- 
per sense of the word. They are not prix 
vileges attached to individuals in respect 
of their lands. These are rights claimed 
for a fluctuating class of persons in re- 
spect of a locality. These come under the 
description of class of rights intermedi- 
ate between public and private rights 
and they attach to certain classes of per- 
sons or portions of the public and have 
their origin ordinarily in custom.” Mr. 
Mitter next places reliance on a decision 
reported in AIR 1961 SC 1821 (Patneedi 
Rudrayya v. Velugubantla Venkayya). 
In this case it has been held that “a phe- 
nomenon is said to be happening from 


time immemorial when the date of its 
commencement is not within the memory 
of man or the date of its commencement 
is shrouded in the mists of antiquity”. 
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Mr. Bakshi, on the other hand, contends 
that law in India is different. It is not 
necessary that in order to prove a cus- 
tomary right it should be proved that 
the right is being exercised by the per- 
sons claiming the same from time im~ 
memorial. It is only necessary that the 
right is ancient and it has been exercised 
by the persons claiming the same for a 
long time. In the present case, Mr. Bakshi 
submits that it is in evidence that the 
inhabitants of the locality exercised such 
right even prior to 1905. Mr. Bakshi 
refers to a decision reported in (1895) 
ILR 17 All 87 (Kuar Sen v. Mamman). 
In this case it was held that “where the 
local custom excluding or limiting the 
general rules of law is set up a Court 
should not decide that it exists unless 
such Court is satisfied of its reasonable- 
ness and its certainty as to extent and 
application, and is further satisfied by the 
evidence that the enjoyment of the right 
was not by leave granted, or by stealth, 
or by force, and that it had been openly 
enjoyed for such a length of time as sug- 
gests that originally, by agreement or 
otherwise the usage had become a cus- 
tomary law of the place in respect of 
the persons and things which it concern- 
ed”, Mr. Bakshi submits that in the pre- 
sent case it has been proved by oral and 
documentary evidence that the inhabi- 
tants of the particular locality exercised 
the rights which they claimed for a lang 
time openly and uninterruptedly and as 
such it must be held that they have ac- 
quired a customary right. Mr. Bakshi 
next refers to a decision reported in AIR 
1943 PC 111 (Baba Narayan Lakras v, 
Saboosa). It has been held that “it is by 
no means conclusive against a claim to 
customary right that the practice should 
have begun by permission or agreement, 
but it must be shown to have continued 
in such circumstances and for such 
length of time that it has come to be ex- 
ercised as of right.” Mr. Bakshi also 
seeks reliance from a case reported in 
(1941) 68 Ind App 1 (PC) (Musammat 
Subhani v. Nawab) in support of his 
contention that it is not necessary to 
prove that the right has been exercised 
from time immemorial. It has been held 
by the Judicial Committee that “having 
regard to the circumstances under which 
local customs have arisen, and do arise, 
in India, both with reference to Muslims 
and Hindus, and the case and frequency 
with which people migrate from one dis- 
trict or Province to another, it would, in 
their Lordships’ opinion, create great 
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perplexity in the already uncertain 
character of customary law to require 
that, in every case, the antiquity of a 
custom must be carried back to a period 
which is beyond the memory of man”, 
After considering the arguments advanc- 
ed by the learned Advocates for the par- 
ties and the principles of law enunciat- 
ed in the cases referred to above, I am 
of opinion that in India it is not neces- 
sary that it must be proved that the 
|right is being exercised from time im- 
memorial. If it is proved that the right 
jis reasonable, it is ancient and it has 
been exercised openly and peaceably 
and without any interference and not 
istealthily then such a right assumes the 
{character of a customary right and that 
right can be enforced in a court of law. 
I cannot accept the submission of Mr. 
Mitter that such a right can be claimed 
only ‘by all the inhabitants of a district 
and the same cannot be claimed by 
by the inhabitants of a particular loca- 
lity, 


4. As regards merits, Mr. Mitter 
refers to Ext. E — the C. S. record which 
records the suit plot as “Barwari Kali 
Pujar Sthan Hindu Sadharner Vyava- 
harjya”. From this, Mr. Mitter wants 
to say that the plaintiffs can only exer= 
cise that they have a right to held Kali 
Puja on the suit plot. The record does 
not show that they have any right to 
perform other pujas or ceremonies. The 
learned courts below were wrong to con- 
clude that the suit plot was for the use 
of the Hindu public. Mr. Mitter submits 
that the use for the Hindu public has 
reference to the earlier expression “place 
for public Kali puja worship”. I am not 
in agreement with Mr. Mitter that the 
learned courts below have done any- 
thing wrong in drawing the conclusion 
from the entries of the C. S. Record. Mr. 
Mitter also refers to Ext. M which shows 
that in the said deed the inhabitants of 
the locality were only given the right 
to hold Kali puja. There is no mention 
in the deed about the exercise of any 
other right in respect of the suit plot. It 
is true that the deed only allows the in- 
habitants to perform Kali puja. But the 
learned courts below have taken into 
consideration the oral evidence and have 
come to the finding that the plaintiffs 
have succeeded in establishing that such 
rights claimed by the plaintiffs are be- 
ing exercised for a very long time. I do 
not find anything to interfere with such 


finding. 
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5. In the result, the appeal is dismis- 
sed on contest. There will be, however, 
no order for costs in this appeal. 

Appeal dismissed. 
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DIPAK KUMAR SEN, J. 

Sailendra Nath Ray, Petitioner v, State 
of West Bengal, Respondent, 

C. R. No. 14470 (w) of 1975, D/A 18-7- 
1979. 

W. B. Land (Requisition and Acquisi- 
tion) Act (2 ot 1948), S. 3 — Land sought 
to be acquired for purposes of providing 
facilities for transport and widening of 
road and in alternative for maintenance 
of supplies and services essential to life 
of community — Settlement of small 
traders displaced as a result of some 
other acquisition cannot þe said to þe con- 


nected with or incidental to either of 
aforesaid purposes — Acquisition for 
such settlement is illegal. (Para 11) 


: P. C. Sen, for Petitioner; A. N. Baner- 
E and T. K. Sengupta, for Respon- 
ent. 


ORDER:— Sailendra Nath Roy, the 
petitioner in these proceedings seeks ta 
impugn two orders in respect of the pe- 
titioner’s land under S. 3 of the West 
Bengal Land (Requisition and Acquisi~ 
A Act, 1948 both dated the 31st July, 

975. 

2. It is recorded in the said order 
that the purpose of the proposed acqui- 
sition is “maintaining, supplies and ser- 
vices essential to the life of the com- 
munity or for providing proper facilities 
for transport or communication.” 

3. The lands of the petitioner which 
are proposed to be acquired are plot No. 
10172 measuring .089 acres, plot No. 10174 
measuring .260 acres and .083 acres of 
plot No. 10178 the last under the des- 
cription ‘eastern portion’. In the other 
order the land of the petitioner propos- 
ed to be acquired is plot No. 10173 mea- 
suring .030 acres. 


4. The petitioner contends that 

(a) The proposed acquisition is void and 
illegal inasmuch as Diamond Harbour 
Road for the widening of which the said 
land was sought to be acquired was far 
away from the site. 

(b) The real purpose of the proposed 
acquisition was in no way connected with 
the recorded purpose and therefore the 
proposed acquisition was arbitrary and 
mala fide. 


IW/JW/E794/79/GNB 


14 Cal. [Prs. 4-13] 


(c) The said orders are bad as they do 
not contain sufficient particulars of the 
land proposed to be acquired, 


5. A Rule was issued on the 4th Au- 
gust 1975 in the present application call- 
ing upon the respondents, namely, the 
State of West Bengal; the Collector, Ali- 
pore, 24-Parganas; the Additional District 
Magistrate, 24-Parganas, Alipore, the 
Superintending Engineer, C.M.D.A. and 
the Surveyors of the Special Land Ac- 
quisition Officers, Alipore, calling upon 
them to show cause why appropriate 
writs should not be issued directing them 
to recall] and withdraw the impugned 
orders and why the same should not be 
set aside or quashed. 


G. This Rule is opposed. An affidavit 
of one Sushil Kumar Chatterjee, the Col- 
lector, 24-Parganas, affirmed on the 13th 
Feb., 1976 has been filed on behalf of 
the respondent No. 2 in opposition to the 
petition. It is stated in the said affida- 
vit, inter alia, that the plot No. 10178 con- 
tains an area of .163 acres out of which 
.08 acres containing structures has al- 
ready been acquired for widening of 
Diamond Harbour Road. The balance por- 
tion of the plot containing an area of 
.083 acres has been requisitioned in the 
present proceedings as also the other 
contiguous plots namely plots Nos. 10172, 
10173 and 10174 ‘in connection with’ and 
not for the widening of the Road. The 
land is required for an allied and arı in- 
cidental purpose, namely, settlement of 
small traders who had been displaced as 
a result of dismantling of buildings and 
structures in other land in widening the 
road. 


7. Learned counsel appearing for the 
petitioner drew my attention to Section 3 
of the West Bengal Land (Requisition 
and Acquisition) Act, 1948 which, inter 
alia, provides as follows:— 


“If the State Government is of the 
opinion that it is necessary so to do for 
waintaining supplies and services essen- 
tial to the life of the cummunity or for 
increzsing employment opportunities for 
the people by establishing commercial 
estates and industrial estates in different 
areas or for providiny proper facilities 
for transport, communication, irrigation 
or drainage or for the creation of better 
living conditions in rural or urban areas, 
not being............ an industrial or other 
area excluded by the State Government 
by a notification in this behalf, by the 
construction or reconstruction of dwel- 
ling places.......cccesees in such areas or for 
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the purposes connected therewith or in- 
cidental thereto, the State Government 
may, by order in writing, requisition any 
land and may make such further orders 
as appear to it to be necessary or ex- 
pedient in connection with the requisi- 
tioning.” 

8. Learned counsel submitted that in 
the instant case the purpose of the pro- 
posed acquisition namely the settlement 
of the small traders had not been record- 
ed in the said orders and that such pur- 
pose did not come within the ambit of 
the declared purpose, namely, the main- 
tenance of supplies and services essential 
to the life of the community or for pro- 
viding proper facilities for transport and 
communication. 

9. Learned counsel has further drawn 
my attention to the description of -083 
acres of land in plot No. 10178 from 
which the exact portion of land sought 
to be aeguired cannot be identified. 


10. Learned Advocate appearing on 
behalf of the State of West Bengal sub- 
mitted that the settlement of the dis- 
placed small traders was a purpose con~ 
nected with or incidental to the main 
purpose, namely, the widening of the 
Diamond Harbour Road. 

11. Reading the section and the im- 
pugned orders it appears to me that the 
purpose for which the land was sought 
to be acquired was declared to be provi- 
sion of proper facilities for transport. It 
was also recorded that the alternative 
purpose was maintenance of supplies and 
services essential to the lite of the com- 
munity. It cannot be said that the settle- 
ment of the displaced small traders is 
connected with or incidental to either of 
the aforesaid purpose. Learned Advocate 
appearing for the State could not cite 
any authority where the settlement of 
displaced persons as a result of some 
other acquisition has been held to be in- 
cidental to such acquisition. 


12. For the reasons aforesaid the peti- 
tioner succeeds in the instant case. A 
writ in the nature of mandamus will 
issue directing the respondents to recall 
and withdraw the said impugned orders, 
A writ in the nature of certiorari would 
also issue setting aside or quashing the 
same. The rule is made absolute to the 
extent as aforesaid. 


13. There will be no order as to costs, 
Petition allowed. 
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AIR 1986 CALCUTTA 15 
SUDHINDRA MOHAN GUHA, J. 
Nripendra Nath Chakraborty, Peti- 
tioner v. Brojendra Gopal Sen, Opposite 

Party. 
C. R. No, 2803 of 1978, D/- 7-11-1979. 


W. B. Premises Tenancy Act (12 of 
1956), S. 17 (3) — Transfer of suit pre- 
mises during pendency of suit for eject- 
ment — Rent demanded by transferee 
for period subsequent to transfer — De- 
posit of rent up to July 1976 — Trans- 
feree’s application under S. 17 (3) — Ab- 
sence of relationship of landlord and 
tenant between parties — Striking out 
of tenant’s defence — Not justified. ILR 
(1967) 1 Cal 449 and AIR 1972 Cal 446, 
Foil. (Para 7) 
Cases Referred: Chronological Paras 
(1972) 76 Cal WN 397: AIR 1972 Cal 446 

6 
ILR (1967) 1 Cal 449 6 


Mrs. Archana Sengupta and Bipad Ba- 
ran Debnath, for Petitioner. 


ORDER:— The order passed by Shri 
P. K. Biswas, the learned Munsif, 2nd 
Court, Berhampore, striking out the de- 
fence against-ejectment has been chal- 
lenged under the present Revision. 


2. The Opposite Party commenced a 
suit for ejectment being O. S. 72 of 1975 
in the 2nd Court of Munsif, Berhampore 
against the petitioner on 18-3-1975 on 
the ground of default. The petitioner, 
after appearance filed an application un- 
der Section 17 (2A) of the West Bengal 
Premises Tenancy Act on 5-5-1975. By 
an order dated 23-12-75 the petitioner 
was allowed to pay instalment at Rs. 50 
along with current rent at Rs. 25 per 
month. During the pendency of the suit 
the Opposite Party transferred the suit 
premises in favour of Jayanta Kumar 
Sinha and others under a registered con- 
veyance dated 21-9-76. The arrear of 
rent was also assigned thereunder and 
there was also a recital to the effect that 
the transferees being substituted as plain- 
tiffs would be at liberty to proceed with 
the pending ejectment suit, The trans- 
ferees without being substituted in place 
of the Opposite Party asked the peti- 
tioner by a letter dated 20-11-76 to pay 
rent of the premises in suit to them on 
and from September 1976. 

3- The petitioner deposited arrears of 
rent and current rent up to July 1976. 
On 3-12-77 in spite of the transfer the 
Opposite Party filed an application under 
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S. 17 (3) of the Act praying for striking 
out the defence of the petitioner against 
ejectment. This application was allowed 
by an order dated 22-7-1978. 


4. This order has been challenged. It 
is contended by Mrs. Archana Sengupta, 
the learned Advocate for the petitioner 
that the Opposite Party having transfer- 
red the suit premises in favour of Jayanta 
Kumar Sinha and others lost all right, 
title and interest in the suit premises 
and ceased to be the landlord. In the ab- 
sence of any relation of landlord and ten- 
ant between the parties, the Opposite 
Party was not entitled to an order under 
S. 17 (3) of the Act striking out the de- 
fence of the petitioner. 


5. The learned Munsif appears to be 
of the view that the transfer in question 
was hit by doctrine of lis pendens and as 
such it was not obligatory on the part of 
the Court to take into consideration of 
any subsequent event. 


6. There is no dispute to the fact that 
the petitioner lost all his right, title and 
interest in the suit premises during the 
pendency of the suit and the transferees 
demanded rent from the tenant petitioner 
for the period subsequent to transfer and 
the transferees were also entitled to the 
arrears of rent by the assignment. In the 
circumstances the petitioner questioned 
the relationship of landlord and tenant 
between the parties at the time of hear- 
ing of the application under Sec. 17 (3) 
of the Act. Section 17 (3) is a penal sec- 
tion, because of tenant’s failure to depo- 
sit or pay the amount as directed by the 
Court the Court shall order the defence 
against delivery of possession be struck 
out. Before imposing such a penalty the 
Court shall go into the question of rela- 
tionship of landlord and tenant between 
the parties. To have the defence struck 
out is a special benefit or advantage con- 
ferred on the landlord by a special sta- 
tute. In order to avail of such special ad- 
vantage the plaintiff must prove that he 
is the landlord of the defendant in re- 
spect of the premises in question. It is 
held in Tirthapati Sen v. Paresh Nath 
Sen, ILR (1967) 1 Cal 449 that even on 
an application under 17 (3) it is the duty, 
nevertheless, of the Court to decide the 
issue as to whether there is the relation- 
ship of landlord and tenant between the 
parties, if it is raised. This decision was 
followed in the case of Sk. Hossain v. 
Mussamat Nau, reported in (1972) 76 
Cal WN 397. 

7. In this case apparently there was 
no relationship of landlord and tenant 
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between the parties, when the Court 
passed the order striking out the defence 
of the petitioner against delivery of pos- 
session. In order to avail of the special 
benefit under S. 17 (3) of the Act, one 
must prove that the relationship of land- 
lord and tenant exists between the par- 
ties, because such a benefit or advantage 
was conferred only on the landlord of 
the premises and not on a third party 
or a stranger to the tenancy. In this view 
of the matter the learned Munsif was 
not justified in striking out the defence 
against ejectment in this case by the im- 
pugned order dated 22-7-1978. _ 

8. In the result, the application suc- 
ceeds, The impugned order is set aside 
and the Rule is made absolute. No order 
as to costs, 





Application allowed. 





AIR 1980 CALCUTTA 16 
SUDHINDRA MOHAN GUHA, J. 
Sm. Chhabi Barui and others, Peti- 
tioners v. Debendra Nath Das, _ Opposite 
Party. 
C. R. No. 3300 of 1978, D/- 8-11-1979. 


(A) Bengal Money-Lenders Act (10 of 
1940), S. 2 (12) — Transaction, whether a 
loan in substance — Fair market value 
is strong evidence of transaction being a 
sale, 


A fair market value is strong evidence 
that the transaction is a sale. Where in 
application for taking accounts under the 
Bengal Money-Lenders Act, it was found 
that the property under transfer was in 
Possession of the transferee and the 
transfer was made at a fair market value, 
in absence of any evidence as to motive 
of loan, the transaction was not a loan 
in substance. Test for determining whe- 
ther a transaction was in substance a 
loan, pointed out. (Paras 7, 8) 


(B) Civil P. C. (1908), S. 115 — Bengal 
Money-Lenders Act (10 of 1940), S. 38 — 
Application for taking accounts — Trial 
Court holding that transaction was in 
substance a loan — Application rejected 
— Revision against the same — Not 
maintainable. ILR (1949) 1 Cal 487 and 
(1956) 60 Cal WN 31, Foll. AIR 1953 Cal 





94, Not Foll. (Para 12) 
Cases Referred; Chronological Paras 
(1956) 60 Cal WN 31 11 
(1952) 56 Cal WN 381: AIR 1953 Cal 94 
10, 12 
ILR (1949) 1 Cal 487 12 
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Chhabi Barui v. Debendra Nath (S. M. Guha J.) 


[Prs. 1-7] A.LR. 
Miss Nirmala Chaturvedi and Mrs. 
Hemkumari Chaturvedi, for Petitioners 


Tarak Nath Roy, for Opposite Party. 


ORDER:— This application for revi- 
sion is directed against the order dated 
19-8-78 passed by the learned Munsif, 
Raghunathpur, rejecting the application 
under S. 38 (1) of the Bengal Money-Len- 
ders Act, 1940 praying for taking ac- 
counts of the loan described in the peti- 
tion and for declaring the amount due 
to the lender. 

2. The case of the petitioner was as. 
follows:— 
` The applicants, being in need of money, 
approached the Opposite Party for a 
loan of Rs. 2,999 and secured that loan 
after executing Kobala Deed in favour 
of the Opposite Party, who in his turn 
executed a Deed for reconveyance of the 
property mentioned in the Kobala Deed 
and as such the transactions by these 
two Deeds of the same date were in sub- 
stance a loan transaction. 

3. The Opposite Party grew paddy in 
six bighas of Kanali lands from 1970 to 
1977, and after deducting the cost of cul- 
tivation he had got more than what he 
was entitled to. 

4. This application was opposed by 
the Opposite Party on the averment that 
the transaction was not at all a loan 
transaction but an out and out sale with 
an option to re-purchase. 


5. The learned Munsif upheld the de- 
fence contention and rejected the appli- 
cation, This order has been challenged 
under the instant revision. 

6. The petitioner contended that the 
land had been sold at a price much less 
than the prevailing market rate. But in 
support of such contention no Sale Deeds 
were produced. The Opposite Party on 
the other hand, filed Ext. A to Ext. A (2) 
to show that the transfer was not at a 
price less than the market value. 

7. The question whether a given 
transaction is a loan in substance or a 
sale outright with a condition of re-pur- 
chase depends on the facts of each case, 
In such a case the intention of the par- 
ties is the determining factor. The fol- 
lowing are the tests on which lies the 
nature and character of such a transac- 
tion:— 

(1) the existence of a debt (2) the period 
of payment (3) the possession of the pro- 
perty (4) a stipulation for payment o 
interest, if any, (5) a price below the true 
value indicates a mortgage, a fair mar- 
ket value is strong evidence that th 
transaction is a sale, 
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8. According to the petitioner the op- 
posite party was in possession. It trans- 
pires in evidence that the transfer was 
made at a fair market value. There was 
no evidence as to the motive of loan, In 
the above circumstances the learned 
Munsif refused to hold that the transac- 
tion was a loan in substance. On consi- 
deration of the materials on record it 
would not appear that the learned Munsif 
committed an error in appreciating the 
evidence or there was an illegal exercise 
of jurisdiction. In this view of the mat- 
ter no interference is called for in this 
revision. 


9%. Mr. Tarak Nath Roy, the learned 
Advocate for the Opposite Party ques- 
tions the propriety of the present appli- 
cation for revision, as according to him, 
an appeal is provided against an order 
passed under Section 38 of the Bengal 
Money-Lenders Act. 


` 10. Miss Nirmala Chaturvedi, the 
learned Advocate for the ‘petitioner re- 
lies on the decision in the case of Hub 
Lal Shaw v. Premraj Lalla, reported in 
(1952) 56 Cal WN 381. It was held therein 
that a revision would lie against an order 
holding that the application under Sec- 
tion 38 of the Bengal Money-Lenders 
Act was not maintainable 


11. Mr. Tarak Nath Roy on the other 
hand, places reliance in the case of Biraj 
Kumar Banerjee v. Indu Bala Gupta, re- 
ported in (1956) 60 Cal WN 31, It is held 
therein that an appeal lies against an 
order passed on an application under 
Section 38 of the Bengal Money-Lenders 
Act appointing a Commissioner to take 
accounts between the lenders and the 
borrowers of the transaction in question. 


12. In the case reported in (1952) 56 
Cal WN 381 a Division Bench of this 
Court held that there was no right of ap- 
peal against an order refusing to make a 
declaration under Section 38 of the Ben- 
gal Money-Lenders Act. But according 
to Mr. Roy an appeal would lie from a 
decision of a Civil Court under Sec. 38 
of the Bengal Money-Lenders Act on the 
principle that such decision would come 
within the definition of a decreé, In the 
case of Satish Chandra Nag v. Riyasat 
Hussain, reported in ILR (1949) 1 Cal 487, 
it was held that an appeal would- lie un- 
der general law viz., the Code of Civil 
Procedure, although the proceedings 
were originated in the Civil Court, though 
not on a plaint but on an application. 
Under Section 38 of the Bengal Money- 
Lenders Act, the Court can make a de- 
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claration after taking accounts, and the 
amount due and payable by the appli- 


cants. But in the present case no decla- 
ration was made in favour of the appli- 
cants on the clear finding that the ap- 
plicants were not borrowers, In this view 
of the matter the declaration sought for 
was refused. The impugned order was 
passed in deciding a dispute between the 
parties by a Civil Court and as such an 
appeal would lie from such decision. In 
this view: of the matter I would hold in 
agreement with Mr. Roy that the pre- 
sent application for revision is not main- 
tainable, : 
13. In view of the foregoing findings 
this application fails. The application is 
rejected and the Rule is discharged, 

There will be no order as to costs, 
Application rejected. 


AIR 1986 CALCUTTA 17 
G. N. RAY, J. 

Latika Co-operative Housing Society 
Ltd. and others, Petitioners y. Commis- 
sioner, Corporation of Calcutta and 
others, Respondents. ; 

C. R. No, 10148 (w) of 1976, D/- 26-4- 
1979. i 


(A) Calcutta Municipal Act (33 of 
1951), Sch. XVI, Part VII, R. 52 — Appli- 
cation for sanction of building plan — 
Person applying need not be owner of 
land. 


It is not necessary that only the owner 
of land is to make an application for 
sanction of a building plan under the 
said Act. Whether such person has right 
to effect such construction on other’s land 
is the concern of the owner of the land 
or any other person having legal right on 
the land and the Corporation of Calcutta 
is not entitled to refuse to grant permis- 
sion simply on the ground that the per- 
son seeking for sanction is not the owner 
of the land in question. (Para 7) 


(B) Calcutta Municipal Act (33 . of 
1951), Sch. XVI, Part VII, Rule 56 — 
“Deemed sanction” of building plan — 
Applicant’s ` seeking sanction on merits 
amounts to waiver of right under 
“deemed sanction”, ; ; 

After the “deemed sanction” ‘under 
R. 56 the Corporation is not normally en- 
titled to consider the application on 
merit, without anything more, thereby 
frustrating the right given to an appli- 
cant under the deemed sanction to pro- 
ceed to execute the work. But such 
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deemed sanction may waive such right 
and may still ask for the sanction of the 
plan by the Corporation on consideration 
of the application on merit in order to 
avoid any complication in future or for 
any other reason. If an applicant waives 
his right and does not proceed to execute 
the work of construction in question but 
approaches the Corporation for conside- 
ration of his application on merit, the 
deemed sanction will lose its force and 
in such circumstances, the Corporation 
will be quite entitled to consider the ap- 
plication on merit despite the expiry of 
the period mentioned in R. 56. (Para 7) 

(C) Caleutta Municipal Act (33 of 
` 1951), Sch. XVI, Part VIL, Rr. 51, 56, 
57 (2) — Application for sanction of 
building plan — Failure to furnish parti- 
culars — Effect. 

It cannot be contended that simply be- 
cause there was an omission to give one 
or two required particulars at the time 
of making the application for sanction of 
a building plan such application becomes 
an invalid application, not required to be 
considered at all on merit. 


But for obtaining the benefit of a 
“deemed sanction” under R. 56, the ap- 
plication must be a valid application con- 
taining the site plan and other relevant 
particulars required under the said rules. 
If for want of such essential relevant 
particulars, the application could not 
have been considered on merit and. sanc- 
tion given by the Corporation, there can- 
not be any deemed sanction under R. 56. 


(Para 8) 
Cases Referred : Chronological Paras 
(1975) 79 Cal WN 908 5 
AIR 1971 SC 2213 6 
AIR, 1971 Madh Pra 216 5 
ATR 1969 SC 329 6 
AIR 1957 SC 425 5 


R. C, Deb, N. C. Roy Chowdhury and 
D. K. Mitra, for Petitioners; Pradip 
Ghosh, for Respondents, 


ORDER :— In the instant Rule the pe- 
titioners challenge the legality and vali- 
dity of the notice and/or letter dated 
5/7-6-1976 and pray for writs directing 
the respondents namely the Corporation 
of Calcutta and its officers to forthwith 
issue in favour of the petitioner No. 1, 
a Co-operative Housing Society, sanction 
or permission to execute work in accord- 
ance with the plan submitted on June 26, 
1974. The petitioners also pray for quash- 
ing and/or cancelling the impugned order 
of refusal of the plan for sanction dated 
June 26, 1974 as contained in the afore- 
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said Memo of the Corporation of Cai- 
cutta dated 5/7th June, 1976 and also a 
notice under S. 416 of the Calcutta Mu- 
nicipal Act dated July 15, 1976. The peti- 
tioners also pray for other appropriate 


writs in the nature of prohibition and 
also suitable directions restraining the 
respondents from giving any effect or 


further effect to the said memo of refu- 
sal and the said notice under S. 416 of 
the Calcutta Muincipal Act. 


2. The short fact concerning the in- 
stant Civil Rule is that the petitioner 
No, 1 is a Co-operative Society duly re- 
gistered on 4th November, 1974 under 
the West Bengal Co-operative Society 
Registration Act, 1973 having its by-laws 
also registered under the said Act and 
the Rules framed thereunder. The peti- 
tioners Nos. 2 to 37 are members of the 
said Co-operative Society and are citizens 
of India. Premises No. 9/3, Hungerford 
Street, Calcutta-17 originally belonged 
to Protap Singh, son of the late Maharaj 
Chandrachar Singh and on or about 18th 
Dec. 1973 the said Protab Singh entered 
into an agreement for sale of the said 
premises in favour of one Sri Trilok 
Chand Harichand Mehra and Bridhraj 
Bhandari for a consideration of 
Rs. 9,74,595/- and it was stipulated in the 
said agreement that the conveyance in 
respect of the said premises would be 
executed in favour of the said Trilok 
Chand Harichand or Bridhraj Bhandari 
or in the names of their nominees, By the 
said agreement a sum of Rs. 1,40,000/- 
was paid as earnest money to the said 
vendor Protap Singh. On July 18, 1974, 
a registered agreement was executed be- 
tween the said Sri Protap Singh and Tri- 
lok Chand Mehra and Bridhraj Bhandari 
for sale of the said premises inter alia 
providing therein that the purchasers 
had requested the vendor to give posses- 
sion of the premises so as to enable the 
purchaser to proceed with the applica» 
tion for sanction of a building plan by 
the Corporation of Calcutta and posses- 
sion had also been given by the said 
Protap Singh to the said Trilok Chand 
Mehra and Bridhraj Bhandari. It may be 
stated that the Co-operative Society in 
question was not registered at that time. 
According to the petitioners, it was fur- 
ther provided for in the said Deed of 
Agreement that Protap Singh had receiv- 
ed from time to time a sum of 
Rs. 8,44,595/- towards the consideration 
money and the said Protap Singh would 
execute and register proper deed of con- 
veyance in favour of the Society after 
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its registration and upon the Society’s 
making payment of a sum of 
Rs. 1,30,000/- being the balance amount 
of the consideration money. On 20th 
Mar. 1975, the said Pratap Singh and his 
wife Maharani Prativa Manjuri Devi and 
his son Rajeswari Singh executed a deed 
of conveyance in favour of the petitioner 
society namely Latika Co-operative 
Housing Society Ltd. In terms of the 
aforesaid agreement, after getting pos- 
session of ihe said premises on June 26, 
1974 the Latika Housing Society sub- 
mitted a plan for a multistoried residen- 
tial building at premises No. 9/3 Hunger- 
ford Street and the plan was prepared 
with a view to accommodate all the 
members of the Society. The Corporation 
of Calcutia acknowledged the submission 
of the building plan by granting a re- 
ceipt, On ist Aug. 1974, the Municipal 
Authority issued requisitions under R. 54 
of Sch. XVI of the Calcutta Municipal 
‘Act raising certain objections. The peti- 
tioners contend that without prejudice to 
their contention that the plan must be 
deemed to have been sanctioned under 
R. 56, the petitioners replied to the said 
requisition by a letter dated 14th Aug, 
1974 inter alia stating therein the reasons 
for non-compliance with the requisitions 
which, according to the petitioners, were 
not required to be complied with under 
the provisions of the Calcutta Municipal 
Act. The respondents after receipt of the 
said letter dated 14th Aug. 1974 did not 
ask for further information and the said 
respondents aiso did neither grant nor 
refuse permission within the time pre- 
scribed by the Rules under Sch. XVI of 
the Calcutta Municipal Act. The peti- 
tioners contend that as the Corporation 
did neither sanction nor refuse to sanc- 
tion the building plan within the pre- 
scribed penod, under R. 56 of Sch. XVI 
of the said Act, the plan of the building 
must be deemed to have been sanctioned 
in favour of the petitioners. It appears 
that on 4th Apr. 1975 the respondent 
No. 5 namely the District Building Sur- 
veyor, District No. III (P) of the Calcutta 
Corporation informed the petitioner 
No. 1 thst as the building exceeded 
120 ft. height and the same was objec- 
tionable under R. 3 (1) of Sch. XVI of 
the Calcutta Municipal Act, 1961, the 
plan would be placed before the Tall 
Buildings Committee and the resolution 
of the committee was to be complied 
with before the case would be dealt with 
for sanction. It was stated in the said 
letter that the requisition of ‘C’ form 
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would also have to be complied with. The 
petitioners, however, contended that 
such requisition in 'C’ form had already 
been comphed with and intimation had 
already been given to that effect. The 
petitioners also contend that under the 
then existing provisions of Calcutta Mu- 
nicipal Act and the rules framed there- 
under, consideration of the proposed plan 
by an alleged Tall Buildings Committee 
was unwarranted and the demand for 
such compliance of the resolution of the 
Tall Buildings Committee was also with- 
out any authority. Besides, the plan of 
the building must be deemed to have 
been sanctioned under the said R. 56 of 
Sch. XVI of the Act and as such there 
was no scope for making further requi- 
sition by the Corporation of Calcutta, 
The petitioners also contend that the 
petitioners had informed the Corpora- 
tion of Caicutta that the petitioners had 
made substantial investment for the pur- 
chase of the land and for other preli- 
minary constructions necessary for erec- 
tion of the proposed building and in such 
circumstances, the Corporation should 
consider the matter sympathetically. The 
petitioners further contend that the res- 
pondent No. 5 informed the petitioner 
No. 1 regarding certain objections made 
by the Tall Buildings Committee in res- 
pect of the said plan and the petitioner 
No. 1 wrote to the respondent No. 4 
namely the City Architect, Corporation 
of Calcutta on 7th Feb. 1976 that the 


recommendation of the Tali Buildings 
Committee was not acceptable to the 
petitioners. According to the petitioners 


the plan submitted on 26th June, 1974 
did not violate any building rules and 
the said plan must be deemed to have 
been sanctioned and the construction had 
also been commenced in accordance with 
the said building plan. The petitioners 
further contend that by letter dated 5/ 
7th June, 1976 issued by the respondent 
No, 4 namely the City Architect, Cor- 
poration of Calcutta countersigned by 
the respondent Nos. 1 and 5 it was 
alleged that the plan submitted by the 
petitioners did not conform to the rules 
and the said application was rejected 
under R. 54 (4) of the Sch. XVI of the 
Calcutta Municipal Act, 1951 for non- 
compliance with the requisition, It may 
be stated that the respondents contend 
that such requisitions were received by 
the Secretary of the Society on 27th 
Aug. 1976 but according to the petitioners 
neither the Society nor any Secretary 
of the Society had received such requi- 
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sitions. The Corporation of Calcutta 
however, did not accept the contention 
of the petitioners that the building plan 
in question must be deemed to have 
been sanctioned under R. 56 and as such 
the petitioners were at liberty to proceed 
with the constructions as per the build- 
ing plan. On the contrary, on the 15th 
July, 1976 the Corporation of Calcutta 
issued a notice under S. 416 of the Act 
directing the owner or the persons 
carrying on the work of construction on 
the said premises No. 9/3, Hungerford 
Street to stop forthwith construction of 
the R. C. C. columns on the ground that 
the construction had been commenced 
and was being carried on without any 
sanction and in breach of the provisions 
of the Municipal Act. It was also con- 
tended in the said notice dated 15th July, 
1976 that if the petitioners would fail 
to comply with the requisitions of the 
said notice, then the Commissioner of 
Corporation of Calcutta with the assist- 
ance of the police would stop the con- 
tinuance of the illegal construction and 
the cost of such police watch would be 
realised from the petitioners. As afore- 
said, the petitioners challenged the 
legality and validity of the said memo- 
randum of the Corporation of Calcutta 
inter alia intimating that the application 
for sanction of the building plan was re- 
jected under R. 54 (4) and also directing 
the petitioners to forthwith stop con- 
struction at the said premises under Sec- 
tion 416 of the Act. 


3. Mr. R. C. Deb being ably followed 
by Mr. N. C. Roy Chowdhury, the learn- 
ed counsel for the petitioners, contended 
that admittedly the plan for the building 
in question was submitted before the 
Corporation of Calcutta on 26th June, 
1974 and within 30 days from the date of 
receipt of the said plan along with an ap- 
plication fer sanction of the plan, the 
Corporation of Calcutta did not take any 
step whatsoever in respect of the said 
application, The Corporation did neither 
formally approve the plan and accord 


its sanction nor did it reject 
the said application for sanction 
of the plan. Under such cir- 


cumstances, Mr. Deb contended that in 
terms of R. 56 of Sch. XVI of the Act, 
the petitioners are entitled to proceed 
on the footing that the plan must be 
deemed to have been sanctioned. Mr. Deb 
eontended that if under the deeming pro- 
visions, the petitioners are entitled to 
proceed on the footing that there is a 
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sanction to proceed with the execution of 
construction of the building in question, 
the Corporation of Calcutta is not autho- 
rised to reject the said plan and/or to 
stop the work of construction so long 
such construction work did not contra- 
vene any of the provisions of the Act or 
any rule or by-laws made thereunder. 
Mr. Deb contended that the authorities 
of the Corporation of Calcutta are pro- 
ceeding on the footing that they had re- 
fused to sanction the plan submitted by 
the petitioners on 5/7th June, 1976 and 
as such the petitioners were not entitled 
to carry on any construction work what- 
soever. Mr. Deb contended that the Cor- 
poration of Calcutta and/or its officers 
were not entitled to stop the construc- 
tion work altogether on such footing that 
there was no accord of sanction to ex- 
ecute work of construction and as such 
the work of construction is per se illegal 
and unauthorised. Under the deemed 
sanction the petitioners can proceed with 
the execution of work of construction 
but if in the process of such execution 
any of the provisions of the Act or the 
rules or bye-laws framed thereunder is 
contravened, the Corporation of Calcutta 
has certainly the power to stop such un- 
authorised construction. In the aforesaid 
circumstances, Mr. Deb contended that 
the said Memo dated 5/7th June, 1976 of 
the Corporation of Calcutta refusing to 
grant sanction of the plan submitted by 
the petitioners and further action in 
issuing direction under S. 416 of the Act 
to stop construction work was wholly 
illegal and without any authority what- 
soever and the petitioners are entitled to 
the writs and/or orders or directions as 
prayed for in the instant Rule. To ap- 
preciate properly the contentions of the 


- learned counsel of the petitioners it is 


necessary to refer to a few rules relating 
to an application for construction of ma- 
sonry building by a person and accord 
of sanction on such application by the 
Corporation of Calcutta. Part VII of 
Sch. XVI of the Calcutta Municipal Act 
contains the rules relating to applications 
for permission to erect new buildings 
other than huts. The relevant rules are 
set out hereunder :— 


“R. 50. (1) Every person who intends 
to erect a new building (other than a hut): 
shall send to the Commissioner an appli- 
cation for permission to execute the 
work, together with a site-plan of the 
land, a plan of the whole building, sepa- 
rate plans of each floor of the building, 
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complete elevations and sections of the 
work and a specification of the work. 

(2) Every document referred to in sub- 
- rule (1) shall contain the particulars and 
be prepared in the manner hereinafter 
in this part prescribed in this behalf. 

51. (1) Every application made under 
Rule 50 shall be written on a printed 
form (to be supplied by the Commission- 
er free of charge), and shall state the 
position of the site, the number assigned 
to it in the assessment book and its dim- 
ensions, the description of the building 
and its dimensions, and such other parti- 
culars as tmay be prescribed by the Com- 
missioner. 


(2) The site-plan sent with such an ap- 
plication shall be drawn to a scale of 
not less than one-fiftieth of an inch to 
the foot, shall be sent in triplicate, and 
shall show— 


Cls. (a) to (1)— [Not quoted. The said 
clauses provide for various particulars 
in the site plan to be annexed to the pe- 
tition.] 

(3) and (4) seessrssesereeses 

52. ... 

53. (1) Every person who intends to 
erect a new building or add to any build- 
ing, shall if such erection or addition 
costs more than twenty-five thousand 
rupees, employ a licensed building sur- 
veyor to supervise the erection of such 
-building or addition. ‘ 


(2) The name of the person to be so 
employed shall be stated in the applica- 
tion under Rule 50, in respect of such 
building. 


(3) If the person so employed dies or 
ceases to be so employed before the com- 
pletion of the said building, the name of 
the licensed building surveyor employed 
in place of such person to supervise the 
erection of such building, shall be forth- 
with reported to the Commissioner. 

54. (1) All information and documents 
which it may be found necessary to re- 
quire, and all objections which it may be 
found necessary to make before deciding 
whether permission to erect a new build- 
ing (other than a hut) should be given, 
shall be respectively required and made 
in one requisition, and the applicant shall 
be appraised thereof at the earliest pos- 
sible date. 

(2) to (4) 

55. (1) Within one month after the re- 
ceipt of any application made under 
R. 50 for permission to execute any work, 
or of any information or documents or 
further information or documents requir- 
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ed under this schedule, or within one 
month after the Commissioner has been 
satisfied that there are no objections 
which may lawfully be taken to the 
grant of permission to execute the work, 
the Commissioner shall, by written order, 
either— 

(a) grant permission conditionally or 
unconditionally to execute the work, or 

(b) refuse, on one or more of the 
grounds mentioned in R. 57 or R. 61, as 
the case may be, to grant such permis- 
sion. 

(2) When the Commissioner grants 
permission conditionally under cl. (a) of 
sub-rule (1), he may, in regard thereto, 
impose such conditions, consistent with 
this Act, as he may think fit. 

(8) and (4) aeree 

56. If within the period prescribed by 
R. 55, the Commissioner has neither 
granted nor refused to grant permission 
to execute any work, such permission 
shall be deemed to have been granted; 
and the applicant may proceed to execute 
the work, but not so as to contravene 
any of the provisions of this Act or of 
any rules or bye-laws made thereunder. 

57. The only grounds on which per- 
mission tò erect a new building (other 
than a hut) may be refused are the fol- 
lowing, namely:— 

(1) that the work, or any of the parti- 
culars comprised in the site-plan, build- 
ing plans, elevations, sections or specifi- 
cations would contravene some specific 
provision of this Act or some specific 
order, rule or bye-laws made thereunder; 

(2) that the application for such per- 
mission does not contain the particulars 
or is not prepared in the manner pre- 
scribed in this schedule; 


(3) thal, in the case of a new building 
(other then a hut) falling within the 
street alignment or building-line of a 
public street projected under S. 63 of the 
Calcutta Improvement Act, 1911, the per- 
mission of the Chairman of the Board of 
Trustees for the Improvement of Cal- 
cutta has not been obtained; 


(4) that any of documents referred to 
in Rule 50 have not been signed as pre- 
scribed in Rule 52; 

(5) that any information or documents 
required by the Commissioner under this 
schedule have not been duly furnished; 
or 

(6) that the applicant has not satisfied 
the Commissioner in regard to any ob- 
jections which may have been taken un- 
der these rules to the grant of the said 
permission, 
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58. and 59. uues tsas 


60. Subject to the provisions of R. 56, 
the erection of a new building (other 
than a hut) shall not be commenced un- 
less and until the Commissioner has 
granted permission for the execution of 
the work on an application sent to him 
under Rule 50, 

61. and 62. ...ececcesceee 


63. If, at any time after permission to 
erect any masonry building has been 
given, the Commissioner is satisfied that 
such permission was granted in conse- 
quence of any material misrepresentation 
or fraudulent statement contained in the 
application made under R. 50, or in the 
plans, elevations, sections, or specifica- 
tions submitted therewith in respect of 
such building, he may cancel such per- 
mission and any work done thereunder 
Shall be deeined to have been done with- 
out permission: 


Provided that, if such permission was 
granted with the approval of the Stand- 
ing Committee, the Commissioner shall 
not cancel it except with the approval of 
the Standing Committee. 


4. Referring to the aforesaid rules, 
Mr. Deb contended that admittedly on 
26th June, 1974 Latika Housing Co-opera- 
tive Society submitted a plan for multi- 
storied residential building at the pre- 
mises No. 9/3 Hungerford Street. As the 
said Latika Housing Co-operative Society 
was competent to make an application 
under the aforesaid Rule 50 and as with- 
in the period of one month since pre- 
scribed by Rule 55, the Commissioner 
had neither granted nor refused to grant 
permission to execute any work, under 
the provisions of Rule 56 such permission 
shall be deemed to have been granted 
and as such the applicant was entitled 
to proceed with the execution of the work 
of construction with only this limitation 
that in the process of such execution, the 
applicant is not to contravene any of 
the provisions of the Act or any rules or 
bye-laws made thereunder. In the afore- 
said facts the purported refusal to grant 
permission under Rule 54 by the Corpo- 
ration of Calcutta as contained in the 
said impugned memo dated 5/7-6-1976 is 
wholly misconceived and of no conse- 
quence. Mr. Deb contended that if under 
the deeming provisions the petitioners 
were entitled to execute the work of 
construction then the Corporation was 
not authorised to stop the execution of 
the said work by issuing notification un- 
der S. 416 because such notification was 
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issued not on the ground that execution 
of any particular work was unauthorised 
or such construction had contravened 
the provisions of the Act and the rules 
framed thereunder but the impugned no- 
tification and/or direction under S. 416 
of the Municipal Act was issued on the 
footing that there was no sanction of any 
plan and as such the petitioners were not 
entitled to proceed with any construction 
work whatsoever. Mr, Deb contended 
that the very purpose of according per- 
mission to execute work under the deem~ 
ing provisions under Rule 56 becomes 
nugatory if the Corporation proceeds on 
the footing that as no plan was sanction- 
ed by the Corporation no work can be 
executed at all. Mr. Deb contended that 
although under the said deeming provi- 
sions the petitioners were entitled to 
carry on and/or to execute the construc- 
tion work, such authority to execute the 
work of ccnstruction does not authorise 
the petitioners to effect constructions in 
any manner they like. The authority to 
execute work of construction under the 
deeming provisions of Rule 56 is certain- 
ly circumscribed by the express limitation 
under the said rule namely that the 
work of construction should not contra- 
vene any of the provisions of the Act 
or any rules or bye-laws made thereunder, 
Mr. Deb also submitted that in such cir- 
cumstances, the Corporation of Calcutta 
will not suffer any prejudice and the 
Corporation will always have the right 
to stop execution of work whenever such 
work will be undertaken in contravention 
of any of the provisions of the Act or 
rules framed. thereunder, 
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5. Mr. Ghosh the learned counsel ap- 
pearing for the respondents however sub- 
mitted that the question as posed by the 
learned counsel for the petitioner was 
not so simple. Mr. Ghosh contended that 
in order io get the privilege of deemed 
sanction under the provisions of Rule 56, 
it must be established that the persons 
having authority to execute the work on 
a particular plot of land had made an 
application and such application was also 
made in accordance with the provisions 
of the Act and the rules framed there- 
under. If the application for grant of 
sanction of a building plan is not made 
by a person authorised to make such ap- 
plication or if such application is not in 
conformity with the provisions of the 
rules framed thereunder, then such ap- 
plication cannot be deemed to be a valid 
application and there cannot be any 
question of deemed sanction in respect 
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of an invalid application. For this con- 
tention, Mr. Ghosh referred to a deci- 
sion of Madhya Pradesh High Court 
made in the case of Govind Prasad v. Ad- 
ministrator of the City of Jabbalpur re- 
ported in AIR 1971 Madh Pra 216. It 
was held in the said case that to get the 
benefit of deeming provisions, there must 
be a valid application. Mr. Ghosh con- 
tended that in the instant case the appli- 
cation for sanction of a building plan 
since submitted to the Corporation of 
Calcutta was signed by the Secretary, 
Latika Housing Society. The said Latika 
Housing Society was not a corporate 
body and as such the Secretary of the 
said Society had no authority to sign the 
said application. The said Secretary not 
being the owner of the land in question 
could not make the said application and 
on that score alone the application for 
sanction of the plan must be held to be 
an invalid application and accordingly it 
must also be held that the Corporation 
was not under any obligation to deal with 
and/or to consider such invalid applica- 
tion. Hence, on the strength of an invalid 
application, the petitioners are not en- 
titled to take the benefit of deemed sanc- 
tion under the provisions of Rule 56. Mr. 
Ghosh referred to para. 7 of the supple- 
mentary affidavit and contended that it 
will appear from the said supplementary 
affidavit that the particulars required 
under cls. (d) and (e) of Rule 51 (2) were 
not given in the plan submitted by the 
said Secretary, Latika Housing Society- 
Requirements under Rr. 50 and 51 had 
also not been complied with, Ms. Ghosh 
further contended that separate floor 
plans for each floor had not been sub- 
mitted although the said particulars have 
got to be furnished in the site plan ac- 
companying the application for sanction 
of a building plan. Mr. Ghosh contended 
that it was admitted by the petitioners 
in reply to the affidavit-in-opposition of 
the respondents that the plan was in- 
complete but such defect was cured on 
24th August, 1978, when with the leave 
of the Court and without prejudice to 
the rights and contentions of the parties 
in the instant Rule, the petitioners had 
further discussion with the City Archi- 
tect of the Corporation of Calcutta to 
settle the disputes between the parties, if 
possible. Hence, Mr. Ghosh contended 
that admittedly the plan was incomplete 
and it did not contain the relevant parti- 
culars required to be given under the 
aforesaid Rules. As a result, the peti- 


tioners cannot claim any deemed sanc- 
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tion under the aforesaid provisions of 
R. 56. Mr. Ghosh next contended that 
‘deemed sanction’ referred to in Rule 56 
must relate to the plan as originally filed. 
Under the deeming provisions, though 
sanction was not factually made, such 
sanction exisls by fiction. Mr. Ghosh con- 
tended that sanction to execute any work 
must necessarily refer to a building plan 
and without reference to any such plan, 
the sanction to execute work cannot be 
conceived. For this contention Mr. Ghosh 
referred to the said Rule 50 and contend- 
ed that the said rule indicates that there 
cannot be any sanction to execute work 
for erecting any masonry new building 
but there will be sanction to execute 
work as specified in the plan of the pro- 
posed building. Rule 55 also indicates 
that permission to execute work or refu- 
sal to grant permission to execute work 
will be made with reference to construc- 
tion of new building as per the plan sub- 
mitted. Mr. Ghosh also referred to R. 58 
of Sch. XVI and contended that the said 
rule also indicates that the permission is 
to be granted on the basis of the plan 
submitted. Referring to Rule 22 of Sche- 
dule XVI, Mr. Ghosh submitted that the 
said Rule also indicates that there can- 
not be any sanction to execute work of 
construction of any building but sanction 
to execute work is only referable to the 
plan submitied. Similarly, Rule 62 also 
refers to the sanctioned plan. Mr. Ghosh 
further referred to S: 414 (i) (b) of the 
Act and contended that the said section 
also indicates that sanction to execute 
any work of construction must be on the 
basis of a pian. In this connection, Mr. 
Ghosh also referred to a Bench decision 
of this Court made in the case of Commr. 
of Corporation of Calcutta v. S. K. Datta 
Gupta reported in (1975) 79 Cal WN 908. 
In the said case the legal incidence of 
refusal of an application received under 
R. 50 as contained in R. 54 (4) vis-a-vis 
the implication of refusal to grant such 
application under R. 55 (1) (b) were 
taken into consideration. It was however 
held in the- said decision that it is only 
where all particulars required under the 
Act have been given in the application 
that the application can be taken up for 
consideration by the Commissioner. Mr. 
Ghosh submitted that the application 
submitted by the petitioners was not a 
proper or valid application made by a 


person having competence to make such 
an application and the said application 
also did not contain relevant particulars 
required under the rules as indicated 
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hereinbefore but the Corporation in- 
stead of rejecting the said application in 
limine considered the said application on 
merit and asked the petitioners to fur- 
nish other relevant particulars required 
under the Act and the rules and also 
directed the petitioners to conform to 
the provisions of the Act and the rules 
framed thereunder for obtaining a sanc- 
tion of the plan submitted by the peti- 
tioners. Mr. Ghosh next contended that 
even assuming that in the facts of the 
case, the application for sanction was a 
valid application, the petitioners not hav- 
ing ‘insisted on the right under a ‘deemed 
‘sanct‘on' as contained in R. 56 but on 
‘the contrary having taken part in mak- 
ing further representation and having 
furnished further particulars in terms of 
requisition made by the Corporation for 
Obtaining a sanction of the said building 
plan, is not entitled to fall back on the 
right to execute work under the said 
deemed sanction when the Corporation 
on consideration of the application on 
merit refused to grant sanction. Mr. 
Ghosh contended that in the facts of the 
case, the petitioners are completely estop- 
ped from contending that under the 
deeming provisions of R. 56 the petition- 
ers had obtained a deemed sanction to 
execute the work of construction of the 
proposed building. For this contention, 
Mr. Ghosh referred to a passage of the 
treatise ‘The Law relating to estoppel by 
representation’ by George Spencer Bower 
at page 184 which runs to the following 
effect:— 


“Where a Statute requires something 
to be done by one of the parties as a con- 
dition precedent to the validity of an 
instrument or transaction which, there- 
fore, is not made by the Statute absolu- 
‘tely illegal and void in iteself but only 
contingenily so, it is contended with con- 


siderable force that there is no reason- 


why the party entitled to insist on the 
‘fulfilment of the statutory condition 
should not bè allowed to renounce or 
waive his right either by express agree- 
ment or consent or- by acts and conduct 
having the effect of precluding him from 
asserting the legality of the instrument 
or transfer an effect which (whether so 
described or called by in other name as 
such waiver) is, as is pointed out else- 
where nothing but a form of estoppel.” 


6. Mr. Ghosh also referred to a pas- 
sage of Maxwell on the ‘Interpretation 
‘of Statutes’ 12th Edition, page 328. Re- 
ferring to the principle of waiver the 
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learned author in the said treatise held 
“every one has a right to waive and to 
agree to waive the advantage of a law 
made solely for the benefit and protec- 
tion of the individual in his private capa- 
city wh'ch may be dispensed with with- 
out infringing any public right or public 
policy’. Mr. Ghosh also referred to R. 56 
of Sch. XVI and submitted that the mar- 
ginal note of the said rule indicates that 
the said rule provides for remedy if Com- 
missioner delays to grant or refuses to 
grant permission. Hence, simply because 
under the said R. 56, a sanction to exe- 
cute work of construction may be deem- 
ed to have been given, it cannot be con- 
tended that the Corporation can no long- 
er grant sanction on the basis of the 
plan submitted by the party, if the party 
in spite of the deemed sanction asks for 
consideration of his application on merit 
either expressly or by conduct, Mr. Ghosh 
also ‘contended that the time limit to 
accord sanction within one month is only 
directory and not mandatory. For this 
contention, Mr. Ghosh referred to a pas- 
sage in the treatise of Interpretation of 
Statutes by Bindra (6th Edition, p. 670). 
Quoting Corpus Juris, the learned author 
stated that where a public officer is di- 
rected by a Statute to perform a duty 
within a specified time the provisions as 
to time are only directory. Accordingly, 
Mr, Ghosh submitted that simply because 
one month’s time had elapsed from the 
submission of the plan, it cannot be con- 
tended that the Corporation can no 
longer take the said application for con- 
sideration and on such consideration, sub- 


sequently cannot grant or refuse to 
grant permission. Mr. Ghosh also con- 
tended that it is evident that the peti- 


tioners did not avail of the right under 
the said deemed sanction under Rule 56 
but had waived such right to execute 
work under the deemed sanction and, on 
the other hand, had taken steps to have 
the application for sanction considered 
on merit and to obtain sanction on such 
consideration. Accordingly, the petition- 
ers are estopped to contend in the writ 
petition that they have right to execute 
work under deemed sanction under R. 56. 
In this connection Mr. Ghosh also refer- 
red to the decision made in the case of 
Lachoo Mal v. Radhye Shyam reported 
in AIR 1971 SC 2213. The Supreme Court, 
quoted in approval the observation of 
Maxwell ‘On the Interpretation of Sta- 
tute’ that everyone has a right to waive 
and to agree to waive the advantage of 
a law or rule made solely for the benefit 
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and protection of the individual in his 
private capacity. Mr. Ghosh contended 
that the deemed sanction is solely for 
the benefit of an individual in his pri- 
vate capacity to obtain permission to ex- 
ecute work of construction of a building 
within the limits of the Corporation of 
Calcutta and it is entirely for such indi- 
vidual to waive and/or to agree to waive 
such advantage. Hence, even assuming 
that the petitioners were entitled to the 
right to execute work under the deemed 
sanction, in the special facts and circum- 
stances of the case, the petitioners are 
precluded from claiming such right any 
further. Mr. Ghosh further contended 
that in anv event, the petitioners having 
neglected to assert such right under the 
deemed sanction for a number of years, 
the petitioners are not entitled to ask 
for appropriate writs and/or directions 
in the constitutional Writ Jurisdiction of 
this Court. For this contention Mr. 
Ghosh referred to the decision of the 
Supreme Court made in the case of M.S. 
R. T. Corporation v. B. R- M. Service re- 
ported in AIR 1969 SC 329. It was held in 
the said case that it is well established 
that the writ of certiorari will not be 
granted in a case where there is such 
negligence or omission on the part of 
the applicant to assert his right as, taken 
in conjunction with the lapse of time and 
other circumstances, causes prejudice to 
the adverse party. Mr. Ghosh also re- 
ferred to another decision of the Supreme 
Court in this connection, namely the de- 
cision made in the case of Manak Lal v. 
Dr, Prem Chand Singhvi reported in AIR 
1957 SC 425. In the said case, the allega- 
tion of bias made by the petitioner against 
the Chairnian of Bar Council Tribunal 
was negatives by the Supreme Court on 
the ground that the party alleging such 
bias never did raise the plea of bias be- 
fore the Tribunal in the manner in which 
the said point was raised before the High 
Court and the Supreme Court accepted 
the contention of the respondents that 
the party having appeared before the 
Tribunal must be held to have waived 
his objection and as such he should not 
be allowed to raise it. Mr. Ghosh con- 
tended that the petitioners, if they had 
really intended to take the benefit of the 
deemed sanction should have insisted on 
such right from the very beginning. But 
it is quite evident that at no point of 
time such right was insisted by the peti- 
tioners but as aforesaid, the petitioners 
really asked for sanction on considera- 


tion of the application on merit sympa- 
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thetically. Mr. Ghosh also contended that 
in the aforesaid circumstances of the 
case, the petitioners should not be allow- 
ed to carry on any construction whatso- 
ever under the deemed sanction and the 
action of the Corporation in issuing the 
said notice under S. 416 of the Act to 
stop the unauthorised construction is 
quite justified and in any event no inter- 
ference in the constitutional writ juris- 
diction 1s called for. 


7. Mr. Roy Chowdhury in reply to 
the aforesaid contentions raised by Mr. 
Ghosh contended that under R. 50, any 
person who intends to erect a new build- 
ing is to send to the Commissioner an 
application fur permission to execute the 
work, It is not necessary that such an 
application should be made by the owner 
of the land. From the facts of the case, 
it will be quite apparent that the Co- 
operative Housing Society was not regis- 
tered at the material time but the posses- 
sion of the said land was taken by some 
promoters of the said Co-operative Hous- 
ing Society and under the terms of the 
agreement with the owner of the land 
the application for sanction of the build- 
ing plan was made in the name of Latika 
Housing Co-operative Society. ‘Person’ 
has been defined under S. 3 (32) of the 
Bengal General Clauses Act to the gor 
lowing effect:—~ 


“*Person' shall include any 
or association or body of 
whether incorporated or not.” 


Mr. Roy Chowdhury also referred to 
Rule 52 of the Sch. XVI of the said Act 
and submitted that the plan is required 
to be signed by the owner of the build- 
ing and the Rule does not speak that 
such plan is required to be signed by the 
owner of the land. Hence when there was 
an agreement to convey the said land by 
the owner and when the major part of 
the consideration money had been paid 
to the owner and the possession had 
been handed over by the owner in fav- 
with an express 
permission to apply for sanction of build- 
ing plan on the said land, it cannot be 
contended that it was only the owner of 
the land and no one else was eligible to 
make such application. In my view, the 
aforesaid contention of Mr. Roy Chow- 
dhury is of substance and I am inclined 
to accept the same. In my view, it is not 
necessary that only the owner of land 
is to make an application for sanction of 
a building plan under the said Act. If 
‘any person’ makes an application for 


company 
individuals 
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sanction of a building plan, the Corpora- 
tion of Calcutta must consider the ap- 
plication and the site plan and ascertain 
as to whether the plan of the proposed 
building conforms to the provisions of 
the Act and rules framed thereunder and 
if the plan conforms to the Act and the 
rules and the application is also made 
by the applicant in accordance with the 
provisions of the Sch. XVI of the Act the 
Corporation must accord permission de- 
spite the fact that such application is 
not by the owner of the land. Whether 
such person has right to effect such con- 
struction on other’s land is the concern 
of the owner of the land or any other 
person having legal right on the land 
and the Corporation of Calcutta is not 
entitled to refuse to grant permission 
simply on the ground that the person 
seeking for sanction is not the owner of 
the land in question. In this connection, 
Mr. Roy Chowdhury also referred to Sec- 
tion 5 (53) of the said Act and submitted 
that the definition of ‘owner’ in the Act 
is an inclusive definition and it cannot be 
contended that a licensee cannot be 
deemed to be ‘owner’ for the limited pur- 
pose of the Act. Mr. Roy Chowdhury also 
contended that the time schedule fixed 
for according sanction of a building plan 
er refusing such sanction is absolutely 
mandatory and if such plan is not refused 
and/or sanctioned within one month from 
the date of submission of the plan then 
under R. 56 it must be deemed that there 
has been a sanction to execute the work. 
Mr. Roy Chowdhury contended that if 
a person under the deemed sanction is 
authorised to carry on the construction 
work without infringing the provisions 
of the Act and the rules framed there- 
under, it is inconceivable that after such 
‘deemed sanction’, the Corporation may 
still entertain the application for sanc- 
tion of a building plan and may either 
accord sanction or refuse to grant such 
sanction. Mr. Roy Chowdhury submitted 
that it would be anomalous that a party 
having obtained an authority to execute 
the work under the deemed sanction will 
be deprived of such authority at a later 
date simply because the Corporation sub- 
sequently though it desirable to consider 
the application for sanction of a building 
plan on merit and passed orders on such 
consideration, Mr. Roy Chowdhury con- 
tended that it must be held that the time 
limit fixed for according sanction of a 
building plan is mandatory and not re- 
commendatory as contenaed by Mr. 
Ghosh, otherwise, the provisions of 
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“deemed sanction” may become nuga- 
tory by the belated action of the Corpo- 
ration of Calcutta. In my view, Mr. Roy 
Chowdhury’s contention should be ac- 
cepted with some qualification. After the 
“deemed sanction” under R. 56 the Cor- 
poration is not normally entitled to con- 
sider the application on merit, without 
anything more, thereby frustrating the 
right given to an applicant under the 
deemed sanction to proceed to execute 
the work. But it must also be 
borne in mind in this connection that 
such deemed sanction may not be avail- 
ed of by an applicant and the applicant 
may waive such right under the deemed 
sanction and may still ask for the sanc- 
tion of the plen by the Corporation on 
consideration of the application on merit 
in order to avoid any complication in 
future or for any other reason. In my 
view, if an applicant waives his right 
under deemed sanction as contained in 
R. 56 and does not proceed to execute 
the work of construction in question but 
approaches the Corporation for consid- 
eration of his application on merit, the 
deemed sanction will lose its force be- 
cause of waiver and in such circumstan- 
ces, the Ccrporation will be quite en- 
titled to consider the application on merit 
despite the expiry of the period men- 
tioned in R. 56. 


8 Mr. Roy Chowdhury also disputed 
the contention of Mr. Ghosh that the ap- 
plication for sanction of the building 
plan not having contained all the re- 
levant particulars required under the re- 
levant Rules of the Sch. XVI of the Act 
such application was invalid and did not 
merit any consideration on merit, It is 
true that all the relevant particulars 
were not given at the time of submission 
of the plan for sanction of the proposed 
building and admittedly after the Cor- 
poration had made requisitions, some 
particulars were furnished at a later date. 
But in my view, it cannot be contended 
that simply because there was an omis- 
sion to give one or two required parti- 
culars at the time of making the appli- 
cation for sanction of a building plan 
such application becomes an invalid ap- 
plication, not required to be considered 
at all on merit. It is precisely for the 
purpose of asking for further required 
particulars from an applicant and for 
raising objections against the proposed 
construction, the provision for making 
requisition by the Corporation has been 
made in R. 54. I am, however, inclined 
to accept the contention of Mr. Ghosh 
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that for obtaining the benefit of a 
“deemed sanction” under R. 56, the ap- 
plication must be a valid application 
containing the site plan and other re- 
levant particulars required under the 
said Rules. If for want of such essential 
relevant particulars, the application could 
not have been considered on merit and 
sanction given by the Corporation, there 
cannot be any deemed sanction under 
R. 56. In my view, R. 56 has been incor- 
porated to protect an applicant from un- 
due delay on the part of authorities of 
Calcutta Corporation to take up the appli- 
cation for sanction of a building plan for 
consideration on merit. But the question 
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of “deemed sanction” will not arise if 
sanction on merit was not possible. In 
the instant case, admittedly all the 


particulars required under the Rules for 
according sanction of the building plan 
were not given at the time of making the 
application or even before the expiry of 
the period mentioned in R. 56 and as 
such on the basis of the existing appli- 
cation, the plan of the applicants could 
not have been sanctioned. Hence, in my 
view, the petitioners are not entitled to 
claim benefit of deemed sanction under 
R. 56 ın the instant case. . 


9. Thai apart, in the instant case, the 
petitioners admittedly furnished further 
particulars, though not complete in all 
respects, in answer to the requisition 
made by the Corporation of Calcutta for 
consideration of application for sanction 
of the building plan on merit. In the 
facts and circumstances of the case, 
there is no manner of doubt that the 
petitioners had been appearing before the 
authorities of the Corporation of Cal- 
cutta, contending before such authorities 
that the plan submitted on their behalf 
for erecting the proposed þuilding should 
be sanctioned as the said plan was in 
conformity with the provisions of the 
Act and the Rules framed thereunder 
and the objections made by the Corpora- 
tion authorities were untenable. Hence, 
I am inclined to accept the contention of 
Mr. Ghosh that the petitioners had waiv- 
ed their right, even if any, to execute 
the construction works on the strength 
of a deemed sanction under R. 56 and in 
such circumstances, the Corporation was 
quite competent to consider the applica- 
tion for sanction of the building plan 
on merit and pass appropriate orders on 
the same. 


10. In view of my aforesaid findings 
that the petitioners are not entitled to 
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the benefit of a deemed sanction under 
R. 56 for not furnishing relevant parti- 
culars at the time of making the applica- 
tion and that in any event, the peti- 
tioners had waived their right, if any, 
under a deemed sanction and had, in 
fact, invited the authorities of the Cor- 
poration of Calcutta to accord sanction 
on consideration of the application on 
merit, the impugned order rejecting the 
application under R. 54 (4) is not without 
jurisdiction. In the aforesaid facts the 
issue of notice under S. 416 of the Act 
by the Corporation of Calcutta cannot be 
held to be illegal or without jurisdic- 
tion. It is not necessary in the instant 
case to decide as to whether the adjudi- 
cation of the Corporation of Calcutta on 
merit on the said application for sanction 
of the building plan was correct or not 
because there are serious disputes on the 
factual aspects relating to the proposed 
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construction of the building involving 
technical knowledge and it is neither- 
feasible nor desirable that the Writ 


Court should consider the respective con- 
tentions of the parties about the said 
disputed questions of fact and decide 
such facts. It may be noted in this con- 
nection that during the pendency of the 
Rule, with the leave of the Court and 
without prejudice to the right and con- 
tentions of the parties in the Rule, fur- 
ther discussions were held between the 
architect of the petitioners and the city 
architect of the Calcutta Corporation to 
solve the disputes as to infringement of 
the Act and the Rules'on account of the 
proposed building but unfortunately 
some basic objections of the Corporation 
still remain disputed. Apart from this, 
against the rejection of the plan on 
merit, the petitioners were entitled to 
avail of other alternative remedy and in 
such circumstances, interference by the 
Constitutional Writ jurisdiction is also 
not warranted. It is really unfortunate 
that the petitioners have incurred con- 
siderable expenses in procuring the land 
and making some foundation works and 
they are seriously prejudiced for the re- 
jection of the plan but despite my sym- 
pathies for the petitioners, no relief can 
be given in the instant Rule. The Rule, 
therefore, fails and is discharged but, in 
the facts of the case, I make no order as 
to costs, 


Rule discharged. 
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Tapan Kumar Paul, Petitioner v. 
Krishna Kanta Paul and others, Respon- 
dents. 


Award Case No. 157 of 1978, D/- 19- 
1-1979. 

(A) Arbitration Act (1940), S. 30 — 
Setting aside award — Grounds — Error 


of law apparent on face of award — 
Limitations on power of court. 


As the parties choose their own arbi- 
trator they cannot, when the. award is 
good on the face of it object to the deci- 
sion either upon the law or the facts, 
Therefore, even when an arbitrator com- 
mitted a mistake either in law or in fact 
in determining the matters referred tẹ 
him but such mistake does not appear on 
the face of the award or in a document 
appended to or incorporated in it so as 
to form part of it the award would 
neither be remitted nor set aside notwith- 
standing the mistake. Moreover, an error 
of law on the face of the award means 
that you can find it in the award or in 
a document actually incorporated there- 
in as for instancé a note appended by the 
arbitrator stating the reasons for his 
judgment, some legal proposition which 
was the basis of the award and which 
you could then say was erroneous, The 
Court has no jurisdiction to investigate 
into the merits of the case and to exa- 
mine the documentary and oral evidence 
on the record for the purpose of finding 
out whether or not the arbitrator has 
committed any error of law. AIR 1971 
SC 1646; AIR 1971 SC 696 and AIR 1975 
SC 230, Foll. (Para 6) 


It is indisputable that company is a 
separate entity from the shareholders 
and the assets of the company as such 
cannot be bartered away or parted with 
in liquidation of claims inter se between 
the shareholders and directors. But 
where a private limited company which 
ıs in the nature of a partnership is a 
party to the agreement referring the dis- 
putes to the arbitration and where there 
is evidence of claims by the shareholders 
against the company in respect of their 
dues, his remuneration as director and 
unpaid dividends ete., then, there is no 
violation of any principle of law 
in arbitrators distributing in specie 
the assets of the company in 
lieu of or in satisfaction of the claims of 
the creditors even if they are the share- 
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holders of the company. In such a case, 
giving up a part of the tenancy or part- 
ing with some of the assets of the com- 
pany is possible in law in liquidation of 
the claims of its creditors even if such 
creditors are the shareholders of the 
company and such claims perhaps origi- 
nated out of the shareholdings in the 
company. Where certain consequences 
might be expected of certain adjudication 
if such d’sputes are referred for adjudi- 
cation then it cannot be said that the 
arbitrator has acted in excess of his 
jurisdiction if those consequences follow, 
AIR 1977 Cal 266, Rel. on. (Para 8) 

(B) Arbitration Act (1940), S. 30 — 
Setting aside award — Allegation of non- 
observance of principles of natural jus- 
tice — Tenability. 

The arbitrator is not bound to make 
known before he makes his award what 
his award was to be and if an award in- 
corporates certain pictorial representa- 
tion of his findings it is not necessary 
that such pictorial representation should 
be made known to the parties before the 
arbitrator proceeds to make the award 


finally, (Para 13) 
(C) Arbitration Act (1940), S. 30 — 
Setting aside award — Grounds — Mis- 


takes in the recitals and in non-essential 
parts of the award does not make the 
award bad, (1833) 149 ER 511, Rel. on. 


(Para 15) 

Cases Referred : Chronological Paras 
AIR 1978 Cal 352 5 
AIR 1977 Cal 340 5 
(1977) 81 Cal WN 168: AIR 1977 Cal 266 
8 

AIR 1976 Cal 406 17 
AIR 1975 SC 230 6 
AIR 1971 SC 696 6 
AIR 1971 SC 1646 6 
AIR 1971 Cal 65 5 
AIR 1970 SC 833 5 
AIR 1970 SC 1654 17 
AIR 1962 SC 666 17 
AIR 1955 SC 74 7 
AIR 1940 Pat 92 5 
1925 AC 619 : 133 LT 152, Macaura v. 
Northern Assurance Co. Ltd. 7 
AIR 1923 PC 66 6 


AIR 1920 Mad 172 5 
(1833) 149 ER 511, Trew v. Burton 15 

A. C. Bhabra with, D. K. Basu, for 
Petitioner; P. C. Sen with S. K. Upadhya 
(for No. 1), R. C. Nag with Sankar 
Ghose and Avijit Dev (for Nos. 2 and 3), 
S. B. Mukherjee with Mrs Ruma Paul 
{for No. 4) and Somnath Chatterjee with 
Mrs. U. Mukherjee (for No. 5), for Re- 
spondents, 
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ORDER :— This is an application under 
Ss, 30 and 33 of the Arbitration Act, 
1940 challenging the award dated 30th of 
Jan. 1978 made by one Shri A. K. Sen, 
Barrister-at-Law. The award and the 
dispute centre round a family concern 
named as Ramkanai Jamini Ranjan Paul 
Pvt. Ltd. Before I deal with the history 
of the dispute it may be relevant to refer 
to certain facts for the purpose of appre- 
ciating the grounds upon which the chal- 
lenge to the award is based. It appears 
that there was an application to this 
Court under Ss. 237, 397, 398 & 402 of 
the Companies Act, 1956 about the dis- 
putes amongst the shareholders in the 
company named Ramkanai Jamini Ran- 
jan Paul Pvt, Ltd. hereinafter called the 
said company. It is not necessary to set 
out in detail the history of the said dis- 
pute. But thereafter the parties agreed 
to refer the disputes to the arbitration 
of Shri A. K. Sen, arbitrator; an arbi- 
tration agreement in writing dated 10th 
of May, 1977 was entered into. It would 
be necessary to refer in brief to the said 
arbitration agreement. The agreement is 
between Krishna Kanta Paul the respon- 
dent No. 1 herein who is the son of 
Ramani Kanta Paul being the respondent 
No. 4 herein, Malay Kumar Paul being 
the son of one Mrinal Kanti Paul being 
the respondent No.2 herein and Ramani 
Kanta Paul and one Tapan Kumar Paul, 
son of Ramani Kanta Paul. The said 
company was also a party to the said 
agreement. The agreement dated 10th of 
May, 1977 recited that disputes and dif- 
ferences had arisen between the parties 
regarding various movable and immov- 
able properties and businesses as set out 
in Sch. I to the said agreement. The 
agreement, further, states that some of 
the parties hold shares in the company 
as set out in Sch. II of the said agree- 
ment. The agreement, further, goes on 
to recite that as differences and disputes 
had arisen between the parties to the 
agreement in respect of and arising out 
of such business and/or properties and 
the management of the said company and 
the holdings and ownership of the shares 
therein and as the parties had failed to 
arrive at an amicable settlement of such 
disputes the parties “do hereby agree 
and consent that all disputes arising out 
of and/or in connection with the nature 
and extent of the business and/or pro- 
perties and/or in respect of share hold- 
ings and/or rights of each of the parties 
herein shall be referred to the Sole Ar- 


bitration of Mr. Asoke Kumar Sen, 
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Barrister-at-Law whose decision on such 
matters will be accepted by all parties 
hereto as final and binding.” Schedule I 
which dealt with the properties in res- 
pect of which disputes had arisen con- 
tains the following :— 
“1, Stock-in-trade. 
2. Fixture and Furniture. 
. Tenancy right of shop room, 
. Good-will of Company. 
. Bank Balance. 
Cash-in-hand. 
. Four Cars ; Nos. WMB 717 
WBJ 838 
WBG 8454 
WEM 8334 
& Shares of the Company. 
9. 24 Cottahs of land more or less in 
Belghoria with buildings and sheds, 
10. Sundry Creditors, 
11. Sundry Debtors, 
12. Godowns. 
13, Garages.” 
After the agreement was entered into an 
application was made under S. 29 of the 
Arbitration Act, 1940 for filing of the 
said arbitration agreement in Court. By 
an order made on the 19th of May, it 
was directed that the agreement be filed 
and there was a reference of the disputes 
to Shri Asoke Kumar Sen, By the said 
order it was recorded that the arbitrator 
would have power to proceed summarily. 
Thereafter parties filed their respective 
statements and the arbitrator held seve- 
ral meetings of the parties on diverse 
dates between the 25th of May, 1977 and 
30th of January, 1978. On the 30th of 
Jan, 1978, the arbitrator has made the 
award which is the subject matter of 
challenge in this application. 


NI OTB Oo 


2. As several points have been taken 
in respect of the award made by the 
arbitrator and inasmuch as the arbitra- 
tor has recorded certain reasons for 
making of the award it would be neces- 
sary to set out in extenso the said 
award of the arbitrator. After setting out 
the reference and the fact that several 
meetings had been held with the parties 
and their counsel had appeared and evi- 
dence was produced, the arbitrator ob- 
served, inter alia, as follows :—- 

“I hereby direct and award as follows: 

1. The shop room of the Company 
(hereinafter referred to as "the said shop 
room”) is situated at premises Nos, 213 
and 213-B, Mahatma Gandhi Road, Cal- 
cutta and also at premises Nos, 76/1 and 
76/G, Netaji Subhas Road, Calcutta, 
which comprises of (a) the ground floor 
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having an area of 2,144 sq. ft. approxi- 
mately with a frontage of 43’ having 
5 door openings and 2 shop-windows and 
an average depth of 45’ from the North- 
ern side of Mahatma Gandhi Road with 
‘a mezzanine floor on the ground floor. 
The said ground floor consists of a west- 
ern portion comprising Lots A and B 
shown in the Plan annexed hereto and 
marked “K” (hereinafter referred to as 
the “annexed plan”) bounded on the 
west, north and south by red lines and 
on the east, north and south by yellow 
lines and the eastern partion comprising 
of Lot “C” shown in the annexed plan 
bounded by green lines on the east, west, 
north and south and (b) the first floor 
comprising of an area of 2,270 sq. ft. ap- 
proximately consisting of two portions 
viz. the northern and southern portions, 
the access to both being from the ground 
floor through a staircase rising from the 
ground floor of the said shop room itself. 
In addition to this staircase, there are two 
separate staircases, on the eastern side 
of the said premises Nos. 213 and 213-B, 
Mahatma Gandhi Read, Calcutta, which 
are for the common use of the Company 
as also other tenants of the said premises 
through which access is also available to 
the northern portion of the first floor. 
The northern portion of the first floor is 
about 1340 sq. ft. in area and the south- 
ern is about 1250 sq. ft. in area. The 
northern portion includes a godown situ- 
ated in the portion of Premises No. 76/1, 
Netaji Subhas Road, Calcutta, comprising 
of the area shown as Lot B-1 in the an= 
nexed plan and bounded by yellow lines 
which is contiguous to the said shop 
room on the first floor where sales of 
goods of the Company take place and of 
the area shown as Lot A-1 in the an- 
nexed plan and falling within premises 
No. 76/C, Netaji Subhas Road, Calcutta, 
and bounded by red lines. The southern 
portion comprises an area of 1250 sq. ft, 
approximately and shown as Lot C-1 in 
the annexed plan, bounded by green lines 
and falling within premises No, 76/C, 
Netaji Subhas Road, Calcutta. 


2. The ground floor of the said shop 
room of the Company described above 
is shown in the annexed plan, as Lot A, 
Lot B, and Lot C, the area being the ag- 
gregate of the said Lot A, Lot B and 
Lot C. Lot A is a segment on the western 
portion of the said shop room on the 
ground floor formed by two perpendicu- 
lar straight lines from the base line of 
the said Premises No. 213-B, Mahatma 
Gandhi Road, Calcutta, being the north- 
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ern side of the said premises on 
Mahatma Gandhi Road, the straight 


lines drawn from the western border of 
the said shop room, on the west and from 
a point 11-4’ from the extreme western 
end of the said shop room at premises 
No. 213-B, Mahatma Gandhi Road, Cal- 
cutta, respectively and by two straight 
lines on the north and the south respec- 
tively of the said shop room connecting 
the said straight lines and all marked red. 
Lot B is a segment falling in the middle 
portion of the said shop room on the 
ground floor thereof, bounded by the 
straight perpendicular line marked in 
yellow dividing Lot A on the west and 
another straight line also marked in 
yellow to the east thereof drawn from 
the said base line on Mahatma Gandhi 
Road, at a width of 11'4’ in between the 
said boundary of Lot ‘A’ and the said 
line drawn perpendicularly from the said 
base line on the east and two lines on 
the north and south of the said shop 
room connecting the said two straight 
lines also marked in yellow and shown 
as Lot B in the annexed plan. Lot A is 
shown by boundaries in red lines and 
Lot B is shown as boundaries in yellow 
lines in the annexed plan. Lot C is a seg- 
ment shown and bounded by green lines 
in the annexed plan, being the segment 
lying to the east of Lot B and bounded 
on the west by the boundary of the said 
premises No. 213, Mahatma Ganlhi Road, 
and on the east by the boundary on the 
east of the said shop room. Lot A and 
Lot B are comprised in the premises 


No, 213B Mahatma Gandhi Road. The 
Lot C is comprised in the premises 
No, 213, Mahatma Gandhi Road. The 


eastern and western portions of the said 
shop room on the ground floor is shown 
as such in the annexed plan, 


3. The first floor of the said shop 
room is included in premises No. 76/1, 
Netaji Subhas Road, Calcutta and 76/C, 
Netaji Subhas Road, Calcutta and are 
shown in the annexed plan as consisting 
of the portions marked Lot A-1, Lot B-1 
and Lot C-1. Lot A-1 comprises of an 
area of 380 sq. ft. approximately shown 
and bounded by red lines in the annexed 
plan and forms the extreme eastern por- 
tion of the first floor of the said shop 
room, Lot B-1 is shown as bounded by 
yellow lines in the annexed plan and 
comprises of an area of 460 sq. ft. ap- 
proximately forming the extreme north 
eastern portion of the said shop room on 
the first floor including the said godown 
measuring approximately 13-6” x 8’-3” 
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in the Lot B-1. Lot C-1 comprises of the 
extreme western portion of the said shop 
room in the. first floor and is shown as 
bounded by green lines in the annexed 
plan, having an approximate area of 
740 sq. ft. on the southern portion of the 
said Lot C-1. The northern and southern 
portions of the said shop room on the 
first floor are marked as such in the an- 
nexed plan and consist of an area of A-1 
and B-1 for the northern portion and 
C-1 for the southern portion respectively. 


4. The said premises Nos. 213 and 
213-B, Mahatma Gandhi Road, Calcutta 
and 76/1 and 76/G, Netaji Subhas Road, 
Calcutta belong to four landlords, viz. 
(i) Smt. Kailash Devi Burman, widow of 
of Shri Rashbehari Burman deceased, 
Gi) Krishna Kumar Burman, (ili) Madan 
Mohan Burman and (iv) Raj Kumar Bur- 
man under whom the company is a 
monthly tenant in respect of the said 
shop room. By mutual partition and 
family arrangement amongst the land- 
lords the said shop room has been divid- 
ed between the said landlords in the 
manner following, namely, (a) Lots Nos. A 
and B mentioned above and marked and 
bounded by red lines and yellow lines re- 
spectively in the annexed plan and hav- 
ing respectively the said areas of 506 sq. 
ft. and 724 sq. ft. approximately and 
falling within premises No. 213-B, 
Mahatma Gandhi Road, Calcutta 
have been allotted to and belong 
to Krishna Kumar Burman. Lot 
No. C on the ground floor of the said 
shop room having an area of 914 sq. ft. 
approximately and falling within the said 
premises No. 213-B, Mahatma Gandhi 
Road, Calcutta, has been allotted to and 
belongs to Madan Mohan Burman. Lot 
A-1 on the first floor falling within 
the said premises No. 76/G, Netaji Subhas 
Road, and shown as bounded by red lines 
in the annexed plan and having an ap- 
proximate area of 880 sq. ft. has been 
allotted to and belongs to Raj Kumar 
Burman. Lot No. B-1 on the first floor 
of the said shop room including the said 
godown falls within the premises 
No. 76/1, Netaji Subhas Road, Calcutta, 
and is shown as bounded by yellow lines 
in the annexed plan. It comprises an 
area of 460 sq. ft. and the said godown 
and has been allotted to and belongs to 
Smt. Kailash Devi Burman. Lot C-1 on 
the first floor of the said shop room falls 
within premises No. 76/G, Netaji Subhas 
Road, Calcutta, and is shown as bounded 
by green lines in the annexed pan. It 
comprises an area Of 910 sq. ft. and 
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340 sq. ft. approximately and has been 
allotted to and belongs to Madan Mohan 
Burman. 


5. In satisfaction of all the claims that 
Krishna Kanta Paul has or may have 
against the Company and by way of dis- 
charge and satisfaction of all his claims 
against the Company the Company shall 
assign and transfer to the said Krishna 
Kanta Paul all its right, title and interest 
of the tenancy of the ecmpany ‘in respect 
of the portion of the said shop room 
marked and shown as Lot A and Lot A-1 
in the annexed plan and he shall be the 
tenant of the said portions being Lot A 
and Lot A-1 under the Landlord Krishna 
Kumar Burman for Lot A and Rajkumar 
Burman for Lot A-1 at half the rent 
which is now being paid to Krishna 
Kumar Burman by the Company for the 
portions of Lots A and B shown in the 
annexed plan of which the said Krishna 
Kumar Burman is the owner and at the 
rent which is now being paid and/or is 
payable by the Company for the portion 
marked Lot A-] to Raj Kumar Burman, 
who is the owner of the said portion 
marked Lot A-1. Krishna Kanta Paul will 
continue to pay half the rent payable in 
respect of the portions being shown as 
Lot A and Lot B in the annexed plan to 
Krishna Kumar Burman for the tenancy 
in respect of the portion being Lot A 
and the rent which is now being paid or 
is payable to Raj Kumar Burman for 
the portion shown as Lot A-1 in an- 
nexed plan as rent for the tenancy of 
the said portion of Lot A-1 hereafter. 
The consent for such transfer and assign- 
ment of the said portions being Lot A 
and Lot A-1 by the Company in favour 
of Krishna Kumar Paul has been filed 
before me and I am satisfied that both 
Shri Krishna Kumar Burman and Shri 
Raj Kumar Burman have consented to 
and are agreeable to accept the said as- 
signment. 


Krishna Kumar Paul shall also pay 
1/3rd of « all the Municipal Rates and 
taxes payable by the Company for the 


said shop room from the date of this 


Award. 


Krishna Kumar Paul is declared to be 
the tenant in respect of the said portion 


being Lot A and Lot A-1 with effect 
from the date of this Award. 
6. The Company shall assign and 


transfer all its rights, title and interests 
in the tenancy of the Company in respect 
of the portions of the said shop room 
marked and shown as Lot B and Lot B-1 
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in the annexed plan in favour of Mrinal 
Kanti Paul and Malay Kumar Paul joint- 
ly in full settlement and satisfaction of 
the claims that they have or may have 
against the Company. They are declared 
to be the tenants in respect of the said 
Portion Lot B and Lot B-1 under Krishna 
Kumar Burman and Smt, Kailash Devi 
Burman respectively and they shall pay 
half the rent, now being paid by the 
Company in respect of the said portions 
being Lot A and Lot B to Krishna Kumar 
Burman for the portions marked Lot B 
of which they shall be the tenants from 
the date of the Award and also the rent 
tow being paid or payable by the Com- 
pany to Smt. Kailash Devi Burman for 
the portion marked and shown as Lot 
B-1 in the annexed plan of which he 
shall be the tenant with effect from the 
date of this Award under Smt, Kailash 
Devi Burman. The consent for such as- 
signment of Smt. Kailash Devi Burman 
has been filed before me and I am satis- 
fied that Smt. Kailash Devi Burman has 
consented to and is agreeable for such 
assignment. Mrinal Kanti Paul and Malay 
Kumar Paul shall pay one third of the 
municipal rates and taxes payable by the 
Company for the said shop room ‘from 
the date of this award. 


7. On the assignment and transfer of 
the tenancy, of the Company in respect 
of the said portion Lot A and Lot A-1 in 
favour of Krishna Kanta Paul, and 
Lot B and Lot B-1 in favour of Mrinal 
Kanti Paul and Malay Kumar Paul joint- 
ly as directed hereby Krishna Kanta 
Paul, Mrinal Kanti Paul and Malay 
Kumar Paul shall have no claim or de- 
mand against the Company or against 
any other parties in these proceedings 
and all their claims against the Company 
or any other party shall stand fully satis- 
fied and discharged, 


8. The Company will continue to be 
the tenant of the portions shown as 
Lot C and Lot C-1 in the annexed plan 
which fall with the ownership of Shri 
Madan Mohan Burman with effect from 
the date of this Award and it will conti- 
nue to pay the rent now being paid or 
is payable to Madan Mohan Burman by 
the Company in respect of the said por- 
tions shown as Lot C and Lot C-1 in the 
annexed plan. The consent of Madan 
Mohan Burman for the Company assign- 
ing its tenancy rights in respect of the 
portions Lot A and Lot A-l and Lot B 
and Lot B-1 as aforesaid and for its con- 
tinuing as the tenant in respect of the 
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said portions Lot C and Lot C-1 _under 
the said Madan Mohan Burman has been 
filed before me and I am satisfied’ that 
he is agreeable to such assignment and 
transfer in favour of Krishna Kanta Paul 
and Mrinal Kanti Paul and Malay Kumar 
Paul jointly and to the Company conti- 
nuing to be the tenant in respect of the 
said portions being Lot C and Lot C-1 
at the rent which is now being paid or 
is payable by the Company to Madan 
Mohan Burman for the said portions be- 
ing Lot C and Lot C-1 respectively. 

The company shall continue to pay 
1/3rd of the Municipal rates and taxes 
payable by the Company in respect of the 
said shop room. 

9. Krishna Kanta Paul wil put up 
and erect a partition wall at his own cost 
on the eastern side of the portions mark- 
ed as Lot A and western side of the 
portion marked as Lot A-l in the an- 
nexed plan along the red lines showing 
the portion between Lot A and Lot B 
and the partition between Lot A-1 and 
Lot C-1. Such partition wall shall be 
either masonry or wooden and shall not 
exceed 5’ in width. Krishna Kanta Paul 
will commence the erection of the said 
partition walls within the two months of 
the date of this Award, 


10, Mrinal Kanti Paul and Malay 
Kumar Paul shall put up and erect a 
partition wall at their own costs along 
the yellow lines dividing Lot B from 
Lot C and Lot B-1 from the rest of the 
said shop room on the first floor wher- 
ever there is no partition between 
Lot B-l and rest of the said shop room 
along yellow lines shown in the an- 
nexed plan marking the said portion be- 
ing Lot B-1 from the rest of the said 
shop room on the first floor. Such parti- 
tion walis shall be masonry or wooden 
and shall not exceed 5’ in width. Mrinal 
Kanti Paul and Malay Kumar Paul shall 
commence the erection of the said parti- 
tion walls along the yellow lines shown 
in the annexed plan within two months 
from. the date of this Award. 


11. The Company shall allow un- 
interrupted use and enjoyment of the 
portions marked Lots A and A-1 in the 
annexed plan to Krishna Kanta Paul 
and the portions shown and marked as 
Lots B and B-1 in the annexed plan to 
Mrinal Kanti Paul and Malay Kumar 
Paul and shall afford all reasonable op- 
portunities to them to put up the parti- 
tion walls for the said Lots A and A-1 
and Lots A-1 and Lots B and B-1 as dix 
rected above, 
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12. Krishna Kanta Paul holds 713 
equity shares of the Company of the faca 
value of Rs. 100/- each, Mrinal Kanti 
Paul holds 804 equity shares in the Com- 
pany of the face value of Rs. 100/- each 
and Malay Kumar Paul holds 397 equity 
shares of the Company of the face value 
of Rs. 100/- each. I direct that Krishna 
Kanta Paul, Mrinal Kanti Paul and 
Malay Kumar Paul shall within one 
month of the commencement of the erec- 
tion of partition walls for the portions 
marked Lots A and A-1 and Lots B and 
B-1 as directed above, assign and trans- 
fer the equity shares held by them in 
the Company as mentioned above, te 
Tapan Kumar Paul at Rs. 250/- (Rupees 
two hundred fifty only) per share. 


13. On such assignment and transfer 
of the said equity shares held by Krishna 
Kanta Paul, Mrinal Kanti Paul and 
Malay Kumar Paul in the Company in 
favour of Tapan Kumar Paul, they shall 
have no claim against each other or 
against Tapan Kumar Paul or Ramani 
Kanta Paul nor shall Tapan Kumar Paul 
or Ramani Kanta Paul have any claim 
against Krishna Kanta Paul, Mrinal 
Kanti Paul or Malay Kumar Paul there- 
after. 


14. If Krishna Kanta Paul intends to 
transfer, sell or assign the tenancy rights 
in respect of Lots A and A-1 shown in 
the annexed plan to any third party he 
shall give the first option to purchase or 
to take transfer or assignment of the said 
tenancy right to Tapan Kumar Paul who 
shall be entitled to purchase or take the 
transfer or assignment of the said ten- 
ancy rights at which it is proved that 
Krishna Kanta Paul was able to sell or 
assign the tenancy right of the said por- 
tion of Lot A and Lot A-1 to the said 
third party. 


15. If Mrinal Kanti Paul and Malay 
Kumar Paul intend to transfer, sell or 
assign the tenancy rights in respect of 
Lots B and B-1 shown in the annexed 
plan to any third party they shall give 
the first option to purchase or to take — 
transfer or assignment of the said te- 
nancy rights to Tapan Kumar Paul who 
shall be entitled to purchase or take 
transfer or assignment of the said 
tenancy rights at which it is proved that 
Mrinal Kanti Paul and Malay Kumar 
Paul were able to sell or assign the ten- 
ancy right of the said portion of B and 
Lot B-1 to the said third party. 


16. Shri Amal Mukherjee was. ap- 
pointed as a Stenographer for the arbi- 
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trator to take down the proceedings of 
the arbitration meetings and also to as- 
sist the arbitrator and his remuneration 
was fixed at 60 G.Ms. initially. The arbi- 
tration proceedings have continued for a 
fairly long period and Shri Amal Mu- 
kherjee has worked satisfactorily. I fix 
a further sum of Rs. 1,020 (Rupees One 
thousand Twenty only) as a fair and rea- 
sonable remuneration for the work done 
by Shri Amal Mukherjee. Shri Amal Mu- 
kherjee has already received 60 G.Ms., 
ie. Rs. 1,020 from the parties in equal 
shares, The balance of his remuneration 
amounting to Rs. 1,020 (Rupees one thou- 
sand twenty only) is now due to him. 
The said sum will be paid by Shri 
Ramani Kanta Paul, Shri Krishna Kanta 
Paul; Shri Mrinal Kanti Paul and Shri 
Tapan Kumar Paul in equal shares im- 
mediately to Shri Amal Mukherjee, 


17. The annexed plan has been pre- 
pared by Shri D. K. Dutta, Chartered 
Engineer, under my supervision. I fix 
his remuneration at Rs. 500. The said 
sum will be paid by Shri Krishna Kanta 
Paul, Mrinal Kanti Paul and Malay Ku- 
mar Paul in equal shares.” 


3. The said award is under challenge 
on several grounds in this application fil- 
ed on the 29th of August, 1978. It was 
contended that the award created and/ 
or extinguished rights of the parties in 
immoveable properties and as the same 
was not registered the award could not 


be looked into and given effect. It was 


secondly, urged that the annexed plan ' 
upon the basis of which the award was 
made contained inaccuracy and the said 
plan was prepared without the know- 
ledge and/or consent and without giving 
any opportunity to the parties in viola- 
tion of the principles of natural justice 
and therefore the arbitrator had com- 
mitted an error and/or misconducted the 
arbitration proceedings on this aspect. It 
was, thirdly, contended that on the face 
of the award, the award indicated errors 
apparent on the face of the same and 
there was non-application of mind by 
the arbitrator. It was urged that there 
was error regarding reference to the 
arbitration agreement and description of 
the premises in question. It was, fourth- 
ly, contended that the award purported 
to divide the tenancy rights and divide 
the shop room and create separate ten- 


_ ancies and the same was in violation of 


the provisions of the West Bengal Ten- 
ancy Act, 1956 as there was no proper 


„and/or valid and/or acceptable evidence 
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of any consent on behalf of the land- 
lords. It was, further, submitted in this 
connection that the award could not bind 
the landlords who were not parties to 
the arbitration agreement but the rights 
of the landlords had been illegally af- 
fected by the impugned award and the 
parties had therefore been jeopardised. 
It was, then, contended that the award 
was bad because it sought to divide the 
assets of the company which it was urged 
the arbitrator was incompetent under 
the law to do. The company was a sepa- 
rate entity from the shareholders and in 
respect of the disputes between the share- 
holders the assets of the company could 
not be bartered away. It was, then, con- 
tended that the award was” incomplete 
inasmuch as it failed to make proper ad- 
justments and failed to deal with the 
liabilities and had left the disputes re- 
garding other properties undetermined. 
I may in this connection mention that the 
said award has been impugned by three 
separate applications which were heard 
together. The other application being one 
made by Shri Ramani Kanta Paul which 
was filed in this Court on the 22nd of 
August, 1978 and another application be- 
ing one filed by Shri Ramkanai Jamini 
Ranjan Paul Pvt. Ltd. which was filed 
in this Court on the 24th of August, 1978. 
In all these applications more or less 
identical points were taken and the dis- 
posal of one application would dispose 
the other applications, 


4. On behalf of the respondent it was 
contended that the application for setting 
aside the award was barred by limita- 
tion and I shall deal with the relevant 
contentions on this aspect of the matter 
with reference to the relevant dates later 
on. Now, so far as the point of registra- 
tion was concerned numerous authorities 
were cited which I shall presently note 
contending that the award in fact did 
create or declare or extinguish rights of 
the parties in the immoveable property 
namely, the tenancy right and there- 
fore required registration and not being 
registered was bad in the sense that it 
could not be looked into by the Court. 
On behalf-of the respondent on the other 
hand it was urged that the award in 
question did not require registration un- 
der S. 17 of the Registration Act, 1908. 
But during the pendency of this applica- 
tion leave was obtained from me to send 
the award to the Registrar of Assurances 
for registration with“an application for 
extension of time for allowing such re- 
gistration. I was subsequently informed 
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that such registration has been allowed- 
and extension of time has been granted 
and the award has been registered, 
Therefore, for the purpose of this appli- 
cation under the Arbitration Act, 1940 
the question whether the award in ques- 
tion required registration as such is not 
of relevance any more. I shall note the 
relevant authorities on this point cited 
from the Bar by the different parties. I 
am not concerned in this application with 
the validity or otherwise of the order of 
the Registrar of Assurances granting ex- 
tension of time. 


5. In this connection reliance was 
placed on a decision of mine in the case 
of Pramode Kumar v. Bhuramal, AIR 
1977 Cal 340 where I had reviewed somè 
of the principles enunciated in the dif- 
ferent decisions. Similarly, my attention 
was also drawn to the decision given by 
me in the case of Mulchand v. Dalam 
Chand, AIR 1978 Cal 352. Parties drew 
my attention to the observations of the 
Division Bench of this Court in the case 
of Aditya Kumar v. Narayandas, AIR 
1971 Cal 65, a Division Bench judgment 
of the Patna High Court in the case of 
Kubad Mia v. Guhi Mia, AIR 1940 Pat 
92, in the case of Ranjagamier v. Ranja- ' 
gam Iyyar of the Madras High Court, 
AIR 1920 Mad 172 and in this connection 
my attention was also drawn to the de- 
cision of the Supreme Court in the case 
of Satish Kumar v. Surinder Kumar, AIR 
1970 SC 833. As I have mentioned before 
it is not necessary for me to refer to the 
aforesaid decisions in view of the fact 
that under S. 25 of the Registration Act, 
1908 the Registrar has extended the time 
and the award has been registered and 
the contention about the invalidity of 
the award on this ground is no longer 
relevant for consideration. 


6. Apart from the aforesaid 
tion as indicated before several other 
contentions were raised in this case. A 
question of limitation was also urged on 
behalf of the respondent. I shall deal 
with the contention later on and deal 
with the relevant dates on this aspect. 
I have set out the other contentions. Be- 
fore I deal with the actual contention 
that there was error apparent on the 
face of the award it is necessary to re- 
mind oneself of the principles that should 
be followed in this regard. In the case of 
Union of India v. Kalinga Construction 
Co., AIR 1971 SC 1646 the Supreme 
Court has reiterated that in proceeding 
to set aside an award the Court could 


conten- 
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not sit in appeal over the conclusion of 
the arbitrator by re-examining and re- 
appraising the evidence considered by 
the arbitrator and hold that the conclu- 
sion arrived at by the arbitrator was 
wrong. If the findings of the arbitrator 
are not perverse even though the Court 
differs from the said findings the Court 
could not set aside the award as it could 
‘not be said that there was any error ap- 
parent on the face of the award. The 
same principle was again reiterated by 
the Supreme Court in the case of Allen 
Berry & Co. v. Union of India, AIR 1971 
SC 696. There the Supreme Court refer- 
red to the well-known decision on this 
point of the Privy Council in Champsey 
Bhara and Co. v. Jivraj Balloo Spinning 
and Weaving Co. Ltd., 1923 AC 480: 
{AIR 1923 PC 66) and reiterated that as 
the parties chose their own arbitrator 
they could not, when the award was 
good on the face of it object to the deci- 
sion either upon the law or the facts. 
Therefore, even when an arbitrator com- 
mitted a mistake either in law or in fact 
in determining the matters referred to 
him but such mistake did not appear on 
the face of the award or in a document 
appended to or incorporated in it so as 
to form part of it the award would nei- 
ther be remitted nor set aside notwith- 
standing the mistake. In the case of N. 
Chellappan v. Kerala Si E. Board, AIR 
1975 SC 230, the Supreme Court again 
reiterated the well-known principle that 
an error of law on the face of the award 
means that you can find in the award or 
in a document actually incorporated 
therein as for instance a note appended 
by the arbitrator stating the reasons for 
his judgment, some legal proposition 
which was the basis of the award and 
which you could (then) say was errone- 
ous. The Court has no jurisdiction to 
investigate into the merits of the case 
and to examine the documentary and 
oral evidence on the record for the pur- 
pose of finding out whether or not the 
arbitrator had committed any error of 
law. 


7. Now, in this case the first point on 
the aspect of the error of law was that 
the arbitrator had purported to divide 
the assets of the company which under 
the law the arbitrator was not compe- 
tent. I have set out the award before. 
My attention in this connection was 
drawn to Cls. (1), (2), (3), (5), (6), 
(8) and (11) of the award in support of 
the contention that the assets of the 
company had been dealt with by the 
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award which could not be the subject- 
matter of the award by the arbitrator in 
the manner done by him. Now in this 
connection before I deal with the actual 


contentions it may be necessary to re- 
member that in the background of the 
litigation leading to this award by the 
arbitrator there was proceeding under 
Sections 397 and 398 of the Companies 
Act, 1956 and in this connection there- 
with the parties had agreed to refer the 
matters to the arbitration of the arbitra- 
tor. In support of the proposition that 
in dealing with the assets of the company 
the arbitrator committed an error of law 
reliance was placed on the observations 
of the House of Lords in the case of Ma- 
caura v. Northern Assurance Co. Ltd., 
1925 AC 619, where the House of Lords 
reiterated that neither a shareholder nor 
a creditor of a company had any insur- 
able interest in any particular assets of 
the company. My attention was drawn 
to the observations of Lord Buckmaster 
at pages 625 and 627 of the report and 
the observations of Lord Wrenbury at 
p. 633 of the report where the learned 
Lord observed that the corporator even 
if he held all the shares was not the cor- 
poration and neither he nor any creditor 
of the company had any proprietary 
right legal or equitable in the assets of 
the corporation. Similarly, reliance was 
placed on the case of Bacha F. Guzdar 
v. Commr. of I.-T., Bombay, AIR 1955 
SC 74 and my attention was drawn to 
the observations of the Supreme Court 
in para 7 of the judgment. 


8 It may be appropriate to bear in 
mind that the company was a party to 
the arbitration agreement and I have set 
out the schedule to the arbitration agree- 
ment which indicated the assets which 
were the subject-matters of ` dispute. It 
is indisputable that company is a sepa- 
rate entity than the shareholders and 
the assets of the company as such can- 
not be bartered away or parted with i 
liquidation of claims inter se between 
the shareholders and directors. But in a 
private limited company which is in the 
nature of a partnership and where the 
company is a party to the agreement re- 
ferring the disputes to the arbitration 
and where, as in this case there were 


dues, his remuneration as director 
unpaid dividends etc., there is no viola-, 
tion of any principle of jaw in distribut-| 
ing in specie the assets of the company 
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in lieu of or in satisfaction of the claims 
of the creditors even if they are the 
shareholders of the company, Giving up 
a part of the tenancy or parting with 
some of the assets of the company is pos- 
sible in law in liquidation of the 
claims against its creditors even if such 


creditors are the shareholders of the 
company and such claims perhaps ori- 
ginated out of the shareholdings in the 


company. There was evidence before the 
arbitrator on this point and, furthermore, 
the entire proceedings before the arbi- 
trators proceeded on the basis that the 
parties were willing to divide the assets 
of the company. In such circumstances, 
in my opinion, the arbitrator did not 
commit any error of law in the award 
that he made on this aspect of the mat- 
ter. Where certain consequences might 
be expected of certain adjudication if 
such disputes are referred for adjudica- 
tion then it cannot be said that the arbi- 
trator has acted in excess of his juris- 
diction if those consequences follow. 
Some support for this proposition was 
sought to be drawn on behalf of the re- 
spondents from the decision in the case 
of Union of India v. M. L. Dalmiya & 
Co., (1977) 81 Cal WN 168. 


9. As I have mentioned before there 
are two other applications impugning 
the award and I am in this judgment 
dealing with all the several points rais- 
ed. The second ground of attack to the 
award was that the award was incom- 
plete as it had not dealt with all the 
points of disputes. It was, contended that 
the schedule to the arbitration agree- 
ment indicated that there were inter alia 
certain lands in the shape of immoveable 
property and certain motor cars, dispute 
regarding which has not been resolved 
by the award. It appears to me that the 
said contention was under a misappre- 
hension. These items which were alleged 
to have been left unresolved were items 
of property belonging to the private 
limited company. Therefore, if the arbi- 
trator has not specifically provided for 
these items then it must be presumed 
that the arbitrator has awarded that 
these items of property would continue 
to be with the company. I must note in 
this connection that on behalf of the pe- 
titioners challenging the award it was 
contended that an arbitrator did not enjoy 
the same amplitude of powers which a 
court of law exercising jurisdiction un- 
der Section 397 and allied sections of the 
Companies Act, 1956 did. Counsel for the 
petitioners stressed the point that these 
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powers were exclusively given to'the 
court on grounds of public policy and 
could not be delegated to -a private 
forum. Counsel is right on this point. It 
is true that a private adjudicator did not 
enjoy the same amplitude of powers as a 
court of law under certain provisions of 
the Act does. But the background under 
which the disputes had been referred to 
the arbitrator cannot be totally ignored. 
Secondly, in the impugned award I do 
not find that the arbitrator has in any 
way sought to exercise the powers that 
the Court enjoys exclusively under the 
provisions of the Companies Aci, 1956 
though it may at times appear that some 
of the provisions in the award indicate 
that same consequences have followed. 


10. The next ground upon which good 
deal of stress was laid in this matter was 
that the arbitrator has sought to divide 
the tenancy or assign the tenancy rights 
without the consent of the landlord. In 
this connection it is important to bear 
in mind that there were different land- 
lords m respect of the premises which 
were the main assets of the company 
namely, the tenancy in premises Nos. 213 
and 213 (B) Mahatma Gandhi Road, and 
the other adjoining premises, The pre- 
mises in question belonged to the Burman 
brothers or members of the Burman 
family and there was evidence that those 
brothers and co-sharers of the Burman 
family had shared amongst themselves 
the rents payable in respect of the dif- 
ferent portions of the premises which 
comprised the tenancy righis of the com- 
pany. The arbitrator has divided in 
essence the said tenancy rights of the 
different allottees in the manner he has 
done. Now, it was contended that in view 
of the provisions of the West Bengal 
Tenancy Act, 1956 assignment or sub- 
letting or transfer of tenancy require the 
consent in writing of the landlords. My 
attention was drawn to S. 13 (1) of the 
said Act, to S. 14, S. 17 and to S. 30 (3) 
of the Act, and it was contended that 
from the evidence on record there was 
no consent of the landlord in writing to 
the sub-division or assigning as the arbi- 
trator has purported to do and if the 
landlords refuse to accept such sub-divi- 
sions and the different allottees as their 
tenants the whole award would fail and 


would become unworkable. It appears 
that this point had been specifically argu- 
ed before the arbitrator and a letter 
dated 9th of September, 1977 written by 
three of the landlords was filed before 
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the arbitrator. The said letter was as fol- 
jows:-—~ 
“Messrs. Krishna Kanta Paul, 
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Mrinal Kanti Paul 
Dear Sirs, 

With reference to your proposal for 
division of tenancy in premises Nos. 213 
and 213B, Mahatma Gandhi Road and 
76/1, 76/D and 76G, Netaji Subhas Road 
in favour of company Ramkanai Jamini 
Ranjan Paul (P.) Ltd. We are agreeable 
to division of the entire tenanted portion 
imto three different tenancies as may be 
decided by the learned Arbitrator in the 
Arbitration proceedings between your- 
selves and other shareholders of the 
company in favour of (i) the said com- 
pany (ii) Sri K. K. Paul and (iii) Sri M. K. 
Paul and apportionment of the existing 
rents as may be settled by yourselves. 

We also agree to give consent to sup» 
ply of electricity within the tenanted 
portions allotted to you separately and 
Shall also allow you to carry out reno- 
vation, partition and alteration for mak- 
ing such portions separate units of ten- 
ancy. 


You and your agents will be entitled 
te use of common staircase and common 
latrine within the premises. 

We further place on record that the 
statement as to the frontage of 23 feet 
in the term portion in the ground floor 
of the shop room made by Shri Harish 
Kumar Burman son of Mr. Madan Mohan 
Burman before the learned arbitrator on 
2ist August 1977 includes portion of the 
common passage on the eastern side of 
shop-room in the ground floor. 

Yours truly, 
Madan Mohan Burman. 
Kailash Debi Burman 
(in Hindi) 
Krishna Kumar Burman,” 
Dated 9-9-77. 
It further appears that evidence was ten- 
dered before the arbitrator on this point 
at the meeting held on the 10th of Sept, 
1977 and the minutes of the meeting 
were also annexed, The said minutes read 
as follows:— 

“Mr. P. Sen tenders Shri Raj Kumar 
Burman, son of late Gopi Nath Burman 
residing at No, 9, Burdwan Road, Cal- 
eutta-27. 


Mr. Burman you are the owner of the 
part of the premises in which the shop 
room of Ramkanai Jamini Ranjan Paul 
is situated?/I am the owner of the part 
of the premises which is occupied by 
them in the first floor, 
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Shown Ext. C tendered by Shri P. C. 
Sen being a draft plan prepared by Shri 
S. K. Dey, Chartered Engineer for identi- 
fication, This may be proved later on in 
the usual way unless admitted to be eor- 
rect. It is tendered for identification and 
marked ‘C’. 

Please look at this map Ext. C and 
kindly mark the portion of which you 
are the landlord?/The witness encircles 
the portion ‘CA’ as demarcated by him 
in Blue ink and puts his signature before 
the learned Arbitrator and states that 
Price encircled by blue ink belongs to 


Mr. Burman, you have told the learn- 
ed Arbitrator that you are the landlord 
in respect of the portion marked as 'CA’?/ 
correct, 


Can you tell the learned Arbitrator 
how you have become the landlord of 
portion CA?/ This is our ancestral pro~ 
perty and it has come to me by partition 
and this portion was allotted to my 
father, 


And it was done by formal partition 
deed?/ Yes there is a partition deed. 

Pursuant to which the portion CA has 
been allotted to you?/ Yes. 


Mr. Burman, are you willing to give 
tenancy right in respect of the portion 
‘CA’ to any one of the parties, if allotted 
to him by the learned arbitrator?/ I do 
not have any objection to their partition 
as far as the partition is concerned be- 
cause it is their internal affair. Which- 
ever party gets the portion will have to 
negotiate with me, and if we come to an 
agreement the tenancy will be transfer- 
red in his name. I have filed an eject= 
ment suit the tenancy will be transferred 
in his name, 

What do you mean by dealing with ?/ 
If proper term are settled then I am 
willing to give. 

Mr. Burman, I understand you had 
discussion with some of the persons in- 
terested in the matter ?/ Yes, 

I believe that on the line of this dis- 
cussion, if the learned Arbitrator allots 
you portion to any party you have no ob- 
jection. If the learned Arbitrator allots 
any portion to any party I am willing 
to give tenancy right to the party if he 
comes to an agreement, 


So far as the rents and other conside- 
rations are concerned I understand that 
you have already come to an agreement 
with Krishna Kanta and Mrinal Kanti 
Paul ?/ Yes, 
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You are willing to abide by the agree- 
ment if the learned Arbitrator makes the 
allotment to any of them ?/ Yes. 

I have given my gentlemen’s word to 
Krishna Kanta Paul and Mrinal Kanti 
Paul that ifsthey are given the portion 
‘CA’ by the learned Arbitrator I shall 
accept their tenancy for that portion. 
Sd/- A. K. Sen Sd/- R. K. Barman. 
10-9-77, 10th Sept. 77.” 


It further appears from the records of 
the arbitration proceedings that the arbi- 
trator had visited the shop room and had 
` met the landlords during those visits and 
there was elaborate argument on behalf 
of both sides and my attention was 
drawn to the minutes of several proceed- 
ings before the arbitrator to which in 
my opinion it is not necessary to refer 
in detail. Upon this if the arbitrator has 
come to the finding that the landlords 
have given consent and would act in 
compliance with the divisions made, in 
my opinion, it cannot be said that the 
arbitrator has acted without evidence or 
contrary to the evidence or the findings 
of the arbitrator were perverse. It has, 
further, to be borne in mind that there 
are certain factors which operate in the 
division or transfer of tenancies and the 
parties being hard-headed businessmen 
and the landlords also being experienced 
landlords the Court cannot take a very 
legalistic view in judging the evidence 
adduced whether actually in terms con- 
sent in praesenti to the division has been 
given by the landlords to the action of 
the arbitrator. But judging the evidence 
from a pragmatic point of view and 
keeping in the background the manner in 
which such transactions are done in Cal- 
cutta I cannot say that the arbitrator has 
acted without evidence or he has dealt 
with the tenancy rights in such a way 
which was in breach or in violation of 
the relevant provisions of the West Ben- 
gal Premises Tenancy Act, 1956. 

11. Before I conclude this aspect of 
the matter I must say that subsequent 
to the arbitration award a letter dated 
19th of Sept., 1978 written by Bose and 
Mitter on behalf of Rajkumar Burman 
was produced before me in aid of the 
submission that the landlords. had not 
acted in compliance with the so-called 
consent that they were supposed. to have 
given in respect of this matter. But this 
letter being subsequent to award, in my 
opinion, cannot be taken into considera- 
tion in judging the validity of the award. 


12. It was, then, contended that the 
arbitrator has acted without jurisdiction 
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in valuing the shares at Rs. 205 while 
the face value of the shares was very 
much less. It appears that from the 
minutes of the meeting appearing at page 
34, page 7, page 9, page 23, page 26, page 
27, page 28, page 29, pages 30 to 33 that 
there was evidence on the assets of the 
company and there was evidence upon 
which the arbitrator could value the said 
shares in the manner he did. If that was 
the position, then, in my opinion, it can- 
not also be said that the arbitrator has 
acted illegally or without evidence. 


13. The next ground of attack was 
that the arbitrator in his award has made 
the allotments on the basis of a plan 
which has been marked as the annexed 
plan and there was no opportunity given 
to the parties to make submissions in re- 
spect of this plan and Shri D. K. Dutt 
had prepared this plan at the instance of 
the arbitrator and the arbitrator had 
proceeded on the basis of the said plan 
in respect of which no opportunity was 
given. Furthermore, it was urged that 
the said annexure purports to be one 
which is based upon Ext. C which had 
been tendered before the arbitrator but 
on comparison with Ext. C it was sought 
to be demonstrated before me that the 
annexed plan could not be said to have 
been prepared on the basis of Ext. C and 
therefore the arbitrator had acted in vio- 
lation of the principles of natural justice 
in relying upon annexed plan and the 
award was bad on this ground. It was, 
further, urged that the annexed plan 
was unworkable. It appears that the divi- 
sion of the shop room was very much a 
matter which was before the parties and 
on the 22nd of July, 1977 Shri K. C. Paul 
was appointed to report whether the 
shop room could be divided into three 
parts and whether it was commercially 
feasible. On the 5th of August, 1977 Shri 
Paul made his report, that the said re- 
port was considered at the meeting be- 
fore the arbitrator on the 6th of August, 
1977 and parties made their submissions. 
Thereafter, on the 27th of August, 1977 
Mr. R. C. Nag on behalf of the respon- 
dent appeared before the arbitrator and 
submitted a plan prepared by one S. K, 
Dey showing division of the said shop 
room into three parcels. On the other 
hand, Mr. P. C. Sen also submitted a 
sketch plan. Copies of the said plan were 
given to counsel for the petitioners and 
they were asked to make submissions on 
the new plan. The minutes of the said 
meeting appear in the minutes of the 
arbitration proceedings. Rival submis- 
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sions were made on the 28th of August, 
1977 about the possibility of division as 
indicated in those plans. Then, at the 
meeting held on the 10th of Sept., 1977 
Shri P. C. Sen, counsel made submissions 
on the ground floor of the draft plan 
marked ‘C’ and other counsel took time 
to make further submissions. The next 
méeting was held on the 10th of Sept. 
1977 and thereafter at the last meeting 
held on the 30th of January, 1978 the 
arbitrator indicated that he would make 
the award. It appears that in between 
these dates the arbitrator had visited the 
premises in question in the presence of 
the parties and had made certain altera- 
tions or modifications in the draft plan 
submitted to him. Such alterations 
the hand of the arbitrator himself were 
produced before me from the record of 
the arbitration proceedings and it ap- 
pears to me that annexed plan upon 
which the arbitrator has made the award 
represents substantially more or less the 
pictorial representation of the alterations 
and modifications made by the arbitrator 
of Ext. C after hearing the submissions 
of the parties on Ext. C. It is true that 
the arbitrator had not called upon speci- 
fically and separately upon the parties 
to make any separate. submissions on the 
annexed plan nor had given them any 
opportunity to make any submissions on 
that plan. But in my opinion, that does 
not affect the position. The arbitrator is 
not bound to make known before he 
makes his award what his award~was to 
be and if an award incorporates certain 
pictorial representation of his findings it 
is not necessary that such pictorial re- 
presentation should be made known to 
the parties. before the arbitrator pro- 
ceeds to make the award finally. I do not 
find in the background of the prolonged 
discussions and proceedings before the 
arbitrator on this aspect of the matter 
any breach of the principles of natural 
justice and this contention urged in sup- 
port of this application, therefore, must 
be rejected, 


14. It was, then, contended that the 
arbitrator has failed to deal with the as- 
sets of the company. About such assets 
and the liabilities of the company there 
was evidence before the arbitrator and 
in my opinion. read properly if in the 
award the arbitrator has not specifically 
dealt separately with any particular as- 
set or liability of the company it must 
be presumed that the arbitrator has 
allowed those assets and liabilities to re- 
main with the company. It was, then, 
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contended that there was a large number 
of employees of the company and the 
arbitrator has burdened the company 
with those large number of employees, 
though its business and assets had been 
truncated. The employees normally 
would continue to be the employees of 
the company and if the arbitrator has 
not specifically provided for transferring 
of such employees then the company 
could because of the shrinkage of the 
business terminate such employment ac- 
cording to law as it was entitled to do. 
But this again, in my opinion, appears to 
be a rather technical view of the matter 
because there was evidence that some of 
the employees had given letters that 
they were willing to go to the other par- 
ties and the other parties had also ex- 
pressed the desire to take up those em- 
ployees. If in this background the arbi- 
trator has made the award in the manner 
he has done in my opinion, it cannot be 
said that the arbitrator has acted per- 
versely. 


15. It was, then, urged that there were 
some mistakes about the date of the 
arbitration agreement and description of 
the premises. It was submitted that the 
same showed non-application of the 
mind. But these mistakes are in the reci- 
tals and on the non-essential parts of the 
award. Such mistakes do not make the 
award bad — See Trew v. Burton, (1833) 
149 ER 511, Russel on Arbitration (1970 
Ed.) P. 271. 


16. Before I deal with the last aspect 
of the matter namely, the question of 
limitation I must reiterate that this was 
a family dispute between the father, the 
sons and grandson, The father had mar- 
ried more than once and is now over 85 
years old and perhaps in accordance with 
the normal human conduct has more 
sympathy for the child of the subsequent 
or later marriage and reading the award 
as a whole it appears to me that the arbi- 
trator has tried to resolve the disputes 
which had arisen between the parties by 
and large in a fair manner. It would be 
unfair and improper to read the award 
of an arbitrator with minute technicality. 
Judged from this point of view in my 
opinion the award cannot be said to be 
bad. 


17. The last contention that requires 
consideration in this case is the question 
of limitation. On the 30th of January, 
1978 the award was made by the arbi- 
trator. On the 31st of January, 1978 the 
arbitrator wrote to the parties informing 
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them that he had made an award and 
sending the parties copies of the same. 
On the same date that is to say on 3ist 
of Jan., 1978 there was a letter by the 
arbitrator to the Registrar of this Court 
for filing the award. It is alleged in the 
affidavit-in-opposition by Krishna Kanta 
Paul that the arbitrator had filed the 
award on the 10th of March, 1978. It, 
further, appears that on the 26th of June, 
1978 there was a report by one G. K. 
Dutt who was appointed Administrator 
that the arbitrator had filed his award 
and the parties thereby came to know 
that the award had been filed on the 
29th of June, 1978. From the notice issu- 
ed under S. 14 (2) of the Arbitration Act, 
1940 by the Court to the parties it ap- 
pears that it was stated that the award 
had been filed on the 12th of July, 1978. 
It appears that the award was filed at 
the instance of Messrs. M. N. Mitra & 
Co. for Krishna Kanta Paul. On the 26th 
of July, 1978 notice under S. 14 (2) of 
the Arbitration Act, 1940 was issued 
wherein it was stated that judgment upon 
the award would be passed on the 7th 
of Sept., 1978. Tapan Kumar Paul is 
alleged to have received the said notice 
on the ist of August, 1978 and on the 
5th of August, 1978 application was made 
for a certified copy of the award and on 
the 28th of Aug., 1978 application was 
made by Ramani Kanta Paul for setting 
aside of the award. In this connection it 


is not necessary for me to go into the 


question whether a party is entitled to 
the exclusion of time for certified copy 
where the party is in possession of copy 
of the award, and there is no dispute 
about the contents of award as filed in 
this Court and the copies given to the 
parties. It was, however, contended with 
reference to S. 14 (2) of the Arbitration 
Act, “1940 and the relevant provisions of 
the High Court Rules that until the ne- 
‘cessary stamps had been paid in respect 
of the filing of the award the award 
could not be said to have been filed and 
it appears that on the 22nd of June, 1978 
the Collector had adjudicated the stamp 
at Rs. 130.10 p. and the stamp paper was 
purchased on the 4th of July, 1978 and 
the stamped award was filed on the 12th 
of July, 1978. Upon this basis it was urg- 
ed that there was no proper award filed 
before the 12th of July, 1978 and until 
the award had been properly filed no 


party could apply for the setting aside 
of the award, It was urged that filing 
as such was not a mere technical matter. 
It was further contended on behalf of 
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the petitioners that in view of the notice 
issued by this Court if there was any. 
delay the same should be condoned, It 
was further urged on behalf of the re- 
spondent that the petitioner had notice 
of the filing of the award and it was not 
necessary to have separate notice from 
the Court. Reliance in this connection 
was placed on the decision in the case of 
Nilkantha v. Kashinath, AIR 1962 SC 666, 
State v. L. M. Das, AIR 1976 Cal 406, 
Parasramka Commercial Co. Ltd. v. 
Union of India, AIR 1970 SC 1654. I am 
inclined to think that this application in 
view of the facts narrated above is bar- 
red by limitation. But in the view I have 
taken on the other aspect of the matter 
it is not necessary for me to rest my de- 
cision on this aspect of the matter, so it 
is not necessary to discuss this question. 
in detail. 


18. In the aforesaid view of the mat» 
ter the application therefore fails and is 
accordingly dismissed. The other appli- 
cations also fail and are dismissed. There 
will however be no order as to costs in. 
any of these applications. 

Applications dismissed, 
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Arun Kumar Mukhopadhyay and 
others, Petitioners v. The Institute of 
Chartered Accountants India and others, 
Respondents. 

C. R. No. 1805 (W) of 1973, D/- 5-7» 
1979. 


Chartered Accountants Regulations 
(1949), Regulation 32B — Validity — 
Regulation though it prescribes same 
tate of stipend to articled clerks irres- 
pective of financial capacity to pay does 
not offend Art. 14 of Constitution. (Con 
stitution of India, Art. 14). 


` If Chartered Accountants are classified 
or graded on the basis of their financial 
capacity for the object of payment of 
stipend to articled clerks, it would result 
in discrimination between the articled 
clerks, An articled clerk accepted by a 
Chartered Accountant who is financially 
well off will be in a position to receive 
a higher stipend than an articled clerk 
working with a Chartered Accountant 
with less financial capacity though in 
training or status they may be consider- 


ed. equal. Classification or grading of 
Chartered Accountants on the basis of 
HW/JW/D998/79/JHS 
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their financial capacity may be otherwise 
considered to be unreasonable and dis- 
criminatory ab in the profession all 
Chartered Accountants are deemed to be 
equal in qualification and status. Com- 
pared with the prevailing rates of wages 
the scale of stipend prescribed for articl- 
ed clerks under Regulation 32-B does not 
appear’ to be excessive or unreasonable. 
Moreover a Chartered Accountant is not 
compelled or bound to accept any articl- 
ed clerk. On the ground of possible in- 
stances of hardship in the cases of 
Chartered Accountants having less pro- 
fessional work the Regulation cannot be 
struck down as discriminatory. 

(Paras 17, 20) 
Cases Referred : Chronological Cases 


(1973) Writ Petn No 4010 of 1973 (Mad) 
V. Pichaikutty v. The Council of Insti- 


tute of Chartered Accountants 15 
(1971) 2 SCC 22 : AIR 1971 SC 1439 20 
AIR 1970 SC 2178 18 
AIR 1969 SC 378 14 
AIR 1968 SC 1: 1968 Cri LJ 82 18 
AIR 1967 SC 691 20 
AIR 1964 SC 1559 20 
AIR 1961 SC 552 14 
AIR 1951 SC 41 18 


A, P. Chatterjee, for Pefifioners; P N 
Chunder, for Respondents, 


ORDER:- Arun Kumar Mukho- 
padhyay, Samarendra Nath Pathak and 
Indra Nath Das, the petitioners in these 
proceedings are Chartered Accountants 
by profession and they carry on such pro- 
fession under the name and style of 
Messrs. B. N. Mukherjee & Co., - Messrs. 
S. N. Pathak & Co. and Messrs I. N. Das 
& Co. respectively. The petitioners are 
registered members of the Institute of 
Chartered Accountants incorporated un- 
der the Chartered Accountants Act, 1949 
(hereinafter referred to as the said Insti- 
tute). 

2. Under S. 9 of the Chartered Ac- 
countants Act, 1949 a council is- consti- 
tuted for discharging the functions as- 
signed to it under the said Act and also 
for the management of the affairs of the 
said Institute, Section 30 of the said Act 
confers to the Council the power of 
framing regulations under the Act sub- 
ject to certain conditions as laid down in 
the said section. 


3. Regulation 32-B of such Regula- 
tions framed by the Council in exercise 
of statutory power is sought to be im- 
pugned ın the present proceedings. 

4. The said impugned Regulation 32-B 
reads as follows :— ~ 
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*32-B — Stipend to Articled. Clerks, 

(1) Every member engaging an articl- 
ed clerk on or after Ist July 1973 shall 
pay to such clerk a minimum monthly 
stipend at the rates specified in sub-regu- 
lation (2) or in sub-regulation (3) hereof, 
as the case may be. 

(2) If the normal place of service of 
an articled clerk is situated in Bombay, 
Calcutta, Delhi, New Delhi, Kanpur or 
Madras, the following shall be the mini- 
mum rates of the stipend payable under 
sub-regulation (1): 


(a) In respect of the first year of arti- 


cied training ........... Rs. 60/- per month 
(b) In respect of the second year of 
articled training ...... Rs. 100/- per month 


(c) In respect of the remaining period 
of articled training ... Rs. 150/- per month 

(3) Lf the normal place of service of 
an articled clerk is situated in a place 
other than the places specified in sub- 
regulation (2) hereof, the minimum rates 
at which such employer shall pay stipend 
under sub-regulation (1) hereof shall be 
computed at 50% of the respective rates 
for the various stages of articled training 
specified in sub-regulation (2) hereof: 

Provided that nothing contained in 
this regulation shall entitle an articled 
or audit clerk registered with effect from 
a date prior to 1st July 1973, to any sti- 
ve under sub-regulation (2) or (3) here~ 
of, 


Explanation: For the purpose of deter- 
mining the rate at which stipend is pay- 
able under sub-regulation (2) or sub- 
regulation (3) hereof, the period of arti- 
cled training of the clerk under any pre- 
vious employer or employers (not being 
amy such period prior to the Ist July, 
1973) shall also be taken into account,” 

5. The thesis of the petitioners’ chal- 
lenge is, inter alia, that under Regula- 
tion 29 ail members of the said Institute 
are entitled to engage and train articled 
clerks in the manner provided. Previous- 
ly, Regulation 31 (1) provided that no 
articled clerk: would be required to pay 
a premium exceeding Rs. 2,000/-. Sub- 
sequently, by a notification No. 1-CA 
(9)/1/66 dated the 28th March 1966, the 
previous sub-regulation (1) was with- 
drawn and the following sub-regulation 
was substituted :— 

*(1) Ne premium shall be charged or 
be payable in case of articled clerks en- 
tering -into articled service on or after 
the 18th day of July 1964: 

Provided however that an articled 
clerk who had -entered into articled or 
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audit service before the 18th day of July 
1964 may be required to pay a premium 
not exceeding Rs. 2,000/-.” 


6. The impugned Regulation 32-B has 
been promulgated since. 


7. The petitioners contend that arti- 
cled clerks of Chartered Accountants are 
nothing but trainees or students and 
though formerly they were required to 
pay fees in the shape of premium for 
their tuition by the later amendment of 
the regulations they were not required 
to pay anything for entering into articl- 
ed service. The present Regulation 32-B 
goes further and imposes an obligation 
on the Chartered Accountants to pay 
stipend to trainees admitted as articled 
clerks at specified scales. 


8. The petitioners contend that this is 
extremely unreasonable. Prior to the in- 
troduction of Regulation 32-B, a Char- 
tered Accountant in practice had a right 
to accept articled clerks from the third 
year of his practice without any obliga- 
tion to pay any remuneration or stipend. 
In the third year of his practice a 
Chartered Accountant could accept one 
articled clerk, on the fifth year he could 
accept two; on the seventh year three; 
on the ninth year four and on the 
fifteenth year he could accept five such 
articled clerks. 


9. It is further contended that by 
reason of the impugned Regulation 32-B 
a Chartered Accountant may be unable 
to accept any of the prescribed number 
of articled clerks irrespective of the 
number of years of his practice if he is 
financially unable to pay from-his audit 
collections any of the prescribed number 
of articled clerks. The prestige and 
honour of a Chartered Accountant may 
be lowered in his profession and in 
society, 1f he is unable to accept articled 
clerks within the prescribed limit. It is 
also contended that provision for com- 
pulsory payment of any stipend to arti- 
cled clerks is in any event. unreasonable 


inasmuch as the articled clerks are 
nothing but trainees or students, 
10. The petitioners submit that the 


said Regulation 32-B should -be struck 
down on the following grounds :— 

(a) The said Regulation is unreason- 
able inasmuch as it compels the teachers, 
namely, the Chartered Accountants to 
pay stipends to their students viz the 
articled clerks, 

(b) The Regulation imposes unreason- 
able burden and restriction on the 

10 
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Chartered Accountants and is prejudicial 
to their prestige and honour. 


(c) The Regulation violates Art. 14 of 
the Constitution inasmuch as it imposes | 
the same liability to pay stipend at the 
same rates to articled clerks of all 
Chartered Accountants making no differ- 
ence between them when, in fact, there 
exists a difference between small and big 
firms in the matter of financial ability to 
pay. 


11. On the present application a rule 
nisi was issued on the 6th July, 1973, 
calling upon the respondents, namely, 
the Institute of Chartered Accountants 
of India, New Delhi; the Council of the 
Institute of Chartered Accountants of 
India, New Delhi; the Regional Council 
of the Institute of Chartered Accountants 
of India for the States of West Bengal, 
Orissa, Assam, Manipur and ‘Tripura, 
Calcutta and the Union of India, to show 
cause why appropriate writs should not 
be issued directing them to rescind, re- 
call, withdraw and to forbear from giv- 
ing effect to the said impugned Regula- 
tion 32B, commanding them to refrain 
from .enforcing or giving effect thereto 
and for setting aside or quashing the 
same, 


12. This application has been opposed 
by the said Institute, the Council as also 
the Regional Council the respondents 
Nos. 1, 2 and 3 hereto. An affidavit of one 
P. S. Gopaiakrishnan, the Secretary of 
the said Institute affirmed on the 
2ist January 1976, has been filed in op- 
position to the petition. It is, inter alia, 
stated in the said affidavit that the Regu- 
lations currently in force provide for the 
acceptance of articled clerks by.Charter- 
ed Accountants as follows :— 


No. of 
articled 
clerks, 
(a) On completion of three 
years continuous practice. ONE 


(b) An associate or fellow who 
is a full time salaried em- 
ployee or a partner of a ; 
Chartered Accountant or f 
a firm of Chartered Ac- : 
countants in practice hav- 
ing at least one partner 
entitled to train articled 


clerks, ONE 
(ec) A fellow member who has 

been in continuous prac- 

tice for a period of not 

less than five years, THREE 


eel 
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(d) A fellow member who has 
been in continuous prac- 
tice for “a period of not 
less than seven years. 

(e) A fellow member who has 

been in continuous prac- 

tice for a period of not 
less than ten years. 

A fellow member who has 

been in continuous prac- 

tice for a period of not 
less than fifteen years. SIX 


Yn addition, a member entitled to train 
articled clerks is eligible to train a per- 
son who has passed the degree examina- 
tion of a recognised University securing 
not less than 60% of the total marks as 
an additional articled clerk. 


FOUR 


FIVE 
®© 


13. It is stated further that though 
under the Chartered Accountants Act and 
the Regulations thereunder a member of 
the Institute ıs entitled to take an articl- 
ed clerk but there is nohing in the Act 
or the Regulations thereunder which 


compels any member to do so. 
A practising Chartered Accountant, 
it is stated) has full freedom 
in the matter and it is left 


to him absolutely to accept at all or not 
to accept an articled clerk as trainee. It 
is further stated that the Council after 
mature consideration came to the conclu- 
sion that for healthy development and 
growth of the profession and encourage- 
ment of apprentices specially those who 
are not rich or are of moderate means 
some financial help should be provided 
to the students during the period of 
training. It rs also stated that the service 
and the work rendered by an articled 
clerk during his training period is con- 
nected with and contribute directly to 
the professional work of a Chartered Ac- 
countant in practice for which he be- 
comes entitled to his fees. If the work 
as was done by an articled clerk of a 
Chartered Accountant was performed by 
an ordinary employee a larger payment 
by way of salary or remuneration would 
be necessary. The scale of payment pro- 
vided for articled clerks was reasonable 
and not excessive and was not an undue 
burden on the members and such provi- 
sion had been introduced in the larger 
interest of the profession to attract and 
retain bright and deserving candidates. 


14. At the hearing Mr. Arun Prokash 
Chatterjee, learned Advocate appearing 
on behalf of the petitioner, limited his 
submissions to that there was in fact 
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difference between Chartered Account- 
ants, namely, those who carried on their 
profession ın a large scale in big firms 
and those who were doing so in small 
firms or as individuals. As all Chartered 
Accountants were being treated equally 
by the said regulation in respect of pay- 
ment of stipend to articled clerks, Art. 14 
of the Constitution was infringed. In sup- 
port of his contentions Mr. Chatterjee 
cited the following decisions :— 


(1) Kunnathat Thathunni Moopil Nair 
v. State of Kerala reported in AIR 
1961 SC 552. In this case the provisions 
of the Travancore-Cochin Land Tax Act, 
1955, were challenged as unconstitutional, 
inter alia, on the ground that Ss, 4 and 7 
thereof offended Art. 14 of the Constitu- 
tion, Section 4 of the said Act provided 
for charge and levy of a tax in respect 
of all lands in the State of whatever de- 
scription and held under whatever 
tenure at an uniform rate of tax called 
the basic tax. The Supreme Court held 
that the said provisions were violative of 


. Art. 14 of the Constitution and observed 


as follows :— 

“The inequality is writ large on the 
Act and ıs inherent in the very provisions 
of the taxing section. There is no attempt 
at classification in the provisions of the 
Act. It 1s one of those cases where the 
lack of classification creates inequality. 
It is, therefore clearly hit by the prohi- 
bition to deny equality before the law 
contained in Art. 14 of the Constitution. 
Furthermore, S. 7 of the Act, particular- 
ly the latter part, which vests the Gov- 
ernment with the power wholly or par- 
tially to exempt any land from the pro- 
visions of the Act, is clearly discrimina- 
tory in its effect and, therefore, infringes 
Art. 14 of the Constitution, The Act does 
not lay down any principle or policy for 
the guidance of the exercise of discre- 
tion by the Government in respect of the 
selection contemplated by S. 7.” 


(2) State of Kerala v. Haji K. Kutty 
Naha reported in AIR 1969 SC 378. In 
this case S. 4 of the Kerala Buildings Tax 
Act was sought to be impugned as being 
violative of Art. 14 of the Constitution. 
The said section imposed a tax on every 
building, whose construction was com- 
pleted on or after the 2nd March 1961, 
and had a floor area of 1000 sq. ft. or 
more at rates fixed in the Act. The 
Supreme Court held that the said section 
violated the equality clause of the Con- 
stitution and was ultra vires. The rele- 
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vant observations of the Supreme Court 
are as follows :— 


“The charging section of the Kerala 
Buildings Tax Act (19 of 1961), viz. S.4 
read with Schedule to the Act is violative 


of the equality clause of the Constitution - 


and as such ultra vires, In enacting the 
Kerala Buildings Tax Act no attempt at 
any rational classification is made by the 
Legislature. The Legislature has not 
taken into consideration in imposing tax 
the class to which a building belongs, the 
mature of construction, the purpose for 
which it 1s used, its situation, its capacity 
for profitable user and other relevant 
circumstances which have a bearing on 
matters of taxation. They have adopted 
merely the floor area of the bujlding as 
the basis of tax irrespective of all other 
considerations. Where objects, persons 
or transactions essentially dissimilar are 
treated by the imposition of a uniform 
tax, discrimination may result, for, refu- 
sal to make a rational classification may 
_itself in some cases operate as denial of 
equality.” 


15. The learned Advocate appearing 
on behalf of the respondents contended 
to the contrary and cited an unreported 
judgment of the Madras High Court in 
Writ Petn. No, 4010 of 1973 entitled V. 
Pichaikutty v. The Council of Institute 
of Chartered Accountants of India. In the 
said proceedings the validity of the said 
Regulation 32-B, was also challenged and 
it was contended that the said regulation 
differentiated between Chartered Ac- 
countants who had their offices at Bom- 
bay, Calcutta, Delhi,, New Delhi, Kanpur 
and Madras and those who had offices 
outside the said cities in the matter of 
payment of stipend to articled clerks and 
was thus discriminatory and violative of 
Art. 14 of the Constitution. The High 
Court considered the impugned Regula- 
tion and held that inasmuch as there was 
disparity in the income of the members 
of the profession in different areas of the 
country and inasmuch as the. differen- 
tiation in the said Regulation was made 
with reference to the places of service of 
the articled clerks and not with refer- 
ence to the Chartered Accountants the 
classification implied in the said Regula- 
tion was on intelligible differentiation and 
had rational connection with objectives 
sought to be achieved thereby. It was 
held that the said Regulation was reason- 
able and intra vires Art. 14. 


16. The point agitated in the instant 
ease namely that Chartered Accountants 
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who did aot have equal financial capa- 
city were being treated as equals in the 
matter of payment of stipend to articled 
clerks was not mooted before the Madras 
High Court ın the said case. 


17. On a scrutiny of the impugned 
Regulation ıt appears that a classification 
is implied therein. A classification ap- 
pears to have been made on the basis of 
region as noted by the Madras High 
Court. There is a further classification 
on the basis of number of years of prac- 
tice put in by a Chartered Accountant on 
which the number of articled clerks’ he 
can accept is prescribed. The said classi- 
fication appears to me to be reasonable. 
A different classification on the basis of 
the financial capacity of a Chartered Ac- 
countant in my view would not be as 
reasonable and, in any event, would not 
be in consonance with the dignity and 
reputation of the profession. As members 
of the Institute all Chartered Ac- 
countants are equal and have equal say 
in the matters of the Institute. If 


. Chartered Accountants are classified or 


graded on the basis of their financial 
capacity for the object of payment of 
stipend to articled clerks, it would result 
in discrimination between the articled 
clerks. An articled clerk accepted by a 
Chartered Accountant who is financially 
well off will be in a position to receive 
a higher stipend than an articled clerk 
working with a Chartered Accountant 
with less fmancial capacity though in 
training or status they may be consider- 
ed equal. Classification or grading of: 
Chartered Accountants on the basis of 
their financial capacity may be otherwise 
considered to be unreasonable and dis- 
criminatory as in the profession all 
Chartered Accountants are deemed to be 
equal in qualification and status. . 


18. It 1s not any and every inequality 
which violates Art. 14 of the Constitu- 
tion. It is only when the classification is 
arbitrary or unreasonable and has no 
rational relation to the objects sought to 
be achieved, then it is hit by the direc- 
tives of the said Article. Mere provisions 
resulting in inequality or equality by it- 
self are not violative of the Article (See 
Charanjit Lal v. Union of India, reported 
in AIR 1951 SC 41, Sub-Divisional Magis- 
trate, Delhi v. Ramkali reported in AIR 
1968 SC 1, Ganga Ram y. Union of India 
reported in AIR 1970 SC 2178).. 


19. The decisions cited on behalf of 
the petitioners have in my view little 
application in the facts and circumstances 
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of the instant case. Members of an Insti- 
fution who are having the same qualifi- 
cation and carrying in the same profes- 
sion cannot be in the same category as 
lands and/or buildings in an entire State, 
Such land and buildings are inherently 
different, can properly, reasonably and 
conveniently be classified and must ne- 
cessarily be so classified if they are made 
the objects of any legislation. 

20. An articled clerk of a Chartered 
Accountant is something more than a 
mere student or a trainee. It is not in 
dispute that an articled clerk renders 
effective help to a Chartered Accountant 
in his professional works for which the 
Chartered Accountant earns his fees. 
Compared with the prevailing rates of 
wages the scale of stipend prescribed for 
articled clerks under the impugned Regu- 
lation does not appear to be excessive or 
It may also be kept in 
view that a Chartered Accountant is not 
compelled or bound to accept any articl- 
ed clerk. On the ground of possible in- 
stances of hardship in the cases of 
Chartered Accountants having less pro- 
fessional work the said Regulation can- 
mot be struck down as discriminatory. 
(See Ram Sharan v. Dy. I. G. of Police, 
Ajmer reported in AIR 1964 SC 1559, 
N. Vasundana v. State of Mysore report- 
ed in (1971) 2 SCC 22 and Jalan Trading 
Co. v. Mill Mazdoor Sabha reported in 
AIR 1967 SC 691). 

21. For the reasons above the conten- 
tions of the petitioners cannot be accept- 
ed and application fails. The Rule is dis- 
charged. 

22. There will be no order as to costs, 

Rule discharged, 
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ANIL K. SEN AND 
B. C. CHAKRABARTI, JJ. 

Smt. Maya Basak, Appellant v. Smt 
Kalidasi Dassi and another, Respon- 
dents. 

A. F. O. O. No, 377 of 
18-9-1979. 

Specific Relief Act (1963), Ss. 34, 39 
=— Who can claim relief under — Per- 
son having only contingent interest in 
suit property — Whether entitled to 
claim relief. 


1974, D/- 


Under a maintenance grant in favour 
of a widow, she was to hold certain 
property. She was vested with power 
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to sell it for the purpose of her main- 


tenance, After her death it was to de- 


volve on her niece M. Asuit was filed 
by M for a declaration that she was 
the ultimate beneficiary and for an in- 
junction restraining the widow from 
alienating the property. 


Held that the grant created only a 
life interest in favour of the widow. 
However, M had no vested interest in 
the property. Her interest was contin- 
gent on her surviving the widow. But 
it could not be said that M was entitl- 
ed to claim. no relief simply because 
her interest was contingent. She could 
claim the relief asked for but a decla- 
ration could be granted only if it 
would, on facts, not be ineffectual, M 
was found not agreeable to provide the 
widow with her just needs and hence 
the relief of declaration or injunction 
claimed by M could not be granted to 
her. AIR 1946 Cal 118 and AIR 1950 
PC 70, Rel. on. (Paras 13, 15) 
Cases Referred: Chronological Paras 
(1950) 77 Ind App 98: AIR 1950 PC 70 


13 

(1945) 49 Cal WN 716: AIR 1946 Cal 
118 13 
AIR 1937 Pat 247 12 
AIR 1936 PC 131 12 
S. C. Mitter, and Subal Chandra 
Maitra, for Appellant; Mohanlal Dey 


(for No. 1), P. K. Chatterjee and Syed 
Munwar Ali (for No. 2), for Respon- 
dents. 


ANIL K. SEN, J:— This is an ap- 
peal from an original decree. The 
plaintiff in a suit for declaration that 
she is the ultimate beneficiary in re- 
spect of the suit property and for an 
injunction restraining the defendant 
from alienating or encumbering the 
said property, is the appellant in this 
appeal. The suit was dismissed by 
the learned Judge, 4th Bench, City 
Civil Court at Calcutta and the decree 
of dismissal dated February 28, 1974, 
in Title Suit No. 707 of 1972 is the 
subject-matter of challenge in this ap- 
peal. The suit property is the undivid- 
ed 1/3rd share in premises No. 23, Ram 
Mohan Saha Lane, P. S. Burtolla, Cal- 
cutta. That premises is the dwelling 
house of the co-sharer owners. 


Z. Certain facts are not in dispute 
and those may be set out briefly as 
follows:— 


The suit property that is the 1/3rd 
share in the aforesaid dwelling house 
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was inherited in equal shares by two 
brothers Baidya Nath and Asutosh. In 
or about the year 1920 Baidya Nath 
died very young leaving behind the 
defendant Kalidasi Dassi as a child 
widow. By the Will executed by 
Baidya Nath, he bequeathed all his 
properties including his 1/6th share in 
the aforesaid dwelling house in favour 
of his brother Asutosh but subject to a 
provision that his widow Kalidasi 
would have a right of residence in the 
dwelling house, as aforesaid, during her 
lifetime. The Will further provided 
that apart from being properly main- 
tained by Asutosh, the widow will get 
a monthly allowance of Rs, 20/- out 
of the estate and in the event the 
widow does not live with Asutosh in 
the dwelling house she would be en- 
titled to a sum of Rs. 40/- per month 
towards her maintenance. There was a 
direction in the Will to the. effect that 
Asutosh must set apart a sum of Rs. 
12,000/- invested in Government secu- 
tities for the purpose of meeting the 
expenses for the widow’s maintenance 
and monthly: allowance out of the in- 
come thereof, The widow, the defen- 
dant in the present suit had been liv- 
ing in the dwelling house and 
Asutosh throughout his lifetime main- 
tained her. Asutosh, however, failed to 
set apart the above sum of Rs. 
12,000/- or any sum out of which the 
widow could be maintained. Towards 
the end of his life Asutosh became ap- 
prehensive and repentant and on Janu- 
ary 18, 1972, executed a deed of settle- 
ment in favour of the defendant Kali- 
dassi Dassi, inter alia, providing: 


“AND WHEREAS the Settlor is now 
desirous of making some arrangement 
whereby his obligations under the 
aforesaid terms of settlement and the 
last Will and Testament of Baidya Nath 
Bhar deceased aforesaid can be carried 
out to some extent after his death. 
NOW THIS DEED WITNESSETH that 
in consideration of the reservations of 
the premises stated above the Settlor 
doth hereby grant assign and convey 
unto the Trustee all that the undivid- 
ed one-third share vested in the Sett- 
Yor in premises No. 23, Ram Mohan 
Saha Lane .........0.08 TO HOLD the 
same for the benefit of herself, the 
trustee during her lifetime who shall 
be the sole beneficiary also under this 
Deed of Settlement on condition that 
upon the death of the Trustee the only 
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daughter of the Settlor, namely Maya 
Rani Basak or her heirs shall be en- 
titled to the said undivided one-third 
share in the said premises No, 23, Ram 
Mohan Saha Lane, Calcutta-6 PROVID- 
ED HOWEVER that in the event of 
the said premises No. 23, Ram Mohan 
Saha Lane, Calcutta-6 or the undivid- 
ed one-third share thereof hereby con- 
veyed to the trustee is sold under 
orders of Court or is acquired by any 
public authority the proceed shall be 
held by the Trustee for her mainten- 
ance and she shall be entitled to spend 
the income as well as the corpus for 
her own maintenance and after her 
death if any residue is left thereof the 


same shall belong to Srimati Maya 
Basak the daughter of the Settlor or 
her heirs PROVIDED FURTHER 
HOWEVER that in case the ‘Trustee 
finds that incumbent and imperative 
to sell the said undivided one-third 
share which is hereby conveyed to 


the Trustee for her own maintenance 
during her lifetime she shall have the 
right and power to dispose of and en- 
cumber the same without any reference 
to anyone else and defray the costs of 
her own maintenance out of the income 
as well as the corpus.” 


3. Asutosh died shortly after the 
execution of the aforesaid deed of 
settlement on Feb. 1, 1972. Asutosh’s 
widow died within a month from the 
death of Asutosh’s death leaving be- 
hind the plaintiff, their only daughter 
to be the heir and legal representative 
ef Asutosh. The plaintiff instituted the 
aforesaid suit as against her aunt Kali- 
dasi Dassi on the allegation that after 
the death of her father she was ready 
and willing to pay a sum of Rs, 40/- 
per month to the defendant for her 
maintenance as was being paid by her 
father during his lifetime. She actual- 
ly sent a sum of Rs. 120/- being the 
maintenance for 3 months, namely, 
January to March 1972, by money 
order which the defendant refused to 
accept. According to her, she appre- 
hended that defendant refused to ac- 
cept the maintenance offered by her 
with a view to encumber the suit pro- 
perty and ultimately sell it off for 
arrears of maintenance though she had 
no right to do so. The plaintiff claim< 
ed that she is the ultimate beneficiary 
under the deed of settlement dated 
January 18, 1972, as aforesaid, and be- 
ing entitled to the property is serious= 
ly prejudiced by the wrongful acts of 
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the defendant in not accepting the 
maintenance offered by her and there 
is every possibility of her being de- 
prived of the property in which she 
has a vested interest under the deed of 
settlement. On these allegations she 
instituted the above suit on the prayers 
referred to hereinbefore, 


4, The defendant Kalidasi Dassi con- 
tested the suit by filing a written 
statement, She strongly disputed the 
claim of the plaintiff that she was en- 
titled to a sum of Rs. 40/- per month 
only as maintenance and pleaded that 
under the Will of her husband she was 
to be properly maintained. She ad- 
mitted having received a sum of Ru- 
pees 40/- per month from Asutosh for 
some time taking into consideration the 
position that Asutosh having squan- 
dered his inheritance became indigent 
and was aged and ailing. She, how- 
ever, pleaded that even Asutosh in 
paying the aforesaid sum of Rs, 40/- 
used to bear other expenses of fuel, 
electricity, clothing, medicines etc, for 
the defendant, and as such, it cannot 
be claimed that the sum of Rs. 40/- per 
month would be sufficient maintenance 
for her, more so, when after Asutosh’s 
death she has to bear additional ex- 
penses like rates and taxes, electricity 
charges and repairing costs of the 
suit property. She admitted having re- 
fused to accept the sum of Rs. 120/- 
sent to her by money order but she 
claimed that she refused to do so be- 
cause the plaintiff had no legal obliga- 
tion to maintain and the amount sent 
by .her can hardly be proper mainten- 
` ance in any view. On the deed of 
settlement she took the defence that 
she during her lifetime was the sole 
beneficiary having every right to alie- 
nate or encumber the suit property for 
the purpose of meeting the needs of 
her maintenance from the income as 


well as the corpus thereof. She denied . 


that the plaintiff had got any vested 
interest and pleaded that she has mere- 
ly a contingent interest only in respect 
of the residue that may be left back 
by her. On the pleading, as aforesaid, 
the defendant claimed that the suit is 
not maintainable and further pleaded a 
bar under Ss. 34 and 39 of the Speci- 
_fic Relief Act. 


5. Pending the suit, the defendant 
Kalidasi Dassi entered into an agree- 
ment to sell the suit property with one 
of the other co-sharers of the said 
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dwelling house. The plaintiff filed an 
application for temporary injunction 
and though an ad interim injunction 
was granted the court ultimately de- 
cided to dispose of the application for 
injunction along with the suit. 

6. At the trial, the learned Judge 
framed the following issues:— 

1. Is the suit maintainable as framed? 

2, Is the suit bad for defect of par- 
ties? ` i 

3. Is the suit barred under Sections 
34 and 39 of the Specifice Relief Act? 

4. Has this court jurisdiction to 
entertain this suit? 

5. Is the plaintiffs alleged interest 
in the suit property subject to the 
right of the defendant to sell or en- 
cumber the same to meet the needs for 
her proper maintenance? 

6. What should be the amount of 
proper maintenance of the defendant? 

7. Is the plaintiff entitled to get the 
declaration prayed for? 

8. Is the plaintiff entitled to get 
permanent injunction restraining the 
defendant from encumbering or selling 
the suit property? i 

9. To what relief, 
plaintiff entitled? 

7. Parties adduced evidence, both 
oral and documentary. On such evi- 
dence, the learned Judge proceeded to 
consider issues 1, 3 and 5 before the 
other issues. Interpreting the deed of 
settlement, the learned Judge came to 
the conclusion that the interest created 
in favour of Mayarani, the plaintiff was 
merely a contingent interest. He held 
as such because of two reasons given 
by him. The first reason assigned by 
the learned Judge is that reading the 
first portion along with the two pro- 
visos it was left with Kalidasi to 
utilise not only the income but - alse 
the corpus in case the property is ac- 
quired by the State or even to sell or 
encumber the property and use the 
proceed thereof all for her maintenance 
so that what Mayarani is to get is 
clearly uncertain. The learned Judge 
observed: “Her interest could be vested 
upon non-happening of a contingency 
and, therefore, the interest as long as 
Kalidasi lived was contingent in 
nature.” The second reason given by 
the learned Judge again on the inter- 
pretation of the deed is that when the 
settlement provided that on the death 
of Kalidasi the property or the residue 
would belong to Mayarani or her 
heirs, the interest created in favour 


if any, is the 
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of Mayarani must be contingent as it 
is dependent upon an uncertain event 
of her surviving Kalidasi. Having come 
to the conclusion that the interest 
created in favour of Mayarani is a con- 
tingent one, the learned Judge con- 
cluded that the plaintiff is not entitl- 
ed to either any declaration or injunc- 
. tion as prayed for as no such prayer 
can be granted in view of the provi- 
sion of Sections 34 and 39 of the Speci- 
fic Relief Act. Issues 2 and 4 were not 
pressed and were decided in favour of 
the plaintiff and so far as jssue No. 6 
is concerned, the learned Judge con- 
cluded that the same does not arise for 
consideration. Issues 7 and 8 were ans- 
wered against the plaintiff as accord- 
ing to the learned Judge the plaintiff 
is not entitled to any of the relief 
prayed for. The suit was accordingly 
dismissed. Hence, the appeal by the 
plaintiff. 


8 Mr. Mitter appearing on behalf 
of the plaintiff/appellant has strongly 
assailed the finding of the learned 
Judge to the effect that under the deed 
of settlement the interest created in 
favour of the plaintiff Mayarani was 
merely a contingent one. Referring to 
the material part of the deed, Mr. 
Mitter has strongly contended that the 
settlor made a grant of maintenance 
in favour of the defendant and the 
interest in her favour was merely a 
` life estate. The remainder, according 
to Mr. Mitter, was- given to Mayarani 
and her interest therein was a vested 


interest. So far as the provisos are 
concerned, according to Mr, Mitter 


those provisos merely vested a power 
to use the corpus in one case and to 
encumber or alienate the property and 
then use the proceeds thereof in 
the other but limited for the purpose 
of her maintenance only. According to 
Mr. Mitter, vesting of such a power did 
not extend the life interest nor did it 
render the interest in favour of Maya- 
raniin respectof the residue contingent. 
Itis true, according to Mr. Mitter, that 
in the event the defendant was to 
exercise her powers and use the cor- 
pus for her maintenance what was 
otherwise vested in Mayarani might 
be divested but that did not derogate 
from the fact that the interest in re- 
spect of the residue was a vested inter- 
est in favour of Mayarani. So far 
as the second -reason given by the 
learned Judge is concerned, according 
to Mr. Mitter, the residue had been 
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vested in Mayarani with a provision 
for gift over in favour of her heirs in 
the event of her death which comes 
squarely within the last part of the 
explanation to Section 19 and does not 
derogate from the grant being the 
ars, of a vested interest in the resi- 
ue. 


9. Lastly it has been contended by 
Mr. Mitter that even assuming the 
plaintiff Mayarani to have a mere con- 
tingent interest in the estate left by her 
father still she’ had a right to get a 
declaration of such an interest and 
prevent the waste thereof by the life 
estate holder, namely, Kalidasi, This 
aspect, Mr. Mitter contends has been 
totally overlooked by the learned trial 
Judge when upon his finding that the 
plaintiff has merely a contingent inter- 
est in the estate the learned Judge 
dismissed the suit on the ground that 
the plaintiff is not entitled to any 
declaration or injunction in view of 
the provisions of Sections 34 and 39 
of the Specific Relief Act. 


10. During the pendency of the suit, 
as indicated hereinbefore, the plain- 
tiff apprehended that the defendant 
Kalidasi, on the authority of the power 
vested in her by the Deed of Settle- 
ment of her father is going to sell off 
her father’s 1/3rd share in the suit 
property and obtained an order of 
injunction restraining the defendant 
from encumbering or transferring the 
said share in the suit property till the 
disposal of the suit. The suit was dis- 
posed of on February 28, 1974, and the 
defendant Kalidasi sold off the said 
1/8rd interest on March 11, 1974, not- 
withstanding the fact that the plaintiff 
had earlier filed an application on 
March 4, 1974, praying for stay of 
operation of the judgment and decree 
in order to enable her to file an ap« 
peal and obtain an order of injunction 
from the appellate court. In view of 
the said subsequent development we 
have, on the prayer of the appellant, 
added the transferees’ as parties-re« 
this present appeal in 
view of the assignment by the defen- 
dant Kalidasi in their favour. Such 


transferees have appeared to contest 
the appeal. 

11. Mr. Chatterji appearing on be- 
half of the contesting respondents has 


strongly contended that the learned 
Judge in the trial court came to 2 
correct - conclusion that the interest - 
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created in favour of the plaintiff by 
the Deed of Settlement of her father 
was merely a contingent interest. As 
such, Mr, Chatterji has contended that 
she was not entitled to maintain any 
suit on the reliefs claimed by her. Mr. 


Chatterji has contested each of the 
points raised by Mr. Mitter. 
12. We have carefully considered 


the rival contentions put forward be- 
fore us. In our view, the Deed of 
Settlement has to be read as a whole 
for determining the nature of the grant 
envisaged therein. Reading the docu- 
ment as such we feel no hesitation in 
accepting the contention of Mr. Mitter 
that the grant in favour of Kalidasi 
was a maintenance grant. Under it 
she is to hold the property during her 
lifetime for her own maintenance and 
on her death the same would devolve 
upon the plaintiff Mayarani or her 
heirs as may be surviving her. No 
doubt under the two provisos referred 
to hereinbefore Kalidasi was vested 
with the power to sell off the undivid- 
ed 1/3rd share in the suit property and 
spend the corpus as well but that was 
enly for the purpose of providing her 
own maintenance and not otherwise. 
Such a power in our view does not 
enlarge the life interest sought to be 
created in favour of Kalidasi for her 
maintenance, But even then we are 
not in a position to accept the conten- 
tion of Mr, Mitter that the remainder 
was vested in the plaintiff Mayarani. 
Though strong reliance is placed by 
Mr. Mitter on the Explanation to Sec- 
tion 19 of the Transfer of Property 
Act, we are unable to construe the 
grant to mean vesting of the remain- 
der in Mayarani subject to a defea- 
sance clause. When the grant provides 
that upon death of Kalidasi “The only 
daughter of the settlor, namely, Maya- 
rani or her heirs shall be entitled to 
-the said undivided 1/3rd share”, it 
contemplated that Mayarani must sur- 
vive Kalidasi in order to be entitl- 
ed to the remainder. Accrual of the 
interest in her favour being dependent 
upon an uncertain event of her surviv- 
ing the life estate holder Kalidasi it 
cannot but be said that the interest 
created in her favour by the grant was 
a contingent interest. Construing a 
grant on similar terms which provided 
“On the death 
widow, the daughter of the late Raja 
or failing her, the next heirs of the 
fate Raja, if any, will inherit the 
1980 Cal./4 Il G—18 
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property”, the Privy Council in the 
case of Mohitai v. S. Sundaram AIR 
1936 PC 131 held that “No gift is ex- 
pressed in favour of the daughter until 
the death of the last surviving widow 
and no right vested in her until she 
survived that period.” In our view in 


‘tthe present case the heirs of Mayarani 


do not come in, if Mayarani pre- 
deceases Kalidasi, as her heir inherit- 
ing the vested interest in her favour 
but they come in as independent gran- 
tees under the grant itself if only all 
or any of them ‘survives Kalidasi. In 
our view, the learned trial Judge cor- 
rectly interpreted the grant in this 
respect and the decision in the case of 
Ram Chandra v. Jagdeshwari Prasad 
ATR 1937 Pat 247 well supports the 
conclusion. The plaintiff's claim of 
vested interest in the estate left by 
her father under the Deed of Settle- 
ment must, therefore, fail. 


13. The next point raised by Mr. ` 
Mitter assumes importance on our 
findings made hereinbefore as to the 
nature of the interest created in fav- 
our of Mayarani by the grant. The 
learned trial Judge has no doubt dis- 
missed the suit on the view that since 
the interest of Mayarani is contingent, 
and as such, uncertain she is not en-. 
titled to claim any of the reliefs claim- 
ed in the suit. Reliance has been 
placed on Sections 34 and 39 of the 
Specific Relief Act. In our view, how- 
ever, the learned Judge was not right 
in his conclusion that merely because 
the plaintiff’s interest in the property 
is contingent she is not entitled to 
any relief. Construing Section 42 of 
the old Specific Relief Act which cor- 
responds to Section 34 of the Specific 
Relief Act, this court in the case of 
Tarak v. Anukul, (1945) 49 Cal WN 1716 
pointed out that a right to property 
though signifies an existing right of 
the plaintiff such right need not neces- 
sarily be a right which is vested. “No 
declaration can possibly be made on 
the basis of a chance or a mere hope 
entertained by the plaintiff but a per- 
son having even a contingent right in 
a property may sue for a declaration, 
though the court in exercise of its dis- 
cretion may refuse to make such 
declaration if it considers the claim to 
be too: remote or that the declaration 
given would be ineffectual or abortive. . 
The question, therefore, really is not 


i one of jurisdiction - but one of- discre- 
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tion to be exercised by the court.” In 
our view there exists a just cause for 
Mr. Mitter to complain that the learn- 
ed Judge in the present case totally 
overlooked this aspect when he pro- 
ceeded to think that once he found 
the plaintiff's interest to be contingent 
the reliefs claimed by her must neces- 
sarily fail. Mr. Mitter had rightly 
drawn our attention to the decision 
of the Privy Council in the case of 
Raj Shatranjai v. Raj Bahadur Singh 
(1950) 77 Ind App 98 wherein the 
Privy Council restoreé a decree passed 
by the learned Subordinate Judge de- 
claring the plaintiff's contingent inter- 
est in the remainder by observing 
“It is clear that it was competent for 
him to do so under Section 42 of the 
Specific Relief Act.” 


14. Here, in the present case though 
the interest of Mayarani may be con- 
tingent on her surviving the defendant 
Kalidasi, her interest is not far too 


remote. Moreover, the circumstances’ 
which led to the filing of the suit 
show that ~ the plaintiff apprehended 


that the defendant Kalidasi is likely to 
sell of the property with a view to 
defraud all her interest in the remain- 


der. She was, therefore, suing for 
declaration of her right, title and 
interest in the property even if such 


interest is contingent and to prevent a 
waste by the life estate holder which 
may result in depriving her of such 
interest. In our view, therefore, she 
was entitled to prefer a claim on the 
reliefs prayed for and we shall, there- 
fore, consider the evidence how far 
she is entitled to the reliefs so claimed. 


15. So far as the relief of declara- 
tion is concerned, on our findings 
hereinbefore she is not entitled to any 
declaration that she is absolutely en- 
titled to the property. She may be 
entitled to a mere declaration that she 
has a contingent interest in the re- 
mainder which would mature only 
in the event she survives Kalidasi, the 
life estate holder. But such a declara- 
tion can be given only if on facts such 
a declaration is not ineffectual. On 
the grant in favour of Kalidasi it is 
well established that the grantor in 
making the maintenance grant in fav- 
our of Kalidasi gave her the power to 
sell off the grantee’s undivided 1/3rd 
share if such sale is necessary for de- 
fraying the costs of her maintenance. 
The evidence well establishes that the 
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subject matter of the grant is 1/3rd 
share of the grantor in the homestead 
of the co-sharers which fetches no in- 
come at all. Such evidence further 
shows that the property being the un- 
divided residential house, other co- 
sharers would not allow any part ofit 
to be let out for realising any income 
out of it, No doubt Mr, Mitter had 
strongly contended that when the 
plaintiff herself was agreeable to 
meet the necessary costs for Kalidasi’s 
maintenance and she offered to do so 
Kalidasi had no occasion to sell off 
Asutosh’s 1/3rd share in the said pro- 
perty. On this point, however, we find 
that the plaintiff never offered to pay 
the entire cost of maintenance to 
Kalidasi. She was insisting on paying a 
sum of Rs. 40/- on the ground that 
when her father during his lifetime 
was paying the said amount to Kalidasi 
towards her maintenance that sum 
alone she is entitled as the costs of her 
maintenance. It was never her case in 
course of the trial that she was agree- 
able to meet all the necessary costs 
for Kalidasi’s maintenance. No doubt 
Asutosh, father of the plaintiff during 


his lifetime used to pay Rs. 40/- per 
month to Kalidasi but according to 
the evidence of Kalidasi apart from 


the said amount paid to her Asutosh 
used to defray many other expenses 
for fuel, clothings, daily offerings to 


deities, tiffin, pilgrimage and other 
things. In our view, however, it is - 
wholly immaterial what was the 


amount that was being paid by Asutosh 
since in his grant he has not limited 
the maintenance to Rs, 40/- a month. 
When in the grant he clearly provided 
that the widow Kalidasi would have a 
life interest in his share in the pro- 
perty for meeting the needs of her 
maintenance and when the grant fur- 
ther provided that she would be at 
liberty to sell off the property and use 
the corpus for such maintenance, the 
grantor really intended that Kalidasi 
would be entitled to meet all her just 
needs for her maintenance out‘of the 
estate. On the evidence on record, it 
cannot be disputed for a-moment that 
when Kalidasi had no other income, a 
sum of Rs. 40/- per month would be 
no maintenance to her. In such cir- 
cumstances, she was within her rights 
to reject the offer of Rs, 40/- per month 
and sell off the property for meeting 
her needs. In that view, we feel no 
hesitation in holding that on the facts, 
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the plaintiff is not entitled to any of 
the reliefs prayed for by her. She is 
not entitled to any declaration þe- 
cause on the facts such a declaration 
would be ineffectual. 

16. In the result, the appeal fails 
and is dismissed. There would be no 
order for costs, 

B. C. CHAKRABARTI, J.: — I agree. 

Appeal dismissed. 





AIR 1980 CALCUTTA 51 
D. C. CHAKRAVORTI, J. 
Miss Tashi Dorji, Petitioner v. Birendra 
Kumar Roy, Opposite Party. l 
C.R. No. 1463 of 1979, D/- 12-12-1979. 
(A) Civil P. C. (1908), O. 5, R. 3, O. 10, 
R. 4 — Appearance of party in person — 
When may be ordered — Court passing 
conditional order that case shall stand 
dismissed for non-appearance of party — 
Order is illegal. 


The Court in proper cases has powers 
to require personal attendance of a party 
to a suit even though he or she may be 
represented by a lawyer and there may 
be a person competent on his or her be- 
half to instruct the lawyer properly. In 
particular, the provisions of O. 5, R. 3 
and O. 10, R. 4, C. P. C. authorise the 
court in the circumstances stated therein 
to require a party to a suit to appear in 
person. Thus, in the circumstances re- 
ferred to in sub-rule (1) of R. 4 of O. 10 
the Court may direct a party to appear 
in person but in view of the provisions 
contained in sub-rule (2). of that Rule 
the Court can only pronounce judgment 
or pass such order as it thinks fit after 
the party concerned fails to appear and 
it does so without any lawful excuse, 
Therefore, when in the circumstances, 
stated in sub-rule (1) the Court directs 
a party to appear in person no judgment 
or order may be made in anticipation of 
non-appearance of the party in terms of 
the order directing it to appear. The 
Court cannot order that the case would 
stand dismissed for non-compliance with 
the Court’s order. (Paras 5, 6) 


Thus where a party appeared in person 
in compliance to court’s order and, also 
made deposit as required but the case 
was adjourned on that date, the court’s 
order stood substantially complied and it 
could not thereafter pass conditional or- 
der that if the party does not appear the 
ease would stand dismissed. Before or- 
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dering a party to appear in person it is 
the duty of the Court to first ascertain 
whether the party’s pleader was unable 
to answer the question which court re- 
quired to be answered. (Case law relied 
On.) (Para 9) 
-(B) Civil P. C. (1908), O. 10, R. 4 — 
Appearance of a party in person — Court 
passing order need not record its reasons 
in writing — Suffice if materials on re- 
cord make out circumstances justifying 
the order. (1909) 6 All LJ 340, Dissent- 
ed from. (Para 8) 


Birendra Kumar Roy 


Cases Referred : Chronological Paras 
AIR 1976 Raj 195 7 
AIR 1975 Kant 128 7 
AIR 1965 J&K 60 7 
AIR 1933 All 517: 1933 All LJ 1318 7 
AIR 1932 Nag 135 7, 8 
(1909) 2 Ind Cas 463: 6 All LJ 340 7, 8 
(1899) ILR 23 Bom 318 7 

Mukul Prokash Banerjee, for Peti- 


tioner; Bankim Chandra Dutt, for Oppo- 
site Party. 

ORDER :— In this Rule the propriety 
of Order No. 36 dated March 31, 1979 
made by the learned Judge, 4th Bench, 
City Civil Court, Calcutta, is challenged. 

2. The relevant facts stated succinctly 
are as follows: 

The opposite parties who were the 
landlords brought a suit for eviction 
against the petitioner on the ground that 
the petitioner defaulted in payment of 
rent since December, 1974. The suit was 
decreed ex parte on April 21, 1977. 
Thereafter the present petitioner made 
an application under Order IX Rule 13 
of the Code of Civil Procedure (herein- 
after referred to as the Code) for hav- 
ing the decree set aside on the ground 
of non-service of summons and for re- 


. Storation of the said suit. An application 


for stay of the Title Execution Case 
No. 64 of 1977 arising. out of the said ex 
parte decree was also made on behalf of 
the petitioner and the Court below by 
its order No. 19 dated February 25, 1978 
directed the petitioner to deposit Rs. 709/- 
by February 27, 1978. The petitioner 
duly deposited Rs. 709/- in terms of the 
said order No. 19 dated February 25, 
1978 and an order staying execution of 
the said decree was made and April i, 
1978 was fixed for the hearing of the 
Mise. Case arising out of the said appli- 
cation under Order IX Rule 13 of the 
Code. On that day the petitioner was 
personally present as by the said order 
No. 19 she was required to be present 
personally but as the Presiding Officer 
was transferred and the Judge-in-Charge 
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had no time, the hearing was adjourned 
to June 3, 1978. Thereafter the hearing 
was adjourned from time to time and it 
was ultimately fixed on March 31, 1979. 
The impugned order is the order passed 
that day whereby the learned Judge on 
the prayer of the petitioner adjourned 
the peremptory hearing of the case to 
May 5, 1979 and further ordered that on 
the failure on the part of the petitioner 
to appear in person on that day the said 
Misc. Case would stand dismissed for 
non-compliance with the Court’s Order 
No. 19 dated 25-2-1978. 


3. Mr. M. P. Banerjee, learned Advo- 
cate appearing in support of the Rule 
initially argues that the Court has no 
power to require the personal attend- 
ance of any party to a suit. When it 
was pointed out that in proper cases the 
Court has been empowered by different 
provisions of the Code, such as, Order 
V Rule 3 and Order X Rule 4 to require 
a party to a suit to be present in per- 
son, Mr. Banerjee conceded that it was 
so. z 


4. Mr. Banerjee further argued that 
the impugned order was bad inasmuch 
as in terms of that order the Misc. Case 
was to stand dismissed for non-compli- 
ance with the Court’s Order No. 19 dated 
25-2-1973 in the event of the failure on 
the part of the petitioner to appear in 
person. As the petitioner did personally 
appear on April 1, 1978 which was the 
date fixed by the said order No. 19 and 
on which date she was required to be 
present in person by that very order, 
namely, Order No. 19, the said Order 
was duly complied with and there was 
nothing more to be done by the peti- 
tioner in terms of that order. Strictly 
speaking, therefore, the failure on the 
part of the petitioner to appear in per- 
son on May 5, 1979 would not be tanta- 
mount to non-compliance with Courts 
order No. 19 dated 25-2-1978. In that 
view of the matter that part of the im- 
pugned order dated March 31, 1979 
whereby it was ordered that on the 
failure to appear in person on May 5, 
1979 the Misc. Case would stand dis- 
missed for non-compliance of the Court’s 
order No. 19 dated 25-2-1978 was bad. 


5. As already pointed out the Court 
in proper cases has powers to re- 
quire personal attendance of a party to 
a suit even though he or she may be re- 
presented by a lawyer and there may be 
a person competent on his or her behalf 
to instruct the lawyer properly. In parti- 
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cular, the provisions of Order V Rule # 
of the Code and O. X R. 4 of the Cod 
authorise the Court in the circumstance 
stated therein to require a party to 
suit to appear in person. By the seotisol 
to Order III Rule 1 of the Code there is 
general power conferred on a Court to 
direct a party to a suit to appear in per- 
son. Further Rule 3 of Order V of the 
Cede empowers the Court to require the 
defendant or plaintiff. to appear in per- 
son. But Rule 4 of Order V of the Code 
restricts the application of Rule 3 of 


Order V to such party as resides within 


the local limits of the Court’s ordinary 
original jurisdiction and to a party re- 
siding without such limits provided the 
place of residence beyond such limits be 
less than fifty or (where there‘is railway 
or. steamer communication or other esta- 
blished public conveyance for five-sixths 
of the distance between the place where 
he resides and the place where the Court 
is situate) less than 200 miles distance 
from the Court-House. Further, I have 
already pointed out that the Court in 
certain circumstances has been autho- 
rised by Rule 4 of Order X of the Code 
to require the personal attendance of the 
party to a suit. Rule 4 runs thus: 


“4 (1). Where the Pleader or any party 
who appears by a Pleader or any such 
person accompanying a Pleader as is re- 
ferred to in Rule 2, refuses or is unable 
to answer any material question relating 
to the suit which the Court is of opinion 
that the party whom he represents 
ought to answer, and is likely to be able 
to answer if interrogated in person, the 
Court may postpone the hearing of the 
suit to a future date and direct that such 
party shall appear in person on such day. 

(2) If such party fails without lawful 
excuse to appear in person on the day 
so appointed, the Court may pronounce 
judgment against him, or make such 
oa in relation to the suit as it thinks 

t 


6. Thus, having regard to the facts 
and circumstances of a case if the Court 
requires some material questions relat- 
ing to the suit to be answered and if 
the Pleader or the person or any such 
person accompanying the Pleader as re- 
ferred to in Rule 2 refuses or is unable 
to answer such question and the Court 
is of opinion that the party concerned 1s 
likely to be able to answer if interrogat- 
ed in person, the Court may direct such 
party to appear in person. Further, if in 
these circumstances the Court directs the 
personal appearance of a party the Court 
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may pronounce judgment against him or 
make such order in relation to the suit 
as it thinks fit if such party fails with- 
out lawful excuse to appear in person. 
Thus, in the circumstances referred to in 
sub-rule (1) of said Rule 4 the Court 
may direct a party to appear in person 
but in view of the provisions contained 
in sub-rule (2) of that Rule the Court 
can only pronounce judgment or pass 
such order as it thinks fit after the party 
concerned fails to appear and it does so 
without any lawful excuse. Obviously, 
therefore, when in the circumstances, 
stated in sub-rule (1) the Court directs 
a party to appear in person no judgment 
or order may be made in anticipation of 
non-appearance of the party in terms of 
the order directing it to appear. In the 
ipresent case, the Court ordered that the 
case would stand dismissed for non-com- 

liance with the Court’s order, That part. 
of the order is obviously bad in view of 
what has been stated above. The Court 
may pass an order dismissing the suit 
. only after there is failure on the part 
of the party concerned to appear and 
such failure is without any lawful ex- 
cuse. Thus, an order of dismissal made 
in anticipation of supposed non-appear- 
ance would be bad under said sub- 
rule (2). 


7. Mr. Banerjee refers me to several 
cases, namely, M/s. Karnataka Exports 
Ltd. v. Mysore Iron & Steel Ltd. AIR 
1975 Kant 128, Raghnath v. Sita Ram AIR 
1965 J&K 60, Satu v. Hanmant Rao 
Gopalray Nimbalkar (1899) ILR 23 Bom 
318, Vishnu Kumar v. State Bank of 
Bikaner and Jaipur AIR 1976 Raj 195, 
Parmarath Gir v. Krishna Dayal Gir AIR 
1933 All 517, Abdul Jalil v. Humera Bibi 
(1909) 2 Ind Cas 463 (All) and Wali Mo- 
hammad v. Jamal Bhai AIR 1932 Nag 
135. 

8. In the first five cases referred to 
above, it is laid down as a general prin- 
ciple that under Rule 4 of Order X of 
the Code, a party to a suit can be direct- 
ed to appear in person only after the 
Pleader representing him either refuses 
or is unable to answer any material ques- 
tion relating to the suit. There can be no 
doubt about the correctness of this pro- 
position. In Abdul Jalil’s case (supra) if 
has been laid down that an order made 
by a Court requiring a party to appear 
in person but without stating reasons 
therefor would be bad. I find it difficult 
to agree with this view. There is nothing 
in Rule 4 of Order X requiring the Court 
to record its reasons in writing for or- 
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dering a party to appear in person. It 
would suffice if from the materials on 


record it appears that the circumstances 
in which an order requiring a party to 
appear in person may be made are pre- 
sent. In the case of Wali Mohammad 
(supra) it is held that only in two cases 
personal appearance of the plaintiff can 
be required and those two cases are pro- 
vided for in Rule 3 of Order V and 
Rule 4 of Order X of the Code. 


9. Mr. B. C. Dutt, appearing for the 
opposite party, contended that the im- 
pugned order ought not to be disturbed 
in exercise of the powers under Sec- 
tion 115 of the Code. I find no substance 
in Mr. Dutt’s contention inasmuch as the 
impugned order was made by the Court 
when it had no jurisdiction to pass such 
order without first ascertaining if the 
Pleader on behalf of the defendant was 
unable to answer the question which the 
Court required to be answered. Further, 
that part of the impugned order where- 
by the Court directed that the suit should 
stand dismissed for non-compliance with 
Order No. 19 was wholly meaningless in 
view of the fact that Order No. 19 was 
already complied with and there remain- 
ed nothing for further compliance, 


_ 10. In the circumstances aforesaid the 
impugned order ought to be set aside but 
it should be noted that the learned Judge 
if he considers any question to be mate- 
rial in relation to the suit and wants 
such question to be answered, he may 
require the personal attendance of the 
defendant in this case after the learned 
Judge finds that the Pleader representing 
the defendant or the person accompany- 
ing the Pleader for the purpose of in- 
structing him either refuses or is unable 
to answer such material question, 

11. The Rule is accordingly made ab- 
solute and the impugned order is set 
aside. The learned Judge, however, may 
direct the defendant-petitioner to appear 
in person in accordance with the obser- 
vations made above. There will be no 
order as to costs. 


Rule made absolute, 
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Tarak Das Ghosh, Petitioner v. Sunil 
Kumar Ghosh, Opposite Party. 


C. R. No. 3257 of 1978, D/- 12-12-1979. 
(A) Hindu Succession Act (1956), S. 22 


— Limitation Act (1963), Art. 97 — Pre- 
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ferential right of co-heir to purchase 
share of alienating co-heir — It is right 
of pre-emption — Application under Sec- 
tion 22 is governed by Art. 97. 

The dictionary meaning of the word 
“right of pre-emption” is the right of 
purchasing property before or in prefers 
ence to other persons. Further the word 
“pre-emption” is derived from “prae 
emptio” and pre-emption is thus an act 
of buying before another, Hence it must 
be held that the right which is conferred 
by Section 22 of the Act is a right of 
pre-emption, for, here when one or seve- 
ral persons on whom an interest in any 
immovable property devolves on the 
death of a person dying intestate as heirs 
Specified in Class I of the Schedule and 
when one of such heirs proposes to trans- 
fer his or her interest in the property, 
the other heirs are given a preferential 
right to acquire the interest proposed to 
be transferred. Here the right in ques- 
tion is one, enabling a person to purchase 
the property in preference to others. 
When one of the heirs proposes to sell 
his interest in the property, which inter- 
est he got along with others as heirs be- 
longing to Class-I, the other heirs will 
have a right to purchase the same in ex- 
clusion to stranger purchasers. The right 
is obviously, therefore, a right of pre- 
emption. Therefore, Article 97 applies to 
applications under Section 22, In the cir- 
cumstances of the case the application 
was barred by limitation as it was made 
at a time beyond the period prescribed 
by Article 97. (Para 8) 

(B) Hindu Succession Act (1956), S. 22 
— Application under — Decision on ap- 
plication is not decree and is not appeal- 
able — Order on such application is not 
One of the kinds of orders which are spe- 
cifically made appealable by Civil P. C. 
(Civil P. C. (1908), S. 104 and O. 43, R. 1). 
(1963) 67 Cal WN 792, Foll. (Para 8) 

(C) Hindu Succession Act (1956), S. 22 
— Right conferred by S. 22 — Enforce- 
ment — No procedure prescribed by Act 
— Right is to be enforced by. regular suit 
by resorting to Civil P. C. (Civil P. C. 
(1908), S. 9). . 

In cases where any statute creates a 
right without specifying the procedure 
for enforcement of such right, the per- 
son intending to enforce such right shall 
have to resort to the procedure contain- 
ed in the Civil P. C. for enforcement of 
his right. Accordingly, the right còn- 
ferred by Section 22 can be enforced 
only by the institution of a regular suit. 
AIR, 1976 Ker 19, Followed, (Para 10) 
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Cases Referred : Chronological Paras 
AIR 1976 Ker 19 10 
(1963) 67 Cal WN 792 8 
S. P. Roychowdhury, P. B. Das and 


A. K. Rakshit, for Petitioner; Saktinath 
Mukherjee and Bhaskar Ghosh, for Op- 
posite Parties, 


ORDER :— This Rule is directed 
against an order passed in an appeal 
from the decision of the learned Sub- 
ordinate Judge, rendered in Misc. Case 
arising out of an application under Sec- 
tion 22 of the Hindu Succession Act, 1956 
(hereinafter referred to as the said Act). 


2. The application under Section 22 of 
the said Act was made by the present 
petitioner on the following allegations : 
. The disputed property originally be- 
longed to Bhujonga Bhushon Ghosh and 
on his death it devolved upon his son 
namely, Tarak Das Ghosh, the present 
petitioner, his widow O. P. No. 4 and 
his daughters Opposite Parties Nos. 5 to 
8. The said heirs of Bhujonga inherited 
the property in question as Class I heirs 
of his. Said Opposite Party No. 6 and 
said Opposite Party No. 4 on her own be- 
half and on behalf of her minor daughter 
Opposite Party No. 5 sold some land out 
of the said property for Rs. 2000/- to Op- 
posite Party No. 3 on March 2, 1973 by 
Kobala (Ext. A). The said vendors also 
sold on the same date some land out of 
the said property to Opposite Party No. 1 
for Rs. 2500/- and some land out of the 
said property to Opposite Party No. 2 for 
Rs. 2500/- by Kobalas (Exts. Al and A2) 
respectively. Said Opposite Parties Nos. 1 
to 3 were stranger-purchasers. On these 
allegations the petitioner seeks to get the 
lands sold as aforesaid transferred to him 
in exercise of his preferential right un- 
der Section 22 of the said Act. 

3. Opposite Parties Nos. 1 to 3 in their 
written objections contended that the ap- 
plication under Section 22 of the said Act 
was barred by limitation and was bad for 
non-joinder of the necessary parties and 
misjoinder of cause of action. It is their 
further case that before the aforesaid 
sales on March 2, 1973 the Opposite Par- 
ties Nos. 4 to 6 proposed to sell the said 
land to the petitioner but he expressed 
his reluctance to purchase the same. 

4. The learned Subordinate Judge dis- 
missed the said Misc. Case on the ground 
that the said application under Sec. 22 
was barred by limitation. 

5. On appeal the learned Additional 
District Judge found that the said appli- 
cation under Section 22 was not barred 
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by limitation but dismissed the appeal on 
the ground that no appeal would lie from 
the order passed by the learned Sub- 
ordinate Judge. 


6 Mr. S. P. Roychowdhury, the 
learned Advocate appearing in support of 
the Rule contended that the Court of 
Appeal below was wrong in holding that 
appeal did not lie from the order passed 
by the learned Subordinate Judge under 
Section 22 of the said Act and that on 
the finding of the Court of Appeal below 
that the application was not barred by 
limitation, the application under Sec. 22 
of the said Act should have been allowed. 


7. Mr. Saktinath Mukherjee, appearing 
on behalf of the opposite party on the 
other hand, argued that the learned Sub- 
ordinate Judge was right in holding that 
the application under Section 22 of the 
said Act was barred by limitation and 
that the finding of the Court of Appeal 
below that no appeal lay from the judg- 
ment of the learned Subordinate Judge 
was also correct. According to the learn- 
ed Subordinate Judge, Article 97 of the 
Limitation Act of 1963 was applicable to 
the present case while according to the 
Court of Appeal below it was Article 137 
which applied to the present case. The 
learned Subordinate Judge takes the right 
conferred by Section 22 for a right of 
pre-emption while the Court of Appeal 
below differing from the learned Sub- 
ordinate Judge takes the view that the 
right conferred by Section 22 was not a 
right of pre-emption but it was a prefer- 
ential right to acquire property in cer- 
tain circumstances, If the right in ques- 
tion were a right of pre-emption the pe- 
riod of limitation would be determined 
by Article 97 of the Limitation Act, 1963 
and if the right in question be of not a 
right of pre-emption Article 97 would 
not apply and in that event residuary 
Article 137 would apply. 


8. It will appear from the definition 
of “right of pre-emption” as appearing 
in Sweet Law Dictionary that it is the 
right of purchasing property before or 
in preference to other persons. Further 
- ithe word “pre-emption” is derived from 
“prae emptio” and pre-emption is thus 
an act of buying before another. Having 
regard to all this I cannot but hold that 
the right which is conferred by Sec. 22 
of the said Act is a right of pre-emption, 
for, here when one or several persons on 
whom an interest in any immovable pro- 
perty devolves on the death of a person 
dying intestate as heirs specified in 
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Class I of the Schedule and when one of 
such heirs proposes to transfer his or her 
interest in the property, the other heirs 
are given a preferential right to acquire 
the interest proposed to be transferred. 
Here the right in question is one enabl- 
ing a person to purchase the propert 
in preference to others. When one of the 
heirs referred to above proposes to sell 
his interest in the property, which inter- 
est he got along with others as heirs be- 
longing to Class I, the other heirs will 
have a right to purchase the same in ex- 
clusion to stranger-purchasers. The right 
is obviously, therefore, a right of pre- 
emption. In this view of the matter I 
ought to hold that the learned Subordi- 
nate Judge was right in applying Art. 97 
to the facts and circumstances of thel 
case and in holding that the application 
under Section 22 was barred by limita- 
tion as it was made at a time beyond the 
period of limitation prescribed by Arti- 
cle 97 of the Limitation Act. Further 1 
accept the contention of Mr. Mukherjee 
that the Court of Appeal below rightly 
held that no appeal would lie from a de- 
cision under Section 22 of the said Act. 
An order made on an application under 
Section 22 of the said Act is not a de- 
cree and is, therefore, not appealable as 


. such. Further this is not one of the kind 


of orders which were specifically made 
appealable by the provisions of the Code! 
of Civil Procedure. This is also the view 
expressed in Sachindra Nath Banerjee v. 
Hari Bhushan Banerjee, (1963) 67 Cal 
WN 792. In this view of the matter the 
Rule ought to be discharged. 


9. Mr. Mukherjee, the learned Advo- 
cate appearing on behalf of the opposite 
party rightly contended that the right 
conferred by Section 22 of the said Act 
cannot be enforced by filing an applica- 
tion under the provisions of Section 22, 
for, the legislature while conferring that 
right did not lay down any special pro- 
cedure for the enforcement of such right. 
The first two sub-sections of Section 22 
are as follows: 


“(1) Where after the commencement 
of this Act, an interest in any immovable 
property of an intestate, or in any busi- 
ness carried on by him or by her, whe- 
ther solely or in conjunction with others, 
devolves upon two or more heirs speci- 
fied in Class I of the Schedule, and any 
one of such heirs proposes to transfer his 
or her interest in the property or busi- 
ness, the other heirs shall have a pre- 
ferential right to acquire the interest 
proposed to be transferred, 
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(2) The consideration for which any in- 
terest in the property of the deceased 
may be transferred under this section 
shall, in the absence of any agreement 
between the parties, be determined by 
the Court on application being made to 
it in this behalf, and if any person pro- 
posing to acquire the interest is not wil- 
ling to acquire it for the consideration so 
determined, such person shall be liable 
to pay all costs of or incidental to the ap- 
plication.” 


10. Thus, it will appear from provi- 
sions of Section 22 that by sub-sec. (1) 
a right is conferred but there is nothing 
in that sub-section to indicate what pro- 
cedure is to be followed in the matter of 
enforcement of that right. Sub-sec. (2) 
provides for cases where the parties fail 
to agree on the amount of consideration 
to be paid for the transfer of the pro- 
perty and it lays down the procedure for 
having the amount of consideration de- 
termined by the Court on an application 
being made to it. Thus under sub-sec. (2) 
an application may be made to the Court 
but the scope of that application is quite 
limited. Such application may be made 
only for the purpose of determination of 
the amount of consideration and not for 
the purpose of enforcing the right con- 
ferred by sub-section (1). In cases where 


Civil Procedure for enforcement of his 
right. Accordingly, the right conferred 
by Section 22 can be enforced only by 
‘the institution of a regular suit. It is sig- 
nificant to note in this connection that 
in cases where a right is created by a 





special Statute generally a procedure is - 


also prescribed thereby for the enforce- 
ment of such right. By way of illustra- 
tion mention may be made of provisions 
of Section 24 of the West Bengal Non- 
Agricultural Tenancy Act, 1949, Sec. 8 
of the Land Reforms Act, 1955 and Sec- 
tion 26F of the Bengal Tenancy Act 1885. 


In all these cases there is specific provi- ` 


sion made for the making of an applica- 
tion when the right is sought to be en- 
forced. But as already pointed out sub- 
section (1) of Section 22 creates a right 
without specifying any special mode for 
enforcing the same, This view was alse 
adopted by the Kerala High Court in 
Valliyil Sreedevi Amma v. Subhadra 


Devi; AIR 1976 Ker 19. In the circum- 
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Stances, it cannot but be held that the 
original application under S. 22 before 
the trial Court was not maintainable. 


Ul. Mr. Roychowdhury further argu- 
ed that even if the appeal before the 
Court of Appeal below was not maintain- 
able the present application under Sec- 
tion 115 of the Code of Civil Procedure 
may be treated as one made against the 
order of the learned Subordinate Judge. 
In view of my findings aforesaid even if 
the present application under Section 115 
of the Code of Civil Procedure be treat- 
ed as one made against the order passed 
by the learned Subordinate Judge the 
present application under Section 115 of 
the Code of Civil Procedure ought to fail, 
for, I have already held that the original 
application under Section 22 of the said 
Act was not only barred by limitation 
but also not maintainable. Further so far 
as the present contention of Mr. Roy- 
chowdhury is concerned Mr. Mukherjee's 
argument is that if the present applica- 
tion under Section 115 of the Code of 
Civil Procedure is to be treated as one 
made against the order passed by the 
learned Subordinate Judge the present 
application is barred by limitation, for 
it is made long after 90 days from the 
date of the order of the learned Subordi- 
nate Judge. Mr. Roychowdhury on the 
other hand argued that in view of ‘tha 
fact that in filing the appeal before the 
learned District Judge the petitioner de- 
pended on the advice of his lawyer and 
that in the circumstances of the case tha 
delay should be condoned. The question 
whether the present application should 
be treated as one made against the order 
of the learned Subordinate Judge and, 
if it is so treated, whether the delay in 
filing the present application under Sec- 
tion 115 of the Code of Civil Procedure 
should be condoned need not be decided 
in this case as in view of the findings al- 
ready arrived at by me in the foregoing 
Paragraphs this will be an exercise in 
futility. 


12. As all the questions raised by Mr, 
Roychowdhury fail, the Rule ought to ba 
discharged. 


13. The Rule is accordingly discharg- 
ed without. however, any order as to 
costs. 


Rule discharged. 
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AIR 1980 CALCUTTA 57 
N. C. MUKHERJI AND SUDHINDRA 
MOHAN GUHA, JJ. 
Friends’ Bureau, Appellant v. The Cor- 
poration of Calcutta, Respondent. 
S.M.A. No. 3 of 1979, D/- 3-12-1979. 
Limitation Act (1963), Arts. 64, 65 — 
-— Adverse possession — Plea, when 
available — Party kept out of possession 
by process of law and as a result of 
court’s order — Prescription does not rum 
against such party. Case law discussed. 
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(Para 30) 
Cases Referred: Chronological Paras 
AIR 1974 Raj 16 _ 27 
AIR 1972 SC 2391 13, 26 
AIR, 1970 SC 1778 25 
AIR 1967 Cal 64 29 
AIR 1951 SC 469 25 


(1947) 51 Cal WN 306: AIR 1948 Cal ae 

Mrigen Sen and Miss Mridula Das- 
gupta, for Appellant; Sunil Kr. Basu 
(for No. 1) and Bhupendra Kr. Dey (for 
Nos. 2 and 3), for Respondents. 


SUDHINDRA MOHAN GUHA, J.:— 
This is an appeal by the applicant Friends’ 
Bureau under Order 21 Rule 100 which 
fost in both the Courts. 

2. The case of the petitioner was that 
it entered into possession of the property 
in dispute at holding No. 1 Shankaripara 
Ghat Lane, Kotrung P. S. Uttarpara in the 
District of Hooghly by virtue of a licence 
granted by one G. Paul in November, 
t960. The petitioner had been possessing 
the suit property by manufacturing 
bricks therein. It was in uninterrupted 
peaceful continuous use, of enjoyment 
and possession of the entire land in ques- 
tion. Such possession was openly and 
adversely to the interest to its owner 
Corporation of Calcutta. Thus the peti- 
tioner claimed to have acquired right, 
title and interest on the principle of 
adverse possession in the suit land along 
with the structures, buildings, godown, 
garages staff quarters standing thereon. 
G. Paul who granted licence had at that 
time no manner of right, title and inter- 
est in the suit ‘land and he was not a 
party to T. S. 78 of 1947 and to the com- 
promise decree passed therein on 12-12- 
49. Sri G. Paul was also not a judgment- 
debtor and thus the possession. of the 
petitioner was always adverse to the 
Corporation of Calcutta. On 30-4-75 at 
about noon men of Calcutta Corporation 
with labourers, armed force and police 
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Officers trespassed in the suit land de- 
stroyed and ransacked the valuable pro- 
perties and damaged all belongings of the 
petitioner without prior notice. Objec- 
tion was filed before the Nazir of the 
Court who could not deliver vacant pos- 
session of the suit land to the Corpora- 
tion of Calcutta. The petitioner was in 
fact in possession of the suit property 
till 3-5-75, when it was forcibly dispos- 
sessed by the Corporation of Calcutta. 
Under the above circumstances the peti- 
tioner claimed to be put in possession. 


3 This application was opposed by 
the Corporation of Calcutta. It was stat- 
ed that the petitioner had no concern 
with the brick kilns Nos. 4 and 6 of the 
Kotrung Brickfield the possession of 
which had been delivered to the decree- 
holder Corporation of Calcutta on 30-4- 
75. It was further stated that Shr 
G. Paul was a trespasser in suit land and 
he had no right to grant license in re- 
spect of the suit land to any one includ- 
ing the petitioner. The petitioner was 
characterised as a benami firm of Shri 
G. Paul. 


4. The opposite parties Gangadhar 
Saha and Satyajit Mitra also asserted 
that possession had been delivered to the 
decree-holder Corporation of Calcutta 
on 30-4-75. 


5. On trial it is found by the trial 
Court that the petitioner Friends’ Bureau 
had no physical existence and it was only 
a paper transaction, so there cannot be 
possession by it legally or adversely of 
any property, It is also found by the trial 
Court that the application was not main- 
tainable in view of the fact that the 
petitioner had earlier started a regular 
title suit in the Munsif’s Court Seram- 
pore, f ‘ 

6. The findings of the trial Court were 
affirmed in appeal. 

7. Thus the order of the First Appel- 
late Court has been assailed before this 
Court in Second Appeal. 


8 It is argued by Mr. Mrigen Sen on 
behalf of the appellant that the learned 
Court below failed to appreciate the 
overwhelming documentary evidence in 
its proper perspective, which established 
beyond all doubts as to the independent 
possession of the appellant in the suit 
property. Reference is made to the letter 
dated 15-10-60 by Girija Prasad Paul to 
Messrs. Friends’ Bureau granting licence 
for the use of the Brickfields at 1, Shan- 
karipara Ghat Lane, (Ext. 1). Ext. 15 was 
the books of, accounts. No reliance was 





58 Cal. 


placed on these documents by the learn- 
ed Courts below because these could be 
brought into existence at any time. Ext. 
3 was the agreement dated 1-2-72 exe- 
cuted by and between four partners of 
the Firm Friends’ Bureau. The Firm 
Friends’ Bureau was registered by the 
Registrar of Firms on 25-7-63.-Exts. 4 to 
4 (b) were receipts granted by G. Paul 
for payment of licence fees for the years 
1962-63, 1970-71 and 1971-72. Such pay- 
ments were not corroborated by Books 
of accounts of G. Paul. Exts. 7 series 
were municipal licences for professions, 
trades etc. granted by the Corporation of 
Calcutta to Friends’ Bureau for the 
years 1960-61 to 1975-76 for carrying on 
business at 8/2, Hastings Street, Calcutta. 
These have no reference to the Brick- 
field at 1, Shankaripara Ghat Lane. Ext. 
‘8 series were receipts showing payment 
of sales tax by G. Paul on behalf of 
Friends’ Bureau of 8/2 Hastings Street, 
Calcutta for the years from 1952 to 1974. 
Exts. 9 and 9 (a) were the licences under 
the West Bengal Fire Service Act 1956 
in March 1965 and March 1973 respec- 
tively. These had reference to 1, Shan- 
karipara Ghat Lane. Ext. 10 was a receipt 
dated 15-1-74 granted by the Coal Mines 
Authority in favour of Friends’ Bureat 
for supplying Coal to it. Exts. 11 to 11 (b) 
were money receipts granted by the 
Eastern Railway. Ext. 12 was the certi- 
ficate of Registration dated 29-8-61 as a 
dealer for the business at 8/2 Hastings 
Street, Calcutta-1. There was a note that 
the dealer kept a Brickfield at 1. Shan- 
karipara Ghat Lane, P.O. Kotrung, Dist, 
Hooghly. 

9. The background of the case and 
the conduct of G. Paul the alleged 
grantor of the licence should be taken 
into consideration along with the evi- 
dence on record for ascertaining whether 
the petitioner was in possession of suit 
property in its own right. 

10. G. Paul was a sub-lessee in re- 
spect of brick kilns Nos. 4 and 6 of 
Messrs, S. S, & Co. who again was a sub- 
lessee under Kishori who took lease of 
the brickfield at Kotrung from the Cor- 
poration of Calcutta. Thereafter, on 
23-11-46 G. Paul purchased the interests 
in the brick kilns Nos. 4 and 6 when the 
Corporation of Calcutta filed a suit 
against Kishori being Title Suit No. 78 of 
1947 in the Second Court, Sub-Judge, 
Hooghly for recovery of possession which 
was decreed on compromise. 

11. On 18-4-1951 the Corporation of 
Calcutta filed Title Execution Case No. 15 
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of 1951, a notice of which under O. 21 
R. 22, C.P.C. was served upon G. Paul on 
26-4-1951 as the legal representative of 
the judgment-debtors Banerjees. On 
13-6-1951 G. Paul appeared as Managing 
Agent and Director of “Reliance Deve- 
lopment and Engineering Co.” in Title 
Execution Case No. 15 of 1951 stating 
that he had transferred his interest te 
M/s. Reliance Development Engineering 
Ltd. on 30-11-1948. His objection how- 
ever, was rejected by the Executing 
Court on 13-5-1951. This order was up- 
held by the High Court in Civil Rule 
No. 1554 of 1951 on 19-2-1952. 


12. The decree-holder on 3-7-1952 fil- 
ed an application in the Executing Court 
stating that G. Paul and his Company 
had been resisting and obstructing the 
decree-holder in getting possession of the 
kilns Nos. 4 and 6 in the Kotrung Brick- 
fields. An objection was filed. by G. Paul 
on 26-7-1952. The decree-holder’s appli- 
cation under Order 21, Rule 97 and the 
Execution Case were dismissed on 10-2- 
1953. There was an appeal to the High 
Court being F.M.A. 281 of 1953 which 
was allowed on 30-5-1955. It was held 
“the decree was a decree against the head 
lessees and it was binding upon all sub- 
sequent interests created by means of 
sub-leases. It was, therefore, binding on 
G. Paul also. The decree-holder was en- 
titled to, execute the decree or to pro- 
eeed against G. Paul and/or his transferee 
and obtain possession of the land in ques- 
tion (Ext. 5). An application for leave te 
the Supreme Court was dismissed on 
21-2-1958. Thereafter, on 14-11-1958 
G. Paul filed a suit for declaration that 
the decree passed in Title Suit No. 78 of 
1947 of the Second Sub-Judge Court, 
Hooghly was null and void and not bind- 
ing upon him, being Title Suit No. 185 of 
1958. During the pendency of the suit 
Ext. 1, the licence was said to have been 
granted on 20-10-1960. On the institution 
of the suit the Execution Case was stay- 
ed. The suit filed by G. Paul was dismis- 
sed on 20-3-1961. The appeal against the 
decree of dismissal was allowed on 21-5- 
1964. Then the Corporation of Calcutta 
preferred a Second Appeal to this Court 
being S. A. 1918 of 1965 which was allow- 
ed on 9-9-1966. The suit was ultimately 
dismissed. Till then the Execution Case 
was stayed. 


13. G. Paul then went to the Supreme 
Court and the order passed by this Court 
was upheld by the Supreme Court on 
18-8-1971. The decision was reported in 
AIR 1972 SC 2391. 
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14. Thereafter, on 22-10-1971 the de- 
eree-holder filed an application for vacat- 
ing the order of stay in the Execution 
Case. G. Paul also filed an objection ta 
the said application but it was disallow- 
ed on 23-10-1971. Thereafter, G. Paul 
moved this Court in revision by Civil 
Revision No. 3081 of 1971 and Civil Rule 
No. 3491 of 1972. 


15. Thus, having failed in the execu- 
tion proceedings G. Paul moved this 
Court and obtained an interim order 
against the Corporation of Calcutta in 
C. R. No. 2266(W) of 1973. But that was 
also vacated on 20-10-1973. Then he pre- 
ferred F.M.A.T. No. 4100 of 1973. He also 
obtained another Rule being C. R. No. 
2427(W) of 1974 but the Rules were dis- 
charged. 


16. On 6-7-1974 G. Paul filed an ap- 
plication under Section 151 of the C.P.C. 
in the Executing Court but that appli- 
cation was rejected on 26-8-1974. There- 
after, he came to this Court by Civil 
Rule No. 3284 of 1974 but that was dis- 
charged on contest with costs on 21-2- 
1975. Thereafter, on 15-3-1977 he filed 
an application before the Executing 
Court, which being rejected he moved 
the High Court and the Supreme Court. 
Thus all his efforts to obstruct the de- 
cree-holder failed and. the Corporation 
of Calcutta took delivery of possession 
of property in question on 30-4-1975. 


17. It may be mentioned in this con- 
nection that during all these proceedings 
or litigations there was no whisper that 
G. Paul was in fact not in possession of 
the suit property and he had granted li- 
cence to Messrs Friends’ Bureau which 
was in fact in possession of the suit pro- 
perty. Again, it would appear that on the 
institution of Title Suit No. 185 of 1958 
the execution was stayed from 14-11-1958 
till the disposal of the Supreme Court of 
the appeal on 18-8-1971. _ Thereafter, G. 
Paul also moved the -First Appellate 
Court and this Court against various or- 
ders passed by the Executing Court. 
Even on 17-3-1975 G. Paul filed a peti- 
tion in the Executing Court stating that 
he had applied to the High Court for 
leave to move the Supreme Court. Again, 
according to the petitioner, four persons 
were carrying on business under the name 
and style of Friends’ Bureau. Kalyani 
Kazi was the daughter of G. Paul and 
Swapan Kumar Mallick was the son of 
K. K. Mallick, Attorney of G. Paul. An- 
other partner G. P. Sen was an employee 
of Messrs Reliance Development Engi- 
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neering Ltd. which had been set up by 
G. Paul. He also acted in so many ways 
for and on behalf of G. Paul in various 
suits and proceedings concerning the dis- 
puted brickfields. Again, G. Paul himself 
filed so many petitions and affidavits in 
connection with different proceedings in- 
cluding the Title Execution Case No. 15 
of 1951 stating that it was he who at all 
material time since 1942 had been carry- 
ing on business of manufacturing bricks 
and other allied products in suit pro- 
perty. 

18. It is pointed out by Mr. Bhupendra 
Dey, the learned Advocate for the re- 
spondent Nos. 2 and 3 that the electric 
connection at 1, Shankaripara Ghat Lane 
stood in the name of G. Paul and the 
telephone connection was all along in the 
name of Reliance & Co. 


19. Mr. Sunil Kumar Basu, the learned 
Advocate for the respondent No. 1 con- 
tends that even after the possession of 
the disputed brickfields was delivered to 
the decree-holder, when the Corporation 
of Calcutta invited applications from per- 
sons intending to take lease of this brick- 
field, G. Paul by his application dated 
10-5-1975 (Ext. A) before the Corporation 
of Calcutta prayed for permission to run 
the brick manufacturing licence in the 
suit property. It was stated therein that 
he was all along in possession of this 
brickfield till the delivery of possession 
through Court on 30-4-1975 and 3-5-1975. 


20. It was pointed out on behalf of the 
respondents that the petitioner though 
claimed to be in possession of the busi- 
ness for manufacturing bricks could not 
produce a single trade licence from Kot- 
rung Municipality. 


21. There was also no dispute to the 
fact that Nazir while executing the Writ 
for delivery of possession found Shri G. 
Paul .present on the suit property., He 
was also physically present in the Court 
room during the hearing of the petition 
under Order 21 Rule 100 filed by the pe- 


` titioner. 


22. Thus on the materials on record 
the learned First Appellate Court opined 
that it was G. Paul who in order to undo 
the effect of the decree and that of the 
execution of the decree had set up the 
present petitioner Friends’ Bureay as the 
claimant under Order 21 Rule 100. We 
are also fully in agreement with the 
learned Courts below that the licence in 
favour of the petitioners was nothing but 
a paper transaction. The learned Courts 
below were amply justified in not relying 
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on this faked document. The natural and 
inevitable conclusion is that it is G. Paul 
who was in actual possession of the pro- 
perty till delivery of possession through 
Court on 30-4-75. It was also established 
that he filed this application in the name 
of Friends’ Bureau, as he had resisted 
execution in the name of Reliance Lid. 


23. In the face of the avermenis made 
in the application under Order 21, 
Rule 100 and in view of the evidence 
adduced in the case this application was 
not maintainable. It was the specific case 
of the petitioner that the Nazir failed to 
give delivery of possession under the 
Writ on 30-4-1975, but the petitioner was 
illegally dispossessed by the men of the 
decree-holder on 3-5-1975. In order to 
avail of the proceeding under Order 21, 
Rule 100 a person other than the judg- 
ment-debtor must come with the plea 
that he had been dispossessed by the 
decree-holder in execution of the decree, 


24, In view of the foregoing findings 
we need not enter into the question whe- 
ther the petitioner could acquire any title 
to the suit property by adverse posses- 
sion. But we would dispose of the point 
in brief as both parties referred to cer- 
tain decision on the point. Before doing 
so we like to point out that the peti- 
tioner before filing the present applica- 
tion on 27-5-1975 started a suit being 
T.: S. No. 155/1975 (subsequently number- 
ed as J. S. 184/1978) for a declaration 
that it had acquired absolute title to the 
suit property by adverse possession. But 
subsequently the petitioner filed an ap- 
plication under Order 23, Rule 1 C. P. G 
for withdrawing the suit and/or abandon 
its entire claim against all the defendants, 


25. Mr. Sen refers to the decision in 
the case of State of West Bengal v. The 
Dalhousie Institute Society, reported in 
AIR 1970 SC 1778 and contends that the 
petitioner was inducted to the suit pro- 
perty under the licence. Ext. 1 which 


was invalid but still the petitioner by . 


open, continuous and uninterrupted pos- 
session and enjoyment of the suit pro- 
perty for more than 12 years acquired 
title to the same by adverse possession. 
In the case under reference the Institute 
came to possession under an invalid 
grant by the Government as such by pos- 
session over 70: years it acquired title to 
the land adversely against the Govern- 
ment, But in the instant case the licence 
had not been granted by the Corporation 
of Calcutta. so the petitioner under an 
invalid licence could not claim title to 
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the land adversely against the Corpora- 
tion of Calcutta. For the self-same rea- 
sons the decision in the case of Collector 
of Bombay v. Municipal Corporation of 
the City of Bombay reported in AIR 1951 
SC 469 — next referred to by Mr. Sen 
would not be applicable to the facts and 
circumstances of the instant case. 


26. Both Mr. Bhupendra Kumar Dey 
and Mr. Sunil Kumar Basu, the learned 
Advocates for the respondents refer to 
the decision in the case of Girija Prasad 
Paul v. The Corporation of Calcutta, re- 
ported in AIR 1972 SC 2391. At page 2395 
of the report their Lordships of the 
Supreme Court observe as follows: “In 
the result, it is clear that both the sta- 
tutes on which the plaintiff based his 
right to tenancy, do not help him. It 
would, therefore, necessarily follow that 
he was liable to be evicted in execution 
of the decree in Title Suit No. 78 of 1947. 
He first resisted the decree in the name 
of defendant No. 6 and after that attempt 
failed, he started this new litigation in 
1958 keeping the Corporation out of pos- 
session for all the period, Since the 
plaintiff's claim on merits fails, his suit 
was rightly dismissed.” Both of them 
contended that Mr. G. Paul left no stone 
unturned in resisting and obstructing the 
execution of the decree, and now after 
delivery of possession has set up the pre- 
sent petitioner for re-entry on the plea 
of an earlier licence alleged to have been 
granted by him. 4 


27. Mr. Dey also refers to the decision 
in the case of Mannalal v. Radhey Shyam 
reported in AIR 1974 Raj 16, wherein it 
is held that a licensee cannot take the 
plea of adverse possession: But the peti- 
tioner contends that his possession from 
the very date of entry was adverse, as 
the licence was invalid, 

28. Mr. Basu also refers to the deci- 
sion in the case of Rahim Bux Paramanik 
v. Osman Gani Sheikh reported in (1947) 
51 Cal WN 306 wherein it is held that 
there is no continuance of the adverse 
Possession against the landlord as against 
an assignee of a lease. Thus according to 
him even if the petitioner be accepted in 
possession for arguments’ sake, it being 
an assignee or transferee from G. Paul 
cannot take the plea of adverse posses- 
sion against the Corporation of Calcutta, 
the owner of the land. 

29. Mr. Basu lastly contends that the 
licenses Exts, 9 & 9 (a) were not suffi- 
Cient, the petitioner was to obtain a trade 
licence under Section 370 of the Bengal 
Municipal Act, 1932. Licence under Fire 
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Act cannot be a ground for exemption 
from taking a trade licence. In support 
of his argument he relies on the decision 
in the case of Corporation of Calcutta v. 
North Bihar Saw Mill reported in AIR 
1967 Cal 64. 

30. In the facts and circumstances of 
the case we are also of view that the plea 


of adverse possession cannot be taken’ 


against a party which was kept out of 
possession by the process of law or had 
no right of entry in consequence of the 
order of the Court. In this case the decree- 
holder could not take the writ of deli- 
very of possession earlier because the 
execution case itself was stayed by the 
order of the Court. It is well established 
principle that prescription does not run 
against a party which is unable to act. 

31. In the result, we hold in agree- 
ment with the learned Courts below that 
petitioner firm was set up by G. Paul 
who was in possession of the suit pro- 
perty till dispossessed through Court on 
30-4-1975. We further hold that the plea 
of adverse possession cannot be sustained 


_ in law. 


32. This appeal is accordingly dismiss- 
ed with costs. Hearing fee assessed at 
5 gold mohurs to each set of party. The 
orders passed by the Courts below are 


confirmed. 


N. C. MUKHERJI, J.:— I agree, 
; Appeal dismissed, 
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SANKAR PRASAD MITRA C. J, 
S. C. DEB AND S. K. DATTA JJ. 

Subdivisional Land Reforms Officer and 
others, Appellants v. Ukhara Forest and 
Fisheries Ltd, Respondents. 

Full Bench Reference Nos, 1 and 2 of 
1977. D/- 11-9-1979.* 

West Bengal Estates Acquisition Act (1 
of 1954), (as amended by W. B. Estates 
Acquisition (Second Amendment) Act 
1957) Sec. 5 (1) (aa) — Applicability with 
retrospective effect, (1965) 69 Cal WN 816 
Reversed. (1977) 81 Cal WN 361, Over- 
ruled. 

Sec. 3 of the West Bengal Estates Ac- 
quisition (Second Amendment) Act, 1957, 
appears, in the context of the history of 
this legislation, to be a curative provi- 





"Against Judgment of Banerjee J. in 
A. F. O. O. Nos. 461 and 462 of 1965 re- 
ported in (1965) 69 Cal WN 810. 
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sion to more effectively carry. out the 
purposes for which the original enact- 
ment was intended. This curative provi- 
sion became a part of the Statute as if it 
had always been there. The State Legis- 
lature had always intended to bring 
‘forests’ and their produce within the 
purview of the Act; but owing to the 
view expressed by the High Court that. 
the language used was not sufficient to 
fulfil the real object of the legislature a 
retrospective amendment in the form of 
Section 5 (1) (aa) had to be introduced. 
Both the original Act and its Second 
Amendment in 1957 are social and bene- 
ficial legislations and by S. 5 (1) (aa) the 
legislature deliberately introduced as an- 
‘tedated legislation to counteract the ef- 
fect of judgments of Courts that cutting 
off of trees in a forest under a lease was 
not affected by the provisions of the Act. 
The notification under Sec. 4 (1) issued 
on 16th August, 1954 could be treated as 
a notification covering cases under Sec- 
tion 5 (1) (aa) which came into effect re- 
trospectively. A notification issued in ex- 
ercise of the power conferred by an Act 
has the force of law and must be read 
along with the Act. If the Act was 
amended retrospectively then the noti- 
fication issued under the Act which had 
the force of law had also to be read re- 
trospectively. Hence the lease-hold inte- 
“rests of the respondent in the forest 
lands vested in the State of West Bengal 
by virtue of the provisions of clause (aa) 
of Sub-section (1) of Section 5 of the Act, 
with retrospective effect from Baisakh 
1,1362 B. S. corresponding to April 15, 
1956, being the date of vesting as 
mentioned in the Notification dat- 
ed August 16, 1954, published under Sec- 
tion 4 of the Act, Fresh notification after 
the second amendment was not neces- 
sary, (1965) 69 Cal WN 810, Reversed: 
(1977) 81 Cal WN 361, Overruled. Case 
law discussed. 

(Paras 33. 36, 37, 38, 45, 46) 
Cases Referred : Chronological Paras 


(1977) 81 Cal WN 361 16 
AIR 1975 SC 1146 36 
(1974) 78 Cal WN 735: AIR 1975 Cal 92 

24 


(1966) A. F. O. O. No. 172 of 1959, 
D/- 20-1-1966 (Cal), Dinanath Singh v. 
State of W. B. i 22 

AIR 1965 SC 625 17, 20, 22, 39 - 

(1964) 1 WLR 511: (1964) 1 All ER 681, 


Carson v. Carson and Stoyek 34 
AIR 1959 Cal 316 21, 22 
(1959) 63 Cal WN 933 10 


(1958) 62 Cal WN 49: AIR 1958Cal114 9 
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(1958) 62 Cal WN 610 19, 22 
(1957) 61 Cal WN 576: AIR 1957 Cal 350 
7, 19 

(1956) Civil Rule No. 105 of 1956 (Cal), 
Dinanath Singh v. State of WB 22 
AIR 1953 SC 244: 1953 Cri LJ 1094 31 
AIR 1952 SC 324: 1952 Cri LJ 1503 32 
1952 AC 109: (1951) 2 All ER 587, East 
End Dwelling Co. v. Finsbury Borough 
Council 20 


AIR 1951 SC 318: 52 Cri LJ 1361 38° 


(1881) 17 Ch D 746: 45 LT 1 (CA), Re 
Levy Exp. Walton 31 
Biswanath Bajpayee and Tapas Kumar 

Mukherjee, for Appellants; Priti Bhusar 

Burman, Manjit Ghosh and Mrs. Rama 

Bhattacharjee, for Respondents. _ 
SANKAR PRASAD MITRA, C. J.:— 

These Full Bench References have been 

made by a Division Bench consisting of 

Sabyasachi Mukharji and Murari Mohan 

Dutt, JJ. under paragraph 2 read with 

paragraph 7 of Chapter VII of the Ap- 

pellate Side Rules for a final decision. 

The only question for determination is 

whether the lease-hold interest of the 

respondent Ukhara Forest and Fisheries 

Ltd., in 219.41 acres and 233.81 acres of 

forest lands situate in the district of 

Burdwan, vested in the State of West 

Bengal by virtue of the provisions of 

clause (aa) of sub-section (1) of Sec. 5 of 


the West Bengal Estates Acquisition Act,. 


1953, (hereinafter referred to as “the 
Act), with retrospective effect from Bai- 
sakh 1, 1362 B. S. corresponding to April 
15, 1955, (sic) being the date of vesting as 
mentioned in the Notification dated 
August 16 1954, published under Section 4 
of the Act. 

2. Initially, the Act did not define a 
“forest”. Section 4 (1) of the Act provid- 
ed as follows:— 

“Section 4: Notification vesting estates 
and rights of intermediaries.— (1) The 
State Government may from time to time 
by notification declare that with effect 
from the date mentioned in the notifica- 
tion, áll estates and the rights of every 
intermediary in each of such estate situ- 


ated in any district or part of a district . 


specified in the notification, shall vest in 
the State free from all incumbrances.” 

3. Then came Section 5 on the effect 
of notification. It said: 

“Section 5. 
Upon the due publication of a notification 
under Section 4, on and from the date of 
vesting— 

(a) The estates and the rights of inter- 
mediaries in the estates, to which the 
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declaration applies, shall vest in the State 
free from all incumbrances; in 
particular and without prejudice to 
the generality of the provisions of this 
clause, every one of the following rights 
which may be owned by an intermediary 
shall vest in the State, namely:— 

XX - XX XX XX 
(ii) rights in hats, bazars, ferries. for- 
ests fisheries, tolls and other sairati inte- 
rests. 

XX > XX XX xx” 

4. Our attention has not been drawn 
to any decision either of our court or of 
the Supreme Court when this was the 
state of Law. 


5. In 1955, the West Bengal Estates 
Acquisition (Amendment) Act, 1955, came 
into force. By Section 2 of this Act a de- 
finition of ‘forest? was inserted with re- 
trospective effect. Section 2 ran thus: 

“In Section 2 of the West Bengal Es- 
tates Acquisition Act, 1955...... , after 
clause (f) the following clause shall be 
inserted and shall be deemed always to 
have been inserted, namely:— 


(ff) ‘Forest’? means a Land recorded in 
the record-of-rights prepared or revised ‘ 
for the purpose of this Act, under the 
classification Jhari, Jhati, Jangal, ban, 
salban or other similar terms”. 


6. In the Statements of Objects and 
Reasons published in the Calcutta 
Gazette, Extraordinary, Part IV-A dated 
the 8th September, 1955, at page 1570 it 
has been stated, inter alia, that it has 
been necessary to amend the Act to pro- 
vide that an intermediary shall not be 
entitled to retain any land comprised in a 
forest. 


7. This amendment of 1955 came up 
for consideration before Sinha, J. in Ajit 
Kumar Bhagchi v. State of West Bengal, 
reported in (1957) 61 Cal WN 576. His 
Lordship’s judgment was delivered on the 
17th December, 1956. His Lordship has 
held that where, by a transaction there 
was a sale to a contractor of a certain 
quantity of wood which originally be- 
longed to the Maharajadhiraj of Dar- 
bhanga, the contractor having had paid 
the price had the right to cut the wood 
and remove it. Such a contractor cannot 
be said to have had an estate and it can- 
not be said that that estate had vested 
in the Government under the Act, taking 
away the contractor’s right to remove the 
goods which he had purchased and paid 
for. The transaction was a sale of the 
wood and the document did not create 
any interest in land. 
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8 Immediately after this judgment 
the State Government promulgated an 
Ordinance on the 16th January, 1957, 
omitting with retrospective effect the de- 
finition of ‘forest’, inserted by the 1955 
Act. This was West Bengal Estates Ac- 
quisition (Amendment) 
The Ordinance became an Act published 
in the Calcutta Gazette, Extraordinary of 
the 9th March, 1957 known as “The West 
Bengal Estates Acquisition (Amendments) 
Act, 1957”. The result of omission of the 
definition of the ‘forest?’ was that the 
word ‘forest’ in Section 5 (a) (ii) of the 
Act was to have its dictionary meaning. 
In the Shorter Oxford English Dictionary 
Vol. 1, at page 735, the relevant meaning 
of ‘forest’ is “an extensive tract of land 
covered with under growth, sometimes 
inter-mingled with pasture”, 


9. After the definition of ‘forest’ was 
omitted with retrospective effect in Janu- 
ary, 1957, according to learned Counsel 
for the appellants, there were no report- 
ed decisions on the effect of this omis- 
sion; but there were two decisions on 
‘fisheries’ which were placed before us, 
In Ganesh Chandra Khan v. State of 
West Bengal, (1958) 62 Cal WN 49 Sinha 
J. has held that an incorporeal right of 
fishing unconnected with the soil is a 
benefit arising out of the land, that is to 
say, a “profit a prendre” and it vests in 
the State by virtue of the West Bengal 
Estates Acquisition Act. If there is any 
breach of contract, the petitioners may, 
Sinha J. has said, have a right to bring 


appropriate proceedings against the State | 


in the form that they may be advised. 
This judgment was delivered on the 23rd 
April, 1958. 


10. There is another judgment of 
Sinha J. reported in (1959) 63 Cal WN 
933 (Aswini Kumar Das v, State of West 
Bengal). Here his Lordship has said that 
a right of fishing is not a right in land. 
A person having a right of fishing cannot 
be said to have any interest in non-agri- 
cultural land itself. He cannot be re- 
garded as a non-agricultural tenant in 
respect of ‘jalkar’ which is an ‘easement’, 
It comes within the meaning of the ex- 
pression ‘incumbrance’ as used in cl. {a} 
of sub-section (1) of Section 5 of the Act 
Since all estates and the rights of inter- 
mediaries in such estates have vested in 
the State Government free from. all in- 
cumbrances following the notification 
under Section 4, the State Government 
has acquired ‘Jalkars’ free from right of 
fishing in respect thereto. Persons having 
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right of fishing cannot be deemed to be 
non-agricultural tenants and have no 
right to retain possession of the ‘jalkar’ 
as non-agricultural tenants on the basis 
of their leases. This judgment was deli- 
vered on July 20, 1959. 


11. These judgments have no direct 
bearing on the West Bengal Estates Ac- 
quisition (Second Amendment) Act, 1957 
which was published in the, Calcutta 
Gazette, Extraordinary, Part III on Janu- 
ary 8, 1958. This Act omitted the word 
‘forest’ in clause (ii) of Section 5 (1) (a) 
of the Act and inserted a new clause, 
namely, clause (aa) in Section 5 (1), both 
with retrospective effect. After these 
amendments with retrospective effect, 
Section 5 (1) (a) and (aa) stood as fol- 
lows:— 

“5 (1). Upon the due publication of a 
notification under Section 4, on and from 
the date of vesting-— 

(a) the estates and the rights of inter- 
mediaries in the estates, to which the 
declaration applies, shall vest in the 
State free from all incumbrances; in 
particular and without prejudice to the 
generality of the provisions of this clause, 
everyone of the following rights which 
may be owned by an intermediary shall 
vest in the State, namely:— 

(i) rights in subsoil, including rights in 
mines and minerals, 

(ii) rights in hats, bazars, ferries, fish- 
eries, tolls and other sairati interests, 

(aa) all lands in any estate comprised 
in a forest together with all rights to the 
trees therein or to the produce thereof and 
held by an intermediary or any other 
person shall, notwithstanding anything 
to the contrary contained in any judg- 
ment, decree or order of any court or 
Tribunal, vest in the State.” 

12, The Second Amendment Act of 
1957 also introduced with retrospective 
effect the words “any other person” in 
the exception under sub-section (1) to 
Section 6 which provides for retention 
of lands by intermediaries under certain 
circumstances, The effect of introduction 
of the words ‘or any other person’ in the 
said ‘exception’ is that not only an inter- 
mediary but also “any other person” is 
debarred from retaining any land com- 
prised in a forest. 

13° The Second Amendment Act was 
preceded by the West Bengal Estates Ac- 
quisition (Second Amendment) Ordinance, 
1957. In the Statement of Objects of the. 
Act it stated that since some dificulties 
had recently arisen because of recent 
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Judgments in suits, it was felt necessary 
to remove the difficulties and the Ordi- 
nance was promulgated, inter alia, for 
acquisition of forest lands held by any 
person and payment of compensation 
therefor. 


14 We asked learned Counsel for 
both the parties whether there were any 
judgments in suits creating difficulties in 
acquisition of forest lands held by any 
person. They were unable to place any 
Judgment before us either reported or 
unreported. After the Second Amendment 
Ordinance of 1957 and the Second Amend- 
ment Act of 1957, however, there has been 
two sets of judgments of our Court both 
by learned single Judges and by Division 
Benches which have taken two different 
views. The judgment of Banerjee. J. deli- 
vered on April 6, 1965. in Ukhara Forests 
and Fisheries Ltd. v. The Sub-divisional 
Land Reforms Officer, Asansol reported 
in (1965) 69 Cal WN 810 quashing the 
notice under S. 10 (2) of the Act issued to 
the petitioner to enable the State to take 
charge of the petitioner’s interests in cer- 
tain forests and directing the respondents 
not to follow up the notice and making 
the rule absolute to that extent is the 
Judgment under appeal. 


15. In this judgment Banerjee, J. has 
noted that the word ‘forest’? was origi- 
nally appearing in Section: 5 (1) (a) (ii). 
He has also noted that the definition of 
‘forest’ in Section 2 (ff) and the word 
‘forest’ in Section 5 (1) (a) (ii) were both 
‘omitted by the legislature as previously 
observed, Banerjee, J.’s view is that in 
these circumstances the notification under 
Section 4 of the Act could not apply to 
any forest or forest land. The learned 
Judge is conscious that Section 5 (1) (aa) 
was incorporated in the Statute with re- 
trospective effect. But, according to his 
Lordship the effect of such incorporation 
was to entitle the State Government to 
acquire forests with retrospective effect 
from the date of the Statute and no more. 
The learned Judge is of opinion that to 
contend that the effect of the amendment 
was such as made an anachronistic noti- 
fication applicable to the type of land 
mentioned in Section 5 (1) (aa) is not to 
contend correctly. That being the posi- 
tion, the notification under Section 4 of 
the Act published in 1954 and 1956 would 
not apply to the type of land brought 
under Section 5 (1) (aa). If the Act had 
not been made applicable to forest land 
-as in Section 5 (1) (aa) under the proce- 
dure prescribed by the Act itself then, 
says Banerjee, J., the “respondents acted 
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without jurisdiction in issuing a notice 
under Section 10 (2) to the petitioners 


calling upon them to give up possession 
of the forest land in question. 


16. This view of Banerjee, J.. finds 
support in a Division Bench judgment of 
T. K. Basu and M. N. Roy JJ. delivered 
on August 27, 1976 in Sub-divisional Land 
Reforms Officer v. Ukhara Forest and 
Fisheries Ltd. reported in (1977) 81 Cal 
WN 361. The Division Bench has said 
that the word ‘forest’ appearing in Sec- 
tion 5 (1) (a) (ii) and the definition of 
forest in Section 2 (ff) of the Act, were 
omitted with retrospective effeet by the 
West Bengal Estates Acquisition (Second 
Amendment) Act, 1957 and the West 
Bengal Estates Acquisition (Amendment) 
Act, 1957 respectively. By the Second 
Amendment Act, sub-section (aa) was 
added to Section 5 (1), which included 
forest lands in any estate which would 
vest in the State. A notification of declara- 
tion under Section 4 was issued on the 
16th August, 1954 and another was issu- 
ed on the 10th April, 1956 but no fresh 
notification was issued after sub-sec. (aa) 
was inserted in Section 5 (1). A notice, 
however, purported to be under 
Section 10 (2) of the Act read with the 
above-mentioned notifications was issued 
to the respondent asking the respondent 
to hand over possession of some forest 
lands held by it. The Division Bench has 
expressed the view that in the absence 
of a fresh notification issued under Sec- 
tion 4, after the insertion of sub-clause 
(aa) of Section 5 (1) of the Act, the 
forest lands did not vest in the State and 
the notifications which were issued in 
1954 and 1956 would not apply. The Divi- 
sion Bench has held that the notice pur- 
ported to have been issued under Sec- 
tion 10 (2) was invalid and must be quash- 
ed. 


17. We shall now refer to the dect- 
sions which have taken a contrary view .- 
necessitating the present reference to the 
Full Bench. We shall first cite the 
Supreme Court’s judgment in Ram 
Kissen Sinha v. Divisional Forest Officer, 
Kankura, delivered on August 4, 1964 
and reported in AIR 1965 SC 625. A fiva 
Judges Bench of the Supreme Court has 
said that the terms of Section 5 (1) (aa) 
of the Act are sufficient and apt to pro- 
vide for the vesting of the right to cué 
the trees when such right belonged, on 
the date of vesting, not: to the interme- 
diary or Zamindar but to another person 
to whom it had been granted under corn- 
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tract with the intermediary. It was not 
the land held or other rights possessed by 
an intermediary only that became vested 
in the State. Clause (aa) of Section 5 (1) 
also deals with those cases where the 


* tight to the trees had been severed from 


the right to the land and belonged to a 
third person on the date of vesting. The 
word ‘together’ in Sectien 5 (1) (aa) is 
used, according to the Supreme Court, to 
denote not the necessity of integrating 
between the land and the right to cut 
trees by way of common ownership but 
merely an enumeration of the items of 
property which vest in the State. The 
word means no more than the expression 
‘as well as’ and imports ne condition that 
the right to the trees should also belong 
to the owner of the land. If the words ‘or 
to the produce thereof’ occurring: in the 
section are read disjunctively as they 
must in view of the conjunction ‘or’, the 
words would indicate that not merely 
lands in the estate and the right to the 
trees but independenly of them the right 
to the produce of the trees on the land 
would also vest in the State. The words 
‘held by an intermediary’ are followed 
by ‘any other person’, Obviously, that 
other person i. e. person other than 
the intermediary. could have the right 
either to the land, a right to the trees or 
a right to the produce. By the use of the 
expression ‘or any other person’ there- 
fore the legislature would obviously have 
intended only a person who might not 
have any right to the lands which are 
held by the intermediary but has a right 
to the trees in that land. Besides, it is 
not possible to read the words ‘held by an 
intermediary or any other person’ to 
mean that they are applicable only to 
cases where the entirety of the interest 
to the land, to the trees and to the pro- 
duce — are vested in a single person — be 
he the intermediary or another person. 
These words would obviously apply equ- 
ally to cases where the land belongs to an 
intermediary and the right to the trees 
or to the produce of the trees to another 
person. The amendment effected by the 
addition of clause (aa) to Section 5 (1) 
was admittedly necessitated by certain 
decisions of the High Court of . Calcutta 
which held that where an intermediary 
had granted a right to cut trees or to 
forest 
were unaffected by the vesting provision 
in Section 5 of the Act as it stood before 
the amendment. If it is accepted, that 


it was only the land held or other right 
possessed by an intermediary that be- 
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produce, the rights so conferred - 
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came vested in the State and that Cl. (aa) 
did not deal with those cases where the 
right to the trees had been severed from 
the right to the land and belonged to a 
third person on the date of vesting, it 
would mean, says the Supreme Court, 
that the amendment has achieved no pur- 
pose. 

18. This judgment of the Supreme 
Court throws considerable light on the 
controversy we have been called upon to 
settle. The judgment has fully discussed 
the scope and ambit of S. 5 (1) (aa) 
which was introduced with retrospective 
effect. It is true that the Supreme Court 
has not specifically considered the pro- 
blem of another notification under S. 4 
in the light of Sec. 5 (1) (aa) but has 
which appears to be against the issue of 
given sufficient indication of its mind 
another notification. We shall discuss 
this matter again in this judgment. Let 
us now deal with the other decisions on 
the point. : 


19. In Bhutnath Garai v. Divisional 
Forest Officer, Midnapore, (1958) 62 _Cal 
WN 610, Sinha, J. has referred to his 
earlier decision in Ajit Kumar Bhagchi’s 
case reported in (1957) 61 Cal WN 576, 
Sinha, J. has said that in Ajit Kumar 
Bhagchi’s case it was held, on the word- 
ing of a particular agreement therein 
that a prior sale of the ‘wood’ standing 
in the forest passed the title thereto to 
the transferee and the Government 
could not prevent the transferee from 
removing the wood, for which he had 
made full payment. Since the passing 
of the West Bengal ‘Estates Acquisition 
(Second Amendment) Act. 1957 being 
West Bengal Act XXV of 1957 which 
came into operation on the 8th January, 
1958, the law has been made all embrac- 
ing and what vests in the Government is 


‘not only the land but all the trees stand- 


ing thereon or the produce of the trees 
held by the intermediaries or any other 
person. Sinha, J. says that the words 
“any other person” cannot be read ejus- 
dem generis and cannot be applicable 
only to the kind of persons known asin- 
termediaries. The rule of ejusdem gene- 
ris can only apply where there is genus, 
or category. The word “intermediary”, 
means many things. It means an owner 
of the land and also a tenant. There- 
fore, it is obvious that it does not contain 
one genus or one category to which the 
disputed words may be said to belong. 
In applying the principles of ejusdem 


generis it is permissible . to ‘take 
into consideration the background and 
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the circumstances in which the particu- 
lar legislation came to be passed. In the 
case of forests the dispute was as to 
whether the wood in a forest which has 
been sold to outsiders before the Estates 
Acquisition Act came into operation 
vested in the State. There can be little 
doubt that the amendment (West Bengal 
Act XXV of 1957) was intended to en- 
sure that it did. | 


20. Sinha, J., delivered this judgment 
on April 23, 1958: He has taken the 
same view about the amended S, 5 (1) (aa) 
which the Supreme Court took six years 
later in Ram Kissen Sinha’s case. 

21, There is another judgment of 
Sinha, J. in Sakti Pada Roy v. State of 
West Bengal, reported in AIR 1959 Cal 
316. Here the learned. Judge has inter 
alia, held that where a person is granted 
a right to enter a forest and to cut trees 
in future, it is a licence coupled with a 
grant. It is not a mere sale of trees but 
a sale of interest in an immovable pro- 
perty or arising therefrom within the 
provisions of S. 6 (4) of the Act. Such 
a person is, therefore, an intermediary 
and his interest shall vest in Government 
under S. 5 (1) (aa). 


22. Sinha, J. followed his own judg- 
ments in Bhutnath Garai’s case, ( (1958) 
62 Cal WN 610) and in Sakti Pada Roy’s 
case (AIR 1959 Cal 316) in Civil Rule 
No. 105 of 1956 (Dinanath Singh v, State 
of West Bengal). The petitioner’s case 
was that the respondents were prevent- 
ing his entry into the forest in question 
and his cutting of timber therein. The 
learned Advocate for the petitioner ad- 
mitted that the case was covered by the 
two other decisions of Sinha, J. noted 
above. The rule was discharged. The 
` petitioner, however, preferred an appeal 
which was heard by.H. K. Bose, C. J. 
and A, C. Sen, J. This was A. F. O. O 
No. 172 of 1959 (Dinanath Singh v. State 
of West Bengal). The Division Bench 
has stated as follows: 

“In view of the decision in Ram Kissen 
Sinha v. The. Divisional Forest Officer, 
Bankura (AIR 1965 SC 625), this appeal 
is dismissed. ...... osses. ceeeee sertes cerere id 

23. This Division Bench judgment 
delivered on Jan. 20, 1966, therefore, 
supports the view of Sinha, J. 


24- The other Division Bench Judg- 
ment that has to be referred to is ‘the 
one reported in (1974) 78 Cal WN 735 
(Walamji Lalji v. Anil Charan Bangal). 
This is.a judgment of K. J. Sengupta and 
R. Bhattacharya, JJ. The Division 
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Bench is, inter alia, of the view that the 
amended S. 5 (1) (aa) of the Act is retro- 
spective in operation and therefore a 


‘forest together with all the rights in the 


trees and in the produce thereof, though 
transferred even prior to its coming into 
operation must be deemed to have vest- 
ed in the State of West Bengal.. The 
benefit of the standing trees which draw 
nourishment from the soil underneath 
goes to the grantee. Such rights are 
profits a prendre, benefits arising from 
the land and therefore, an immovable 
property. Standing timber. growing 
crops or grass are specifically excluded 
by S. 3 of the Transfer of Property Act. 
Trees not so specifically excluded 
come within the category of immovable 
property. 


25. It is clear, therefore, that two 
Division Benches of our Court have 
taken two different points of view with 
regard to the issue of another notifica- 
tion in the context of S. 5 (1) (aa). 


26. Mr. P. B. Burman appearing for 
the respondent, has argued before us that 
under Sec. 4 (1) of the Act the State 
Government may from time to time by 
notification declare that with effect from 
the date mentioned in the notification, 
all estates and the rights of every inter- 
mediary in such estates situated in any 
district or part of a District specified in 
the notification, shall vest in the State 
free from all incumbrances, This, ac- 
cording to Mr. Burman, is an empower- 
ing provision. The State Gvernment 
may proceed step by step in any district 
or part of a district. In sub-section (3) 
of Section 4 it is provided that every 
such notification shall be published in 
the first instance, in at least two issues 
of each of two newspapers (one of which 
must be in the Bengali language) circu- 
lating in West Bengal and also by affix~ 
ing at each police station and sub-regis- 
try office within the district or part of 
the district, specified in the notification 
and by beat of drums and in any other 
manner, if any, as may be prescribed. 


27. Mr. Burman’s contention is that 
reading sub-sections (1) and (3) together 
it is apparent that the legislature’s inten- 
tion was that a real notification and not 
a notional notification has to be issued 
giving notice to the persons concerned 
that their estates or rights in estates are 
to be affected, 


28. In the instant case, Learned Coun- 
sel has urged. the effect of inclusion or 
omission of S. 2 (ff) has been that by the 
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original notification under S. 4 forest 
land did not vest in the State. The noti- 
fication could not and did not apply to 
‘forests’. If an Act gives the definition 
of a word or expression, the Court can- 
not go beyond that definition. And 
when the definition is omitted the Court 
can resort to the normal meaning only. 
Mr. Burman has invited us, from this 
point of view, to uphold the judgment 
under appeal. He does not dispute that 
after the introduction of S. 5 (1) (aa) it 
may be difficult for him’to support the 
tights in forests so long enjoyed by the 
respondent but he has strongly urged 
that those rights have not yet been taken 
away by the State Government. The 
State Government must make a separate 
notification under Section 4 to take away 
the rights envisaged by S. 5 (1) (aa). 


29, Recapitulating the history of the 
relevant provisions of the Act, we find 
that the word ‘forest? was at the very 
inception included in S. 5 (1) (a) (ii); but 
there was no definition of forest in S. 2. 
In other words, it has always been the 
intention of the legislature that “forests” 
should vest in the State. A definition of 
“forest” was sought to be inserted in 
1955 by introduction of S. 2 (ff). But 
this was a restricted definition which 
was given retrospective effect. The 
legislature then omitted the definition al- 
together in 1957. Later on the West Ben- 
gal Estates Acquisition (Second Amend- 
ment) Act, 1957 was passed. Section 3 


of this Second Amendment Act runs 
thus: 

*3. Amendment of Section 5.— In 
S. 5 of the said Act.— 

(a) in sub-clause (ii) of Cl. (a), the 


word ‘forest’ shall be omitted and be 
deemed always to have been omitted; 
and 

(b) after clause (a), the following 
elause shall be inserted and be deemed 
always to have been inserted, namely: 

(aa) all lands in any estate comprised 
in a forest together with all rights to 
the trees therein or to the produce 
thereof and held by an intermediary or 
any other person shall notwithstanding 
anything to the contrary contained in 
any judgment, decree or order of any 
Court or Tribunal, vest in the State.” 


30. The effect of a ‘deeming’ provi- 
sion like the one cited above was ex- 
plained by Lord Asquith in East End 
Dwelling Co. Ltd. v. Finsbury Borough 
Council 1952 AC 109 in these words: 

“Tf you are bidden to treat an ima- 
ginary state of affairs as real, you must 
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surely, unless prohibited from doing so, 
also imagine as real the consequences 
and incidents which, if the putative 
state of affairs had in fact existed, must 
inevitably had flowed from or accom- 
panied it...... 2... . The Statute says 
that you must imagine a certain state of 


. affairs; it does not say that having done 


so, you must cause or permit your ima- 
gination to boggle when it comes to the 
inevitable corollaries of that state of 
affairs.” 


31. This view of Lord Asquith and 
the view of Lord Justice James in ex 
parte Walton: In re. Levy, (1881) 17 
Ch D 746 at p. 756 were accepted by the 
Supreme Court in State of Bombay v. 
Pandurang, AIR 1953 SC 244, at p. 246. 
The Supreme Court has said that when 
a Statute enacts that something shall be 
deemed to have been done, which in 
fact and truth was not done, the Court 
is entitled and bound to ascertain for 
what purposes and between what per- 
sons the statutory fiction is to be resort- 
ed to and full effect must be given to 
the statutory fiction and it should be 
earried to its logical conclusion, 


32. In an earlier judgment in Sham- 
rao v. District Magistrate, Thana, AIR 
1952 SC 324 at p. 326, the Supreme 
Court has stated that when a subsequent 
Act amends an earlier one in such a way 
as to incorporate itself, or a part of it- 
self, into the earlier, then the earlier 
Act must thereafter be read and con- 
strued (except where that would lead to 
a repugnancy, inconsistency or absur- 
dity) as if the altered words had been 
written into the earlier Act with pen 
and ink and the old words scored out so 
that thereafter there is no need to refer 
to the amending Act at all. One of the 
authorities, the Supreme Court relies 
on, is Crawford’s Statutory Construc- 
tion at p. 110. The learned author has 
stated, inter alia, 


“Amendatory Statutes are sometimes 
nearly synonymous with curative acts 
so far as effect is concerned, since they 
are sometimes enacted to serve the same 
purpose. Yet their scope is more com- 
prehensive. They may be defined as 
those statutes which make an addition to 
or operate to change the original law so 
as to effect an improvement therein, or 
to more effectively carry out the pur- 
poses for which the original law was 
passed. Strictly speaking, however, an 
amendatory Act is not regarded as an 
independent Act, All or part of the old 
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Act is permitted to remain. But where 
a section of a Statute is amended, the 
original ceases to exist and the new sec- 
tion supersedes it and becomes a part of 
the Law just as if the amendment had 
always been there ...... 2.20. cee: x 


33: Section 3 of the West Bengal 
Estates Acquisition (Second Amendment) 
Act, 1957, which we have quoted above, 
appears to us, in the context of the his- 
tory of this legislation, to be a curative 
provision to more effectively carry out 
the purposes for which the original en- 
actment was intended. This curative 
provision became a part of the Statute 
as if it had always been there. 


34. In Carson v. Carson, (1964) 1 
WLR 511 at p. 517, Scarman J. said: 


“The rule against retrospective effect 
of Statutes is nota rigid or inflexible 
rule but is one to be applied always in 
the light of the language of the Statutes 
and the subject-matter with which the 
Statute is dealing”. 


35. These are the principles which, in 
our opinion, should be invoked to solve 
the present controversy. 


36. We are taking this view inasmuch 
as we are convinced that the State 
Legislature had always ‘intended to 
bring ‘forests’ and their produce within 
‘ithe purview of the Act; but owing to 
the view expressed by this Court that 
the language used was not sufficient to 
fulfil the real object of the legislature a 
retrospective amendment in the form of 
Sec. 5 (1) (aa) had to be introduced. 
The Supreme Court in B. Banerjee v. 
_ Anita Pan, AIR 1975 SC 1146 at p. 1151 

has observed: 

“Law is a social science and constitu- 
tionally turns not on abstract princi- 
ples or rigid canons but concrete reali- 
ties and given conditions; for the rule 
of law stems from the rule of life......... 
Judges act not by hunch but on hard 
facts properly brought on record and 
sufficiently strong to rebuff the initial 
presumption of constitutionality of legis- 
lation. Nor is the Court a third cham- 
ber of the House to weigh whether it 
should legislate retrospectively or draft 
the clause differently ......... Recondite 
instances and casual hardships cannot 
deflect constitutional construction of 
social legislation, if the main thrust of 
the Statute relates to social evil of di- 
. mensions deserving to be antidoted by 
antedated legislative remedy.” 

37. It is beyond doubt that both the 
Act and its Second Amendment in 195% 


Subdivnl. Land Reforms Officer v. -Ukhara Forest & Fisheries (FB) - A.L R. 


are social and beneficial legislations and 
by S. 5 (1) (aa) the legislature delibe- 
rately introduced in antedated legis- 
lation to counteract the effect of judg- 
ments of Courts that cutting off of trees 
in a forest under a lease was not affect- 
ed by the provisions of the Act. 

38. The next question is whether a 
notification under S. 4 (1) issued on the 
16th August, 1954 can be treated as a 
Notification covering cases under Sec- 
tion 5 (1) (aa) which came into effect re- 
trospectively. The Supremé Court in 
the State of Bombay v. F. N. Balsara, 
AIR 1951 SC 318 at p. 329 in para 25 
has laid down that a notification issued 
in exercise of the power conferred by an 
Act has the force of law and must be 
read along with the Act. Applying this 
principle to the instant case it seems to 
us that if the Act is amended retrospec~ 
tively, then a notification issued under 
the Act which has the force of law has 
also to be read retrospectively. 


38, Moreover, under the provisions of 
Section 4 read with Section 5, no estate 
belonging to an intermediary or any other 
person would vest in the State unless a 
notification as contemplated under Sec- 
tion 4 (1) of the Act is issued. The 
Supreme Court, has decided in Ram 
Kissen’s Case AIR 1965 SC 625, that be- 
cause of Section 5 (1) (aa) all interests in 
forests held by an intermediary or any 
other person have vested in the State, 
The Supreme Court, in rencering this 
opinion, must have presupposed a notifi- 
cation under Section 4 (1). 


408. The dominant intention of the 
legislature can be ascertained from other 
provisions of the Act as well, Sec- 
tion 6 of the Act has made provi- 
sions for the “Right of intermediary 
to retain certain lands”. The exception to 
Section 6 (I) is as follows:— 

“Subject to the provisions contained in 
sub-section (3), nothing in this sub-sec- 
tion shall entitle an intermediary or any 
other person to retain any land compris- 
ed in any forest or any land comprised in 
any embankment as defined in the ‘Bén- 
gal Embankment Act, 1882”, the proper 
maintenance of which should, in the opi- 
nion of the State Government be taken 
over by the State Government in the 
public interest.” 


41. The words “shall entitle an inter- 
mediary to retain any land comprised in 
a forest” were in this exception since the 
beginning. The words “or any other per- 
son” after the word ‘intermediary’ were 
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introduced with retrospective effect by 
the Second Amendment Act of 1957. This 
shows that at no point of time did the 
legislature intend that ‘forest’ could be 
retained by an intermediary. In this con- 
. nection we may also refer to the excep- 
tion to Section 6 (3). This exception was 
added with retrospective effect by Sec- 
tion 3 (2) of the West Bengal Estates Ac- 
quisition (Amendment) Act, 1963 (West 
Bengal Act XXII of 1963). The exception 
runs thus: — 


“In the case of land allowed to be re- 
tained by an intermediary or lessee in 
respect of a tea garden, such land may 
include any land comprised in a forest if, 
in the opinion of the State Government, 
the land comprised in a forest is requir- 
ed for the tea garden.”, 


42. This is another example of the 
legislature’s dominant intention. From 
the first exception quoted above it is 
clear that ‘forests’ vested in the State by 
reason of the notification under S. 4 (1). 


43. It is relevant to note in this con- 
nection that Rule 3 (1) of the West Ben- 
gal Estates Acquisition Rules, 1954 pro- 
vides that the notification referred to in 
sub-section (1) of Section 4 shall be in 
Form No. 1. appended to these rules or in 


a form substantially similar thereto. 
Form No, 1 is in these terms: 
RULE 3 (1) 
NOTIFICATION 
No...... Dated the...... In exercise of 


the power conferred by sub-section (1) 
of Section 4 of the West Bengal Estates 
Acquisition Act, 1953 (West 
I of 1954), the Governor is pleased to de- 
clare that with effect from the 
all estates and the rights of every inter- 
mediary in each estate situated in the 
district offin the part of the district of 
ATT, , specified in the Schedule be- 
low shall vest in the State free from all 
encumbrances. 
The Schedule 
(Here specify the part of the district.) 
By order of the Governor, 


rere rere 


(Signature) 
Secy. to the Govt. of West Bengal. 


44, If we read the provisions of Rule 
3 (1) and the form of the notification 
quoted above along with Section 4 (1) of 
the Act, it appears clear that when the 
first notification was issued on the 16th 
August, 1954, the rights of all intermedia- 
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ries in areas covered by the notification in - 
all forests vested in the State free from 
all incumbrances, The Second Amend- 
ment Act of 1957 has with retrospective 
effect included the rights of any other 
person as well. 


45. It is, therefore, idle to contend 
that forest lands together with all rights 
to the trees therein or to the produce 
thereof and held by an intermediary or 
any other person did not vest in the 
State under the notification already issu~ 
ed in the exercise of power conferred by 
Section 4 (1) of the Act unless a fresh 
notification relating to these rights was 
issued after the Second Amendment Act, 
1957. 





46. Our answer to the question refer- 
red to the Full Bench therefore, is that 
the lease-hold interests of the respondent 
in the forest lands being the sub- 
ject matter of this appeal, vested 
in the State of West Bengal by virtue of 
the provisions of clause (aa) of sub-sec- 
tion (1) of Section 5 of the Act, with re- 
trospective effect from Baisakh 1, 1362 
B. S. corresponding to April 15, 1955. be- 
ing the date of vesting as mentioned in 
the Notification dated August 16, 1954, 
published under Section 4 of the Act. 





47. For all the reasons aforesaid, 
these appeals are allowed. The judgment 
and orders under appeal are set aside. The 
Interim orders, if 
any, are vacated. We make no order as to 
costs, 


48. Mr. Burman appearing for the 
respondent has made an oral applica- 
tion for a certificate for leave to appeal 
to the Supreme Court. We are unable to 
grant this certificate in view of the fact 
that our judgment is based on well 
known principles of construction of 
statutes and. certain judgments of the 
Supreme Court which we have referred 
to in our judgment. We are of opinion 
that no substantial question of law of 
general importance arises in these ap- 
peals which requires the decision of the 
Supreme Court. 


DEB, J.:— I agree. 
S. K. DATTA, J :— I agree, 


Appeals allowed. 
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FULL BENCH 

SANKAR PRASAD MITRA, C. J., 

S. C. DEB AND S. K. DATTA, JJ. 

Bhagaban Biswas, Defendant-Appel- 
lant v. Bejoy Singh Nahar, Plaintiff-Res- 
pondent. 

Full Bench Reference No. 1 of 1978 in 
A. F. O. D, No. 334 of 1975, D/- 22-8-1979. 


(A) Transfer of Property Act (1882), 
Secs, 114-A and 108 (p) — Ejectment of 
tenant on ground specified in Sec. 13 (1) 
(b) West Bengal Premises Tenancy Act, 
1956 — Notice under Sec. 114-A is not 
necessary. (West Bengal Premises 
Tenancy Act (12 of 1956), Sec. 13 (1) (b^. 


A notice under Section 114-A of the 
Transfer of Property Act need not be 
given if the ground on which. the eject- 
ment is prayed for is under Sec. 13 (1) 
(b) of the West Bengal Premises Tenancy 
Act, 1956, that is, if a tenant or a person 
residing in the premises has done any 
act contrary to the provisions of cls. (m). 
(o) and (p) of Section 108 of the Trans- 
fer of Property Act, 1882. AIR 1977 Cal 
122 held correctly decided. AIR 1965 SC 
1574 Dist. {Paras 1, 19) 


The provision in Sec. 108 (p) T. P. Act 
is an implied term whereas Section 114-A 
provides for relief against forfeiture in 
respect of express terms or conditions 
between the lessor and the lessee. Sec- 
tion 114-A. T. P. Act can be invoked only 
when there is an express condition which 
provides that on the breach thereof the 
lessor may re-enter. It cannot be said 
that by reason of the incorporation of 
the provisions of Sec. 108 (p) T. P. Act 
into Section 13 (1) (b) of the West Bengal 
Premises Tenancy Act, 1956 what was an 
implied term has become an express 
term. In any event there has not been an 
incorporation in the full sense. Sec. 13 
(1) (b) of the 1956 Act is wider in its 
amplitude. It includes “any person resid- 
ing in the premises let to the tenant” 
which is not to be found in Sec. 108 (p). 

(Paras 17 to 19) 

(Distinction between express term and 
implied term pointed out in para 16). 

(B) Interpretation of Statutes — Incer- 
poration of single section of one statute 
into another — Rule of interpretation. 


Where a single section of an Act is 
introduced into another statute, it must 
be read in the sense which it bore in the 
original Act from which it is taken, and 
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consequently it is legitimate to refer te 
all the rest of that Act to ascertain what 
the section means. although one section 
only is incorporated in the new Act. 


(Para 18) 
Cases Referred : Chronological Paras 
AIR 1977 Cal 122 1, 6, 7 
AIR 1965 SC 1574 2, 3 


1941 AC 108: (1941) 1 All ER 33, Luxor 
(East Bourne) Ltd. v. Cooper 15 
Rabindra Nath Mitra, Purnendu Nara- 

yan Dutta and Paresh Nath Bhattachar- 

jee, for Appellant; Nihar Ranjan Chatter- 
jee and Kasi Nath De, for Respondent. 


SANKAR PRASAD MITRA. C. J.:—~ 
This Full Bench Reference have been 
made by a Bench consisting of Pradyot 
Banerjee and B. N. Maitra, JJ. under 
Chapter VII, Rule 3 of the Appellate Side 
Rules. Two questions have been referred 
to the Full Bench. These questions are: 


(1) Whether a notice under Sec. 114-A 
of the Transfer of Property Act is to be 
given if the ground on which the eject- 
ment is prayed for is under Sec. 13 (1) (b) 
of the West Bengal Premises Tenancy 
Act, 1956, that is, if a tenant or a person 
residing in the premises has done any act 
contrary to the provisions of clauses (m), 
(o) and (p) of Section 108 of the Trans- 
fer of Property Act, 1882? 


(2) Whether the decision of the Divi- 
sion Bench reported in AIR 1977 Cal 122 
(Mahasukrai Ramrichpal v. Kishori 
Charan Law) was correctly decided? 


2. The appellant was a tenant under 
the plaintiff in respect of the upper wes- 
tern flat on the first floor of premises No, 
3/B, European Asylum Lane, now named 
as Abdul Halia Lane. A decree for evic- 
tion was passed against the appellant on 
the ground of unauthorised and perma- 
nent construction contrary to the provi- 
sions of Section 108 (m), (0) and (p) of 
the Transfer of Property Act. Before the 
Division Bench of Banerjee and B. N. 
Maitra, JJ. Mr. Mitra appearing for the 
appellant contended that in view of the 
finding of an unauthorised construction 
of a permanent nature it was difficult for 
him to argue that the case did not come 
within the mischief of Section 108 (m), 
(o) and (p) of the Transfer of Property 
Act, in particular, clause (p). Mr. Mitra 
submitted before the Division Bench that 
he was agreeable to remove the offend- 
ing structure and the decree should be 
set aside. Learned Counsel relied on the 
judgment of the Supreme Court in Brij 
Kishore v. Vishwa Mitter Kapur, AIR 
1965 SC 1574. $ 


1980 Bhagaban v. Bejoy 


3. In Brij Kishore’s case the Supreme 
Court was considering certain provisions 
of Delhi Rent Control Act, 1958, and 
Delhi and Ajmer Rent Control Act, 1952. 
The relevant provisions of Section 13 (1) 
of the 1952 Act were as follows: 

“13 (1) Notwithstanding anything to 
the contrary contained in any other law 
or any contract, no decree or order for 
the recovery of possession of any premi- 
ses shall be passed by the Court in 
favour of the landlord against any tenant 
(including a tenant) whose tenancy is 
terminated. 

Provided that nothing in this Sub-sec- 
tion shall apply to any suit or other pro- 
ceeding for such recovery of possession if 
the court is satisfied. 

XXX KXXX XXX XXX 

(k) that the tenant has, whether be- 
fore or after the commencement of this 
“Caused or permitted to be caused sub- 
stantial damage to the premises, or not- 
withstanding previous notice has used or 
dealt with the premises in a manner con- 
trary to any condition imposed on the 
landlord by the Government or the 
Delhi Improvement Trust while giving 
him a lease of this land on which the 
premises are situated”. 


4. The Supreme Court in constrwng 
the above provisions and similar provi- 
. sions in the 1958 Act has observed in 
paragraph 7 at page 1577 of the judg- 
ment that: 

“It will be seen that Section 114-A 
gives power to Court to give relief to the 
tenant against forfeiture where it holds 
that the landlord did not give reasonable 
time to the tenant to remedy the breach. 
In such case it can dismiss the suit as 
not maintainable. It is true that Sec- 
tion 114-A would not in specific terms 
apply to cases like the present; but eect- 
ment on the ground specified in cl. (k) 
to the proviso to Section 13 (1) of the 
1952-Act was somewhat analogous to for- 
feiture on breach of an express condi- 
tion of a lease for it also required previ- 
ous notice to the tenant before the suit 
is filed. 

XXX XXX XXX XXX 
We do not think that it can be said that 
the 1952-Act forbade the Court from 
granting relief where the offending struc- 
tures were removed by the tenant even 
during the pendency of the suit for eject- 
ment. What is reasonable time within 
which the breach should be remedied is 
always a question of fact and we think 
it could have been possible for the Court 
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in a suit based on cl. (k) of the proviso 
to Section 13 (1) to give relief against 
forfeiture in proper case where the 
tenant had removed the offending struc- 
ture before the suit was filed or even 
during the pendency of the suit if reason- 
able time was not allowed ‘in the notice 
contemplated by cl. (k) of the proviso to 
Section 13 (1).” 


5. It is clear that by reason of speci- 
fic provisions of the said 1952 and 1958 
Acts the Supreme Court was treating 
those provisions as analogous to S. 114-A 
of the Transfer of Property Act. 1882. 
We may state at once that there are not 
such specifice provisions in the West Ben- 
gal Premises Tenancy Act, 1956. The 
Supreme Court itself has stated that Sec- 
tion 114-A would not in specific terms 
apply to the cases that Court was deal 
ing with. 

6. Before the Division Bench of 
Banerjee -and B. N. Maitra, JJ reliance 
was placed on behalf of the respondent 
on the Division Bench decision of this 
Court in Mahasukrai MRamrichpal v, 
Kishori Charan Law, AIR 1977 Cal 122. 
In this case the Division Bench has said 
that in case of monthly tenancies the 
provisions of the West Bengal Premises 
Tenancy Act apply and the landlord is 
not required to serve a notice under Sec. 
tion 114-A of the Transfer of Property 
Act before filing a suit for ejectment or 
the ground of breach of clauses (m), (0) 
and (p) of Section 108 of the Transfer of 
Property Act. 


7. Banerjee and B. N. Maitra, JJ, 
were unable to agree with the view ex- 
pressed in Mahasukrai Ramrichpal’s case 
and that is why the present Full Bench 
Reference has been made. 


8. Before us, Mr. Mitra appearing for 
the appellant has relied only on Sec- 
tion 108 (p) of the Transfer of Property 
Act. Let us, therefore, at the outset set 
out the provisions of the Transfer of Pro- 
perty Act and those of the West Bengal 
Premises Tenancy Act, 1956, with which 
we are directly concerned in this refer- 
ence, We will first take the Transfer of 
Property Act, 1882. Section 108 of the 
Transfer of Property Act runs thus: 

"108. In the absence of a contract or 
local usage to the contrary, the lessor 
and the lessee of immoveable property. 
as against one another, respectively, 
possess the rights and are subject to the 
liabilities mentioned in the rules next 
following, or such of them as are applic- 
able to the property leased :— 
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(A) Rights and liabilities of the lessor 
KXXX XXX XXX XKX KX 

(B) Rights and liabilities of the lessee 
XXX XXK XXX XXX X 

(p) he must not, without the tessor’s 
consent, erect on the property any per- 
manent structure, except for agricultural 
purposes:” 

“114-A. Where a lease of immoveable 
property has determined by forfeiture 
for a breach of an express condition 
which provides that on breach thereof 
the lessor may re-enter, no suit for eject- 
ment shall lie unless and until the lessor 
has served on the lessee a notice in writ- 
ing— 

(a) specifying the particular breach 
complained of; and 

(b) if the breach is capable of remedy, 
requiring the lessee to remedy the breach; 
and the lessee fails, within a reasonable 
time from the date of service of the 
notice, to remedy the breach, if it is 
capable of remedy. 

Nothing in this section shall apply to 
an express condition against the assign- 
ing, under-letting; parting with the 
possession, or disposing, of the property 
leased, or to an express condition relat- 
ing to forfeiture in case of non-payment 
of rent,” 

9. We now go to the West Bengal 
Premises Tenancy Act, 1956. Chapter III 
of this Act is the Chapter on “Suit and 
Proceedings for Eviction”. 

Section 13 is in this Chapter. It lays 
down: 

“13. Protection of tenant against evic- 
tion— 

(1) Notwithstanding anything to the 
contrary in any other law, no order or 
decree for the recovery of possession of 
any premise shall be made by any Court 
in favour of the landlord against a ten- 
ant except on one or more of the follow- 
ing grounds, namely :— 

XXXX XXXX XXKX 

(b) where the tenant or any person re- 
siding in the premises let to the tenant 
has done any act contrary to the provi- 
sions of clause (m), clause (o) or clause 
(p) of the Section 108 of the Transfer of 
Property Act. 1882 (IV of 1882); 

XEXX KXXX KXXX” 


W. Mr. Mitra for the appellant does 
not dispute that in the Transfer of Pro- 
perty Act the provisions of Sec. 108 (p) 
is an implied term of a lease. But his con- 
tention is that that implied. term in Sec- 
tion 108 (p) has now become an express 
term of the lease by virtue of being in- 
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corporated in Section 13 (1) (b) of the 
West Bengal Premises Tenancy Act, 1956. 
That being the case according to him, 
the remedy given to a tenant under Sec- 
tion 114-A has not been taken away by 
the said Act of 1956 and is still available 
to a tenant. 


11. Various decisions of this Court as 
well as of the Supreme Court have been 
cited before us, but for the purpose of 
answering the questions referred to us, 
we shall restrict ourselves to the con- 
struction of the relevant provisions of 
the two statutes. 

12. We have seen that Section 108 of 
the Transfer of Property Act opens with 
the words “In the absence of a contract 


PETER to the contrary”. The rules there- 
fore incorporated in S. 108 are the rules 
applicable to a lease in the absence of a 
contract to the contrary. In other words, 
these are implied rules or implied terms 
of a lease. 

18. Section 114-A of the Transfer of 
Property Act speaks of an express con- 
dition which provides that on breach 
thereof the lessor may re-enter. Sec- 
tion 114-A is a provision relating to an 
express agreement between the lessor 
and the lessee as to one of the conditions 
of the lease. 

14, Now, contracts may be either ex- 
press or implied. The difference is not 
one of legal effect but simply of the way 
in which the consent of the parties is 
manifested. Contracts are express when 
their terms are stated in words by the 


parties, They are often said to be impli- 


ed when their terms are not so stated, 
as, for example, when a passenger is 
permitted to board a bus: from the con- 
duct of the parties the law implies a pro- 
mise by the passenger to pay the fare, 
and a promise by the operator of the bus 
to carry him safely to his destination. 
There may also be an implied contract 
when the parties make an express con- 
tract to last for a fixed term, and con- 
tinue to act as though the contract still 
bound them after the term has expired. 
In such a case the court may infer that 
the parties have agreed to renew the ex- 
press contract for another term. Express 
and implied contracts are both contracts 
in the true sense of the. term, for they 
both arise from the agreement of the 
parties, though in one case the agree- 
ment is manifested in words and in the 


other case by conduct Vide Chitty on 


“Contracts” 24th Edition Article 12 at 
pages 9 and 10. f i : 
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15. The observations of Lord 
Wright in Luxer (East Bourne). Ltd. v. 
Cooper, 1941 AC 108, at page 137 on this 
subject are also helpful. Lord Wright has 
said: 


“The expression “implied term” is used 
in different senses. Sometimes it denotes 
some term which does not depend on the 
actual intention of the parties but on a 
rule of law, such’ as the terms, warran- 
ties or conditions which, if not expressly 
excluded, the law imports, as for instance 
under the Sale of Goods Act and the 
Marine Insurance Act. The law also in 
some circumstances holds that a contract 
is dissolved if there is a vital change of 
CONGITIONS...........ceecereseneseneeeee 

sphate iea The general presumption 
is that the parties have expressed every 
material term which they intended should 
govern their agreement, whether oral or 
in writing. But it is well recognized that 
there may be cases where obviously 
some terms must be implied of the inten- 
tion of the parties is not to be defeated, 
some term of which it can be predicated 
that “it goes without saying”, some term 
not expressed but necessary to give to 
the transaction such business efficacy as 
the parties must have intended. This does 
not mean that the Court can embark on 
a reconstruction of the agreement on 
equitable principles, or on a view of 
what the parties should, in the opinion 
of the Court, reasonably have contem- 
plated. The implication must arise inevit- 
ably to give effect to the intention of the 
parties.” 


16. We find therefore that a funda- 
mental difference between an express 
term and an implied term is that when a 
term of a contract is stated in words or 
manifested in words by the parties them- 
selves it is on express term but when a 
term is not stated in words or manifested 
in words by the parties themselves but 
is either assumed to be one of the terms 
of the contract or is provided by a statute 
to be one of the terms, it would be an 
implied term. We find such implied 
terms even in our Sale of Goods Act, 
1893 in Sections 14 to 17 thereof. 

17. In the present case it seems ‘to us 
that, Section 108 (p) of the Transfer of 
Property Act is an implied term, whereas 
Section 114-A provides for relief against 
forfeiture in respect of express terms or 
conditions between the lessor and the 
lessee. 

18. We ' are unable to accept. Mr. 
flitra’s argument that by reason of the 
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incorporation of the provisions of Sec- 
tion 108 (p) of the Transfer of Property 
Act into Section 13 (1) (b) of the West 
Bengal Premises Tenancy Act, 1956 what 
was an implied term has become an ex- 
press term. It is well known that where 
a single section of an Act is introduced 
into another statute, it must be read in 
the sense which it bore in the original 
Act from which it is taken, and conse- 
quently tt is legitimate to refer to all the 
rest of that Act to ascertain what the sec- 
tion means, although one section only is 
incorporated in the new Act. Vide Max- 
well on “The Interpretation of Statutes”, 
Eleventh Edition, page 33. In any event 
there has not been an incorporation in 
the full sense. Section 13 (1) (b) of the 
1956 Act is wider in its amplitude. It in- 
cludes “any person residing in the pre-' 
mises let to the tenant” which is not tol 
be found in Section 108 (p). 

19 In view of the conclusion we have 
reached, namely, that Section 114-A of 
the Transfer of Property Act can be in- 
voked only when there is an express con- 
dition which provides that on the breach 
thereof the lessor may re-enter we pro- 
ceed to answer the questions referred to 
us as follows: 

(1) No; 

(2) This is correct in so far as it is in 
conformity with our judgment. 

20. We now refer the case back to the 
Division Bench for disposal of the ap- 
peal in accordance with law. 

21. The costs of this reference will 
abide by the result of the appeal. 

DEB, J. :— I agree. 

S. K. DATTA, J.:— I agree, 

Reference answered accordingly. 
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Kalipado Ghosh and another, Peti- 
tioners v. Sm. Abhoyabala’ Dassi and 
others, Opposite Parties, ` 

C. R. Nos. 2302-2303 of 1978, D/- 8-11- 
1979. 


Civil P. C. (1908), Sec. 151 and O. 9 
Rr. 4 and 9 — Dismissal of suit for non- 
prosecution — Restoration — Suit dis- 


missed prior to appearance of defendant 
-- There being no specific provision in 
Civil P. C. suit can be restored under 
inherent powers. AIR 1929 Cal 158 and 





AIR 1977 Cal 46, Distinguished (Para 4} 
Cases Referred : Chronological Paras 
AIR 1977 Cal 46 4 
AIR 1929 Cal 158 3 
LW/LW/G141/79/MVJ 
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S. N. Mukherjee, and Bhaskar Ghose, 
for Petitioners; Mrinal Kanti Das, for 
Opposite Parties. 


‘ORDER :—These ‘applications for revi- 
sion arise out of an order passed by the 
learned Munsif, Ist Court at Chanderna- 
gore, restoring a suit dismissed for non- 
prosecution. The opposite parties plain- 
. tiff commenced the suit being Title Suit 
No. 80 of 1975 in the 1st Court of the 
Munsif at Chandernagore for certain re- 
liefs under Sections 36, 37-A and 38 of 
the Bengal Money Lenders Act on 10-4- 
75. The plaintiff however allowed the 
suit to be dismissed for non-prosecution 
on 1-10-75. 


2. Thereafter on 27-8-76 the opposite 
parties filed an application under Sec- 
tion 151 of the Cade of Civil Procedure 
praying for restoration of the suit which 
was however allowed by the impugned 
order dated 24-5-78. 


3. Mr. Bhaskar Ghose, learned Advo- 
cate appearing in support of the Rules 
contends that the trial court had no 
jurisdiction to exercise power under Sec- 
tion 151 C. P, C. when express provisions 
for such restoration were provided in the 
Code. He refers to the decision in the 
case of Umesh Chandra Manna v. Amar 
Nath Jana reported in AIR 1929 Cal 158. 
It was held therein that the trial Court 
had no jurisdiction to invoke the aid of 
Section 151 C. P. C. for the purpose of 
restoring a suit which had been dismiss- 
ed on exercising a jurisdiction which was 
not vested in it by law. The facts of the 
instant case are otherwise. It cannot be 
said that the learned trial Court had no 
jurisdiction to dismiss the suit for non- 
prosecution on 1-10-75. 


4. Mr. Ghose next refers to a Division 
Bench decision of this Court reported in 
AIR 1977 Cal 46 (Durga Charan Sonar 
v. Kali Prosad Sonar). It is held by their 
Lordships that there cannot be an order 
under Section 151 C. P. C. for restoring 
a suit which had been dismissed for de- 
fault due to the absence of the plaintiff. 
In this case it was held that express pro- 
vision for such restoration had been 
made under Order 9 Rule 9. In the in- 
stant case the order for dismissal of the 
suit was passed before the appearance of 


the defendants-petitioners, It was also 
not the case of the petitioners 
that that very order was pass- 


. ed in the absence of the plaintiff. In that 
case the plaintiff could invoke the aid- of 
Order 9 Rule 4. The suit in question was 
\dismissed for non-prosecution. For res- 
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toration of such a suit, no specific provi- 
sion has been made out in the Civil Pro- 
cedure Code. The provision of Sec. 151 
C. P. C. shall not be exercised when 
there are specific provisions in the Code. 
In the absence of any specifie provision 
and for the purpose of ends of justice, 
the learned Munsif appears to be justifi- 
ed in restoring the suit under Sec. 151 
C. P. C. In this view of the matter, no 
interference is called for. 


5. In the result, the application fails 
and the Rule is discharged. There will 
be no order as to costs. 

Application dismissed, 


AIR 1980 CALCUTTA 74 


N. C. MUKHERJI AND SUDHINDRA 
MOHAN GUHA, JJ. 


, Sm. Golapmoni Roy and others, Peti- 
tioners v. Nanigopal Roy and others, 
Opposite Parties. 


C. R. No. 2655 of 1974, D/- 18-5-1979. 


W. B. Court-fees Act (10 of 1970), 
S. 7 (viii), Sch. I, Art, 15 (vi) — Suit 
for partition — Plaintiff praying only 
for declaration that certain deed of 
trust to which he was not party is. void 
— He has to pay only fixed Court-fee 
s Rs. 15/- and not ad valorem Court- 
ee, 


In a suit for partition when the 
plaintiff only wanted a declaration that 
the deed of trust, relating’ to proper- 
ties in question, to which he was not a 
party, was void, illegal and inoperative 
and not binding on him, the plaintiff 
would be required to pay only a fixed 
Court-fee of Rs. 15/- and not ad valo- 
rem Court-fee. 66 Cal WN 828 AIR 
1957 Cal 651, AIR 1962 Ori 47, Foll 

(Para 12) 

The determination of Court-fees: in a 
suit for partition hinges on the ques- 
tion whether upon averments in the 
plaint the plaintiff is in possession of 
properties of which he claims to be a 
co-sharer. If he is found to be out of 
possession on trial, S. 7 (viii) will apply 
and the Court would direct the plain- 
tiff to make amendment of the plaint 
without dismissing the suit. On the 
other hand, if he is found to be in 
possession, Sch. II, Art. 15 (vi) which 
provides for payment of a fixed Court- 
fee of Rs, 15/- will apply. So in a suit 
for partition the main criterion is 
possession. The position would be the 
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same even if the prayer for partition 
depends on certain declaration. . 
(Para 10) 


Golapmoni Roy v. 


Cases Referred: - Chronological Paras 
- AIR 1979 Cal 84- i 5 
.(1977) 4 Cal HC (N) 829 6 


4, 


AIR 1973 SC 2384 f 7 
(1962) 66 Cal WN 828: AIR 1963 Cal 


46 (SB) 8, 12 
AIR 1962 Orissa 47 11 
AIR 1957 Cal 65i 10 

Rabin Mitra and Ramen Mitra, for 


Petitioners; N. M. Saha and Hrishikesh 
Ganguly, for Opposite Parties. 


SUDHINDRA MOHAN GUHA, J.: — 
This Rule arises out of an order dated 
3-5-75 passed by the earned Subordi- 
nate Judge, 5th Court, Alipore (24- 
Parganas) whereby he held that the 
payment of Court-fees of Rs. 15/- was 
sufficient and that the plaintiff need 


© not pay the ad valorem Court-fee. 


2. The opposite party No. 1 as plain- 
tiff instituted a title suit being T. S. 
No. 95 of 1970 in the 5th Court of the 
Subordinate Judge at Alipore against 
the petitioners and opposite parties 
Nos. 2 to 10 for a preliminary decree 
for partition in respect of the suit pro- 
perties declaring his 1/14th share there- 
in upon a declaration that the deed of 
trust dated 10-2-50 executed by late 
Bhusan Chandra Ray Sardar was in- 
valid, void and inoperative and did not 
affect the plaintiff's title and for parti- 
tion by metes and bounds. It was plead- 


ed that late Bhusan Chandra Ray 
Sardar, the predecessor-in-interest of 
the parties died on 23-5-68 and the 


_ plaintiff being the eldest son by the 


A 


predeceased wife was entitled to 1/14th 
share in the properties left by him 
and thereafter the plaintiff demanded 
partition from the other heirs who 
however disclosed that the said Bhusan 
Chandra had executed a deed of trust 
on 10th Feb, 1950 whereby the plain- 
tiff had been deprived of his share 
regarding items included in Schs, (A) to 
(F) of the plaint and according to him, 
the trust deed was void, illegal, in- 
operative and had never been acted 
upon and the said trust deed came to 
an end on 23-4-68 on the attainment of 
majority of his youngest son. So it 
did not create any interest in favour 
of any of his beneficiaries and the pro- 
perties covered by the trust deed had 
all along been in the possession of the 
said Bhusan Chandra as an absolute 
owner, and the said trust deed had 
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been brought into existence by exer- 
cise of undue influence, coercion and 
duress and therefore the plaintiffs 
right, title and interest in the suit pro- 
perties was not affected in any way. 
It was further pleaded that on the 
death ‘of his father, the plaintitff and 
the defendants jointly inherited all the 
properties left by him and had been in 
joint possession thereof. 


3. The further case of the plaintiff 
was that his maternal grandfather died 
leaving a widow and on her death the 
plaintiff inherited all the properties of 
his maternal grandfather, but plaintiff 
then being a minor those properties 
(about 145 bighas) were being managed 
by his father who acquired some other 
properties either in his name or in the 
names of some of the other defendants 
and that a huge amount of money by 
way of income of the said property 
accumulated in the hands of Bhusan 
Chandra which again fell in the hands 
of defendants Nos. 1 and 2 and that 
defendant No.2 had always been realis- 
ing all incomes and usufructs of the 
joint properties giving the plaintiffs 
only a paltry sum and as such he was 
liable to render account to the plaintiff. 

4, The suit was contested by Sm. 
Golapmoni Devi, defendant No, 1 ‘and 
Shymal Prasad Roy, defendant No. 6 
raising various pleas, It was contend- 
ed that the suit as framed was not 
maintainable and that it was incumbent 
upon the plaintiff to pay ad valorem 
Court-fee. l 

5. It is argued by Mr. Mitra, the learn- 
ed Advocate for the petitioners that 
the opposite party No. 1 having speci- 
fically prayed that the deed of trust 
executed by Bhusan Chandra, was in- 
valid, void ‘and inoperative, the oppo- 
site party No, 1 was bound to pay ad 
valorem Court-fee on.the value of the 
properties included therein. According 
to him the learned Subordinate Judge 
failed and neglected to consider the 
amendment and on a proper construc- 
tion of the plaint, as it stood after 
the amendment, the learned Subordinate 
Judge acted illegally and with material 
irregularity in not holding that the 
plaintiff was to pay ad valorem Court- 
fee at least on the amount claimed in 
the amended plaint. He ought to have 
held that the plaintiff had no posses- 
sion in any of the items of the suit 
properties and as such it was incum- 
bent upon him to pay ad valorem 
Court-fees thereon. It was his own 
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finding that in order. to pass a decree 
in the present suit it would be neces- 
sary for the Court to determine the 
validity, legality and operative force of 
the disputed trust deed and in such an 
event the plaintiff had no other alter- 
native but to pay ad valorem Court- 
fees on the value of the relief sought 
In support of his argument he 
refers to the decision in the case of 
_ Tarai Tea Co, Pvt. Ltd. v. Life Insur- 
ance Corporation of India reported in 
AIR 1979 Cal 84 In this case the 


plaintiff entered into an agreement with. 


the Life Insurance Corporation of India 
for purchase of 14,907 fully paid up 
equity shares of New Tea Co. Lid. on 
the face value of Rs. 60/- each at the 


rate of Rs, 150/- per share. The Life 
Insurance Corporation of India in 
breach of that agreement sold the 


shares to other parties who were made 
defendants in the suit. In the relief 
sought for the plaintiff had asked for 
a declaration that the property in the 
shares had passed to the plaintiff. It 
was held that the relief that the plain- 
tiff wanted was the relief of declaration 
of ownership coupled with possession 
of the shares alleged to have been 
purchased by it. The value of the re- 
lief sought was clearly above Rs. 22 
lakhs. And the minimum  Court-fees 
that the plaintiff had to pay, according 
to Sch. I to the West Bengal Court- 
fees Act, 1970, was Rs. 10,000/-. Court 
had therefore powers to direct the 
plaintiff to pay balance of the Court- 
- fees, 


6. Next Mr. Mitra refers to the decis‘ 


sion in the case of Hind Wire Indus- 
tries Ltd. v. Uttar Pradesh Electricity 
Board, reported in (1977) 4 Cal HC (N) 
829. In this case in terms of a con- 
tract, the appellant was to supply to 
the respondent No,.1 certain goods and 
a Bank Guarantee for Rs. 91,900/- was 
furnished by the plaintiff for due per- 
formance of his part of the contract. 
It was agreed that the guarantor the 
Bank will pay the said amount to the 
respondent No. 1 on demand without 
requiring the respondent No. 1 to in- 
voke any legal remedy. The suit was 
valued at Rs, 200/- for the purpose of 
Court-fees and jurisdiction under Sec- 
tion 7 (iv) (bì) of the .Court-fees Act. 
It is held that though the plaintiff is 
entitled to put his own valuation, he 
cannot put any arbitrary valuation of 
his own. The plaintiff was seeking to 
avoid forfeiture of a sum of Rs. 91,900/~ 
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which on terms of the contract the 
defendant No. 1 had forfeited. When 
the plaintiff was seeking to avoid for- 
feiture of such a liquidated amount, 
that amount really represented the 


value of the reljef claimed. The case, ` 


therefore, was not one where there was 
no objective standard for valuing the 
relief. The relief claimed was in res- 
pect of a liquidated amount and the 
plaintiff was to value such relief at that 
figure of Rs. 91,900/-. 


%. Lastly, with reference to the 
decision of the Supreme Court in the 
case of Shamsher Singh v. Rajindra 


Prasad, reported in AIR 1973 SC 2384 
it is contended by Mr, Mitra that the 
Court in deciding the question of 


Court-fee should look into the allega- 
tions in the plaint to see what is the 
substantive relief that is asked for. 


Mere astuteness in drafting the plaint < 


will not be allowed to stand in the way 
of the Court looking at the substance 
of the relief asked for. The learned 
Subordinate Judge is said to-have failed 
to appreciate the real claim which was 
in the nature of cancellation of the 
trust deed, though the plaint was 
drafted in the garb of a declaration 
simpliciter, According to him there is 
no escape of the plaintiff from pay- 
ment of ad valorem Court-fees on the 
value of the entire suit property. 


8 His contended by Mr. N. M. 
Saha, the learned Advocate for oppo- 
site party No. 1 that the suit in ques- 
tion is a simple one for partition on a 
declaration that the deed of trust 
executed by his father was invalid, 
void, inoperative and not binding on 
the plaintiff without any prayer for 
having’ it set aside. In such a suit, ac- 
cording to him, the plaintiff cannot be 
called upon to pay the ad valorem 
Court-fee. The decision in the case of 
Sm. Siba Rani Devi v. Ramendra Nath 
Mukherjee reported in (1962) 66 Cal 
WN 828 (SB) relied on by the trial 
Judge is placed before us in support of 
the argument advanced by Mr. Saha. 
It is beld therein that a suit, which 
otherwise satisfies the requirements of 
cl. (VA) of Art. 17, Sch. II of the Court- 
fees Act, would not go out of the pur- 
view of the clause, merely 
the plaintiff joins as a defendant a 
stranger, i.e, a person who is not a 
co-sharer or co-owner, for enforcing, 
in his presence, the right to the share 
in the suit properties claimed by the 
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plantiff, even if the determination of 
the question, whether the suit proper- 
ties are joint properties and whether 
the plaintiff has a right to a share 
therein involves the construction of 
some document in respect of the suit 
properties, or any of them, in which 
the stranger is or claims io be inter- 
ested and/or an ‘adjudication that some 
document or transaction in respect of 
such properties or any of them is void, 
and/or not binding on the plaintiff 
provided that the determination of the 


above question does not involve the 
cancellation or setting aside of such 
document or transaction. 

$. So it is argued that in the 


absence of any prayer for cancellation 
or setting aside the deed of trust the 
plaintiff cannot be required to pay the 
ad valorem Court-fee in a suit for 
partition on certain declaration. 


10. The West Bengal Court-fees Act, 
Act 10 of 1970 provides two provisions 
which apply to suits for partition, viz, 
S. 7 (viii) (corresponding to S. 7 (vi-A) 
of the old Act) lays down that ad valo- 
rem Court-fee is to be paid on the 
market value of plaintiffs share and 
Art. 15 (vi) of the Second Schedule 
(corresponding to Art. 17 (V) of Sch. II 
of the old Act) provides for payment of 
a fixed Court-fee of Rs. 15/-. The 
determination of Court-fees hinges on 
the question whether upon. averments 
in the plaint, the plaintiff is in posses- 
sion of the properties of which he 
claims to be a co-sharer, If he is 
found to be out’ of possession on trial, 
will apply and the Court 
t the plaintiff to make 
amendment of the plaint without dis- 
issi On the other hand, 
in possession, 
Sch, II, Art. 15 (vi) will apply. So in a 
suit for partition the main criterion is 
possession, The position would be the 
same even if the prayer for partition 
depends on certain declaration. In Nil- 
moni Halder v. Upendra Nath Halder 
(AIR 1957 Cal 651) it has been held 
that a suit for partition which involves 
a declaration of title of a stranger to 
the joint family may fall within the 
scope of Art. 17 (V-A) of Sch. II (old), if 
the plaintiff alleges himself to be in 
possession or joint possession. Similar- 
ly when a suit‘is one for partition but 
is essentially a suit to set aside aliena- 
tion by defendant and for possession of 











‘plaintiffs share the suit does not fall 
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within Art. 15 (VI) of the H Sch. of the 
present Act which: provides for pay- 
ment of a fixed Court-fee of Rs. 15/- 
but it falls under S. 7 (iv) (c) of the 
Act. : 


11. The Orissa High Court had occa- 
sion to consider the payment of Court- 
fees in a suit of such a nature in the 
case of Suryamani ` Sahu v. Darsani 
Sahu reported in AIR 1962 Orissa 47. 
In that case the plaintiff not being a 


party to the various  alienations 
was not bound to pray for set- 
ting aside the alienations and 
could sue for partition by ignoring 


the alienations, Held that the test was 
whether the plaintiff was a party to the 
document so that he might be required 
to pray for the relief to set aside the 
document. On the other hand, if the 
documents had not been acted upon and 
were initially illegal and void, the 
plaintiff need not necessarily claim a 
relief for setting aside the documents 
and could ignore the alienations. The 
proper Court-fee to be paid by the 
plaintiff was that which was required 
for a pure suit for partition and not 
the ad valorem Court-fee, 


12. The same principle, in our 
opinion, is applicable to the facts and 
circumstances of the present case. The 
decisions cited by the learned Advocate 
for the petitioners do not relate to the 
suits for partition, The reliefs sought 
for therein were otherwise than that 
for partition. On the other hand, a 
Special Bench of this Court in the 
case reported in (1962) 22 Cal WN 828 
held that in a suit for partition the 
plaintiff need not pay ad valorem 
Court-fee, if he does not pray for can- 
cellation or setting aside the impugned 
document. In the instant case of parti- 
tion the plaintiff wanted a declaration 
that the deed of trust, to which he was 
not a party, was void, illegal and jn- 
operative, and not binding on him. So 
following the law on the point we are 
of opinion that the learned Subordinate 
Judge was perfectly justified in holding 
that the plaintiff was to pay on the 
averments made in the plaint, a fixed 
Court-fee of Rs, 15/- and not ad valo- 
rem Court-fee. 


13. Lastly, it is contended by Mr. 
Mitra that the plaintiff valued the suit 
for accounts tentatively at Rs. 100/- for 
the properties worth more than Rupees 
50,000/-. The plaintiff according to him 
is to pay Court-fee of Rs, 50,000/-, His 
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argument does not appeal to us. The 
plaintiff might be required to pay addi- 
tional Court-fees on the ascertainment 
of the actual amount after the prelim- 
inary decree and not at this stage of 
the suit. 

14. In the result, all his submis- 
sions fail. The Rule is discharged. We, 
however, make no order as to costs, 


N. C. MUKHERJI, J.: — I agree. 
Rule discharged, 


AIR 1980 CALCUTTA 78 
MRS. PRATIBHA BONNERJEA, J. 
Octovious Steel & Co. Ltd, Plaintiff 
v. The Endogram Tea Co, Ltd., Defen- 
dant, 
Suit No. 80 of 1977, D/- 3-7-1979. 


(A) Civil P. C. (1908), O. 26, R. 1, 
Explanation — Issue of commission to 
examine sick person — Permissible 
even where such person resides outside 
Court’s jurisdiction, 


The sick or infirm person mentioned 
in O. 26, R. 1 should be read disjunc- 
tively ‘from the “exempted person” 
mentioned in the rule so that the qua- 
lification of ‘being a resident within 
jurisdiction in the Rule will not be 
applicable to these sick and infirm 
persons. The words “for the purpose of 
this rule’ mentioned in the Explana- 
tion, refer only to “sickness” and 
“infirmity” mentioned in R. 1 and do 
not make any reference to the 
place of residence of the sick or infirm 
witness. Case law discussed. (Para 7) 


(B) Civil P, C. (1908), O. 26, R. 1, 
Explanation — Medical certificate — 
Essential ingredients of. 


Although a medical certificate un- 
supported by a -doctor's affidavit is 
admissible in every case, the Court 


cannot act on it unless it contains the 
name of the disease, the condition of 
the patient and other relevant parti- 
culars on the basis of ‘whieh Court can 
come to a finding that it would be risky 
for the patient to attend the Court. The 
medical certificate in the instant case 
was found on facts to be unfit for being 
acted upon. (Para 10) 

{C) Civil P. C. (1908), O. 26, R. 5 — 
Issue of commission — Grounds of re- 
fusal — Inconvenience — Expenses — 
Possibility of foreign exchange being not 
available — Lack of opportunity to see 
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demeanour of witness — Transport of 
voluminous record — Possible lack of 
assets with the party to defray expen- 
ses of commission — All these grounds 
held insufficient for refusing issue of 
commission (Paras 11, 12, 14) 


Cases Referred: Chronological Paras 


(1978) 1 WLR 231 : (1978) 1 All ER 948 
ores Stock v. Frank Jones oe 


aan 81 Cal WN 31: AIR 1977 Noc 
4 


236 
AIR 1971 SC 61 l 13 
1971 AC 850: (1970) 3 WLR 287, 
Kamins v. Zenith (Investments) 6 
AIR 1963 Mad 103 12 
AIR 1950 Cal 173 4,5 
AIR 1924 Cal 971 4, 11 


R. C. Deb, for Plaintiff; Mr, Bhabra, 
for Defendant. 


ORDER: — This is an application by 
the defendant for issue of a commis- 
sion to examine Mr. Alan Fulton Mac- 
Donald at No. 59 Penn Hill Avenue, 
Parkstone, Dorset’ in England, It is 
alleged in the petition that Mr. Mac-- 
Donald was the Chairman of the defen- 
dant company from 1-1-76 to 30-12-77 
and during his tenure of service he 
had written several letters which were 
relied on by both the parties in the 
present suit. It is further alleged 
that the witnesses of both the parties 
have referred to him several 
times. Mr MacDonald has retired from 
service and at present is not under the 
control of the petitioner. He is 54 years 
old and is a permanent resident of 
Britain and as such he cannot be com- 
pelled to come to India for giving evid- 
ence. In para 13 of the petition, it has 
been alleged that the petitioner had 
made all arrangements to bring Mr. 
MacDonald to India to give evidence in 
the suit. But in March 1979, when the 
petitioner’s Director Mr. Pepperell re- 
quested Mr. MacDonald to come to India 
for giving evidence, he declined to do 
so on the ground that he had been 
suffering from severe skin infection 
since Jan, 1979 and had been advised 
by the doctor not to travel and ex- 
pose himself to the hot climate. The 
petitioner relied on a medical certifi- 
cate issued by one Mr. P. W. Isaae, 
M.A.B.B., B. Chir of No. 100 Penn Hill 
Avenue, U.K. 


2. There is no positive averment in 
the  affidavit-in-opposition that Mr. 
MacDonald is still under the control of 
the defendant. There is also no denial 
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of the fact that he is an important wit- 
ness. It is alleged that the allegations 
that Mr. MacDonald declined to come to 
India due to his illness and the medi- 
cal certificate, both are inadmissible in 
evidence and should be rejected. It is 
also alleged that the defendant has 
taken out this application with the mala 
fide motive to prepare the ground for 
not tendering Mr. .-MacDonald as a 
witness. Other main points: raised 
against the issue of commission are as 
follows — 


Octovious Steel & Co. v. 


(i) The Court would not be able to 
watch the demeanour of the witness. 
fii) It may be necessary to consult 


the records in the office of the plaintiff 
to check up the correctness of the evi- 
dence of the witness as also to con- 
front him with such documents. Those 
documents being voluminous, it would 
not be possible for the defendant to 
carry them to U. K. As a result, the 
plaintiff may be deprived from effecti- 
vely cross-examining Mr. MacDonald if 
he is examined in England. 

(iii) There are innumerable Exhibits 
in this suit and for the purpose of 
cross-examination, it may be necessary 
to show these Exhibits to the witness. 
It is not permissible to take away the 
Court’s records from the custody of 
the Court. Hence the plaintiff would 
be deprived from effectively cross~ 
examining this. witness. 

(iv) The defendant has caused various 
documents to be produced in Court 
under subpoena from various authori- 
ties. Those documents may be neces- 
sary at the time of cross-examination 
of this witness. 

(v) There is racial disturbances in 
England and it would be unsafe to hold 
commission there. 

(vi) If the Commission is issued, j} 
would result in huge expenditure. 

(vii) The defendant company has no 
assets excepting Endogram Tea Estate, 
the subject-matter of the suit. It is 
also not known whether the defendant 
has any assets in England. 

(viii) The whole object is to make the 
expenses of the suit prohibitive so far 
as the plaintiff is concerned. 

(ix) The Reserve Bank will not grant 
its sanction for the huge expenditure 
of foreign exchange. 

3. The application was heard on 
3-5-79 when Mr. R. C. Deb, appearing 
on behalf of the plaintiff questioned 
the qualification of Mr. P, W. Isaac te 
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isuse the medical certificate relied on 
by the petitioner. Thereupon I gave 


leave to the petitioner to file a supple- 
mentary affidavit describing in full the 
qualifications of Mr. Isaac and directed 
the plaintiff to file an affidavit in reply 
if necessary. Pursuant to that order, 
the petitioner affirmed an affidavit on 
10-5-79 and the plaintiff filed his reply 
on , 15-5-79. It appears from the aver- 
ments in the supplementary affidavit 
that Mr. P. W. Isaac is highly qualified, 


4. Hearing of this application was 
resumed on 16-5-79. Mr. R. C. Deb 
submitted that Court should not take 


any notice of the medical certificate as 
it was not supported by the affidavit 
of Mr. P. W. Isaac. The certificate is 
also extremely vague and should be 
rejected. He relied on (1977) 81 Cal 
WN 31 (Meghmal Ghose v. Indu- Bhusan 
Ghose) in which the Division Bench of 
this High Court had set aside an order 
of commission . issued by the learned 
trial Court on the basis of a medical 
certificate unsupported by the -doctor’s 
affidavit and/or without taking his evi- 
dence, The Division Bench in this case, 
following AIR 1924 Cal 971 and AIR 
1950 Cal 173 held that a medical certi- 
ficate could not be an evidence by it- 
self. The Court should insist on either 
the examination on oath of the doctor 
who gave the certificate or the same 
should be supported by ‘his affidavit. 
This judgment was delivered on 7-6- 
1976 before the amendment in O. 26, 


R. 1, Civil P. C. came into force, The 
Amendment Act of 1976 (No. 104 of 
1976) introducing the Explanation to 


R. 1, was assented to by the President 
on 9-9-1976. So this case does not help 
us because the petitioner is relying on 
this amendment. Mr. Bhabra, appearing 
in support of the application submitted 
that this Explanation has relaxed the 
law. As a result, the Court can ac- 
cept a medical certificate without the 
supporting affidavit of the doctor con- 
cerned. Order 26, R. 1 after amend- 
ment stands as follows:— i 


1. Cases in which Court may issue 


commission to examine witness. — 
Any Court may in any suit issue a 
commission for the examination on 
interrogatories or otherwise of any 


person resident within the local limits 
of its jurisdiction who is exempted 
under this Code from attending the 
Court or who is from sickness or in- 
firmity unable to attend it, 
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(Provided that a commission for 
examination on interrogatories shall 
not be issued unless the Court, for 


reasons to be recorded, thinks it neces- 
sary so to do. 


Explanation — The Court may, for 
the purpose of this rule, accept a certi- 
ficate purporting to be signed by a 
registered medical practitioner as evid- 
ence of the sickness or infirmity of any 
person, without calling the medical 
practitioner as a witness), 


5. According to Mr. Bhabra R. 1 
deals with the general power of Court 
to issue commission. Court can issue 
commission for examination of an ex- 
-empted person residing’ within juris- 
diction or a sick or infirm person who 
are unable to attend the Court. The 
word “or” clearly signifies that the 
two types of persons mentioned in this 
rule should be read disjunctively so 
that the sick or the infirm person may 
not be a resident within the jurisdic- 


tion of the Court. The Explanation will. 


apply in case of a sick or an infirm 
person irrespective of the fact that he 
is residing within or outside the juris- 
diction. Mr. R. C. Deb, on the other 
hand, submitted that the requirement 
of R. 1 is that both the exempted , per- 
son and the sick or infirm man must 
reside within the jurisdiction and the 
Explanation will apply only in cases 
where the witness is a resident within 
jurisdiction. According to him this will 
be clear from the wording in the Ex- 
planation “for the purpose of this rule”. 
Hence this Explanation would apply 
only to R.1 and should be construed 
with reference to R. 1. In the present 
case the medical certificate has been 
issued in respect of a foreigner resid- 
ing out of India. Hence the Explana- 
tion has no application. The old law 
that medical certificate must be sup- 
ported by an affidavit of the doctor is 
still a good law in the present case. He 
relied on AIR 1950 Cal 173 (Sris 
Chandra Nandy v. Sm. Annapurna 
Ray) in support of his contention. In 
that case it has been held that a medi- 
cal certificate tendered in support of 
an application for the issue of a com- 
mission for examination on the ground 
of illness is inadmissible in evidence 
being the worst form of hearsay evid- 
ence. The doctor himself should be cal- 
led to give evidence. 


6. If the construction . put by Mre. 
Deb is accepted, it would result in an 
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anomalous position in the sense that if 
a commission has to be Issued to exam- 
ine a sick or infirm witness residing 
within jurisdiction, the Court will ac- 
cept the supporting medical certificate 
even if the same has been issued by a 
doctor fresh from medical college but 
if a sick witness is residing south of 
Acharya Jagadish Bose Road, Cal- 
cutta, and an application is made with 
a medical certificate- issued by the 
most eminent doctor in Calcutta, his 


certificate could not be accepted by 
Court unless it is supported by his 
affidavit. The . legislature could not 


have intended to create this anomalous 
position when the Explanation was in- 
troduced by way of amendment. There 
could be no justification or logic in ac- 
cepting one medical certificate unsup- 
ported by the doctor’s affidavit as ad- 
missible while rejecting a similar 
medical certificate as inadmissible only 
on the ground of residence of the 
witness concerned. I have carefully 
considered the entire scheme of O. 26, 
Civil P. C. Normally, a witness resid- 
ing within the jurisdiction can be com- 
pelled to attend Court for giving evid- 
ence as provided under O. 26 of the 
Code. Order 26, R. 1 is an exception 
to this general rule. If the witness 
residing within the jurisdiction is an 
exempted person then a commission has 
to be issued. A commission has also to 
be issued if a sick or infirm person has 
to be examined. Order 26, R. 4 describes . 
the class of persons for whose exam- 
ination a commission may be issued. 
The grounds for issue of commission 
under R. 4 have been expressly men- 
tioned in this rule. The proviso to R. 4 
lays down that if a person cannot be 
ordered to attend court under Order 
XVI, Rule 19 of the Code, a Commis- 
sion shall be issued. Rule 5 applies in 
case of a foreign resident. If court 
thinks that he is a material witness, 
that is a sufficient ground for issue of 
a commission and that is why no other 
ground is mentioned in Rule 5. The 
ground of sickness or infirmity of a 
foreigner is immaterial for the issue of 
a commission under Rule 5. But what 
happens, if for the examination of a 
foreign resident, sickness or infirmity 
is taken as an additional ground? 
Would the Explanation to Rule I of 
Order XXVI apply? Or the old rule 
that the medical. certificate must be 
supported by the doctors affidavit 
should be adhered to? Did the legis-. 
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lature, while introducing this Explana- 
tion, intend that court will decide 
about the admissibility of a medical 
certificate on the basis of the residence 
of the ailing witness? Why an un- 
supported medical certificate should be 
treated as evidence of illness in one 
case and be rejected in another case? 
If Order XXVI, Rule I is construed 
with literal approach, as Mr. Deb has 
done, the inevitable result would be 
the anomalous position mentioned 
above. But one would wonder what 
residence of the witness has got to do 
with the determination of the admissi- 
bility of a medical certificate? Obvi- 
ously, the legislature wanted to relax 
the rigour of old law regarding the 
admissibility of a medical certificate by 
introducing the Explanation to Rule I 
by way of amendment. If so, did the 
legislature want that the benefit of 
this amendment would be enjoyed only 
by the sick persons who resided within 
jurisdiction and the sick and infirm 
men residing outside jurisdiction would 
be deprived of the benefit of this 
amendment? It would be preposterous 
to suggest that this sort of distinction 
was intended - to be created by the 
legislature., The legislature could never 
intend that the residence of the wit- 
ness will be the deciding factor for: 
determining the admissibility of a 
medical certificate. In an application 
for issue of commission on the ground 
of health, the most important document 
is the medical certificate on the basis 
of which the court will come to the 
decision as to whether a commission 
should be issued or not. The place of 
residence of the sick witness is im- 
material for this purpose. Therefore 
the literal construction will not help in 
this matter, Such construction would 


result in a position which is not only 


anomalous but is positively unjust and 
unreasonable. If the object or the 
purpose of the Explanation was to re- 
Jax the old law then the whole object 
would be defeated in cases of sick of 
ailing persons residing outside the jur- 
isdiction of the court concerned. This 
difficulty can be removed if instead of 
literal approach, this Explanation is 
construed with the purposive approach. 
In Kammins v. Zenith Investments 
Ltd. reported in (1971) AC 850, Lord 
Diplock had used purposive approach 
in construing Section 29 (3) of Land- 


lord and Tenant Act of 1954. At page — 


880 he held: : 
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“A- conclusion that an exception was 
intended by Parliament, and what that 
exception was, can only be reached by 
using the purposive approach.” 

Again at page 881 he held: 


“The rule does not depend on the 
precise words of prohibition which are 
used. They vary from statute to 
statute. In themselves they contain no 
indication that any exception to the 
prohibition was intended at all, It is 
thus impossible to arrive at the terms 
of the relevant exception by the literal 
approach, viz., imputing to Parliament 
an intention not to impose a prohibi- 
tion inconsistent with the objects which 
the statute was designed to achieve, 
though the draftsman has omitted to 
incorporate in express words any re- 
ference to that intention.” 


7. Construing this Rule I and its 
Explanation with this purposive ap- 
proach, it is clear that the sick or in- 
firm person mentioned in Rule I should 
be read disjunctively from the “ex- 
empted person” mentioned in the rule 
as submitted by Mr. Bhabra so that 
the qualification of being a resident 
within jurisdiction in Rule I will not 
be applicable to these sick and infirm 
persons. The words “For the purpose 
of this rule” mentioned in the Expla- 
nation, referred only to “sickness” and 
“infirmity” mentioned in Rule I and 
did not make any reference to the 
place of residence of the sick on 
infirm witness. In my _ opinion, the 
intention, purpose and object of the 
legislature was that in all cases of an 
application for issue of commission on 
the ground of health, Explanation ts 
Rule I will be applicable irrespective 
of the place of residence of the sick 
and infirm persons, This benefit will 
be available to all the sick and in- 
firm witnesses whether residing within 
or outside the jurisdiction or ina foreign 
country. 


. 8. This “purposive approach” has 
been approved by the House of Lords 
in Stock v. Frank Jones (Tipton) Lid., 
reported in (1978) 1 WLR 231:— 


“It is now fashionable to talk of 
purposive construction of a statute, but 
it has been recognised since the 17th 
century that it is the task of the 
Judiciary in interpreting an act to seek 
to interpret it according to the intent 
of them that made it.” 


9.-In my opinion the Court faced 
with this type of situation while inter- 





82 Cal. 


preting a statute should ask himself .he 
question that if the makers of the Act 
had themselves come across this ruck 
in the texture of it, how would they 
have straightened it out? He must then 
do as they would have done. A Judge 
must not alter the material of which it 
is woven, but he can and should iron 
out the creases. 


10. Although I have held that a 
medical certificate unsupported by a 
doctor’s affidavit is admissible in every 
case, the court cannot act on it unless 
it contains the name of the disease, 
the condition of the patient, and other 
relevant particulars on the basis of 
which court can come to a finding that 
it would be risky for the patient to 
attend court. If, however, the certi- 
ficate is insufficient, vague and lacking 
in material particulars, court would re- 
fuse to pass any order. The medical 
certificate relied on by the petitioner 
in the present case does not mention 


the name of the skin disease nor the 
seriousness of the illness. It only says 
that it will be “undesirable” for the 


patient to travel and expose himself to 
the hot weather. What is this disease? 
Why itis “undesirable” totravel? What 
risk the witness would run ifhe comes 
toIndia? Nothing is tobe found inthis 
certificate, This medical certificate is 


useless and no court can act on it 
and it must be rejected. 
11. The present application, how- 


ever, comes under Order XXVI, Rule 5 
Civil P, C. for the examination of the 
witness residing outside India. For 
issue of a commission under this rule 
court has to consider whether the evi- 
dence of the person is necessary or not, 
In the present case, witnesses on be- 
half of both the parties have made 
several references to Mr. Macdonald 
and both the parties are relying on 
certain statements made by him. Some 
of his letters have been disclosed by 
the parties to the suit. He was the 
chairman of the defendant company 
during the relevant time. There is no 
doubt that he is an important witness 
in this suit. Mr. Deb, however, op- 
posed this application on nine several 
grounds set out earlier. According to 
him if commission is issued, the court 
will not be able to see the demeanour 
of the witness. Situation may arise 
when it might be necessary to con- 


front the witness with some records in - 


the possession of the plaintiff. These 
records being voluminous, it would be 
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extremely inconvenient for his client 
to carry them to U. K. In support of 
his contention Mr. Deb relied on AIR 
1924 Cal 971 (Panchkari Mitra v. 
Panchanan Saha) at page 973:— 


“At the same time the importance of 
hearing the witnesses present before 
the court, the advantages that 
would follow from their examination 
and cross-examination in the presence 
of the court and the emergency which 
might arise of having them confronted 
or identified should not be altogether 
lost sight of.” 


12. That was an application under 
Order 26, Rule I of the Civil P. C 
As the witness in that case was resid- 
ing within the jurisdiction and could 
be compelled to attend court the 
order for commission was sct aside on 
these grounds. In the present case 
the witness being a foreign resident, 
he cannot be compelled to attend court. 
The refusal to issue commission may 
seriously prejudice the dcfendant inas- 
much as they may not be able to 
examine this important witness at all. 
The next objection is that there are 
innumerable documents tendered in 
suit as Exhibits and several other re- 
cords have been produced under sub- 
poena and are lying in court. As these 
documents cannot be removed from 
court the same cannot be shown to 
the witness if he is examined in Eng- 
land. This difficulty can be avoided by 
authorising a responsible officer of this 
court to carry these documents to 
England for the purpose of this com- 
mission, No prejudice would be caus- 
ed to the plaintiff in that case. The 
objection on the ground of racial dis- 
turbance in England cannot be enter- 
tained. The possibility of huge expendi- 
ture should not stand in the way. AIR . 
1963 Mad 103 para 7 is a clear answer 
to this objection:— 


“"Inconveniences’ and ‘expenses’ are 
inevitable components of every law 
suit, and both sides have a full mea- 
sure of them. No party can gain an 
advantage over his adversary to suit 


his own convenience”. 


18. On this point, Mr. Bhabra relied 
on AIR 1971 SC 61 (M/s. Filmistan (Pvt) 
Ltd. v. M/s, Bhagwandas Santprakash) 
para 2 of which is as follows :— 


“The order under appeal is essential- 
ly a discretionary order. We do not 
think that a case is made out for 
interfering with the discretion of the 
learned trial Judge. The fact that the 
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witness examined on commission can- 
not be effectively cross-examined or 
their examination will entail heavy costs 
are not the sufficient circumstances . to 
interfere with the discretion of the 
learned trial Judge.” 


14. The court should not refuse 
ito pass an order for commission on 
lhe grounds of “inconveniences” or 
“expenses” particularly on an applica- 
‘tion under Order XXVI, Rule 5 where 
‘inconveniences and expenses would be 
inevitable. The plaintiff is also oppos- 
ing this application on the ground that 
the defendant may not have. much 
assets to defray the expenses. This is 
ot the consideration on the basis on 
which the court would refuse to issue 
a commission if otherwise itis a fit 
case for issue of commission. The next 

point is that the petitioner may not be 
“lable to obtain the 
Reserve Bank for the foreign exchange. 
It would be the duty of the applicant 
to obtain such sanction. This considera- 
tion is irrelevant at this stage. The 
court should not refuse to pass an 
order anticipating that this sort of 
difficulty may arise in future. In the 
premises there will be an order ap- 
pointing Mr. Parbati Prosonna Ghose, 
Barrister-in-law as the Commissioner 
to take evidence of Mr, Alan Fulton 
Macdonald in terms of prayer (a) of 
the Notice of Motion. There will 
be also an order in terms of 
prayer (c). The remuneration of the 
Commissioner will be settled later on. 
The Commissioner, at a meeting of the 
parties, will decide, as to who out of 
the two officers of this court — Mrs, 
Madhuri Ghose or Mr, Bhaskar Mukher- 
jee, will accompany them to U. K, 
with the records of the suit. The offi- 
cer so selected, will be personally re- 
sponsible for the safe custody of all the 
exhibits tendered in the suit as also 
for all records produced under sub- 
poena and deposited in Court by both 
the parties to the suit until such docu- 
ments are returned to Court. For this 
purpose, the officer concerned will pre- 
pare 2 complete lists of Exhibits and 
{2 complete lists of umexhibited docu- 
ments and get all the four lists signed 
by the Advocates on record of both the 
parties. One copy of the signed list 
will be deposited with the Registrar 
O. S. and one copy will be taken 
by the officer concerned with him 
along with the Exhibits and other re- 
cords. After the documents are return- 
ed back to court, the Advocates on Re- 
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cord of both the parties as well as the 
officer concerned will check up the 
documents and certify that all docu- 
ments have been safely returned to 
court. The petitioner would deposit 
Rs. 25000/- with the plaintiffs Advo- 
cate on record within a fortnight from 
date. The entire costs of the commis- 
sion in England including the costs of 
boarding and lodging of 3 counsel for 
the plaintiff as well as the entire costs 
of the Commissioner and the Officer of 
court who will accompany him will 
be on the petitioner at the first in- 
stance. The Commissioner will be en- 
titled to engage a stenographer whose 
remuneration will be fixed by the par- 
ties at a meeting. The commission is 
made returnable within one week after 
the long vacation. Cost of this applica- 
tion will be cost in the cause. Liberty 
to mention. 


The petitioner will make application 
to the Reserve Bank of India on be- 
half of the plaintiff for three persons 
to go on commission. The plaintiff will 
also be at liberty to apply to the Re- 
serve Bank of India for foreign 
exchange for additional two persons re- 
presenting the plaintiff and the costs 
thereof will be paid and borne by the 
plaintiff. ` 


All parties including the Commis- 
sioner and the Reserve Bank of India 
to act on a signed copy of the minutes 
on the usual undertaking and the 
Reserve Bank of India is also directed 
to deal with the said applications ex- 
peditiously. 

Order accordingly. 


AIR 1980 CALCUTTA 83 
Mrs. PRATIBHA BONNERJEA, J. 
Octavious Steel Co. Ltd, Plaintiff v, 
Endogram Tea Co. Ltd., Defendant. 
Suit No. 80 of 1977, D/- 18-7-1979. 


Evidence Act (1872), Ss. 35 and 74 — 
Papers containing communication be- 
tween Government departments — Ad- 
missibility and evidentiary value of. 


Papers in the custody of the C.B.L 
and containing inter-departmental com- 
munication between the Reserve Bank of 
India and the Controller of Capital Issues | 
m connexion with the value of property 
belonging to a sterling company and 
proposed to be sold, were sought 
to be tendered in evidence. The question 
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was whether the papers had to be proved 
like other private documents, 


Held that the documents sought to be 
tendered were admissible in evidence 
without calling the writers thereof but 
this evidence being very weak in its 
probative value can be treated as a cor- 
toborative evidence only. If however the 
writer is called as a witness, there the 
contents can be treated as an indepen- 
dent piece of evidence. Case law discus- 
sed; AIR 1947 Cal 318 and AIR 1918 Cal 
988 (SB) and AIR 1973 Bom 14 held 
impliedly Overruled by AIR 1975 SC 
308. (Para 13) 


The rule of hearsay may not stand in 
the way of proving public documents 
because once it is proved that the docu- 
ments are official records or official cor- 
respondence, the court has to raise the 
presumption under S. 114 (e) of the 
Evidence Act. AIR 1975 SC 308 Ref. 


(Para 13) 
Cases Referred: Chronological Paras 
AIR 1975 SC 308 4, 6, 8, 13 
AIR 1973 Bom 14 5, 8 
AIR 1972 SC 608 1, 3, 6 
AIR 1968 Bom 112 9, 12 
AIR 1967 Cal 191 1, 3 
AIR 1954 Bom 305 8, 12 


AIR 1954 Pepsu 84: 1954 Cri LJ 745 4 
AIR 1953 Mad 785: 1953 Cri LJ 1429 I 


ATR 1951 All 515: 52 Cri LJ 225 4 
AIR 1947 Cal 318: 48 Cri LJ 815 5, 8 
AIR 1945 Cal 492 10, 12 
AIR 1933 Cal 178 4 
AIR 1923 Cal 261 4 
AIR 1918 Cal 988 (SB) T, 3, 5, 8 


ORDER :—On 21-6-79, the defendant 
tried to prove certain documents con- 
tained in a file through its witness 
Mr. Balsubramanium. The witness could 
only prove the signatures, appearing in 
the documents and frankly admitted that 
he had nothing to do with this file. The 
evidence of this witness is that the Con- 
troller of Capital Issues has two branches, 
CCI (i) and CCI (ii). This CC (ii) deals with 
the valuation of assets and shares and 
this file belongs to CCI (ii) This file 
was caused to be produced under sub- 
poena by the defendant from the cus- 
tody of C.B.I. The first three sheets of 
the file have been marked Exts. 120-A, 
120-B and 120-C subject to objection. 
But serious objections were taken by 
the plaintiff when Mr. Bhabra, the 
counsel for the defendant, stated that 
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he would like to tender 13 documents 
in this manner. The counsel for the 
plaintiff objected on the ground 
that the contents of Exts. 120-A, 120-B 
and 120-C could not be proved by the 
witness. Only the signatures have been 
proved and without the contents, the 
signatures would be irrelevant and 
should not be admitted in evidence. Mr. 
Bhabra thereupon submitted that the 
defendant company being a Sterling 
Company, they had to obtain the sanc« 
tion of the Reserve Bank of India under 
Section 31 of the Foreign Exchange 
Regulation Act, for the sale of the tea 
estate at agreed price. Before giving 
sanction, the Reserve Bank in its turn, 
referred the matter to the Ministry of 
Finance seeking their advice in the 
matter under Section 75 of the FER Act. 
These facts are not disputed (See 
M. Goenka’s Evidence Q 2883). The 
value of the tea estate is an issue 
in this suit. The file contains the in- 
ter-departmental communications of 
CCI (ii) in connection with the re- 
ference made by the Reserve Bank, 
These documents are, therefore, relevant 
u/s 35 of the Evidence Act. These docu~ 
ments being public records within the 
meaning of Ss. 35 and 74 of the Evi- 
dence Act, can be proved by mere pro- 
duction of the original documents in 
Court. No formal proof is necessary. In 
support of his contention that these 
documents are public documents, Mr. 
Bhabra cited AIR 1918 Cal 988 a Spe- 
cial Bench decision of this High Court, 
holding that ‘record’ in Section 74 Cl. 2 
of the Evidence Act referred to collec- 
tion of documents made by private per- 
sons and kept as a record in publie 
offices to which the public have generally 
access. He also relied on AIR 1967 Cal 
191 at page 195, where the Division 
Bench held that the official correspon- 
dence would come under Section 35 of 
the Evidence Act. The next case relied 
on by Mr. Bhabra is AIR 1953 Mad 785. 
It was held in that case that where ac- 
cording to the official practice, a book 
or a file of paper is maintained contain- 
ing the copies of the communications 
sent, the book or the copies thus main- 
tained itself is an official register within 
the meaning of Section 74 of the Evi- 
dence Act. In AIR 1972 SC 608, police 
report of election meetings were held 
to be relevant under Section 35 of the 


Evidence Act, 
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2. Mr. Mitter, however, submitted 
that Section 74 of the Evidence Act in- 
cludes public document and records of 
private documents. The public docue 
ments, in true sense of the term are 
those documents to which the public 
has the right of inspection and can take 
certified copies thereof and they must 
be records of the final act of the offi- 
cer concerned. Records relating to in- 
termediatory stages would mot be regard- 
ed as public documents. 


3. On the basis of the decisions re- 
ported in AIR 1918 Cal 988 (SB); ATR 
1967 Cal 191 and AIR 1972 SC 608, I 
have no doubt in my mind that 
the documents sought to be tendered by 
Mr. Bhabra, if they can be proved in a 
legal manner, will be relevant under 
Section 35 of the Evidence Act and will 
come under Section 74 of the Act. In 
_ view of my above finding I am not deal- 
ing with the nicety of law regarding 
the different classes of public documents 
on their different characteristics as point- 
ed out by Mr. Mitter as that would be 
beside the point, 

4, Mr. Bhabra submitted that these 
documents being original public docu- 
ments, their production in court is suff- 
cient to prove the execution and con- 
tents of these documents. He relied on 
AIR 1951 All 515, AIR 1954 Pepsu 84, 
AIR 1923 Cal 261, AIR 1933 Cal 178, 
ATR 1975 SC 308 and many other au- 
thorities from different High Courts. 


5. Mr. Mitter, the counsel for the 
defendant (Sic) (Plaintiff?), on the other 
- hand relied on AIR 1947 Cal 318, 

- ATR 1918 Cal 988 (SB); AIR 1973 
“ Bom 14 and a few other cases in 
support of his contention that the origi- 
nals of public documents have to be 
proved formally like any other private 
document. 


6. I find that AIR 1975 SC 308 is a 
clear authority on this point and as 
such I am dealing with this case in 
detail. In AIR 1975 SC 308 (Kanwarial 
Gupta v. Amarnath Chawla) it was an 
appeal under the Representation of the 
People Act 1951. In that case, under an 
order of the trial court, the Inspector 
General of Police submitted to the peti- 
tioner a chart giving all particulars of 
the election meetings held by the re- 
spondents. This chart was prepared 
from the reports of different public offi- 
cers who covered these public meetings. 
Tt was held by the Supreme Court in 
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that case relying on AIR 1972 SC 608 
that the reports were made by the 
public servants in discharge of their 
official duties and they were relevant 
under the first part of Section 35 of the 
Evidence Act. It was held at page 325 :— 

“This chart was obviously to be pre- 
pared from the official records in the 
possession of the Inspector General of 
Police which would be relevant under 
the first part of section 35 of the Evi- 
dence Act”, 


7. It was argued on behalf of the 
respondents in that case that if the 
chart would be treated as a piece of evi- 
dence then the respondents would be 
deprived of an opportunity to cross- 
examine the C.LD. officers who made 
the reports or maintained the official 
records from which the chart was pre- 
pared. Their objections were negatived 
by the Supreme Court. This judgment 
was delivered by Bhagwati J. who held 
at page 326:— 

“But that is no argument, because 
even if the reports made by C.I. D. off- 
cers or the official records maintained 
by the Inspector General of Police, had 
been produced by the Inspector General 
of Police, they would have been admis- 
sible in evidence under the first part 
of section 35 of the Evidence Act, with- 
out any oral evidence as to their con- 
tents being required to be given by the 
C.I.D. officers who made the reports 
or maintained the official records. The 
petitioner is, therefore, not unjustified 
in asking us to treat the chart as a piece 
of evidence with probative value, though 
it must be said that it is a weak type of 
evidence and standing by itself, with- 
out anything more, it cannot be regard- 
ed sufficient to establish the holding of 
a public méeting by the first respondent. 
It can, however, certainly be relied 
upon as a corroborative piece of evidence 
which may be considered along with 
other evidence for the purpose of decid- 
ing whether a particular public meet- 
ing was held in connection with the 
election of the first respondent”. 


8. This case lays down two princi- 
ples: (1) Original public documents in- 
cluding their contents can be proved by 
mere production in court without formal 
proof of their contents, (2) The contents 
of these documents will be treated as 
evidence with probative value although 
the writer of the documents will not 
be called as a witness. So far as the 
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first principle is concerned this deci- 
sion in AIR 1975 SC 308 overrules by 
implication the decisions reported in 
AIR 1947 Cal 318, AIR 1918 Cal 988, 
(SB) and AIR 1973 Bom 14 strongly 
relied on by Mr. Mitter in support of 
his contention that the original public 
documents must be formally proved 
like any other private document. 

9. The counsel for the plaintiff 
submitted that the contents of the docu- 
ments concerned were written hearsay 
evidence and could not be admitted in 
evidence at all. In support of his con- 
tention, he cited AIR 1954 Bom 305 
(Madholal Sindhu v. Asian Assurance 
Co. Ltd.) where Bhagwati J. held that 
proof of signature did not prove the 
correctness of the contents of the docu- 
ment. He then relied on AIR 1968 Bom 
112 where the Division Bench, on the 
basis of this observation of Bhagwati J. 
in AIR 1954 Bom 305 held at paragraph 
42 -— 

“The reason on which the decision of 
Bhagawati J. is based is not far to seek. 
The evidence of the contents contained 
in the document is hearsay evidence 
unless the writer thereof is examined 
before the court.” 

10. Mr. Mitter also cited AIR 1945 
Cal 492 on this point where it was 
held -— 

"A map by itself is nothing but state- 
ments made by the maker by means of 
lines and pictorial representations in- 
stead by word of month as to the state 
or configuration of a particular site and 
the objects standing thereon. To admit 
in evidence a map without calling the 
maker thereof is same as admitting in 
evidence statements made by a third 
party who is not called as a witness. In 
other words, it amounts to admitting 
hearsay”. 


11. He also relied on Halsbury’s Law 
of England Vol. 15, 3rd Edn., para 533 
at page 294 :— 

“Statements in documents may also 
be hearsay”. 

The reasons for excluding hearsay 
evidence was also given in para 534 of 
the same volume :— 

“The two principal objections, how- 
ever, appear to be the lack of an oath 
administered to the originator of the 
statement and the absence of opvortunity 
to cross-examine him.” 

12. One thing must be pointed out 
here that in AIR 1954 Bom 305, AIR 


Excalcer v. State 
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1968 Bom 112 and AIR 1945 Cal 492, 
the courts were dealing with the private 
documents. 


13. The rule of hearsay may not stand 
in the way of proving public documents 
because once it is proved that the docu- 
ments are official records or official 
correspondence, the court has to raise 
the presumption under section 114 (e) 
of the Evidence Act. The question of 
“hearsay” was not expressly taken 
in AIR 1975 SC 308 but the counsel for 
the respondent did expressly object 
against the admissibility of the chart 
on the ground that he would not be 
able to cross-examine the writer or 
the person who used to maintain the 
public records out of which the chart 
was prepared. But the Supreme Court 
overruled the objection by saying “That 
is no argument.” This establishes that 
in the opinion of the Supreme Court, the 
facts that the C.I, D, officer was not on 
oath and was not cross-examined, were 
immaterial for the purpose of admitting 
in evidence the contents of that chart. 
Tt has been expressly held by the Sup- 
reme Court in this case that the contents 
of a public document will be admissible 
in evidence in spite of the fact that the 
writer is not called as a witness. In re- 
spectful asreement with this decision I 
hold that the documents sought to be 
tendered by Mr. Bhabra are admissible 
in evidence without calling the writers 
thereof but this evidence being very 
weak in its probative value can be 
treated as corroborative evidence only. 
If however the writer is called as a 
witness, there the contents can be 
treated as an independent piece of evi- 
dence. In view of my finding I overrule 
the objections taken on behalf of the 
plaintiff against the admissibility of the 
contents in Exts. 120A, 120B and 120C 
and direct that these documents should 
go in as Exhibits unconditionally. 

Order accordingly. 
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Arbitration Act (1940), Sections 8, 9 — 
Arbitration clause — Interpretation 09 
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— Works contract with Government — 
Chief Engineer to act as Arbitrator and 
if unwilling to appoint another Arbitratar 
— Can act im either of the capacities 
but not in both — His keeping silence 
. for 5 months — Implies his acceptance 
— Failure to take any step implies 
negligence — Application under Sec- 
tion 8 maintainable. 


An Arbitration Clause in a works von~ 
tract with the Government inter alia pro- 
vided that in caseof dispute the Chicf 
Engineer ofthe Department is to act as 
the sole arbitrator or secondly is to 
act as a person designated under the 
agreement to appoint an arbitrator for 
the parties if he himself is unwilling or 
unable to act as the arbitrator. The 
Chief Engineer has the option either to 
act as the sole arbitrator or to appoint 
another arbitrator. Those two powers 
and/or authorities and/or capacities are 
disjunctive — one excludes the opera- 
tion of the other. The expression “un- 
willing or unable to act” occurring in the 
arbitration clause implies that the ap- 
pointment’ of Chief Engineer as an arbi- 
trator is not complete unless he accepts 
such position. He may intimate the par- 
ties in express terms that he would not 
act as an arbitrator or may appoint ano- 
ther arbitrator as soon as he is approach- 
ed by the parties to act as the arbi- 
trator. But if he does not signify his 
intention in any of the manner stated 
above then his silence may be construe? 
as his acceptance of his position as an 
arbitrator and his appointment as arbi- 
trator will therefore be complete and 
effective and he cannot thereafter act 
as persona designata and cannot appoint 
another arbitrator. Case law discussed. 

(Paras 4, 5, 6) 

Where a party called upon the Chief 
Engineer to enter upon the reference as 
the sole arbitrator but he kept silence 
for near about 5 months it implied that 
he accepted his position as an arbitrator. 
But the fact that he’ did not take any 
step to enter upon the reference raised 
the statutory presumption of negligence 
and refusal to act as an arbitrator with- 
in the meaning of Section 9. In such 
situation a party would be entitled to 
move the Court for appointment of ar- 
bitrator and it would not be necessary 
for the party to first move the Chief 
Engineer to nominate an arbitrator be- 
fore filing an application under Sec- 
tion 8. (Para 9) 
Cases Paras 
AIR 1969 Bom 227 5 
(1969) 2 QB 599: (1969) 2 All ER 144 

Tradax Export S. A. v. OEREN 
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Heranmay Dutt, for Petitioner: Am- 
aresh Chakbraborty, for Respondent. 


ORDER: — In April 1977 the peti- 
tioner entered into a contract with the 
respondent for execution of flood pro- 
tection work from chainage 903 to 308 
along the left bank of Mundeswari 
river. Such contract was arrived at by 
the acceptance of the petitioner’s tender 
No. 55/S/M of 77-78 in BF No. 2911 (i) (ii) 
by the respondent by its letter No. 296 
dated 11-5-77. Pursuant to this agree- 
ment, the respondent issued works order 
on or about 11-5-77. It is alleged that 
the petitioner had to execute various 
extra works in course of execution of 
the works under the contract at the m- 
stance of the respondent. Thereafter dis- 
putes and differences arose between the 
parties in connection with the said cov- 
tract which contained an arbitration 
clause as follows :— 


“Clause 25 — Except where otherwise 
provided in the contract all questions 
and disputes relating to the meaning of 
the specifications, designs, drawings and 
instructions hereinbefore mentioned and 
as to the quality of workmanship or ma- 
terials used on the work or as to any 
other question, claim, right, matter or 
thing whatsoever, in any way arising 
out of or relating to the contract, de- 
signs, drawings, specifications, estimates. 
instructions, orders or those conditions 
or otherwise concerning the works, or 
the execution or failure to execute the 
same, whether arising during the pru- 
gress of the work, or after the compie- 


tion or abandonment thereof shall he 
referred to the sole arbitration of the 
Chief Engineer of the Department. 


Should the Chief Engineer be for ary 
reason unwilling or unable to act as 
such aribitrator, such questions and d's- 
putes shal] be referred to an Arbitratur 
to be appointed by the Chief Engineer. 
The award of the arbitrator shall “e 
final, conclusive and binding on all par- 
ties to the contract.” 


2. By a letter dated 29-11-77, addres- 


sed to the Chief Engineer the petitioner 


called upon him to enter upon the refer- 
ence aS the sole arbitrator but the 
Chief Engineer sat tight over the matter 
and did not take any step. Thereafter 
by a notice dated 2-7-79 issued under 
Section 8 of the Arbitration Act 1940 
the petitioner called upon the respondent 
fo concur in the appointment of Sri 
Durga Mohan Mukherjee, a retired Chief 
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Engineer, Agriculture Department, as 
the sole arbitrator. The respondent did 
not concur in the said appointment and 
the statutory period of 15 days expired. 
Under the cricumstances the petitioner 
has taken out his present application 
under Sections 5, 8, 11 and 12 of the 
Arbitration Act for appointment of Sri 
Durga Mohan Mukherjee as the sole 
‘Arbitrator and/or for appointment of 
any fit person by Court as the Arbitrator 
on the ground that the Chief Engineer 
as the sole Arbitrator has neglected and 
refused to act, 


3. The respondent filed its affidavit- 
in-opposition through one Ramendra 
Mohan Ganguly affirmed on 19-11-79 
denying the allegations in the petition. 
In paragraph 11 of the said affidavit, the 
respondent has alleged that the notice 
dated 2-7-79 is bad in view of the fact 
that such a notice can only be issued 
after the Chief Engineer is called upon 
to nominate an arbitrator but he fails 
to do so. According to the respondent, 
the application is premature. 


4. The counsel for the respondent 
submitted that the petitioner has no 
right to move the Court for appointment 
of an arbitrator without first requesting 
the Chief Engineer to nominate an ar- 
bitrator in terms of the. express agree- 
ment between the parties. He sub- 
mitted that the court has no jurisdiction 
to appoint an arbitrator in absence of 
such a prior request. The petitioner's 
counsel disagreed with this submission 
on behalf of the respondent and stated 
that the appointment of the Chief Engi- 
neer as the sole arbitrator being com- 
plete, his unwillingness or inability to 
act is a ground for moving the court 
under Section 8 of the Act. To ascertain 
which view is correct, interpretation ard 
construction of the present arbitration 
agreement would be necessary. We 
very often come across this type of arbi- 
tration clause in almost all government 
contracts. It is a matter of public import- 
ance to know the exact scope and effect 
of this type of arbitration agreement. A 
close scrutiny of this clause would re- 
veal that the Chief Engineer is given two 
powers and/or authorities viz., the first 
is to act as the sole arbitrator and the 
second is to act as a person designated 
under the agreement to appoint an arbi- 
trator for the parties if he himself is 
unwilling or unable to act as the arbi- 
trator. If the Chief Engineer’s appoint- 
ment as an arbitrator is complete, as 
submitted by the petitioner, then.the in- 
evitable conclusion 
parties have authorised a negligent 
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arbitrator unwilling to act to nominate 
his own successor and to exclude the 
operation of Section 8 or 9 of the Act 
viz, Courts power to appoint in such 
cases. This type of appointment of an 
arbitrator by a negligent arbitrator is 
unknown in law. The Arbitration Act 
contemplates appointments in three 
ways — (1) appointment by parties to the 
contract (2) appointment by Court and 
(3) appointment by a third party expres- 
sly mentioned in the contract in accord- 
ance with Section 4 of the Act. The 
Act of 1940 provides that arbitrators can 
appoint umpire or umpires under certain 
circumstances but not an arbitrator. In 
view of this, it appears that if the ap- 
pointment of the Chief Engineer is cotn- 
plete and effective then he cannot act as 
persona designata and appoint another 
arbitrator. 


5. In my opinion, the proper con- 
struction of the agreement would be that 
under the contract, the appointment of 
the Chief Engineer is subject to his ac- 
ceptance of the position either as an 
arbitrator or as a persona designata. His 
confirmation is necessary. The parties 
have conferred two distinct separate 
and alternative capacities or rights to - 
the Chief Engineer — one is to act as 


the sole arbitrator provided he accepts 
such position, or as a person designated 
in the agreement to appoint an arbitra- 
tor for the parties in terms of Section 4 
of the Act. This appointment of an arbi- 
frator by the Chief Engineer as persona 
designata will not be a substituted 
appointment in his place and stead as 
his own successor but will be the first 
and original .appointment. The Chief 
Engineer has the option either to act or 
to appoint. Those two powers 
ond/or authorities and/or capacities are 
disjunctive — one excludes the opera- 
tion of the other. This would naturally 
mean that thè appointment of the Chief 
Engineer as the arbitrator is not com- 
plete unless he accepts such position and 
his acceptance is necessary for perfect- 
ing his appointment andhe isto signify 
in what manner he would act, either 
expressly or by implication by sore 
overt act. This can be done if he inti- 
mates the parties in express terms that 
he would not act as an arbitrator but 
would appoint one or by appointing 
another as soon.as he is approached by 
the parties to act as the arbitrator. f 
he does not signify his intention in any 
other manner stated above then his 
silence may be construed as his accent-| 


ance of his position as an arbitrator. It} 
is true that some courts in India have 
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held that the appointment of an arbitra- 
tor or umpire is complete as soon as it 
is made and to make the appointment 
complefe, it is not necessary to secure 
his consent. Those decisions were given 
by the Courts on the basis of the facts 
of the cases before them (1911) 13 
Bombay LR 826 (Mirza Sadik Hussain v. 
Mt. Kanzia Zoghara Begum), AIR 1927 
Sind 126 (Macdonald & Co. v. Naraindas 
Pokerdas) and AIR 1969 Bom 227 (Kashav- 
sing Dwarkadas v. Indian Engineer 
ing Co.) are authorities on this point. 
But close scrutiny of the facts of those 
cases would reveal that the arbitrators 
appointed in those cases were authorised 
to act in the capacity of arbitrators only 
and in fact all of them acted as such. No 
alternative power was conferred on them 
as has been done in the present case. In 
my opinion on the facts of the present 
case, the Chief Engineer was bound to 
elect and/or exercise his option as to in 
what capacity he would work soon after 
receipt of the letter of 29-11-77 and he 
should have signified his election either 
expressly or by implication by entering 
upon the reference or by appointing his 
nominee and all this should have been 
done within one month from the date of 
receipt of that letter. The facts of the 
present case being totally different from 
the facts in the cases mentioned above, 


the principles laid down thereunder will - 


not: apply in the present case. An arbi- 
tration agreement has to be construed 
‘and/or interpreted on the basis of the 
Janguage of the agreement. AIR 1967 Cal 
168 (M/s. Teamco Pvt. Ltd. v. T, M. S. 
Mani) is an authority on this point where 
the Division Bench of this High Court 
has held at page 170 paragraph 14: 


“Every agreement will have to be cor- 
strued with reference to the language 
used therein”, 


6. In my opinion, the words in the 
present agreement “should the Chief 
Engineer be for any reason unwilling or 
unable to act” simply means that if the 
Chief Engineer be for any reason uc- 
willing or unable to accept his position 


as an arbitrator then he would appoint 
another arbitrator for the parties, If 
be is unwilling or unable to arbitrate 
over the disputes himself, he is to in- 
form the parties about the same either 
expressly or by implication as aforesaid 
and immediately his appointment as the 
sole arbitrator will be infructuous. This 
proposition, that the appointment of an 
arbitrator is not complete without his 
acceptances will be found in many 
eases including (1969) 2 QB 599 (Tradax 
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State 
Export S. A, v. 


-where at page 607 it has been held: — 


“A mere nomination, unknown to the 
appointee, is not an “appointment” of 
him. It does not become an “appoint- 
ment” merely by being communicated to 
It becomes an “appoint- 
ment” of him as arbitrator only when 
he is effectively in the position of an 
arbitrator, clothed with the duties and 
authority of such. That stage of effective 
appointment is not reached before he 
has been told that it is desired to ap- 
point him in a particular matter and he 
has indicated his willingness to act in 
that matter.” 

7. On the basis of the language of 
the present agreement, I have no doubt 
in my mind that the “appointment” of 
the Chief Engineer as the “Sole Arbitra- 
tor” or as a “person designated” for the 
purpose of appointing an arbitrator for 
the parties is not complete until and un- 
less the same is made known to him 
and he gets an opportunity to elect and 
or to exercise his option and to signify 
his intention as to in what capacity he 
would act. Such intimation and/or con- 
sent may be given either expressly or | 
by ‘implication by entering upon the re- 
ference or appointing a nominee soon 
after he is approached by the party to 
act to arbitrate over disputes. If he 
keeps silent beyond the period of one 


month then that would signify three 
things: — ' 
1. He has accepted his position as an 
arbitrator. 


2 He has neglected or refused to act 
within the meaning of explanation 
to Section 9 of the Act. 

3. He has elected not to act as a per- 
sona designata. 


8. In those circumstances, a party to 
the arbitration agreement can always 
come to court under Sections 8 and 9 of 
the Act for appointment of an arbitrator 
by court after complying with all other 
formalities required thereunder. 


9. On the facts of the present case, 
I find that the Chief Engineer came to 
know about his appointments by the 
petitioner’s letter dated 15-1-79. In spite 
of such knowledge he kept silent tor 
over five months. This conduct on his 
part will clearly signify by implication 
that he has accepted his position as an 
arbitrator. The expiry of one month’s 
time from the date of receipt of the said 
letter dated 15-1-79 without any attempt 
on the part of the Chief Engineer to enter 
upon the reference will give rise to the 
statutory presumption of his negligence 
and -refusal to act as an arbitrator within 


90 Cal. 


the meaning of the explanation to S. 9 
of the Act. The statutory notice requir- 
ed under Section 8 of the Act has been 
duly served on the respondent and the 
statutory period of 15 days has expired, 
In the premises, I hold that the applica- 
tion is prefectly maintainable and the 
penitioner is entitled to the order prayed 
or. 


10. Mr. Mathura Nath Banerjee, 
Barrister-at-law is appointed arbitrator 
to arbitrate on the disputes between the 
parties. He is to enter upon the refer- 
ence forthwith and make and publish 
his award within 4 months from the date 
of entering upon reference, His remu- 
neration is fixed at 20 Gms. per sitting 
irrespective of hours, to be shared equal- 
ly by the parties. The arbitrator will 
be at liberty to appoint a clerk, steno- 
grapher and an interpreter, if necessary, 
and their remuneration will be decided 
at the meeting of the parties to be held 
by the arbitrator. All parties and the 
arbitrator to act on a signed copy of the 
minutes of the order on the undertak- 
ing of the petitioner’s Advocate on re- 
cord to draw up and complete this order. 
Cost, cost in the arbitration proceeding, 

Petition allowed. 


AIR 1980 CALCUTTA 90 
D. C. CHAKRAVORTI J. 


Sibapada Roy Chowdhury, Petitioner 
v. Sudhangsu Kumar Sen, Opposite Par- 


C. R. No. 981 of 1979, D/- 12-12-1979. 


(A) West Bengal Premises Tenancy 
Act (12 of 1956), S. 13 (1), (4) — Suit for 
eviction on grounds mentioned in Cls. (f) 


and (ff) of sub-section (1) — Decree for 
partial eviction of tenant — Duty of 
Court. : : 


It is not obligatory on the part of the 
Court in all cases where the landlord 
seeks to evict a tenant on the ground 
mentioned in clause (f) or. (ff) of Sec- 
tion 13 (1) to investigate the question 
whether the landlord’s requirement 
may be substantially satisfied by eject- 
ing the tenant from a part of the pre- 
mises. The provisions of sub-section (4) 
of Section 13 require the Court to pass 
a decree for partial eviction only in 
cases where the Court is of opinion that 
the requirement of the landlord may 
be satisfied by ejecting the tenant from 
a part only of the premises in his oc- 
cupation. (Para 13) 

In the present case there is nothing to 
indicate that the Court which passed 


LW/LW/G635/79/LGC 


Sibapada Roy v Sudhangsu Kumar Sen 


A.I RB, 


the decree was of the opinion that the 
landlord’s requirement would be met if 
there is a decree for partial eviction of 
the tenant. (Para 13) 


(B) Civil P. C. (1908), S. 47 — West 
Bengal Premises Tenancy Act (12 of 
1956), Section 13 (1) (f) and (ff) (as 
Amended in 1969) — Suit for eviction — 
Satisfaction of Court — Decree passed by 
Court even though requirement of 
Cl. (ff) not proved — Whether legal 
and executable — Powers of executing 
Court — Whether it can go behind the 
decree. 


Generally the Executing Court cannot 
go behind the decree nor can it 
question its legality or correctness. 
To this general rule there is an ex- 
ception furnished by cases where the 
decree sought to be executed is a nullity 
on the ground of want of inherent juris- 
diction of the court passing the decree, 
If the Court passing the decree lacks in 
inherent jurisdiction to pass the same, 
the judgment-debtor may before the 
Executing Court challenge the executa- 
bility of the decree. AIR 1977 SC 1201, 
Foll, (Para 16) 


Section 13 (1) of the Act prohibited 
the Court from passing an order or de- 
cree for recovery of possession in favour 
of the landlord against the tenant un- 
less the Court was satisfied, about the 
existence of any one or more grounds 
referred in clauses (a) to (h) of suh- 
section (1) of Section 13. In other words 
it may very well be said that unless the 
landlord succeeds in proving the exist- 
ence of any one of the grounds referred 
to above the Court has no jurisdiction 
to pass an order or decree for recovery 
of possession of the suit premises in 
favour of the landlord against the ten- 
ant. In such circumstances, the decree 
or order, as the case may be, will be a 
nullity and cannot be enforced in execu- 
tion (1969) 2 SCR 432 Rel. on. (Para 15) 


In view of the clear provisions of sub- 
section (1) of Section 13, it cannot be 
said that if a decree is passed by the 
Court even though the requirements of 
clause (ff) of Section 13 (1) be not prov- 
ed to the satisfaction of the Court, 
such decree may at best be illegal and 
ean be challenged in appeal or in second 
appeal but not before the Executing 
Court on the ground of its illegality. If 
a decree is passed by a Court in viola- 
tion of any rule of law where the Court 
did have inherent jurisdiction to pass it, 
such a decree, the executing Court would 
be- bound to execute, for, it is not for the 
executing Court to see whether the 
decree was according to law or not. But 





a 


1880 


when a Court passing the decree has no 
inherent jurisdiction to pass it the de- 
cree would be a nullity and the Execut- 
ing court is within its powers to take 
note of the fact that the decree is a nul- 
lity and to refuse to execute the same, 
(Para 17} 

In the instant case, if there be no find- 
ing recorded by the Court passing the 
decree that the landlord was not in pos- 
session of any reasonably suitable ac- 
commodation, the decree would be bad 
for want of inherent jurisdiction of the 


Court. (Para 18) 
Cases Referred: Chronological Paras 
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(FB) 19 
(1969) 2 SCR 432 15 


S. P. Roychoudhury and N. K. Ghosal 
for Petitioner; S. N. Mukherjee and S, K. 
Bansi, for Opposite Party No. 1. 


ORDER:— This Rule is directed against 
order No. 97 dated 27-1-79 made by the 
learned Munsif, 6th Court at Alipore on 
an application made by the tenant~judg- 
ment-debtor under Section 47 of the Code 
of Civil Procedure. By the said order the 
learned Munsif dismissed the Miscellane- 
ous Case arising out of the said applica- 
tion under Section 47 of the Code of Civil 
Procedure. 


2, The facts leading to the present ap- 
plication, stated succinctly, are as fol- 
lows :— 


Sometime in 1960, the decree-holder 
opposite Party No. 1 brought a suit for 
eviction against one Nalini Bhushan Roy 
Chowdhury, the predecessor-in-interest 
and the father of the petitioner and the 
opposite parties Nos. 2to 4 on the grounds 
that said tenant defaulted in payment of 
rent since September 1958, that the plain- 
tiff required the suit premises for his own 
use and occupation and for purposes of 
building and re-building and that the 
tenant sublet a portion without the know- 
ledge and consent of the landlord. In Feb- 
ruary 1963, the suit was decreed on the 
ground of reasonable requirement of the 
suit premises of the plaintiff for his own 
use and occupation. The appeal preferred 
from the decisions of the trial Court was 
dismissed by the learned Subordinate 
Judge 7th Court at Alipore. There was a 
second appeal filed from the decision of 
the Court of Appeal below and a Rule was 
issued calling upon the landlord decree- 
holder to show cause as to why further 
proceedings in the Title Execution Case 
No. 42 of 1964 arising out of the said de- 
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cree should not be stayed. The said Rule 
was issued on condition that the tenant- 
petitioner would vacate 3 rooms together 
with a kitchen and a bath room within a 
period of one month from the date of the 
Rule. 


3. The case of the tenant-petitioner 
is that in obedience to the said order of 
this Court delivery of possession of a por- 
tion of the suit premises was made. Ths 
truth of this fact was denied by the land- 
lord-decree holder. While making the 
said Rule absolute this Court directed 
that as the possession of about half the 
tenancy was delivered in pursuance of 
the order of this Court the tenant was to 
deposit Rs. 35/- instead of Rs. 70 p.m, 
and that he should go on depositing the 
rent every month at the rate of Rs. 35/- 
per month as aforesaid month by month 
in the trial Court within 15th of each 
following month and that in default the 
Rule would stand discharged. The origi- 
nal defendant-appellant died intestate 
on January 13, 1973 leaving behind the 
petitioner and opposite parties Nos. 2 to4 
as his heirs and legal representatives. 
On January 25, 1971, the aforesaid secoad 
appeal was dismissed for default. Some- 
time in 1973, the present petitioner filed 
two applications — one for restoration 
of the said second appeal and the other 
for . substitution — and the Rules which 
were issued on the basis of those two 
applications were ultimately discharged. 


4. In the said application under Sec- 
tion 47 of the Code of Civil Procedure, 
the case that was sought to be made out 
by the petitioner was as follows: 


The tenant in pursuance of the order 
of the Hon’ble High Court delivered pos- 
session of the first floor of the suit pre- 
mises to the authorised agent of the 
plaintiff and a fresh tenancy at a rental 
of Rs. 50/- per month was created on 
October 10, 1964 in respect of the rest 
of the premises. The judgment-debtor 
further paid a sum of Rs. 1000/- as ad- 
vance to the decree-holder and permitted 
him to construct a privy in the ground 
floor and as the decree was already 
satisfied by delivery of possession of the 
first floor of the suit premises in pursu- 
ance of the order of this Court, the Ex- 
ecution Case was not maintainable, 


5. The decree-holder opposite party 
denied the material averments made in 
the application under Section 47 of the 
Code of Civil Procedure. His: case vas 
that he did not authorise anyone to take 
delivery of possession on his behalf of 
the first floor and that the possession of. 
the first floor was not delivered to his 
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agent. 


He further denied that in pur- 
suance of any agreement any 


fresh 


tenancy in respect of the ground floor at’ 


the alleged rental of Rs. 50/- was creat- 
ed. He also denied that the alleged sum 
of Rs. 1000/- was paid to him. 


6. It may also be noted that two 
Letters Patent Appeals which were pre- 
ferred from the decision of this Court 
on the application for restoration and 
the application for substitution referred 
to above were dismissed by this Court. 
In the circumstances, the decree-holder 
opposite party asserted that the applica- 
tion under Section 47 of the Code of 
Civil Procedure was made with a view 
to harassing the decree-holder ‘and ought 
to be rejected. 

7. The learned Munsif who disposed 
of the said application under Section 47 
disbelieved the story of creation of a 
new tenancy as also the contention of 
the petitioner that’ the possession of the 
first floor of the suit premises was deliv- 
ered in pursuance of the order of this 
Court referred to above. In this view 
of the matter the learned Munsif dis- 
missed the Miscellaneous Case arising 
out of the said application under Sec- 
tion 47 of the Code of Civil Procedure. 

8. In the present Rule the decision of 
the learned Munsif on the said applica- 
tion under Section 47 of the Code of 
Civil Procedure was challenged. 


9. When the present Rule was taken 
up for hearing an application was filed 
praying for the amendment of the ap- 
plication under Section 47 of the Code 
of Civil Procedure. The application can- 
not be considered and ought to .be dis- 
missed outright as the decree-holder 
opposite party No. 2 was not given ear- 
lier notice of such application. A copy 
of that application was served at the 
time when the application was filed and 
that was when the present Rule was 
taken up for hearing. That application 
is accordingly dismissed. 


10. In support of the present Rule 
Mr. S. P. Roy Chowdhury the learned 
Advocate, for the petitioner, raises three 
questions. His first contention is that 
the matter should go back to the learned 
Munsif for reconsideration inasmuch as 
the learned Munsif did not take mto 
consideration important materials on re- 
cord. Mr. Roy Chowdhury draws my at- 
tention to the fact that while making 
absolute the Rule requiring the judg- 
ment-debtor opposite party to show 
cause why further proceedings in the 
connected Execution Case should not be 
stayed, the Court made the following 
observation : 
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“The Rule is made absolute with tbe 
fotlowing directions: 

(1) that because possession of about 
half of the tenancy has been delivered 
im pursuance of this Court’s order dated 
11-9-64, the rent which the petitioner is 
te deposit per month will be Rs. 35/- 
(Rupees Thirty Five) instead of Rs. 70/- 
(Rupees Seventy). The petitioner would 
go on depositing the monthly rent at the 
rate of Rs. 35/- month by month in the 
trial Court within the 15th of next! follow- 
ing month. In default the Rule will 
stand discharged. ............ sd 
and submits that this order recording the 
fact that possession of about half of the 
suit premises was delivered in pursuance 
of this Court’s order was not taken into 
consideration by the learned Munsif while 
hearing the Miscellaneous case arising 
out of the application under Section 47, 
This omission, according to Mr Roy- 
chowdhury, vitally affects the decision of 
the learned Munsif and the learned 
Munsif cannot be said to have duly ex- 
ercised his jurisdiction. In this regard 
Mr. Roychowdhury places reliance 
on the following lines appearing in 
Sambhu Dayal v. Pt. Basudeo Sahai, 
AIR 1970 All 525 (FB); 


“If a Court omits to consider a ma- 
terial on record having a bearing (in 
this case the material had a vital bear- 
ing) on the question to be decided by it 
or fails to apply its mind to or to record 
a finding on a crucial aspect of the case 
which cannot be ignored in the determi- 
nation of the controversy before the 
Court, it certainly acts illegally or 
at least with material irregularity in 
the exercise of its jurisdiction.” 


IL, Having regard to the facts and cir- 
eumstances of this case, I find no substance 
in this contention of Mr. Roychowdhury. 
Firstly, because the said order of this 
Court recording the fact that the pos- 
session of the first floor was delivered 
has no bearing on the question raised 
on behalf of the petitioner before the 
Executing Court to the effect that there 
was a fresh arrangement between the 
parties giving rise to a new tenancy, 
Even if it be accepted that the possession 
of a part of the premises in question was 
delivered to the decree-holder or his 
agent in obedience to an interim order 
by this Court that in no way proves or 
has any bearing on the question as to 
whether there was a new tenancy creat- 
ed by the parties concerned. Further 
it is the case of the decree-holder that 
there was no such delivery of possession 
of the first floor as alleged by the peti- 
tioner. It is the further case of the de- 
cree-holder that at the time of the hear- 
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ing of the Rule wherein the said order 
was made recording delivery of posses- 
sion of the first floor the decree-holder 
was not present and the learned lawyer 
appearing for him did not have the in- 
struction from the landlord decree-hol- 
der indicating that there was delivery 
of possession of the first floor as alleged. 
Under the circumstances, it cannot but 
be said that the order of this Court re- 
cording delivery of possession was not 
at all material for the purpose of 
establishing the alleged case of creation 
of new tenancy. Accordingly, the pro- 
position laid down in the Allahabad case 
referred to above has no application to 
the facts and circumstances of the pre- 
sent case. This contention of Mr. Roy- 
chowdhury fails and I find no necessity 
for requiring the Executing Court to re- 


consider the application under Sec- 
tion 47. 
12, The second contention of Mr, 


` Roychowdhury is that because of the 


contravention of the provisions of sub- 
section (4) of Section 13 of the West 
Bengal Premises Tenancy Act the decree 
which was sought to be executed was a 
nullity. The relevant part of the pro- 
visions of sub-section (4) of Section 13 
is as follows:— 


“Where the landlord requires the pre~ 
mises on any of the grounds mentioned 
in clause (f) or clause (ff) of sub-sec- 
tion (1), and the Court is of opinion that 
such requirement may be substantially 
satisfied by ejecting the tenant or a sub- 
tenant from a part only of the premises 
and allowing the tenant or the sub- 
tenant to continue in occupation of the 
rest, then, if the tenant or a sub-tenant 
agrees to such occupation, the Court 
shall pass a decree accordingly and fix 
the proportionate rent for the portion 
remaining in the occupation of the tenant 
or the sub-tenant”. 


13. I find it difficult to agree with 
Mr. Roychowdhury’s contention that it 
is obligatory on the part of the 
Court in all cases where the landlord 
seeks to evict a tenant on the ground 
mentioned in clause (f) or (ff) to inves- 
tigate the question whether the land- 
lord’s requirement may be substantially 
satisfied by ejecting the tenant from a 
part of the premises. The provisions of 
sub-section (4) of Section 13 require the 
Court te pass a decree for partial evie- 
tion only in cases where the Court is 
of opinion that the requirement of the 
landlord may be satisfied by ejecting 
the tenant from a part only of the pre- 
mises in his occupation. In the present 
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case there is nothing to indicate that the 
Court which passed the decree was of 
the opinion that the landlord’s require- 
ment would be met if there is a decree 
for partial eviction of the tenant, Ac- 
cordingly, this contention of Mr. Roy- 
chowdhury also fails, 


14, The last contention of Mr, Roy- 
chowdhuray is that in view of the amend- 
ment of Clause (f) of Section 13 (1) by 
the West Bengal Premises Tenancy 
(Second Amendment) Act (XXIV of 1969) 
no order or decree for recovery of pos- 
session of any premises shall be made 
by any court in favour of the landlord 
against the tenant unless the landlord 
succeeds in proving that he is not in 
possession of any reasonably suitable 
accommodation in terms of clause (ff) of 
Section 13 (1) in a case where the 
ground taken by the landlord is that the 
premises in question are reasonably re- 
quired by him for his own occupation, 
In the circumstances of the present case, 
Mr. Roychowdhury contends that the 
Court while passing a decree for evic- 
tion was lacking in inherent jurisdiction 
inasmuch as the landlord did not prove 
that he was not in possession of any rea- 
sonably suitable accommodation as re- 
quired by said clause (ff) of Section 13 
ef the said Act. 


15. Mr. Roychowdhury in this 
regard places reliance on the decisions 
in B. Banerjee v. Smt. Anita Pan AIR 
1975 SC 1146: 1976 (1) SCJ 274, Sunder 
Dass v. Ram Prakash, (1977) 2 SCC 662 
and Bahadur Singh v. Muni Subrat Dass 
(1969) 2 SCR 432. In B. Banerjee’s 
case (supra) the Supreme Court took the 
view that Section 13 of the said Amend- 
ing Act of 1969 makes the amendments 
effected in the relevant provisions of the 
West Bengal Premises Tenancy Act by 
Sections 4, 7, 8 and 9 of the said amend- 
ing Act expressly applicable to pending 
actions. The amendments referred to above 
shall be effective in respect of suits in- 
cluding appeals pending at the com- 
mencement of the said amending Act. It 
is further held in the said case of B, 
Banerjee (supra) that although the old 
clause (f) is substantially similar to the 
present clauses (f) and (ff), the latter 
impose more severe restriction protect- 
ing the tenants and much more has to 
be proved by the landlord now before 
he could get eviction than when he was 
called upon to prove under the earlier 
corresponding - provisions of the basic 
Act. In the present case, admittedly 
during the pendency of the second ap- 
peal in this Court the said amendments 
were effected in the West Bengal Pre- 
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mises Tenancy Act. Now the question 
that arises for consideration is whether 
the Court which passed the decree which 
is sought to be executed had no inherent 
jurisdiction to pass the same or whether 
the Court passing the decree had inherent 
jurisdiction to pass the same but the 
decree was illegal on the ground of con- 
travention of any rule of law. In the 
present case sub-section (1) of Section 13 
provides that notwithstanding anything 
to the contary in any other law’ no order 
or decree for the recovery of possession 
of any premises shall be made by any 
Court in favour of the landlord against 
a tenant except on one or. more of 
the ground stated in clauses (a) to (h) of 
that sub-section. Thus, Section 13 (1) pro- 
hibited the Court from passing 
an order or decree for recovery of 
possession in favour of the landlord 
against the tenant unless the Court was 
satisfied about the existence of any one 
or more grounds referred in clauses (a) 
to (h) of sub-section (1) of Section 13. In 
other words, it may very well be 
said that unless the landlord succeeds in 
proving the existence of any one of the 
grounds referred to above the Court has 
no jurisdiction to pass an erder or decree 
for recovery of possession of the suit pre- 
mises in favour of the landlord against 
the tenant. In such circumstances, the 
decree or order, as the case may be, will 
be a nullity and cannot be enforced in 
execution. This view finds support from 
the decision in said Bahadur Singh’s case 
(supra). : 


16. Generally the Executing Court 
cannot go behind the decree nor can it 
question its legality or correctness. To 
this general rule there is an exception 
furnished by cases where the decree 
sought to be executed is a nullity on the 
ground of want of inherent jurisdiction 
of the Court passing the decree. If the 
Court passing the decree lacks in inherent 
jurisdiction to pass the same, the judg- 
ment-debtor may before the Executing 
Court challenge the executability of the 
decree. This is the legal position as laid 
down in the case of said Sunder Dass 
(supra). 


17. Mr. Saktinath Mukherjee appear- 
ing on behalf of the opposite party No. 1 
contended that in the circumstances of 
the present case it could not be urged 
that the Court passing the decree in ques- 
tion was lacking in inherent jurisdiction. 
His contention is that the Court had 
jurisdiction to pass the decree in 
question and even though the decree 
that is passed may not be legal, the Ex- 
ecuting Court cannot refuse to execute 
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the decree on the ground that the decree 
was passed in violation of any law. In 
view of the clear provisions of sub-sec- 
tion (1) of Section 13 of the West Bengal 
Premises Tenancy Act, to which I have 
already referred. J find it difficult to agree] — 
with Mr. Mukherjee that if a decree is} 

passed by the Court even though the re-i 
quirements of clause (ff) of Section 13 (1)' 
be not proved to the satisfaction of the, 
Court, such decree may at best be illegal, 
and can be challenged in appeal or in: 
second appeal-but not before the Execut-i 
ing Court on the ground of its illegality.: 
Tf a decree is passed by a Court in viola-. 
tion of any rule of law where the Court 
did have inherent jurisdiction to pass it, 
such a decree, the executing Court would 
be bound to execute, for, if is not for 
the executing Court to see whether the 
decree was according to law or not. But 
when a Court passing the decree has no 
inherent jurisdiction to pass it the decree 
Executing} -y 
Court is within its powers to take note 
of the fact that the decree is a nullity 
and to refuse to execute the same. 


18. In the present case, if there be 
no finding recorded by the Court pass- 
ing the decree that the landlord was not 
in possession of any reasonably suitable 
accommodation, the decree would be 
bad for want of inherent jurisdiction of 
the Court. 


19. It is significant to note here that 
the question which was raised by Mr. 
Roychowdhury before me and which 
is now being discussed by me was not 
raised in the said second appeal, for the 
second appeal was dismissed for default, 
Further the question was not even raised 
before the Court hearing Letters Patent 
Appeals from the decision of this Court 
rejecting the application for restoration 
of the second appeal and the applicatian 
for substitution. The question was also not 
raised even before the executing Court. 
The executing Court did not have there- 
fore any opportunity to go into the question 
whether the decree was a nullity on the 
ground now urged before me by Mr. 
Roychowdhury. Further at the time 
of the hearing of this Rule, I wanted the 
parties to produce before me the judg- 
ment on the basis of which the decree 
in question was passed and also the re- 
spective pleadings of the parties. The 
parties failed to produce the judgment 
and a type-written plain copy of the 
pleading which was furnished by Mr. 
Mukherjee also does not indicate that 
there was any amendment effected in 
the pleadings after the passing of the 
said amending Act. Further, on the face 
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of the decree in question it is difficult 
to say whether the Court passing it was 
lacking in inherent jurisdiction. In sach 
circumstances, the Executing Court 
would be justified to go into the original 
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. records of the suit in question and to as- 
certain whether the trial Court did have 


jurisdiction to pass the decree in ques- 
tion. If the Executing Court on a con- 
sideration of the materials before the 
trial Court is of opinion that the trial 
Court did record a finding to the effect 
that the landlord in the present case 
was not in possession of any reasonably 
suitable accommodation, the Executing 
Court cannot refuse to execute the de- 
cree. If, on the other hand, the Execut- 
Ing Court finds that there was no such 
finding recorded by the trial Court or 
any of the appellate Courts and that 
without any such finding the decree was 
passed, the Executing Court would be 
justified in refusing to execute the 


- decree on the ground that the decree 


was passed by a Court having no in- 
herent jurisdiction to pass the same, 


20. In the circumstances aforesaid. 
the impugned order is set aside and the 


` case is sent back to the Executing Court 


which is to ascertain only in the light 
of the observations aforesaid whether 
or not the Court passing the decree had 
inherent jurisdiction to do so. If the 
Executing Court finds that the decree 
was passed by a Court having inherent 
jurisdiction it will proceed to execute 
the decree. But if it be found that the 
decree was passed by a Court having no 
inherent jurisdiction it would refuse to 
execute the decree as being one passed 
without jurisdiction. 


21. The Rule is accordingly made 
absolute, the impugned order is set aside 
and the case is sent back to the Execut- 
ing Court for a fresh decision in the 
light of the observations made above. 
There will be no order as to costs. 

s Rule made absolute. 
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SABYASACHI MUKHARJI, J. 
Madan Murari Verma, Petitioner v. 
Choudhuri Charan Singh and another, 
Respondents. 


C. O. No. 10725 (W) of 1979, D/- 11-12- 
1979. 

(A) Constitution of India, Arts. 74 (1), 
75 (3)— Choice of Prime Minister — 
President of India has to act in his own 
discretion — Primary factor is to assess 
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own discretion. 
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as to who will enjoy confidence of Par- 
lament. 

Under Art. 74 (1) of the Constitution 
of India, the President is bound to act 
in discharge of his function on the 
advice given by the Prime Minister and 
his Council of Ministers. That was the 
position judicially recognised before the 
42nd Amendment of the Constitution 
and now made expressly obligatory by 
the 42nd Amendment. However in 
making‘a choice of the Prime Minister 
the President has to act in his own dis- 
cretion and naturally he must take va- 
vious factors into consideration and the 
primary factors is his assessment as to 
who as Prime Minister and which body 
of Council -of Ministers will enjoy the 
confidence of the Parliament in terms 
of Art. 75 (3). But the President is not 
fettered in his choice except by his own 
assessment. (Para 9) 

When Shri Morarji Desai resigned as 
Prime Minister and the leader of opposi- 
tion recommended that Shri Charan 
Singh should be asked to form the 
Government, held in the facts and the 
circumstances of the case and in view of 
the conventions so far followed and re- 
cognised that the President of India was 
legally and constitutionally justified in 
calling upon Shri Charan Singh to form 
the Ministry. Whether he was politically 
so justified or not was not a matter fer 
the Court to determine. 

The Court could not sit in judgment 
on the political assessment of the Pre- 
sident, Case law discussed, (Paras 6, 9) 

(B) Constitution of India, Art. 74 (1) 
— President calling upon Shri Charan 
Singh to form Government — Also mak- 
ing suggestion to seek confidence jn 
House of People — Held on interpreta- 
tion of President’s letter that, “to seek 
confidence” was not a condition imposed 
for appointment as Prime Minister but 
was an act of highest propriety in view of 
the situation then prevalent — (Ques- 
tion whether the President was com- 
petent to impose such condition was left 
undecided.) (Para 11) 

(C) Constitution of India, Arts. 74 (1), 
75 (3) — President of India — Powers of 
Minister and 
his Cabinet — Advice to dissolve Parlia- 
ment — The President should normaily 
accept it — Ultimate choice is within his 
discretion. 

Where a Prime Minister and his coun- 
cil of Ministers resign and the Prime 
Minister advised the President to dissolve 
the Parliament the President has a wide 
ehoice to make and he must act on his 
He is not bound to ac- 
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cept the advice tendered by the Prime 
Minister though in normal! situation he 
should accept the constitutional pre- 
cedents and conventions. (Para 12) 


Held in the facts and circumstances of 
the case that the advice to dissolve the 
Parliament was given by the Charan 
Singh Cabinet when the Cabinet was 
functioning in terms of Art. 75 (3) and 
under Art. 74 (1) the President should 
normally accept such an advice and there- 
fore the advice to dissolve Parliament 
tendered on the 20th Aug., 1979 by Shri 
Charan Singh was not legally and con- 
stitutionally improper but the President 
was, however, free to accept that advice 
or not to accept that advice. If the Pre- 
sident had accepted that advice then the 
- President could not be said to have 
acted unconstitutionally. (Para 12) 

Held further that when Shri Morarji 
Desai resigned because he thought 
that he lacked the confidence and in the 
meantime Shri Jagjivan Ram was elected 
leader of the Janata Party it was not 
incumbent upon the President to ask him 
to form Government by the mere fact 
that there was a change in the leader- 
ship of the Janata Party. He must act 
on his own assessment. (Para 12) 


(D) Constitution of India, Art. 75 
~ Acceptance of resignation by Prime 
Minister and members of his Cabinet — 
Their continuing to hold office till fur- 
ther arrangement — No need to take 
fresh oath, 


The Prime Minister and the Council 


of Ministers hold office “during the 
pleasure of the President’. Thus when 
they tender their resignations they do 


not become effective unilaterally and 
their further continuance until alter- 
native arrangements are made is not a 
question of re-appointment and there- 
fore no question of taking fresh oaths 
of office and secrecy arises. AIR 1978 SC 
694, Disting. (Paras 15, 16) 
Further, even assuming that not tak- 
ing fresh oaths of office is a defect it can 
immediately be cured. Therefore the 
Court will not issue futile writ. (1916) 
1 K B 595 and AIR 1975 Delhi 66, Rel. 

on; ATR 1969 Cal 198 Disting. ` 
(Para 16) 


(E) Constitution of India, Arts, 74 (1), 
164 (1) — Scope of the Articles compared 
-- Advice given by Council of Ministers 
— Binding on the President under 
Art. 74 (1) — Art. 154 (1) does not indi- 
cate so expressly. (Para 17) 

(F) Constitution of India, Art. 226 — 


Rule Nisi — Issue of — Court must be 
satisied that arguable issues are raised 
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~ Fact that public controversy or public 
interest has been roused is not sufficient. 
AYR 1969 Cal 198 Rel. on. (Para 17) 


(G) Constitution of India, Art, 74 (1), 
-- Prime Minister and his cabinet enjoy- 
ing confidence of Legislature — Their . 
advice is normally binding on the Presi- 
dent — Their resignation before seeking 
confidence and continuing as care-taker 
government after dissolution of Parlia- 
ment — Can tender advice to the Presi- 
dent only in day-to-day administration 
and not in policy matters. 


The Courts must in exercising jurisdic- 
tion under Art. 226 avoid administrative 
and constitutional vacuum and deadlock. 
Constitutional problems must be viewed 
in a pragmatic way with public good in 
mind, (Para 19) 


In order to tender advice to the Pre- 
sident which is binding on him by virtue 
of Art. 74 (1) or by virtue of the con- 
stitutional precedents the condition 
precedent is the responsibility of the ex- 
ecutive to the legislative branch. The ex- 
ecutive must act subject to the control 
of the legislature, (Para 20) 


There is no constitutional precedent 
as to how far the advice of the Prime 
Minister and his Cabinet is binding on 
the President in a situation where the 
Prime Minister and his council of Minis- 
ters had never obtained and had never 
proven their majority in the House. of 
People and after their resignations have 
been accepted and after the dissolution 
of the House they were asked to con- 
tinue in office till alternative arrange- 
ments are made. There is no mention 
of any care-taker Government as such, 
in our Constitution or in the constitu- 
tional law, but such an extraordinary 
Situation calls for a care-taker Govern- 
ment and therefore, the Prime Minister 
and his Council of Ministers can in such 
situation only carry on day to day admin- 
istration in office which are necessary 
for carrying on “ for making alter- 
native arrangement”. In effect the Pre- 
sident is therefore, not obliged to accept 
their advice except for day-to-day ad- 
ministration and they should not make 
any decisions which are not necessary 
except for the purpose of carrying on the 
administration until other arrangements 
are made. This in effect means that any 
decision or policy decision or any matter 
which can await disposal by the Council 
of Ministers responsible to the House 
of People must not be tendered by them. 
With this limitation can only they func- 
tion. And in case whether such advice 
is necessary to carry on the day-to-day 
administration till -other arrangements 
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are made” or beyond that, the Pre- 
sident, is free to judge. _ (Para 20) 
Cases Referred : Chronological Paras 


(1978) WP Nos. 3671 and 3742 of 1979, D/- 
10-10-1979 (Mad) (FB) S. Ramaswami 
v. Sri Charan Singh 2 


AIR .1978 SC 694: 1978 Lab IC 660 14 
AIR 1977 SC 1361 19 
AIR 1975 Delhi 66 (FB) 16 


AIR 1974 SC 2192: 1974 Lab IC a 6, 20 
AIR 1971 SC 1002 , 8, a 
ATR 1970 SC 1102 

(1968) 72 Cal WN 328: AIR 1969 Cal 


198 17 
{1962) 369 US 186: 7 L ed 2d 663 Baker 
v. Carr 19 


AIR 1955 SC 549 


6 
(1916) 1 KB 595: 114 LT 463 R. v. 


Speyer 16 
Petitioner in person. Milan Kumar 
Banerjee, Addl. Solicitor General of 


India, Amitava Dutta (For No. 1) and 
S. K. Acharya, Advocate General, West 
Bengal, Soumen Bose, Sudipto Sarkar 
and Umesh Banerjee (For No. 2), For 
Respondents, 


ORDER:— The petitioner in this ap- 
plication is a citizen of India. In his ap- 
‘plication filed under Article 226 of the 
Constitution on 3rd of September 1979 
he has asked for a rule nisi upon the two 
respondents to show cause under what 
authority the respondent no. 1 and his 
colleagues resolved to advice the Pre- 
sident to dissolve the Lok Sabha on 20th 
of August,, 1979 and also a rule nisi upon 
the respondents to show cause why writ 
or order or direction in the nature of 
quo warranto should not be issued call- 
ing upon Choudhuri Charan Singh to 
show cause why he should not be re- 
moved from the office of the Prime Mi- 
mister. The petitioner also prays for an 
ad interim order of injunction restrain- 
ing the respondent no. 1 from function- 
- ing as the Prime Minister of India till 
the disposal of the petition. After the 
application was filed it came up in the 
list on the 4th of September 1979 and 
instead of issuing a rule nisi I directed 
the respondents to file affidavits and the 
respondents have filed affidavits and I 


have heard this matter as a contested 


application. 


2. It is not necessary for me to set 
out in detail the events that took place 
after the monsoon session of the Union 
Parliament began on the 9th of July, 
1979. These events are of very recent 
origin and are fresh in public memory, 
It is not necessary to recapitulate them 
and these have been practically in near 
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exhaustive manner set out in the Full 
Bench decision of the Madras High Court 
in the . case of S. Ramaswami v. Sri 
Charan Singh (W.P. No. 3671 of 1979), 
and O. V. Alagesan v. Union of India 
(W.P. No. 3742 of 1979), The judg- 
ment was delivered on 10-10-1979. I 
will only, therefore, refer to certain re-' 
levant facts which are necessary for 
the purpose of determining the issues 
involved in this case. It is necessary to 
set out the contents of certain letters. 
The first one is the letter whereby the 
President invited the respondent no. 1 


‘to become the Prime Minister of India 


and form the Government. It may be 
mentioned that before that the Presi- 
dent had asked Sree Morarji Desai, 
leader of the Janata Party in Lok Sabha 
and who had prior thereto tendered re- 
signation of himself and his Council of 
Ministers on 15th July, 1979 without 
facing the no-confidence motion and 
whose resignation had been accepted and 
who had been asked by the President 
“to continue in office till a new Govern- 
ment is formed” had made his claim to 
form the new Government on ‘the basis 
of his supporters. 


The President who had asked the res- 
pondent No. 1 to submit the list of his 
followers to judge his ability to form the 
Government had also submitted his list. 
Thereafter the following correspondence 
followed, The following is the text of 
the President’s letter to Mr, Charan 
Singh: 


“Dear Mr. Charan Singh, 

Please refer to the correspondence rest- 
ing with your letter dated 25th July and 
the discussion which your representa- 
and those of Mr. Morarji Desai. 
held with my secretary yesterday even- 
ing and this morning. After considera- 
tion of all relevant aspects of the matter, 
I find that you enjoy the support of more 
members of the Lok Sabha than Mr. 
Morarji Desai. I, therefore, call upon 
you to form a Government. Please let 
me have the names of persons to be ap- 
pointed. to the Council of Ministers. 

I trust that in accordance with the 
highest democratic traditions and in the 
interest of establishing healthy conven- 
tions you would seek a' vote of confi- 
dence in the Lok Sabha at the earliest 
possible opportunity, Saye by the third 
week of August 1979, 


Following is the 
Singh’s 


text of Mr. Charan 
letter dated August, 20, 1979 


. addressed to the President of India, 
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“My Dear Rashtrapatiji, 


The Cabinet met this morning and 
took a decision as follows :— 


“We had formed the Government with 
a view to restoring effective democracy 
and secularism. We had further hoped 
‘that we would be able to bring light 
into the life of the deprived and the 
down-trodden, to restore confidence 
amongst the minorities and weaker 
sections which had badly been shaken 
especially during previous regime, we 
regret, however, that communal and 
authoritarian forces have conspired to 
defeat our aims of building a society, by 
and large, based on the teachings of 
Gandhiji. The Cabinet, therefore, de- 
cides to resign. It further resolves to 
advise the President that.in view of the 
present situation, arrangements should 
be made for a fresh mandate being ob- 
tained from the People.” 


In the light of the above, I hereby 
tender my resignation and that of~my 
Counsil of Ministers. 


- Further, I advise that in view of the 
present situation, arrangements may be 
made for a fresh mandate being .obtained 
ffrom the people. 

Yours Sincerely 


Sd/- Charan Singh” 


3. I may incidentally mention that 
these two letters were not originally an- 
nexed by the respondents in their affix 
davits-in-opposition in this case. But I 
had directed learned Additional Solicitor 
General to produce before me the copies 
of these two letters. The hearing of 
this application was adjourned for one 
day for this purpose. Learned Additional 
Solicitor General has informed me that 
those copies might be made available but 
that will take time as according to the 
contention production of these documents 
would require the personal sanction of 
the President and as the President was 
on tour out of the capital it would take 
a little time. But he very fairly submit- 
ted that he did not want to hold, up the 
hearing of this application .and on in- 
struction on behalf of the respondents 
Nos. 1 and 2 he submitted to me these 
two reproductions of the newspaper re- 
ports of letters to be authentic copies 
of the letters and may be relied on by 


the Court. 


4 On the 20th of August, 1979 the 
President of India wrote to the Prime 
Minister as follows:—. — 
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i “Rashtrapati Bhavan, New Delhi 
No. F. 2-CA(1)/79 20th August 1979, 
My dear Sri Charan Singh, 

I have received your letter dated the 
20th August, 1979 tendering your re- 
signation and that of your Council of 
Ministers. I accept the resignations and 
request to you and your colleagues to 
continue in office till other arrangements 
are made, 
Regards, ; 

Yours Sincerely, 
Sd/- Sanjiva Reddy” 

This is part of the annexure to the 
affidavit-in-opposition by the Secretary, 
Ministry of Home Affairs of the Govern- 
ment of India, as well as parť of the an- 
nexure of the affidavit by Choudhuri 
Charan Singh filed in these proceedings. 

5. In view of the points taken in this 
petition, in my opinion, the following 
questions arise for consideration :— 

(1) Whether the President of India 
was justified in calling upon the respon- 
dent no. 1 to form the Ministry as he did? 

(2) Whether the respondent no. 1 and 
his Council of Ministers were competent 
to function “to aid and advise” the Fre- 
sident in terms of Art. 74 (1) of the Con- 
stitution of India until the respondent 
No. 1 and his Council of Ministers tender- 
ed resignations on the 20th August, 1979? 

(3) Whether the President called 
upon the respondent no. 1 to form the 
Government upon the condition that re- 
spondent no. 1 and his Council of Minis- 
ters obtained the sanction of the Lok 
Sabha by the 3rd week of August, 1979 
and if so, whether the President was 
competent to impose such a condition 
and whether the respondent no. 1 and 
his Council of Ministers were competent 
to function without fulfilling the said 
condition? : 

(4) Whether the respondent No. I 
was competent to resign and advise the 
dissolution of the Lok Sabha simul- 
taneously, in the facts and the circum- 
stances of this case? 

(5) Whether, after the resignations 
of the respondent No. 1 and Council of 
Ministers were accepted by the President 
the respondent No. 1 and the Council 
of Ministers were competent of function 
without taking any fresh oaths of office 
under Art. 75 (4) of the Constitution? 

6. The first question, therefore, is 
whether the President was justified in 
calling upon the respondent No. 1 to 
form the Ministry and to advice the 
President about the formation of the 
Council of Ministers as he did, in the 
facts and circumstances, of the case. 
Both by the British conventions as well 
as by the decisions of the Supreme Court 
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of India this point, in my opinion, is 
settled. Reliance in this connection may 
be placed on the observations of the 
Supreme Court in the case of Samsher 
Singh v. State of Punjab AIR 1974 SC 
2192 where Chief Justice Ray observed 
at page 2199 of the report as follows :— 


“This Court has consistently taken the 
view that the powers of the President 
and the powers of the Governor are si- 
milar to the powers of the Crown under 
the British Parliamentary system. (See 
Ram Jawaya Kapur v. State of Punjab 
(1955) 2 SCR 225 at pp. 236-237: (AIR 
1955 SC 549 at p. 556); A. Sanjeevi Naidu 
v. State of Madras, (1970) 3 SCR 505 at 
p. 511: (AIR 1970 SC 1102 at pp. 1106 
and 1107); U. N. Rao v. Indira Gandhi, 
(1971) Supp SCR 46: (AIR 1971 SC 
1002). In Ram Jawaya Kapur’s case 
(Supra) Mukherjea, C. J. speaking for 
the Court stated the legal position as 
follows. The executive has the primary 
responsibility for- the formulation of 
governmental policy and its transmission 
into law. The condition precedent to the 


exercise of this responsibility is that the 


executive retains the confidence of the 
legislative branch of the State. The in- 
itiation of legislation, the maintenance 
of order, the promotion of social and 
economic welfare, the direction of for- 
eign policy, the carrying on the general 
administration of State are all executive 


functions. The executive is to act sub- 


ject to the control of the legislature. The 


executive power of the Union is vested 
in the President, ‘The President is the 
formal or constitutional head of the 
executive. The real executive powers 
are vested in the Ministers of the Cabinet. 
There is a Council of Ministers with the 
Prime Minister as the head to aid and 
advise the President in the exercise of 
his functions’. (underlined by me). 


7. In this connection it is also in- 
structive to refer to the observations of 
Mr, Justice Krishna Iyer at page 2212 of 
the report where His Lordship observed 
as follows :— 

"103. The law of our Constitution, 
any student of Indian political history 
and of comparative constitutional sys- 
terms will agree, is partly eclectic but pri- 
marily an Indo-Anglian version of the 
Westminster model with  quasi-federal 
adaptations, historical modifications, 
geo-political mutations and homespun 
traditions — basically a blended brew of 
the British Parliamentary system, and 
the Government of India Act 1935 and 
near-American, nomenclaturewise and 
in some other respects, 
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104. Not the Potomac, but the Tha- 
mes, fertilises the flow of the Yamuna, 
if we may adopt a riverine imagery. In 
this thesis we are fortified by precedents 
of this Court, strengthened by Consti- 
tuent Assembly proceedings and rein- 
forced by the actual working of the 
organs evolved for about a ‘silver jubilee’ 
span of time”. 

But the material portion in my opinion 
which is very relevant for the present 
purpose is the observations of Mr. Jus- 
tice Krishna Iyer in his Lordship’s con- 
curring judgment appearing at page 2230 
of the report where his Lordship ob- 
served as follows :— 


“We declare the law of this branch of 
our Constitution to be that the Presi- 
dent and the Governor, custodians of all 
executive and other powers under 
various Articles shall, by virtue of these 
provisions, exercise their formal con- 
stitutional powers only upon and in ac- 
cordance with the advice of their min- 
isters save in a few well-known excep- 
tional situations. Without being dog- 
matic or exhaustive, these situations re- 
late to (a) the choice of Prime Minister 
(Chief Minister), restricted though this 
choice is by the paramount consideration 
that he should command a majority in 
the House (b) the dismissal of a Govern- 
ment which has lost its majority in the 
House but refuses to quit office:; (c) the 
dissolution of the House where an appeal 
to the country is necessitous, although in 
this area the Head of State should avoid 
getting involved in politics and must be 
advised by his Prime Minister (Chief 
Minister) who will eventually take the 
responsibility for the step. We do not 
examine in detail the constitutional pro- 
prieties in these predicaments except to 
utter the caution that even here the 
action must be compelled by the peril 
to democracy and the appeal to the 
House or to the country must become 
blatantly obligatory.” 


It has to be borne in mind that even 
before the 42nd Amendment of the Con- 
stitution Chief Justice Ray had observ- 
ed in the passage quoted above that the 
powers of the President and the powers 
of the Governor are similar to the 
powers of the Crown under the British 
Parliamentary System. It is, therefore, 
material to bear in mind the conventions 
that guide the exercise of discretion in 
the British Parliamentary System. For 
this purpose reference must necessarily 
be made to Halsbury’s Laws of England, 
Fourth Edition, Volume 8, pages 540-541 
at paragraphs 818 and 819. There it has 
been recognised that existence of some 
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conventions is certain and could be de- 
fined accurately. The nature and the 
existence of others are subject to vary- 
ing degrees of doubt. In this connection 
Halsbury refers to the part played 
by the Sovereign in choosing a Prime 
Minister when there is no clear ma- 
jority in the House of Commons. The 
learned editors also recognised at para- 
graph 818 referred to hereinbefore, 
that there could therefore be no 
authoritative source to which reference 
can be made to ascertain whether a 
convention exists or what it is. One 
could only refer to the works on con- 
stitutional law or on constitutional or 
political history or the biographies of 
- public figures, more especially where 
they deal with crises of one kind or 
another. At paragraph 819 the learned 
editors however recognised that the para- 
mount convention is that the Sovereign 
must act on the advice tendered to her 
by her ministers, in particular the Prime 
Minister. She must appoint as Prime 
Minister, that member of the House of 
Commons who commands the confidence 
of the House and must appoint such per- 
sons to be members of the ministry and 
the Cabinet as he’ recommends. She 
must, in ordinary circumstances, accept 
any recommendation he may submit 
that Parliament be dissolved. In this 
connection the learned editors also ob- 
served that no Prime Minister in the 
United Kingdom has been refused a dis- 
solution over a century, although in 
1924 Asquith expressed the opinion that a 
Prime Minister leading a minority gov- 
ernment was not entitled to dissolution 
and George V regarded himself .as exer- 
cising an unfettered discretion in grant- 
ing a dissolution to Mac Donald. Accord- 
ing to the learned editors it would seem, 
therefore, that the Sovereign is not in 
all circumstances obliged to grant a 
Prime Minister’s request for dissolution. 
The exercise of the royal prerogative 
in this respect is unlikely to be deter- 
mined solely by past usages and prece- 
dents. The minimum criteria which are 
likely to be met before the Sovereign 
would consider refusing such a request 
from the Prime Minister are (1) belief 
that the existing Parliament was still 
vital, viable and capable of doing its 
job; (2) belief that a general election 
would be detrimental to the national 
economy; and (3) an alternative Prime 
Minister could be found who would be 
capable of commanding a working majo- 
rity in the House of Commons and thus 
able to form a government for a reason- 
able period. A clear distinction must 
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be drawn between the existence of the 
prerogative to refuse a request for a 
dissolution and the question whether in 
any particular set of circumstances the 
Sovereign would regard it as the best 
interest of the nation to refuse a dissolu- 
tion. In this context, therefore, it may 
not be inappropriate to refer to certain 
observations from the Constitutional and 
Administrative Law by S.A. de Smith, 
Third Edition, where the learned author 
has referred to the conventions of the 
Constitution and at pages 104-105 the 
learned author has mentioned about the 
conventions that guide situations of this 
nature. Here also the author has re- 
cognised that in 1924, George V granted 
a dissolution to Mac Donald when the 
first Labour Government was defeated 
on a matter of confidence in the House. 
He did not, however, consider himself 
constitutionally obliged to grant the 
request. Refusal must still be more re- 
adily. justifiable according to the learned 
author if the rebels were known to be 
prepared to form a coalition Government? 
with an opposition party, or if the 
country was in the throes of serious 
economic crisis or widespread civil strife. 
A Prime Minister who has actually been 
repudiated by his own parliamentary 
party in favour of one of his colleagues 
can claim no constitutional right at all 
to demand a dissolution. The learned 
author has also recognised that it is pos- 
sible to imagine a marginal situation in 
which the fact that the General Election 
had been held only a short while pre- 
viously might tip the balance against 
granting a request for a dissolution and 
at page 148 the learned author has sum- 
marised the modern conventions concern- 
ing the Prime Minister and the Cabinet 
and item 4 of the summary states that 
the general rule is that in appointing a 
Prime Minister, the Queen should com- 
mission that person who appears best 
able to command the support of a stable 
majority in the House of Commons. At 
page 153, there the author has recognis~- 
ed that when the Parliament is dissolved 
the Government continues in office: it 
vacates office only if the election results 
show that it has lost its majority in the 
House, in which case it must resign. 
Similarly, reference may be made to 
O. Hood Phillips’ Constitutional and 
Administrative Law, Sixth Edition where 
at page 104 the learned author has de- 
scribed the nature and purpose of con- 
stitutional conventions and at pages 344 
and 145 has discussed the conventions 
regarding the prerogative of dissolution. 
The petitioner strongly relied on conven- 
tion (e) at page 145 where it is stated by 
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the learned author that if the Govern- 
ment is defeated in the House of Com- 
mons on a motion of confidence or a 
motion of no confidence, the Prime 
Minister must either ask for a dissolu- 
tion or tender resignation of himself and 
his ministerial colleagues. Where there 
is a dissolution which is the usual course, 
Ministers retain office during the ensu- 
ing general election. The petitioner 
relied on this passage in support of his 
contention that it is only an alternative 
for the Prime Minister when the Govern- 
ment is defeated or lost the confidence 
of the Parliament, he can either ask for 
a dissolution or tender resignation. He 
cannot simultaneously do both. 


8. This question is also in my opinion 
to a very large extent covered by the 
observations of the Supreme Court in 
the case of U. N. Rao v. Indira Gandhi 
AIR 1971 SC 1002, where Chief Justice 
Sikri observed as follows :— 


“Now comes the crucial clause (3) of 
Art. 75. The appellant urges that the 
House of People having been dissolved 
this clause cannot be complied with 
According to him it follows from the 
provisions of this clause that it was con- 
templated that on the dissolution of the 
House of People the Prime Minister and 
the other ministers must resign or be 
dismissed by the President and the Pre- 
sident must carry on the Government as 
best as he can with the aid of the Ser- 
vices. As we have shown above. 
Art. 74 (1) is mandatory and therefore, 
the President cannot exercise the execu- 
tive power without the aid and advice 
of the Council of Ministers. We must 
then harmonise the provisions of 
Art. 75 (3) with Art. 74 (1) and Art. 
75 (2). Article 75 (3) brings into exis- 
tence what is usually called ‘“Responsi- 
ble Government”. In other words the 
Council of Ministers must 
confidence of the House of People. While 
the House of People is not dissolved 
under Art. 85 (2) (b), Art. 75 (3) has full 


operation. But when it is dissolved the 
Council of Ministers cannot naturaliy 
enjoy the confidence of the House of 


People. Nobody has said that the Coun- 
cil of Ministers does not enjoy the con- 
fidence of the House of People when it 
is prorogued. In the context, therefore, 
this clause must be read as meaning that 
Art. 75 (3) only applies when the House 
of People does not stand dissolved or 
prorogued. We are not concerned with 
the case where dissolution of the House 
of People takes place under Art. 83 (2) 
on the expiration of the period of five 
years prescribed therein, for Parliament 
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has provided for that contingency in 
Section 14 of the Representation of the 
People Act, 1951”. 

It may incidentally be referred to that 
it is advisable in constitutional matters 
for this Court to decide only those points 
which arise for determination on the 
facts of the case. See the observations of 
the Supreme Court in the case öf U, N. 
Rao v. Indira Gandhi AIR 1971 SC 1002. 


9. In view of the aforesaid decisions 
and the conventions of the British Palia- 
mentary System which have been more or 
less accepted in this country, in my opini- 
on, though under Art. 74 (1) of the Con- 
stitution of India the President is bound 
to act in discharge of his functions on 
the advice given by the Prime Minister 
and his Council of Ministers, even 
though that was the position judicially 
recognised before the 42nd Amendment 
of the Constitution and now made ex- 
pressly obligatory by the 42nd Amend- 
ment, in making a choice the Pre- 
sident has to act in his own dis- 
cretion and naturally he must take 
various factors into consideration 
and the primary factor is his assessment 
as to who as Prime Minister and which 
body of Council of Ministers will enjoy 
the confidence of the Parliament in 
terms of Article 75 (3) of the Constitu- 
tion. But the President is not fettered in 
his choice except by his own assessment. 
Therefore, in the event that had happen- 
ed since the resignation of Shri Morarji 
Desai as Prime Minister being the leader 
of the Janata Parliamentary Party 
and the recommendation of the leader of 
the opposition that the respondent No. 1 
should be asked to form the Government, 
in my opinion, the President of India in 
the facts and circumstances of this case 
legally and constitutionally was justified 
in calling upon the respondent No. 1 to 
form the Ministry as he did. Whether 
he was politically so justified or not is 
not a matter for this Court to determine. 
This Court cannot sit in judgment on the 
political assessment of the President. 
For that, in a democratic country he is 
answerable at the bar of the popular ver- 
dict, The question No. 1 must therefore 
be decided in favour of the respondents 
in view of the authorities noted and in 
view of the conventions so far followed 
and recognised. 


1@. So far as the question No. 2 is 
concerned, in my opinion, so long as 
there was a Council of Ministers and as 
there was a Parliament functioning to 
which constitutionally and theoretically 
the said Council of Ministers were re- 
sponsible, in my opinion, the respondent 
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No. 1 and his Council of Ministers were 
competent constitutionally and legally to 
function and aid and advise the President 
in terms of Article 74 (1) of the Constitu- 
tion until 20th of August, 1979. Here, 
again whether they were justified to so 
function politically or not is also not a 
matter for this Court to determine. The 
question No. 2 indicated before must na- 
turally therefore be again answered in 
favour of the respondents, 


11. The next question that falls for 
consideration is whether in fact the Pre- 
sident called upon the respondent No. 1 
to form the Government upon the Condi- 
tion that the respondent No. 1 and his 
Council of Ministers obtain sanction of 
Lok Sabha by 3rd week of August, 1979. 
Reading the communication which I have 
set out hereinbefore whereby the respon- 
dent No. 1 was asked to form the Govern- 
ment by the President, in my opinion, 
this was not a condition of appointment. 
But the President, if one may say so 
with respect, that in the uncertaih period 
through which parliamentary affairs 
were passing at that stage, suggested the 
course he did; he was justified in suggest- 
ing that the respondent No. 1 and his 
Council of Ministers should publicly de- 
monstrate their responsibility by seek- 
ing a vote of confidence at the earliest 
possible opportunity say by 3rd week of 
August, 1979. Strictly speaking, in terms 
of the Constitution the President was not 
competent to impose any condition. But 
as I have read the letter I have found 
that no such condition was in fact im- 
posed. So I need not decide in this ap- 
plication whether in view of the fact 
that the Council of Ministers -continue in 
office “at the pleasure of the President” 
the President was competent to impose 
such a condition. This is certainly a 
‘matter of some doubt. But this doubt 
does not call for a solution, in the facts 
and circumstances, of this case as I have 
found that the President did not impose 
any condition but merely made a sugges- 
tion in which if I may say so with great 
respect the President acted with the 
highest propriety. This disposes of the 
question posed before. 


12, The next question that calls for 
consideration, is, whether the respondent 
No. 1 and his Council of Ministers were 
competent to resign and advise the Pre- 
sident the dissolution of the Lok Sabha 
simultaneously in the facts and circum- 
stances of this case. Here, again, the 
circumstances under which the letters of 
resignation were sent have been set out 
in the petition briefly and not incorrectly 
and also set out in Full Bench decision 
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of the Madras High Court referred to 
hereinbefore. It is true in some cases 
after being defeated in the House of 
Commons in England the Prime Minister 
either continues in office and asks for 
dissolution of the House and verdict from 
the people and in some cases he resigns 
to give the Crown or the Sovereign tha 
liberty to choose the succeeding Prime 
Minister. It is in that context perhaps 
de Smith at page 145 of his book referred 
to hereinbefore has spoken in the alter- 
native and not as a conjunctive power of 
the Prime Minister. But the President 
retains as a prerogative his right to ac- 
cept the advice of dissolution tendered 
by the Prime Minister. As we have seen, 
George V accepted the advice of a 
minority Government to dissolve the 
Parliament. It is, here, again in my 
opinion, the President has a wide choice 
to make and he must act on his own dis- 
cretion. He is not bound to accept the 
advice tendered by the Prime Minister 
though in normal situation he should 
accept by the constitutional precedents 
and conventions. In this case, there are 
various factors which the President has 
to take into consideration. Sri Morariji 
Desai was the leader of the Janata Par- 
liamentary Party and as such leader of 
the Parliamentary Party in the Lok Sabha 
he was the Prime Minister, because he 
apprehended that he had lost the con- 
fidence of the House, he tendered his 
resignation before the vote of no confi- 
dence was taken up for consideration. 
But in tendering his resignation the 
Prime Minister had not asked for dis- 
solution of the House. He, therefore, did 
not at that time seek. any vote of confi- 
dence from the people, leaving the Pre- 
sident the choice either to call someone 
else in his discretion to form the Govern- 
ment or to dissolve the House. The Pre- 
sident following the ordinary convention 
asked the leader of the opposition who 
had tabled the vote of no confidence to 
form the Government. After some nego- 
tiations and attempts the leader of the 
opposition expressed his inability to form 
the Government and conveyed his re- 
quest to the President to ask the respon- 
dent No. 1 to form the Government. In 
the meantime, Sri Morarji Desai had 
again made a claim to form the Govern- 
ment. The President asked both respon- 
dent of No. 1 and Sri Morarji Desai as 
leader of the Janata Party to submit lists 
of their supporters. On the assessment 
of the said lists it was found by the Pre- 
sident that the respondent No. 1 had a 
chance of being able to form a stable 
Govt. for sometime. He accordingly 
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called upon the respondent No. 1 to form 
the Government in the manner indicated 
before. But before respondent No. 1 
could face the vote of confidence tabled 
by him some of his supporters withdrew 
support and the President accepted the 
resignation on the decision and the advice 
. of the Cabinet to dissolve the Parliament, 
It was felt by some that he should have 
asked Sri Jagjivan Ram who had in the 
meantime been elected Leader of the 
Janata Party, a party whose leader was 
the Prime Minister and who had resign- 
ed because he thought that he lacked 
the confidence of the House and who 
had not advised dissolution of the 
House. Whether the President should 
have asked the same party by the mere 
fact that there was change in the leader- 
ship to form the Government or accept tha 
advice of the Prime Minister and his 
Council of Ministers and dissolve the 
House, is a matter which constitutionally 
and by convention is within the discre- 
tion of the President. He must act on 
his own assessment. He is not bound 
constitutionally and legally by the advice 
given by such a Prime Minister and 
Council of Ministers nor was he bound 
to call upon the new leader of the same 
party which had not faced the vote of 
. confidence to form the Ministry. Whe- 
ther the President thought that it was a 
futile exercise or whether the President 
thought that the special provisions of the 
Constitution for the scheduled castes and 
scheduled tribes must be continued for 
some more years by amendment of the 
Constitution which was not possible with 
the present composition of the House 
and as such there was urgent necessity 
of convening a new House, is a matter 
for the political assessment by the Presi- 
-= dent with which this Court is not con- 
cerned and competent to judge. In that 
view of the matter, in my opinion, the 
advice of the Cabinet was tendered when 
the Cabinet was functioning in terms of 
Article 75 (3) and under Article 74 (1) 
the President’ should normally accept 
such an advice and therefore the advica 
tendered on the 20th of August, 1979, by 
respondent No. 1 in my opinion, is not 
legally and constitutionally improper 
but the President was, however, free to 
accept that advice or.not to accept that 
advice. If the President had accepted 
that advice then the President cannot be 
said to have acted unconstitutionally, 


13. In that view of the matter the 
question No. 4 as indicated before must 
be answered in the manner indicated. 


. 14. On the question that after tha 
respondent No, 1 and members of his 
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Council of Ministers had tendered resig- 
nation as Prime Minister and after ac- 
ceptance of the said resignations by the 
President if they were to continue in 
office then they should have taken fresh 
oaths of office, reliance was placed on 
the observations of the Supreme Court 
in the case of Union of India v. Gopal 
Chandra AIR 1978 SC 694. That case, 
however, was dealing with the question 
of prospective resignation of a High 
Court Judge and the Court was concern- 
ed with Article 217 (1), proviso (1). The 
Court held that prospective resignation 
of a Judge could be withdrawn as the 
same could also be done by the other 
government employees/or servants. But 
unlike other government employees re- 
signation of the High Court Judge requir- 
ed no act of acceptance, but mere expres- 
sion of intention and act of relinquish- 
ment, si 


15. In the aforesaid decision the 
Supreme Court, further reiterated that 
whether and under what circumstance? 
the resignation of constitutional fnn- 
ctionaries would be effective would de- 
pend upon the nature of the office and 
the conditions governing the same, It is 
in this connection necessary to bear in 
mind that the Ministers including the 
Prime Minister hold office “during the 
pleasure of the President” under Arti- 
cle 75 (2) of the Constitution while under 
Article 217 (1) of the Constitution there 
is no such condition in case of Judges of 
the High Courts, Judges of the Supreme 
Court, they do not hold office during the 
pleasure of the President. They hold office 
for the tenure of age fixed, 62 in one case 
and 65 in another and therefore, there 
is no question of any action of accep- 
tance on the part of the President or, 
the Governor of their resignations. Now, 
in this case as the Prime Minister and 
the Council of Ministers were holding 
office on the 20th of August, 1979 “dur. 
ing the pleasure of the President’, there 
fore, the condition that the Presiden 
imposes that is to say either relinquish- 
ment of their office if so directed by the 
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President immediately or continuance 
in office fill alternative arrangements 
are made become imperative obliga- 


tions for them. In those circumstances, 
there cannot be any question of resigna- 
tions of the Prime Minister or the 
Council of Ministers becoming effective 
unilaterally and their further con- 
tinuance until alternative arrangements 
are made is not a question of reappoint- 
ment and therefore no question of tak- 
ing fresh oaths of office and secrecy ari- 
ses. In those circumstances, the point 
taken in this application on this aspect 


104 Cal, 


or the matter cannot, in my opinion, 
be therefore sustained. The provisions 
are clear, I do not find prima facie 
any ground for issuing any rule nisi on 
this point in the view I have taken, on 
this aspect of the matter which is ques- 
tion 5 as indicated aforesaid, 


16. There is another aspect of the 
matter. This defect of not taking fresh 
oaths of office, which I hold was 
not defect at all because of the reasons 
-Imentioned before, can immediately be 
cured. On those circumstances any 
writ of quo warranto would be futile, 
The Courts should not issue futile writs, 
Reliance in this connection may be plac- 
ed on the observations of Lord Reading, 
C. J. in the case R. v. Speyer (1916) £ 
KB 595 and the observations of the Full 
Bench of the Delhi High Court in the 
ease of P, L. Lakhanpal v. A. N. Ray 
AIR 1975 Delhi 66. Furthermore if ap- 
pears that whenever the Prime Minister 
and Council of Ministers resign and their 
resignations are accepted and they are 
asked to continue in office until al- 
ternative arrangements are made or 
new Government is. formed either by 
the Crown in England or the President 
of India they never take fresh oaths of 
office and secrecy — at least no con- 
trary precedent was brought to my 
notice. A different situation might how- 
ever arise if the Crown asks the Prime 
Minister where resignation is accepted 
to “form a new Administration” — see 
Sir Ivor Jennings, Cabinet Government 
3rd Edn., P. 85. This seems to be well 
settled convention sanctified by practice 
both in England and in India. There is 
‘logic behind it — They are bound by 
the previous oaths until released by 
the “pleasure of the President” in India 
and “pleasure of the Crown” in Eng- 
land. The challenge on this ground is 
therefore rejected, 


17. Reliance was placed on the deci- 
sion in the case of M. P. Sharma v. P. C. 
Ghosh (1968) 72 Cal WN 328. There Mr. 
Justice B. C. Mitra was concerned with 
the action, taken by the Governor under 
Article 164 (1) of the Constitution in 
dismissing the Chief Minister on the 
ground that he failed to convene the 
Legislative Assembly as desired by the 
Governor to prove his majority and in 
appointing Shri P. C. Ghosh as the Chief 
Minister. The facts of that case as 
would be apparent from what is stated 
hereinbefore are significantly different 
from the facts with which I am concern- 
ed in this application, I’ must also ob- 
serve that Article 164 (1) is slightly dif- 
ferent from Article 74 (1) of the Cor- 
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stitution specially after the 42nd Amend- 
ment of the said Constitution, While 
under Article 74 (1) the advice given by 
the Council of Ministers is binding on 
the President by virtue of Article 74 (1), 
Article 164(1), does not in express terms 
go indicate. I am concerned on this as- 
pect with the question only how far and 
to what extent and under what circum- 
stances the advice tendered by the Coun- 
cil of Ministers is binding on the Presi- 
dent. The said decision also reiterated 
that the very fact that public contro- 
versy or public interest has been roused 
was no ground for issuing a rule nisi but 
the only test for issuing a rule nisi was 
the prima facie satisfaction of the Court 
that arguable issues have been raised. 
Judged by that standard on some of tha 
points as I shall indicate later I am satis- 
fied that prima facie arguable issues 
have been raised in this case, 


18. Learned Advocate General drew 
my attention to some of the observations 
in the book of Louis Fisher, The Con- 
stitution Between Friends where Louis 
Fisher at Page 47 of the book had quoted 
that the observance of the written law 
is a high duty of a public official, but 
not the highest. The laws of self-preserva- 
tion and national security claimed a 
higher priority: “To lose our country 
by a scrupulous adherence to written 
law, would be to lose the law itself, 
with life, liberty, property and all 
those who are enjoying them with us; 
thus absurdly sacrificing the end to the 
means. “The executive may act outside 
the law when necessity demands it, ex- 
plain his actions, and ask the legislature 
for acquittancce’, These observations, 
however, must be applied in India with 
great caution. Though, it is true that 
in some extraordinary circumstances a 
single unconstitutional act, later ex- 
plained or pronounced unconstitutional 
is preferable to an act, dressed up in 
some spurious precedent setting claim 
of legitimacy. But as I mentioned be- 
fore this view must be applied with 
great caution in India. Speed and effi- 
ciency are not the only requirements of 
Government. Justice must be the 
supreme ideal, and that only can be 
ensured by a Government responsible 
to the Parliament which is responsive 
fo the wishes of the people. As Sir Ivor 
Jennings has reminded us that dogs 
might bark in Parliament but if there 
were no Parliament to which the Gov- 
ernment is responsible the people might 
bite. 


Xx ; ` 
19. A point was taken on behalf of 
the respondents thať in this case politi- 
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cal questions have been raised and the 
Court should be reluctant to enter into 
these political controversies. This plea, 
in my opinion, can best be met by the 
famous observations of Mr. Justice 
Brennan in the case of Baker v. Carr 
(1962) 369 US 186, when he said “The 
mere fact that the suit seeks protection 
of political right does not mean that it 
presents a political question”. The said 
sentiment was approved by Mr. Justice 
Bhagwati of the Supreme Court in the 
case of State of Rajasthan v. Union of 
India AIR 1977 SC 1361 at pp. 1412 to 
1414 of the report. The facts of that 
ease, however, were entirely different. 
That case was concerned with the scope 
of Article 356 of the Constitution and 
whether the President could direct dis- 
solution of the Legislative Assembly of 
a State after the taking over of the ad- 
ministration of the State under Article 
356 of the Constitution. There is no 
actual precedent of any situation like 
this especially the situations enumerated 
im questions 3 and 4 indicated. before. 
But I must also indicate that the House 
has been dissolved. Notification has 
already been issued for holding of a 
fresh election. Therefore, it would be 
futile, in my opinion, to issue a rule 
nisi on the points raised by the petitioner 
in this case now even though some of 
the arguable points have been raised. 
The House of the People was dissolved 
on 22nd August, 1979 and this applica- 
tion came up in the list on 4th Septem- 
ber, 1979. The Courts must in exercis- 
ing jurisdiction under Article 226 of the 
Constitution avoid administrative and 
constitutional vacuum and deadlock. 
Constitutional problems must be viewed 
in a pragmatic way with public good in 
mind. i . 


29. There is, however, one funda- 
mental question that has to be kept in 
view that, our Constitution proceeds 
upon division of powers. An elected 
legislature representing the wishes and 
the views of the people, a responsible 
executive responsible to the legislature 
of which the President is the formal 
Head, who must act, except in certain ex- 
ceptional cases, as I have indicated before 
on the advice of Council of Ministers and 
an independent judiciary holding the ba- 
lance or checking the excesses. In order 
to tender advice to the President which 
is binding on him by virtue of Art. 74 (1) 
or by virtue of the constitutional prece- 
dents the condition precedent is the re- 
sponsibility of the executive to the legis- 
lative branch. The executive must act 


subject to the control of the legislature, 
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That is clear from the observations of 
Chief Justice Ray in the case of Samsher 
Singh v. State of Punjab (supra) which 
I have underlined before and that is 
also clear from the mandate of Arti- 
cle 75 (3) of the Constitution. But if 
there is no legislature after the dissolu- 
tion of the House under Article 85 (2) 
(>) of the Constitution, then, whether 
Article 75 (3) has any operation and as 
such whether the advice given by the 
Council of Ministers which is not or can- 
not be responsible to the House of the 
People is a delicate and difficult question. 
Though there are some observations deal- 
ing with this aspect in the case of U. N. 
Rao v. Smt. Indira Gandhi (supra) which 
I have referred to hereinbefore. But 
there the Court observed that nobody has 
said that the Council of Ministers does 
not enjoy the confidence of the House 
when it is prorogued. But the question 
becomes more complicated and becomes 
without any precedent where the Coun- 
cil of Ministers which is tendering advice 
to the President had never proven its re- 
sponsibility to the House or whose re- 
sponsibility to the House had not been 
proven or demonstrated as in this case, 
and where the Council resigned before 
facing a vote of confidence. There is no 
constitutional precedent for a situation 
of this nature, i.e., whether the respon- 
dent No. 1 and his Council of Ministers, 
who never obtained and who had never 
proven their majority in the House of 
People, after their resignations have been 
accepted and after the dissolution of the 
House can tender such advice which will 
be binding on the President in terms of 
Article 74 (1) of the Constitution. As I 
have indicated before, Article 75 (2) in- 
dicates that the Ministers hold office dur- 
ing the “pleasure of the President”. The 
President has accepted the resignation of 
the respondent No. 1 and his Coun- 
cil of Ministers and has asked them 
fo continue in office “till other ar- 
rangements are made”. It is the limit- 
ed pleasure indicated and in that 
field only in my opinion the respon- 
dent No. 1 and his Council of Ministers 
can function. There is no mention of 
any care-taker Government as such. in 
our Constitution or in the constitutional 
law, though Sir Ivor Jennings has desc- 
ribed in his book — Cabinet Government, 
Third Ed. p. 85 the ministry that was 
formed by Mr. Churchill in England 
after the war before and pending the 
General election in 1945 as care-taker 
Government. But an extraodinary situa- 
tion like the present, in my opinion, calls 
for a care-taker Government and there- 
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fore, the respondent No, 1 and his Coun- 
cil of Ministers can only carry on day- 
to-day administration in office which are 
necessary for carrying on “for making 
alternative arrangements”.. In effect the 
President, in my opinion is therefore, 
not obliged to accept the advice that the 
respondent No. 1 and his Council of 
Ministers tender to him except for day- 
to-day administration and the Council 
of Ministers and the respondent No. 1 
should not make any decisions which are 
not necessary except for the purpose of 
carrying on the administration until 
other arrangements are made. This in 
effect means that any decision or policy 
decision or any matter which can await 
disposal by the Council of Ministers 
responsible to the House of People 
must not be tendered by the re- 
spondent number 1 and his Council 
of Ministers. With this limitation 
the respondent No. 1 and the Council of 
Ministers can only function. And in case 
whether such advice is necessary to carry 
on the day-to-day administration till 
“other arrangements are made” or beyond 
that, the President, in my opinion, is 
free to judge. It is true again that this 
gives the President powers which have 
not been expressly conferred by the Con- 
stitution. But, in my opinion, having re- 
gard to the basic principle behind this 
Constitution under Article 75 (3) read 
with Article 74 (1) in the peculiar facts 
and circumstances of this case is the 
only legitimate, legal and workable con- 
clusion that can be made. 

21. I, therefore, decline to issue a 
rule nisi for the reasons given above, 
But I direct that the respondent No. 1 
and his Council of Ministers must act 
only in the manner indicated before and 
in case of any doubt the decision must 
be left by the respondent No. 1 and his 
Council of Ministers to the President. 


22. With these observations this ap- 
plication is disposed of without any 
order as to costs. . 

Petition dismissed, 


AIR 1980 CALCUTTA 106 
N. C. MUKHERJI AND 
SUDHINDRA MOHAN GUHA, JJ, 
Sm. Pengu Bala Dasi, Appellant v, 
Sm. Nirada Bala Dasi and others, Respon- 
dents. i 
Second Appeal No. 
D/- 18-12-1979. 
Civil P. C. (1908), O. 1, R. 10 — Suit for 
partition — Pro forma defendant made 
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party — Plaint not disclosing any cause 
of action against him — Suit held was 
rightly dismissed against pro forma defen- 
dant as he was not a necessary party. 
The impropriety in addition of a party 
lies in the fact that one has been im- 
pleaded who has no connection with re- 
liefs claimed in the plaint. (Para 16} 


Where in a suit for partition a pro 
forma defendant was made a party on the 
allegation that he manufactured certain 
papers in respect of the suit properties in 
collusion with the other defendant but 
the plaintiff did not seek a declaration 
that the paper manufactured by the pro 
forma defendant was void or not binding 
on him, the pro forma defendant cannot 
be considered to be a necessary party to 
the suit and the suit is liable to be dis- 
missed against him. AIR 1977 Cal 189; 
AIR 1963 Cal 46; AIR 1971 Orissa 44 


Distinguished. AIR 1953 Mad 618, Re- 
ferred. (Paras 13, 20} 
Cases Referred : Chronological Paras 
AIR 1977 Cal 189 9, 12 
ATR 1971 Orissa 44 19 
(1962) 66 Cal WN 828: AIR 1963 Cal 46 

` 11, 12 
AIR 1957 Mad 779 ai 
AIR 1953 Mad 618 17 


S. C. Mitter and S. P. Roychowdhury, 
for Appellant; J. M. De, for Respondents. 


SUDHINDRA MOHAN GUHA, J.:— 
This is an appeal by the plaintiff whose 
suit for partition was decreed in prelimi- 
nary form against the defendants includ- 
ing pro forma defendant No. 3 by the 
learned Subordinate Judge, Asansol 
On appeal by pro forma defendant No. 
3 the judgment of the trial Court was 
modified and the suit against pro forma 
defendant No. 3 was dismissed. 

2. Properties in suit devolved on 
Keshudiram, Kunja and Mukunda. Plain- 
tiff was the daughter and heir of Keshudi- 
ram and defendant No. 2 was the 
daughter and heir of Kunja. Defendant 
No. 1 was the widow and heir of 
Mukunda. So the plaintiff and defen- 
dants 1 and 2 became owners of the suit 
properties and had been in possession 
jointly. 

3. Pro forma defendant was made & 
party, as he was alleged to have manu- 
factured certain papers in respect of the 
suit properties in collusion with the 
husband of defendant No. 1I. 

4. The defendant No. 3 contested the 
suit by asserting his own title to the suit 
properties. : 

5. The learned trial Judge overruled 
the defence contention and decreed the 
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suit ex parte against defendants Nos. 1 and 
2 and on contest against pro forma defen- 
dant No. 3. 

6. The learned Additional District 
Judge in appeal held that pro forma 
defendant No. 3 was not a necessary 
party in a suit for partition simpliciter, 
Though he claimed independent title in 
the property the allegations in the plaint 
did not warrant a finding against him or 
his being impleaded as a party. On the 
allegations as made in the plaint a suit 
for partition pure and simple could not 
be converted into a suit for declaration 
of title against him. The plaint also did 
not disclose any cause of action against 


9. It was further observed that the 
controversy between the parties could 
very well be regitated in a regular title 
suit. 

8. Mr. S. C. Mitter, the learned Advo- 
cate for the appellant contends that the 
defence taken by the defendant No. 3 had 
been negatived by the trial Court and the 
first appellate Court should have main- 
tained that order by holding that he was 
a proper party, if not a necessary party. 


It is further contended that 
the suit for partition and a 
decree passed thereon was a 


declaration of the respective shares of the 
parties owning the disputed property and 
assertion of such share by defendant 
No. 3 having been negatived by the trial 
Court, the learned Appellate Court should 
have affirmed that finding. 


9. In support of his arguments 
Mr. Mitter refers to the judgment of this 
Court in the case of Kanailal Das v. 
Jiban Kanai Das reported in AIR 1977 Cal 
189. In this case the plaintiff prayed for 
declaration that his mother Sidheswari 
was merely a benamdar in respect of 
suit properties and the deed of 7th Octo- 
ber 1967 was not binding on him. Thus 
claiming one third share he filed the suit 
for partition of his share by metes and 
bounds. 


10. It is held by their Lordships that 
in such case the party who would be 
otherwise interested in the property in 
ease Sidheswari be found to have a share 
jn such property is a necessary party in 
the partition suit on declaration. Similar 
is the case when a stranger also claims to 
be interested in the property in suit on 
the basis of document impugned by the 
plaintiff is not binding on him. 


11. Next Mr. Mitter cites the decision 
in the case of Sm. Siba Rani Devi v. 
Ramendra Nath Mukherjee. reported in 
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(1962) 66 Cal WN 828. It is held therein 
that a suit which otherwise satisfies the 
requirements of clause (va) of Sch II 
Article 17 of the Court-fees Act, would 
not go out of the purview of that clause, 
merely, because the plaintiff joins as a 
defendant -a stranger, for enforcing, in his 
presence, the right to the share in the 
suit properties, claimed by the plaintiff, 
even if the determination of the ques- 
tions, whether the suit properties are 
joint properties and whether the plain- 
tiff has a right to share therein, involves 
the construction of some documents in 
respect of the suit properties, or any of 
them, in which the stranger is or claims 
to be interested and/or any adjudication 
that some such document or transaction 
is void and/or not binding on the plain- 
tiff. Where determination of such ques- 
tion involves cancellation of such docu- 
ment, suit goes out of the purview of the 
clause. 


12. In our opinion the decisions refer- 
red by the learned Advocate for the ap- 
pellant are of little assistance for ascer- 
taining the controversy between the par- 
ties. In the case reported in AIR 1977 Cal 
189 it is needless to say that this was nat 
a case of partition simpliciter— but one 
for partition on certain declarations. In 
the case reported in (1962) 66 Cal WN 
828 the suit was instituted by A against 
9 defendants claiming declaration of the 
plaintiff’s right to one third share in the 
suit properties and partition. The ques- 
tion was whether the plaintiff could pay a 
fixed Court fee of Rs. 15/- on a suit for 
a declaration of the right to a share in 
the property in the presence of a stranger 
and for partition and separate possession 
of the share. 

13. No objection could be taken it 
impleading defendant. No. 3 had the 
plaintiff sought for a declaration that the 
paper in respect of the suit properties 
manufactured by defendant No. 3 in 
collusion with the husband of defendant 
No. 1 was void and/or not binding on the 
plaintiff. 

14. It is rightly pointed out by 
Mr, J. M. De, the learned Advocate for 
the respondent that the plaint does not 
disclose any cause of action against 
defendant No. 3. It is also not the case of 
the plaintiff that defendant No. 3 denied 
the plaintiff’s title or claimed any title 
or possession in the disputed land in pre- 
sence of the plaintiff. It is merely stated 
that defendant No. 3 has no title or 
possession in the disputed land. 

15. In the facts and circumstances of 
the case we would hold that in the ab- 
sence of any averment as tc assertion of 
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title by a stranger and in the absence of 
any relief sought against such a stranger, 
he cannot be considered as a necessary 
party to the suit. 

16. The impropriety in addition of a 
party lies in the fact that one has been 
impleaded who has no connection with 
reliefs claimed in the plaint. Moreover 
the exercise of power under Order 1 
Rule 10 (2) C. P. Code Hes within the 
discretion of the Court. 


17. In reply to the arguments made 
by the learned Advocate for the respon- 
dent reliance has been placed on behalf 
of the appellant in the case of Parama- 
sivam Pillai v. Adilakshmi Ammal, re- 
ported in AIR 1953 Mad 618. It is held 
therein that the attempt should be always 
to make parties all persons who may be 
necessary in order that there might be a 
final and complete adjudication of the 
points involved in the suit. 


18. There should not be any quarrel 
as to the principle enunciated. But the 
question is whether the Court should 
enter into the controversy as to the title 
of the defendant No. 3 in the suit pro- 
perty in the absence of any allegation 
whatsoever in the plaint or in other 
words not disclosing any cause of action 
against him. 

19. Similarly the decision in the case 
of Daitari Prasad Naik v. Umakanta 
‘Nayak reported in AIR 1971 Orissa 44 is 
of little help to the appellant. In this case a 
third person, who in a suit for partition 
of property, claims title to property ad- 
verse to plaintiff is a necessary party and 
is entitled to be impleaded ir the suit. 


20. As stated earlier the facts and cir- 
cumstances of the case under appeal are 
quite different. There was no averment 
that defendant No. 3 had ever asserted 
any title to the suit property in presence 
of the plaintiff. The allegation is that he 
might have manufactured certain papers 
in respect of suit property in collusion 
with another. 


21. According to Mr. Mitter defendani 
No. 3 was at least a proper party. A per- 
son may be considered as a proper party 
without whose presence the disputes in 
the suit cannot be completely and ef- 
fectively adjudicated upon. It has al- 
ready been found that in this suit for 
partition the shares of the parties can be 
found without any reference to defendant 
No. 3. It is also pointed out that the 
plaintiff wanted the suit te be tried in 
presence of defendant No. 3. But the 
Court would surely not encourage to im- 
plead a party who may be called specta- 
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tor or dummy defendant. The plea of 
bringing one on record simply to watch 
proceedings is not proper. Such was the 
observation by Ramaswami Gounder, J. 
of the High Court of Madras in the case 
of Mustafa Badsha v. Madras Motor In- 
surance Co. Ltd., reported in AIR 1957 
Mad 779 at 780. In our view the Court 
has ample jurisdiction to strike out a 
party under O. 1, R. 10 (2) C. P. Code. 


22. Lastly, the parties have no reason 


‘to be prejudiced, as the question of title 


between the parties was left open. It is 
observed by the learned Appellate Court 
that controversy between the plaintiff and 
defendant No. 3 can be reagitated in a 
future suit properly framed. In these cir- 
cumstances no interference with the order 
is called for. 


23. In the result, the appeal fails and 
is dismissed. The judgment and decree of 
the first Appellate Court be confirmed. 


24. Parties to pay and bear their res- 
pective costs in this Court. 
N. C. MUKHERJI, J. :— I agree. 
Appeal dismissed. 


AIR 1980 CALCUTTA 168 


G. N. RAY, J. 
Sudhir Kr. Chakraborty, Petitioner v. 
Ashutosh Bhattacharya, Opposite Party. 


C. R. No. 1949 of 1979, D/- 29-11-1979. 

West Benga! Premises Tenancy Act (12 
of 1956), Ss. 8, 17 (3) — Statutory tenant 
and contractual tenant — Distinction — 
Application for determination of fair rent 
by tenant after determination of tenancy 
and striking of his defence — Not mam- 
tainable. 


A statutory tenant continuing in posses- 
sion after the determination of the con- 
tractual tenancy has a statutory protec- 
tion against eviction from the premises 
in question until a decree for recovery of 
possession is passed by the competent 
court of Jaw on fulfilling certain terms 
and conditions specified in the Act. Such 
statutory tenant does not enjoy the same 
position as that of a contractual tenant. 
The Legislature did not intend that the 
statutory tenant will be treated at par 
with a contractual tenant under the 
West Bengal Premises Tenancy Act. Ac- 
cordingly, after the determination of 
tenancy, the statutory tenant cannot make 
an application under S. 8 ofthe W. B. Pre- 
mises Tenancy Act for determination of 
fair rent by the Rent Controller. Further 
where the defence of the tenant against 
delivery of possession has been struck 
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down by the Court under Sec.’ 17 (3) 
of the W. B. Premises Tenancy Act in the 
Title Suit by landlord even assuming that 
a statutory tenant enjoying all the privi- 
leges of a tenant can maintain an applica- 
tion for fair rent after determination of 
contractual tenancy such application is 
not maintainable when the defence of the 
statutory tenant against delivery . of 
possession has been struck out and the 
said statutory tenant is precluded from 
raising any plea against delivery of 
possession qua tenant. The statutory 
tenant, therefore, cannot make any claim 
for determination of fair rent because 
payment at the rate of rent is only 
necessary for continuance of the posses- 
sion of a statutory tenant and for his pre- 
tection against delivery of possession. 


(Para 5) 

Cases Referred : Chronological Paras 
ATR 1976 SC 2229 3 
AIR 1975 SC 398 2, 5 

_ AIR 1972 SC 2526 4 
AIR 1968 SC 471 4 
ATR 1965 SC 414 4 


S. C. Dasgupta, for Petitioner, R. Deb 
and K. N. Laha, for Opposite Party; 
N. R. Chatterjee, as amicus curiae. 


ORDER :— This Rule is directed against 
erder dated 26th June, 1978 passed in 
Rent Control Appeal No. 64 of 1977 by 
the learned Additional District Judge, 
12th Court at Alipore setting aside the 
order dated 12th July, 1977 by the learn- 
ed Rent Controller in Rent Control Case 
No. 502 of 1970. : 


2, The petitioner was a monthly 
tenant under the opposite party in res- 
pect of the disputed premises at 2A, Kabir 
Road, Calcutta at a rental of Rs. 180/- 
per month payable according to English 
Calendar. It appears that the landlord 
determined the tenancy of the petitioner 
by serving a notice of ejectment dated 
llth April, 1970 which was received by 
the tenant on 18th April, 1970. After the 
expiry of the prescribed period of notice, 
a suit for eviction was instituted by the 
landlord against the said tenant being 
Title Suit No. 212 of 1970 pending in the 
3rd Court of the learned Munsif at Ali- 
pore. The said Title Suit was subsequ- 
ently re-numbered as Title Suit No. 62 of 
1270 of the 2nd Court of the learned Ad- 
ditional Munsif at Alipore. It appears 
that the defence of the tenant against 
delivery of possession of the suit premi- 
ses has been struck down under the pro- 
visions of Section 17 (3) of the West 
Bengal Premises Tenancy Act, 1956 in the 
said Title Suit No, 68 of 1972, The tenant 
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petitioner during the pendency of the 
said suit made an application under Sec- 
tion 8 of the West Bengal Premises 
Tenancy Act for determination of fair 
rent in respect of the suit premises be- 
fore the learned Rent Controller. The said 
application under Sec. 8 for determina- 
tion of fair rent was opposed by the 
plaintiff landlord b2fore the learned Rent 
Controller on the. ground that the tenancy 
having been determined and the suit for 
eviction having been instituted the said 
application under Section 8 of the West 
Bengal Premises Tenancy Act for deter- 
mination of fair rent was not maintain- 
able in law. It was further contended on 
behalf of the tenant petitioner before the 
learned Rent Controller that although 
the tenancy was determined by serving a 
notice of ejectment and a suit for evic- 
tion had been instituted, there had not 
been any cessation of tenancy and the 
tenant had right to continue as a statu- 
tory tenant until a decree for eviction was 
passed in the said ejectment suit. Ac- 
cordingly, the said statutory tenant had 
the right to.maintain the said applica- 
tion under Section 8 of the West Bengal 
Premises Tenancy Act and the learned 
Rent Controller was quite competent to 
determine the fair and/or standard rent 
in respect of the suit premises. It appears 
that by order dated 12th July, 1977 pass- 
ed in the Rent Control Case No. 502 of 
1970 arising out of the said application 
under Section 8 of the Premises Tenancy 
Act, the learned Rent Controller accept- 
ed the contention of the tenant petitioner 
and the preliminary objection raised hy 
the landlord opposite party that the said 
application was not maintainable was re- 
jected and the learned Rent Controller 
set down the said Rent Control Case for 
argument. Being aggrieved by the afore- 
said order of the learned Controller re- 
jecting the preliminary objection of the 
landlord opposite party about the main- 
tainability of the said application under 
Sec. 8 of the Premises Tenancy Act, 
the landlord opposite party preferred 
an appeal being Rent Control Appeal 
No. 64 of 1977 before the 12th Court of 
the learned Additional District Judge at 
Alipore. It was contended before the 
learned Additional District Judge by the 
landlord opposite party that after the 
determination of the tenancy the tenant 
had no locus standi to maintain the said 
application under Section 8 of the Premi- 
ses Tenancy Act and that in any event 
during the pendency of the appeal the 
defence of the tenant having been struck 
down under Section 17 (3) of the West 
Bengal Prergises Tenancy Act, there was 
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no scope of proceeding with the said ap- 
plication under Section 8 for determining 
the standard and/or fair rent of the suit 
premises, -because the tenant after strik- 
ing out his defences, could hardly raise 
any plea that the existing rent for the 
tenancy was excessive or unfair. The 
landlord opposite party referred to the 
decision of the Supreme Court made in 
the case of Smt. Bela Das v. Samarundra 
‘Nath Bose reported in AIR 1975 SC 398 
for the said contention and it appears 
that the learned Additional District Judge 
accepted the contention raised by the 
landlord opposite party and allowed the 
said appeal and held that the said ap- 
plication under Section 8 of the Premises 
Tenancy Act filed by the tenant peti- 
tioner was not maintainable in law. Be- 
ing aggrieved by the aforesaid order the 
tenant petitioner moved an application 
for revision under Section 115 of the Code 
of Civil Procedure and the instant Rule 
was issued by this Court. 


3. Mr. Dasgupta, the learned Counsel 
for the tenant petitioner contended that 
although the contractual tenancy was 
determined and the suit for eviction was 
pending but, the tenant was entitled to 
enjoy all the privileges of a tenant so 
long as the decree for eviction was not 
passed against the said tenant in the 
ejectment suit filed by the landlord, 
Mr. Dasgupta contended that although at 
the inception of the tenancy contract be- 
tween the landlord and tenant was the 
basis but it cannot be contended that with 
the determination of the tenancy the 
estate of the tenant will disappear. For 
this cantention Mr. Dasgupta referred to 
the decision of the Supreme Court made 
in the case of Damadilal v. Parashram 
reported in AIR 1976 SC 2229, In the said 
case, the Supreme Court was considering 
Madhya Pradesh Accommodation Control 
Act and the definition of tenant in Sec- 
tion 2 (i) of the said Madhya Pradesh Ac- 
commodation Control Act was taken into 
consideration by the Supreme Court and 
it was held by the Supreme Court that in 
its origin there was contract in each 
tenancy but it cannot be contended that 
with the determination of the tenancy the 
estate must necessarily disappear and the 
statute can only preserve his status and 
not the estate he had in the premises. 
Considering the definition of tenant in the 
said Section 2 (i) of the Madhya Pradesh 
Act, the Supreme Court held that a 
tenant even after the determination of 
tenancy continues in possession of the 


suit premises as a tenant unless a decree 
or order for eviction is passed against 
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him and the incidents of such tenancy 
must, therefore, be the same unless any 
provision of the Act conveys a contrary 
intention. Mr. Das Gupta submitted that 
the definition of tenant as amended under 
the West Bengal Premises Tenancy Act is 
similar to Section 2 (1) of the said 
Madhya Pradesh Accommodation Control 
Act and it is quite apparent that on the 
face of the said Supreme Court decision 
the tenant even after the determination of 
the tenancy continues in possession of the 
suit premises in the same manner as he 
had been doing before the determination 
of the contractual tenancy and filing the 
suit for eviction. Mr. Das Gupta submitt- 
ed that there was no contrary intention 
conveyed in the West Bengal Premises 
Tenancy Act and it must be held that a 
statutory tenant even after the determina- 
tion of the tenancy enjoys all the rights 
and privileges available to a contractual 
tenant. Accordingly, the application under 
Section 8 is maintainable in law. Mr, 
Dasgupta next contended that the West 
Bengal Premises Tenancy Act has an 
overriding effect and the right 
of the landlord to get recovery 
of possession from the tenant is subject 
to the provisions of the West Bengal Pre- 
mises Tenancy Act. Hence simply because 
a suit for eviction has been filed the land- 
lord is not entitled to recover possession 
under the provisions of the Transfer of 
Property Act and until and unless the . 
grounds specified in West Bengal Premi- 
ses Tenancy Act are fulfilled a landlord is 
not entitled to recover possession from 
the tenant and despite determination of 
contractual tenancy by the landlord the 
statute has recognised the right of the 
tenant to continue in possession with all 
rights and privileges available to a con- 
tractual tenant. In such circumstances, an 
application under Section 8 of the West 
Bengal Premises Tenancy Act for deter- 
mination of fair rent is applicable (sic) a8 
the instance of such statutory tenant, 


4. Mr. Deb, the learned Counsel ap- 
pearing for the landlord opposite party 
submitted that after the determination of 
the tenancy by the landlord the contrac- 
tual tenancy comes to an end but the 
tenant enjoys a special protection to re- 
main in possession of the suit premises 
until a decree for eviction is passed 
against him by competent court of law, 
The protection given to the tenant to re- 
main in possession does not make tha 
tenant a contractual tenant and the right 
to remain in possession of such a person 
who otherwise would have been a rank 


trespasser is a personal right fo remain 
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in possession and under the West Bengal 
Premises Tenancy Act the tenant and/or 
his heirs and legal representatives have 
been given this protection against evic- 
tion in the absence of any decree for re- 
covery of possession passed by a com- 
petent court of law. Mr. Deb submitted 
that the special right of protection 
against eviction until a decree is passed 
by the court of law cannot be equated 
with the right of a contractual tenant 
and there are sufficient indications of 
contrary intentions in the West Bengal 
Premises Tenancy Act which will show 
that the Legislature never intended that 
the person enjoying such protection 
under the West Bengal Premises Tenancy 
Act will enjoy equal right and status as 
those of a contractual tenant. Accord- 
ingly, Mr. Deb submitted that the deci- 
sion of the Supreme Court in Damadi- 
lal’s case can be distinguished so far as 
the statutory tenant under the West 
Bengal Premises Tenancy Act is concern- 
ed. In this connection, Mr. Deb referred 
to the decision of the Supreme Court 
made in the case of Anand Nivas Private 
Ltd. v. Anandji Kalyanji’s Pedhi report- 
ed in AIR 1965 SC 414. In the said deci- 
sion the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act was taken 
into consideration by the Supreme Court 
and it was held on the basis of majority 
view that a person remaining in occupa- 
tion of the premises let to him after the 
determination of or expiry of the period 
of the tenancy is commonly, though in law 
not accurately, called a statutory tenant. 
Such a person is not a tenant at all; he 
has no estate or interest in the premises 
occupied by him. He had merely the pro- 
tection of the statute in that he cannot be 
turned out so long as he pays the standard 
rent and permitted increases, if any, and 
performs the other conditions of the 
tenancy. His right to remain in posses- 
sion after the determination of the con- 
tractual tenancy is personal and it is not 
capable of being transferred or assigned 
and devolves on his death only in the 
manner provided by the statute. The 
provisions of sub-sec. (1) of S. 12 of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act provides that a land- 
lord shall not be entitled to recovery of 
possession of any premises so long as the 
tenant pays rent and observes and per- 
forms the conditions of the tenancy as 
provided in the section. It was held by 
the Supreme Court that the ‘tenant’ con- 
templated in sub-section (1) of Section 12 
is a tenant whose lease has come to an 


end. Considering various sections of tha 
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said Act, the Supreme Court came to the 
finding that although such tenant enjoys 
a protection against eviction, such pro- 
tection does not make the tenant a con- 


tractual tenant and the rights of such 
tenant emanate from the provisions 
of the statute. Mr. Deb also referred to 


another decision of the Supreme Court 
made in the case of J.C. Chatterjee v. 
Sri Kishan Tandon reported in AIR 1972 
SC 2526. In the said case, the Supreme 
Court considered the provisions of Rajas- 
than Premises (Control of Rent and Evic- 
tion) Act, 1950. Following the decision 
made in Anand Nivas P. Ltd.’s case re- 
ported in AIR 1965 SC 414, the Supreme 
Court also held in the said case that the 
right of statutory tenant is only personal 


and the heirs and legal representatives 
of a statutory tenant cannot claim the 
status of a tenant. Mr. Deb submitted 


that the provisions of the said Rajasthan 
Act are also similar to the provisions of 
the West Bengal Premises Tenancy Act 
and as such ıt must be held that the 
statutory tenant under the West Bengal 
Premises Tenancy Act has only a 
personal right of protection and he does 
not enjoy all the rights and privileges 
available to a contractual tenant. Mr. 
Deb also referred to another decision of 
the Supreme Court made in the case of 
Calcutta „Credit Corporation Ltd. v. 
Happy Homes (Private) Ltd. reported in 
AIR 1968 SC 471. In the said decision the 
Supreme Court considered the provi- 
sions of the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950. 
It was held in the said decision that 
once a notice is served determining the 
tenancy or showing an intention to quit 
on the'expiry of the period of notice, the 
tenancy is at an end, unless with the 
consent of the other party to whom the 
notice is given the tenancy is agreed to 
be treated as subsisting. It was held in the 
said case that a statutory tenant has 
merely a personal right to protect his 
possession and has no estate or interest 
in the premises occupied by him. Accord- 
ingly a statutory tenant cannot convey 
any estate or interest which he does not 
possess and a statutory tenant by part- 
ing with possession forfeits the protec- 
tion of the Act and unless the statute ex- 
pressly provides or clearly implies other- 
wise, the person inducted by him can- 
not claim the protection of the Act. Con- 
sidering Section 12 (i) and Section 13 of 
the said Act, the Supreme Court held 
that clause (c) of Section 12 (1) ap- 
plies only to a case in which the tenant 
has an interest in the estate which he 
could sublet, Similarly. Section 13 con- 
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templates a case in which a contractual 
tenant has sublet the premises and con- 
sidering the scheme and object of the 
Act, it was held that the expression 
“tenant” in clause (c) of Section 12 (1) 
or in Section 13 (3) must mean a con- 
tractual tenant alone and not a statutory 
tenant. It was also held that the definition 
of tenant in Section 2 (11) of the said 
Act includes a statutory tenant, but that 
definition does not apply if there is any- 
thing repugnant in the subject or cot- 
text and as a statutory tenant has no 
interest or estate in the premises occupi- 
ed by him, the Supreme Court observed 
that it cannot be held that the Legis- 
lature without making provision to that 
effect intended to invest him with power 
to induct into the premises in his occupa- 
tion a person who is entitled to claim the 
right and interest of a contractual tenant. 
Relying on the said decision Mr. Deb 
submitted that there is no express provi- 
sion showing the intention of the Legis- 
lature that a statutory tenant will have 
all the rights of contractual tenant des- 
pite the fact that the tenancy had been 
determined by a valid notice. Mr. Deb 
further submitted that it will appear 
from different provisions of the West 
Bengal Premises Tenancy Act that the 
personal protection given to the statutory 
tenant against delivery of possession until 
a decree for recovery of possession is 
passed by a Court of law is dependent on 
such statutory tenant’s performing cer- 
tain obligations created under the statute. 
One of such obligations is that the said 
statutory tenant in order to maintain his 
defences against delivery of possession 
must go on paying the landlord or de- 
positing in the Court or before the Rent 
Controller within a specified time a sum 
equivalent to the rate of rent month by 
month and he should also deposit all 
arrears together with statutory interest 
thereon. within a specified time. Mr. Deb 
contended that it will appear from the 
provisions of Section 17 (1) of the West 
Bengal Premises Tenancy Act that a 
statutory tenant is to deposit a sum 
equivalent to the rate of rent and the ex- 
pression equivalent to the rate of rent 
has been used, according to Mr. Deb, by 
the Legislature intentionally to mean 
that after the determination of the 
tenancy there is no relationship of land- 
Tord and tenant between the parties buf 
the statutory tenant only enjoys the spe- 
cial protection from eviction until the 
suit is decreed by a court of law. Mr. 
Deb aiso contended that admittedly im 
the instant case the tenancy has been 
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determined and suit for eviction is pend- 
ing and under the provisions of Sec. 1% 
of the West Bengal Premises Tenancy Act 
a tenant is bound to deposit sums equiva- 
Tent to the rate of rent last paid, Ac- 
cordingly in order to enjoy a personal 
protection against eviction until the suit 
is decreed, a statutory tenant cannot 
deposit any other sum but he must depo- 
sit sums equivalent to the rate of rent 
fast paid and admittedly the rent last 
paid was the contractual rent. Mr. Deb 
submitted that in such circumstances, 
determination of standard or fair rent 
will be of no consequence because to en- 
foy such personal protection against deli- 
very of possession a statutory tenant is 
bound to deposit sums at the rate of rent 
last paid month by month and no other 
sum, Mr. Deb submitted that the said pro- 
vision clearly establishes that the Legis- 
lature intended that the statutory tenant 
shall not enjoy all the powers and privi- 
leges available to a contractual tenant 
and the right of special protection of a 
statutory tenant is subject to strict com- 
pliance of the provisions of the statute 
and one of such provisions is payment 
at the rate of rent last paid month by 
month within the specified time during 
the continuance of the suit. Mr. Deb also 
referred to the provisions of Section 19 
of the West Bengal Tenancy Act. It has 
been provided in Section 19 of the said 
Act that a tenant who is in possession of 
any premises to which the Act applies 
shall observe all the terms and conditions 
of the contract creating the tenancy and 
shall be entitled to the benefits thereof 
so far as these terms and conditions are 
consistent with the provisions of the Act. 
Mr. Deb submitted that by the provisions 
of Section 19 a tenant including a statu- 
tory tenant has become entitled to the 
benefits arising out of the contract be- 
tween the landlord and the tenant so far 
as such terms are not inconsistent with 
the provisions of the Act. Under the pro- 
visions of Section 19 a tenant is not 
entitled to get the fair and/or standard 
rent determined by the Rent Controller 
because such determination of standard 
and/or fair rent is not on the basis of con- 
tract between the parties but under the 
special provisions of the statute. Referr- 
ing to the said Section 19, Mr. Deb con- 
tended that the Legislature expressly pro- 
vided that any tenant including the 
statutory tenant continuing in possession 
of the premises in question will be entiti- 
ed to the benefits arising out of the con- 
tract executed by and between the land- 
lord and tenant at the time of inception 
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of the tenancy in so far as such terms are 
not inconsistent with the provisions of 
the Act, but it has not been provided 
anywhere in the Act that a statutory 
tenant will have the same status as that 
of a contractual tenant. 


5. Mr. Chatterjee the learned Coun- 
sel appearing as amicus curiae referred 
to the provisions of Section 2 (c) of the 
West Bengal Premises Tenancy Act which 
defines fair rent. He submits that the rent 
is in relation to premises and not in rela- 
tion to parties and under the provision of 
Section 8 (1) it has been expressly stated 
that the fair rent is in relation to the pre- 
mises and under Section 10 of the Premi- 
ses Tenancy Act, the Controller shall de- 
termine fair rent on the application 
either by the landlord or by the tenant. 
Mr. Chatterjee further submits that it is 
thus evident that under the provisions of 
West Bengal Premises Tenancy Act rent 
or fair rent is in relation to the premises 
and not in relation to the parties and the 
Rent Controller is to determine fair rent 
on the basis of the application. made 
either by the landlord or tenant includ- 
ing statutory tenant. Mr. Chatterjee also 
refers to Section 19 of the Premises 
Tenancy Act and submits that under Sec- 
tion 19 all the terms and conditions 
arising out of contract are available to a 
tanant in possession of the premises in 
question. Accordingly Mr. Chatterjee sub- 
mits that a statutory tenant being a 
tenant in possession of the premises in 
question has been expressly given the pri- 
vileges and benefits arising out of the con- 
tract between the parties and rent is also 
an element of contract between the par- 
ties. Mr. Chatterjee also submits that 
since fair rent is in relation to the pre- 
mises and not in relation to the parties, 
the status of the party is not to be looked 
into and even assuming that statuory 
tenant cannot be put at par with the con- 
tractual tenant an application made by 
such statutory tenant for determination 
of fair rent of the premises is maintain- 
able in law. Mr. Chatterjee in his con- 
tention also refers to the provisions of 
Section 18 (2) of the Premises Tenancy 
Act. It has been provided in the said sec- 
tion that when a landlord obtains deli- 
very of possession of the suit premises for 
effecting building and rebuilding or ad- 
ditions and alterations on the suit premi- 
ses on the ground that such building or 
rebuilding and/or additions or alterations 
are not possible if the premises is in the 
occupaton of the tenant, the landlord 
is under-an obligation to put the tenant 
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back in possession of the premises after 
completion of such building and rebuild- 
ing and alterations and additions and 
under sub-section (2) of Section 18 it has 
heen provided that if upon an order be- 
ing made under sub-section (1) of Sec. 18 
by the Rent Controller to put the tenant 
in possession within 14 days of the date 
of the order, the landlord fails or neglects 
to deliver possession of the premises to 
the tenant within the time specified, then 
the Controller shall execute the order and 
put thé tenant in possession of the pre- 
mises and in that event the tenant shall be 
liable to pay fair rent in respect of the 
premises from the date of delivery of 
such possession. Mr. Chatterjee contends 
that the said Section 18 makes it clear 
that the right to determination of fair 
rent is maintainable even when a condi- 
tional decree for eviction was passed 
against a tenant on the ground of build- 
ing and rebuilding and additions and 
alterations. After considering contentions 
of the respective Counsel appearing for 
the parties and also the submissions made 
by the learned Counsel appearing as 
amicus curiae, it appears to me that 
a statutory tenant continuing in posses- 
sion after the determination of the con- 
tractual tenancy has a statutory protec- 
tion against eviction from the premises in 
question until a decree for recovery of! 
possession is passed by the competent’ 
court of law on fulfilling certain terms 
and conditions specified in the Act. Such' 
statutory tenant, in my view, does not 
enjoy the same position as that of a con- 
tractual tenant. Section 19 of the Act 





_ makes it quite clear that the Legislature 


has expressly given the tenant including 
the statutory tenant all the rights and 
privileges arising out of the contract be- 
tween the landlord and the tenant. If 
such express provision was not there in 
the Act, the statutory tenant could not 
have claimed the benefit of the terms and 
conditions of a contract between the par- 
ties if contractual tenancy had been 
determined. Section 18 of the Premises 
Tenancy Act, in my view, also makes ıt 
quite clear that if a decree for eviction is 
passed against a tenant on the ground of 
building and rebuilding and/or additions 
and alterations the tenant can claim re- 
entry in the suit premises if the suit pre- 
mises is not let out in the meantime and 
if the Rent Controller allows the claim of 


the tenant of such re-entry in the suit 
premises, the Rent Controller has been 
authorised to determine the fair rent in 
the altered circumstances in- respect of 
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the portion wherein the tenant will be 
allowed re-entry. The provisions of Sec- 
tion 18 have been made so that a claim of 
re-entry of the tenant allowed by the 
Rent Controller is enforced and proper 
rent -for the premises to be occupied by 
earstwhile tenant on re-entry is determin- 
ed. I am inclined to accept the contention 
of Mr. Deb that Section 17 of the West 
Bengal Premises Tenancy Act clearly 
indicates that a statutory tenant, in order 
to enjoy protection against delivery of 
possession is not to deposit rents but 
sums equivalent at the rate of rent last 
paid and from the scheme of the Act and 
from said Section 17, it may: be reason- 
ably inferred that the legislature did not 
intend that the statutory tenant will be 
treated at par with a contractual tenant 
under the West Bengal Premises Tenancy 
Act. Accordingly, after the determina- 
tion.of tenancy, the statutory tenant can- 
not make an application under Section 8 
of the West Bengal Premises Tenancy Act 
for determination -of fair rent by the Rent 
Controller, There is also a salient 
feature in this case. The defence of 
the tenant against delivery of posses- 
sion has been struck down by the Court 
under Section 17. (3) of the West Bengal 
Premises Tenancy Act in the said Title 
Suit. It has been held by the Supreme 
Court in the case of Smt. Bela Das v. 
Samarendra’ Nath Bose reported in- AIR 
1975 SC 398 that the plea set up by the 
defendant tenant that the plaintiffs being 
landlords of the suit premises for a 
moiety of share ‘could not alone claim a 
decree for eviction against him was noth- 
ing but a plea qua tenant and not dehors 
it. The Supreme Court held that the 
striking out of the defence against deli- 
very of possession had the effect of *strik- 
ing out all defences raised by the defen- 
dant qua tenant including the ` defence 
that the plaintiffs alone being : co-sharer 
landlords were not entitled to maintain 
the suit for eviction. In such circum- 
stances, even assuming that a‘ statutory 
tenant enjoying all the privileges of a 
tenant can maintain an aplication for 
fair rent after determination of con- 
tractual tenancy, inthe instant case such 
application is not maintainable when the 
defence ofithe statutory tenant against 
delivery of possession has been struck- 
out and the said statutory tenant is pre- 
cluded from raising any plea against deli- 
very of possession qua tenant. The statu- 
tory tenant, ‘therefore, ‘cannot make ary 
claim for - determination of fair rent 
because ` payment: at the rate of rent is 
only necessary for continuance of the 
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possession of a statutory tenant and for 
his protection against delivery of posses- 
sion. Accordingly, the Rule fails and is 
dismissed but I make no order as to costs. 
The Court appreciates the valuable as- 
sistance rendered by Mr. Chatterjee, the 
learned “Counsel appearing as amicus 
curiae, 

Rule dismissed, 
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Rabindra Nath Dutta and another, 
Opposite Parties, 


C. O. No. 3719 of 1979, D/- 29-11-1979. 


West Bengal Premises Tenancy Act .(12 
of 1956), Sec. 17 — Deposit of rent — 
Suit for eviction — Tenant r-ust deposit 
entire amount of defaulted rent together 
with interest irrespective of whether: 
any part of it is barred by limitation. 
ILR (1976) 2 Cal 359, (1961) 65 Cal WN 
1093 held overruled by AIR 1978 SC 287. 


The first part of Sec. 17 (1) clearly pro- 
vides that the tenant shall deposit in 
Court or pay to the landlord an amount 
calculated at the rate of rent at which it 
was last paid for the period for’ which the 
tenant may have made default. To that 
what is to be added is interest at the 
statutory rate calculated from the date 
when any such amount was payable up to 
the date of deposit. Even the term ‘pay- 
able’ as used in this sub-section qualifies 
the term ‘amount’ only for the purpose 
of determining the date from which the 
interest is to be calculated. Sub-sec. (1) 
on its terms quite clearly requires the 
tenant to deposit in Court or pay to the 
landlord the rent for the entire period for 
which he may have made default irres- 
pective of whether any part of it is irre- 
coverable being barred by law or not, 
There is no scope for reading a restric- 
tive clause into this sub-section to the ef- 
fect that such arrears must be the arrears 
which the tenant is otherwise under a 
legal obligation to pay. Therefore the re- 
quirement is that the entire amount in 
arrears has to be deposited by the tenant 
in order to entitle him to get relief under, 
sub-section (4) thereof. ILR (1976) 2 Cal 
359, (1961) 65 Cal WN 1093 held overrul- 
ed by AIR 1978 SC 287; 1979 (2) Cal HN 
280, Rel. on. (Paras 4, 5) 
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Rabindra Nath Mitra and Tapan Kumar 
Roy, for Petitioner; Sudhis Das Gupta, 
Sailendra Nath Dutta and Kishori Mohan 
Pal, for Opposite Parties, 


ANIL K. SEN, J. :— This is a revisional 
application at the instance of the tenant- 
defendant arising out of a suit for evic- 
tion which has been heard on contest by 
the plaintitf landlord. The facts relevant 
for our present purposes are not in dis- 
pute. The defendant-petitioner is a tenant 
under the plaintiff in respect of suit pre- 
mises on a monthly rent of Rs. 1150/- pay- 
able according to English Calendar 
month. The plaintiff instituted Title Suit 
No. 122 of 1977 in the second court of the 
learned Subordinate Judge at Alipore for 
eviction of the defendant on certain 
grounds including a ground that the 
tenant-defendants had forfeited their pro- 
tection under Section 13 of the West 
Bengal Premises Tenancy Act (herein- 
after reterred to as the said Act) on the 
ground of default. In this suit the defen- 
dant filed two applications— one under 
Section 17 (2) and the other under Sec- 
tion 17 (1) read with Section 17 (2A) of 
the said Act. The case made out in these 
applications was to the effect that when 
the defendant tendered twenty months’ 
rent from April 1974 to November 1975 
amounting to Rs. 23,000/- to the plaintiff 
by a cheque, the plaintiff refused to ac- 
cept the same. The defendant further 
pleaded that the rent was being deposit- 
ed month by month with the Rent Con- 
troller since May 1976. Admitting the 
arrears for the period from April 1974 to 
April 1976 in the application under Sec- 
tion 17 (1) read with Section 17 (2A) of 
the said Act the defendant prayed for an 
order allowing them “to deposit the 
arrears of rent legally payable with inte- 
rest in monthly instalment equal to one 
month’s rent beginning from November 
1978.” In their application under Sec- 
tion 17 (2) the defendant prayed for ad- 
judication of a dispute as to whether the 
deposits made with the Rent Controller 
since May 1976 are valid or not and “fur- 
ther determine as to whether any portion 
of the rent in arrears has become barred 
by limitation and as such not legally pay- 
able.” The learned Subordinate Judge by 
the order impugned dated July 16, 1979 
has disposed of the application under Sec- 
tion 17 (1) read with Section 17 (2A) of 
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the said Act which was strongly contest- 
ed before him by the plaintiff. He found 
the defendant to be in arrears for the ad- 
mitted period from April 1974 to April 
1976 and assessed the rent in arrears for 
those months at Rs. 28,750/-. He further 
found that the defendant is liable to pay 
statutory interest on such arrears up to 
July 1979 at the rate of Rs. 8$% and as- 
sessed the same at Rs. 10,789.22. He refus- 
ed to grant any liberal instalment as 
prayed for by the defendant and directed 
the entire amount of Rs. 39,539.22 to be 
deposited by August 20, 1979. Feeling 
aggrieved by the order as aforesaid the 
defendant has preferred the present revi- 
sional application. 


2. Mr. Mitra appearing in support of 
this revisional application has raised a 
solitary point. He has contended that 
when a part of the arrears was not legal- 
ly recoverable on the date of the suit, 
that is on August 31, 1979, being time 
barred, the learned Subordinate . Judge 
could not have directed deposit of the en- 
tire arrears under S. 17 (1) read with Sec- 
tion 17 (2A) of the said Act. Reliance is 
placed on a Bench decision of this Court 
in the case of Raghunath Singh v. M/s. 
Patel & Co. (1961) 65 Cal WN 1093 and a 
single Bench decision following the afore- 
said Bench decision in the case of 
N. N. Ghosh Chowdhury v. Tripti Rani 
Chakraborty ILR (1976) 2 Cal 359. The 
point thus raised by Mr. Mitra has been 
contested by Mr. Das Gupta appearing on 
behalf of the plaintiff. According to Mr. 
Das Gupta, the decisions relied on by 
Mr. Mitra stand overruled by the deci- 
sion of the Supreme Court in the case of 
Khadi Gram Udyog Trust v. Shri Ram 
Chandraji Virajman Mandir AIR 1978 SC 
287. 


3. The Bench decision of this Court 
relied on by Mr. Mitra no doubt well 
supports the contention raised by him. 
Unfortunately for Mr. Mitra in that case 
he himself had failed to convince the 
learned Judges that in order to get relief 
under Section 17 (4) of the said Act, the 
tenant must deposit the entire arrears 
whether the whole or any part of it is 
time barred or not. To us it appears that 
it was rightly contended by him then 
that Section 17 (4) of the said Act incor- 
porates in substance the same principle as 
underlies Section 114 of the Transfer of 
Property Act and when the. liability for 
the time barred rent in arrears is not ex- 
tinguished though its recovery is barred it 
was incumbent upon a tenant to discharge 
that liability in order to be entitled to re- 
lief under Section 17 (4). Necessarily 
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Mr. Mitra then relied on the well-known 
decision in the case of Vasudev Udpa v. 
Krishna Udpa (1921) ILR 44 Mad 629 
which has been approved by the Supreme 
Court. The learned Judges there, how- 
ever, rejected such a contention raised by 
Mr. Mitra when they held that “the first 
part of sub-section (1) of Section 17, on its 
true construction, imposes upon the 
tenant the duty to deposit or pay the 
amount to the plaintiff as landlord on ac- 
count of arrears of rent which the tenant 
is otherwise under legal obligation to pay 
to him.” Accordingly it was held that 
when the tenant had no legal obligation 
to pay the time barred arrears, he cannot 
be made to pay or deposit such part of 
the time barred arrears under Sec. 17 (1) 
nor can there be any order made under 
Section 17 (2) of the said Act directing 
any such payment or deposit. The learn- 
ed Judges relied on an earlier decision of 
this Court in the case of Daya Debi v. 
Chapala Debi, (1959) 63 Cal WN 976 in 
holding as such and approved a single 
Bench decision in the case of Nashiban 
Bibi v. Parulbala Dutta (1958) 62 Cal WN 
778. With great respect there are, how- 
ever, good reasons to doubt the correct- 
ness of the view so expressed as pointed 
out by a learned single Judge of this 
Court in a later decision in the case of 
Sujit Kumar v. Kartick Chandra 1979 (2) 
Cal HN 280. 


4. Section 17 (1) provides as follows: 

“On a suit or proceeding bcing institut- 
ed by the landlord on any of the grounds 
referred to in Section 13, the tenant shall 
subject to the provisions of sub-sec (2), 
within one month, of the service of the 
writ of summons on him or where he 
appears in the suit or proceeding without 
the writ of summons being served on 
him, within one month of his appearance 
deposit in court or with the Controller 
or pay to the landlord an amount calcu- 
lated at the rate of rent at which it was 
last paid, for the period for which the 
tenant may have made default including 
the period subsequent thereto up to the 
end of the month previous to that in 
which the deposit or payment is made to- 
gether with interest on such amount 
calculated at the rate of eight and one- 
third per cent per annum from the date 
when any such amount was payable up to 
the date of deposit, and shall thereafter 
continue to deposit or pay month by 
month, by the 15th of each succeeding 
month a sum equivalent to the rent at 
that rate.” 

The first part of this sub-section clearly 
provides that the tenant shall deposit in 
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Court or pay to the landlord an amount 
calculated at the rate of rent at which it 
was last paid for the period for which the 
tenant may have made default. To that 
what is to be added is interest at the 
statutory rate calculated from the date 
when any such amount was payable up to 
the date of deposit. Even the term ‘pay- 
able’ as used in this sub-section qualifies 
the term ‘amount’ only for the purpose of 
determining the date from which the 
interest is to be calculated. Sub-sec. (1) 
on its terms quite clearly requires the 
tenant to deposit in Court or pay to the 
landlord the rent for the entire. period for 
which he may have made default irres- 
pective of whether any part of it is irre- 
coverable being barred by law or not. The 
learned Judge’s deciding the case of 
Raghunath Singh v. M/s. Patel & Co. 
(supra) introduced on their own construc- 
tion a restrictive clause into this sub- 
section to the effect that such arrears 
must be the arrears which the tenant is 
otherwise under a legal obligation to pay. 
We do not think there is any scope for 
incorporating into the provision a restric- 
tion of that kind which the legislature in 
its wisdom had not incorporated. We are 
not supposed to alter the law by judicial 
pronouncement but we are merely to 
interpret the law as made by the legis- 
lature. The restriction as has been 
brought in by the learned Judges on con- 
struction of sub-section (1) neither fol- 
lows expressly from the provision thereof 
nor by necessary implication. Moreover, 
such a restriction, in our view, is against 
the very spirit of the provision which 
read with sub-section (4) provides for re- 
lief of the nature contemplated by Sec- 
tion 114 of the Transfer of Property Act. 
This is the reason why we have express- 
ed ourselves to say in agreement with the 
learned single Judge of this Court that 
there are good reasons to doubt the cor- 
rectness of the view expressed in the 
aforesaid Bench decision. The other 
single Bench decision relied on by Mr. 
Mitra merely follows the Bench decision. 


5. We are quite conscious of the posi- 
tion that sitting in a Division Bench when 
we are not agreeing witha Bench decision 
normally we are to refer the matter to a 
larger Bench but that is not required of 
us in the present case as we agree with 
the learned single Judge when he said in 
the case of Suchit Kumar v. Kartick 
Chandra (supra) that this decision stands 
overruled by necessary implication by the 
decision of the Supreme Court in the case 
of Khadi Gram Udyog Trust v. Shri Ram 
Chandraji Virajman Mandir. In that case 
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the Supreme Court was considering the 
parallel provision of U. P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act (13 of 1972). The material 


. provision of that Act provides in case of 


a suit for eviction on the ground of de- 
fault, if at the first hearing of the suit the 
tenant unconditionally pays or tenders to 
the landlord or deposits in Court the en- 
tire amount of rent and damages for use 
and occupation of the building due from 
him together with statutory interest 
thereon and the landlorď’s costs of the 
suit the Court may, in lieu of passing a 
decree on that ground, pass an order re- 
lieving the tenant against nis liability for 
eviction on that ground. Interpreting the 
aforesaid provision the Supreme Court 
laid down that in order to be entitled to 
the relief so provided the tenant-defen- 
dant must deposit the entire arrears irres- 


, pective of whether any part of it is time 


i 
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barred or not. Mr. Mitra appearing in sup- 
port of the present revisional application 
before us wanted to distinguish the above 
decision on the ground that under the 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972) what the tenant is to deposit is the 
arrears due so that when time barred 
arrears remain due, notwithstanding re- 
covery thereof being barred by law of 
limitation, it might have been rightly held 
that the tenant’s liability extends to the 
extent of requiring him to deposit even 
the time barred arrears but such is not 
the provision in the West Bengal Premi- 
ses Tenancy Act. We have carefully con- 
sidered this contention raised by Mr. 
Mitra but we have failed to find any 
material difference with regard to the 
material provision in the two statutes. 
While under the U. P. Act the tenant was 
required to deposit the entire amount of 
rent and damages due here as we have 
indicated hereinbefore under Section 17 
(1) the tenant is required to deposit or 
pay to the landlord the entire amount 
calculated at the rate of rent at which it 
was last paid for the period for which the 
tenant may have made default. Sub- 
stantially the provision is the same and 


the requirement is that the entire amount 
in arrears has to be deposited by the 
tenant in order to entitle him to get re- 
lief under sub-section (4) thereof. This 
being the position, we are of the view 
that the decisions relied on by Mr. Mitra 
stand overruled by the aforesaid deci- 
sion of the Supreme Court in the case of 
Khadi Gram Udyog Trust v. Shri Ram 
Chandraji Virajman Mandir, - 
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6. The only point raised by Mr. Mitra, 
therefore, fails. Mr. Mitra in his fairness 
has not disputed the propriety of the 
learned Judge’s order refusing to grant 
any liberal instalment in view of the fact 
that the tenant-defendant is a Govern- 
ment undertaking and also in view of the 
fact that the entire amount had already 
been deposited by the tenant-defendant 
in the court below. Both the parties, how- 
ever, agree before us that the learned 
Subordinate Judge had not calculated the 
interest correctly. They agree that statu- 


“tory interest on the arrears would amount 


to Rs. 10,182.29 so that the total amount 
payable towards arrears under considera- 
tion and the interest thereon would be 
Rs. 38,932.29 and not Rs. 39,539.22 as as- 
sessed by the learned Subordinate Judge. 
Subject to the modification of the order 
in this regard the order passed by the 
learned Subordinate Judge is upheld. The 
excess amount if paid or deposited may 
be refuned or adjusted. The application is 
disposed of accordingly. There will be no 
erder for costs. 
B. C. CHAKRABARTI, J. :— I agree. 
Order accordingly. 


AIR 1980 CALCUTTA 117 
D. C. CHAKRAVORTI, J. 

Ajit Kumar Hazra and others, Peti- 
tioners v. Rathindra Nath Roy, Opposite 
Party. 

C. R. No. 466 of 1978, D/- 27-7-1979. 

Succession Act (1925) Ss, 211, 306 and 
213 (1) — Civil P. C. (1908) Sec. 2 (11) 
and Or. 22 R. 3 — Death of one of the 
joint plaintiffs Application for 
substitution in place of deceased plaintiff 
by executor appointed under the Will — 
Sec. 213 (1) does not operate as a bar to 
institution or prosecution by executor of 
an action before obtaining probate of the 
Will — He can be substituted but no de- 
cree can be passed in such action before 
probate is obtained. (Para 3) 
Cases Referred : Chronological Paras 
(1950) 54 Cal WN 667: AIR 1951 Cal 228 

4 
ILR (1942) 2 Cal 363: ATR 1942 Cal 571 3 
(1911) ILR 38 Cal 327: 8 All LJ 96 (PC) 3 


Shyama Prasanna Roy Chowdhury, 
A. K. Rakshit and Phani Bhusan Das, for 
Petitioners; Amiya K. Chatterjee, for 
Opposite Party. 

ORDER :— This Rule is directed 
against Order No. 34 dated December 1, 
1977 whereby the learned Munsif reject- 
ed the petition for substitution made by 
the present petitioners Nos. 1 and 2. 


IW/KW/E300/79/VSS 
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2. The facts relevant for the purposes 
of this case are as follows. Two brothers, 


namely, Ram Mohit and Ram Mohan, fil- 
ed a suit for eviction against the present 
opposite party. When the suit was still 
pending said Ram Mohit died on June 3, 
1977 leaving a will whereby he is said to 
have appointed the present petitioners 
Nos. 1 and 2 the executors to his will. On 
July 27, 1977 the petitioners Nos. 1 and 2 
in their capacity of executors made an ap- 
plication of being substituted in place of 
Ram Mohit. The application was opposed 
by the present opposite party before the 
Court below. The learned Munsif rejected 
that application. 


3. Mr. Shyama Prasanna Roy Chou- 
dhury, the learned Advocate appearing in 
support of the Rule, contends that having 
regard to the provisions of Sections 211, 
213 and 306 of the Indian Succession Act 
the learned Munsif acted illegally and 
with material irregularity in rejecting the 
prayer for substitution. Regard being had 
to the provisions of Section 2 (11) of the 
Code of Civil Procedure and Section 211 
of the Indian Succession Act it can very 
well be accepted as the correct legal posi- 
tion that when a person dies after leav- 
ing a will the executor appointed by him 
would represent the estate and would be 
regarded as a legal representative of the 
deceased’s estate. According to the provi- 
sions of Section 306 of the Indian Succes- 
sion Act in the present case on the death 
of one of the joint plaintiffs the right to 
prosecute the action already commenced 
does exist in favour of the executors ap- 
pointed by the deceased plaintiff Sec- 
tion 213 (1) of the Indian Succession Act 
provides that no right as executor or 
legatee can be established in any Court 
of justice, unless a Court of competent 
jurisdiction in India has granted probate 
of the Will under which the right is 
claimed *** *** Thus according to the pro- 
visions of Section 213 referred to ahove 
the right of an executor has to be esta- 
blished only in a court of competent 
jurisdiction having power to grant pro- 
bate of the Will under which the right is 
claimed. The question that now arises for 
determination is whether before the 
grant of probate the petitioners Nos. 1 
and 2 may claim to be substituted in place 
of the deceased plaintiff, Ram Mohit. Sec- 
tion 213 referred to above only lays 
down that an executor cannot establish 
his claim as such before he obtains pro- 
bate of the Will. But Section 213 does 
not operate as a bar to the institution or 
prosecution by him of an action before 
obtaining the probate of the’ Will subject 
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to this that in a suit so instituted or so pro- 
secuted the decree cannot bc passed be- 
fore the probate is obtained and produc- 
ed before the Court. This is the view 
taken in a number of cases of which I N 
may make particular mention of Chandra 
Kishore v. Prasanna Kumari (1911) ILR 
38 Cal 327 and Habibullah v. Ananga 
Mohan Roy Choudhury, ILR (1942) 2 Cal 
363. We can, therefore, take it as settled 
law that the executor can bring or prose- 
cute an action before obtaining probate 
provided that no decree can be passed in 
such action before the probate is obtain- 
ed. In this view of the matter, the Court 
below should have allowed the applica- 
tion of petitioners Nos. 1 and 2 for their 
substitution in place of the deceased 
plaintiff, Ram Mohit. 


4. Mr. Chatterjee appearing for the 
opposite party, however, referred me to 
a decision in Bibhuti Bhusan Roy v. 
Narendra Narayan Ghosh (1950) 54 Cal 
WN 667. This case is distinguishable from 
the present case on facts and I accord- 
ingly need not discuss the principle laid 
down therein on the basis of the peculiar 
facts of that case. 


5, In the circumstances aforesaid, the 
Rule is made absolute and the impugned 
order is set aside. 


6. I make no order as to costs. 
Rule made absolute, 


AIR 1980 CALCUTTA 118 
MRS. PADMA KHASTGIR, J. 


Bank of Tokyo Ltd., Fetitioner v. 
Soorajmull Nagarmull and others, 
Respondents. 


Suit No. 108 of 1971, D/- 12-7-1979. 
Civil P. C. (1908), Or. 21 R. 52 Proviso 
— Applicability — Attachment of the 
money in court custody is pre-requisite. 
Where in respect of the securities with 
the Receiver an application under the 
Proviso to R. 52 of Or. 21 Civil P. C. for 
determining priorities among the various 
decree holders was filed, it was rejected 
on the ground that none of the decree 
holders have attached the securities which 
was a pre-requisite for attracting the pro- 
viso. Custody with the Receiver did not 
amount to attachment. AIR 1952 Mad 540, 
AIR 1956 Orissa 206, AIR 1921 Mad 218 
(FB) and AIR 1933 Cal 814 Rel. on. 
(Para 16) 


Cases Referred : Chronological Paras 
AIR 1956 Orissa 206: 1956 Cri LJ 1345 

. 10 
AIR 1952 Mad 540 9 
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B. K. Bachawat with Tarun Kumar Basu, 
for Petitioner; S. K. Gupta on behalf of 
D. K. Jalan and others and supported 
Bachawat;”P. K. Das appeared on behalf 
of Mohan Lal Jalan and supported Bacha- 
wat. Subrata Roy Chowdhury ap- 
peared on behalf of Sudhir Jalan; 
Jayanta Mitra appeared on hehalt of 
Mrs. Radha Debi Jalan. 


ORDER :— This application has besh 
taken out by Bank of Tokyo Limited 
against Soorajmull Nagarmull, a firm, be- 
ing defendant No. 1 and the other defen- 
dants as the partners of the said firm. 


2. The facts of this case shortly- are 
that the defendant No. 1 had pledged 
with the plaintifi’s Bank £ 90,000 stock 


, of Bombay Gas Company contained -in 


=~ 


` 


Stock Certificate No. 235; £15,000 shares 
in Asiatic Textiles Company Limited; 
£ 6,000 shares in Coochbehar Trading 
Company Private Limited; £ 4,500 in the 
Haldibari Jute Company Private Limited;, 


£ 7,200/- in Rajasthan Investment Com-" 


pany Private Limited; & 7,908 in Oriental 
Trading Company Private Limited. A suit 
for dissolution of partnership was filed in 
this High Court being Suit No...1886 of 
1963 on 22nd of October, 1963 and an ad- 
interim order was passed restraining the 
parties from transferring, selling or deal- 
ing with the said shares save and except 
in the usual course of business, On May.4; 
1967 the said order was confirmed. There- 
after in July, 1970 another suit was filed 
being Suit No. 290 of 1970 for a declara- 
tion that the firm, Soorajmull Nagarmull 
stood dissolved and for accounts. .On 
March 13, 1971 the plaintiff Bank -filed 
against the defendants a suit for recovery 
of a sum of Rs. 38,78,552.58 and also for 
a declaration that the stocks and shares 
mentioned in the letter dated 31st of 
August, stood charged in favour of the 
bank and for sale of the said shares and 
other consequential reliefs.. Jy the said 
suit on March 15, 1971 Joint . Receivers 
were appointed of the stocks and shares 
charged and-pledged by the defendants. 
In the meantime by a deed. of hypotheca- 
tion executed: by the munim and gomesta 
of the said firm on 7-9-77 and 14-9-77, 
hypothecation of Script No. 235 was made 
in favour of. Sri. Sudhir- Jallan,- son of 
Keshardeo Jalan, a ‘deceased partner of 
Soorajmull Nagarmull, who ‘instituted a 
suit being suit No. 171 of 1978 in the High 
Court at Delhi against the defendant 
No. 1 and others praying for a declaration 
that the stocks of the value. of £ 20,518 
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of Bombay Gas Company Limited con- 
tained in the said stock . Certificate 
No. 235 stood charged in favour of the 
trust by way of first charge and stock of 
the value of £ 90,000 comprised in the 
said stock certificate No. 235 are charged 
in favour of the said trust subject to 
prior charge of the Bank of Tokyo. In 
the said suit Sudhir Jalan also asked, for 
splitting up of the said stock Certificate 
No. 235 and for transfer to the plaintiff 
of the said stock of the face value of 


~ & 20,518; but no relief for money decree 


was claimed in the said suit. 


3. Smt. Radha Debi Jalan instituted a 
suit against the defendant No. 1, ‘the 
Bombay Gas Company: Limited and 
Rajasthan Investment Private Limited in 
the High Court at Bombay being Suit 
No. 295 of 1978, inter alia, for spliting up 
of the said stock Certificate No. 234 of 
Bombay Gas Company and for delivery 
of the face value of £ 50,450 and for 
transfer of 7,200 shares of Rajasthan 
Investment Private Limited in favour of 
the plaintiff and for other reliefs. The 
said stock and shares were hypothecated 
in favour of the plaintiff in terms of a 
deed of hypothecation dated Tth of Sep- 
tember, 1977. 


4. In the Calcutta Suit on May 29, 
1978 a decree for Rs. 38,78,552.58. with 
interest and cost was passed in favour of 
the plaintiff Bank and it was directed 
that the stock and shares which were 
charged in favour of the plaintiff Bank be 
sold and the sale proceeds to be directed 
to be paid. to the - plaintiff in pro tanto 
saisfaction of its claim. In the Bombay 
Suit on 11th of July, 1978 a consent de- 
cree was passed and it was agreed that 
the Bombay Gas Company will split up 
the Stock Certificate No: 234 and deliver 
the same and also 7,200 shares of Rajas- 
than Investment Private Limited to the 
plaintiff. In the Calcutta Suit on an ap- 
plication- òn 26th of September, 1978 Sri 
S. K. Dhar, Advocate on record of M/s: 
Fox and Monday was. appointed the Re- 
ceiver over the stock .and shares charged 
and pledged and deposited by the defen- 
dant No. 1 with the plaintiff Bank, that is, 
Stock Certificate No. 234 and ` also over 
No. 235. Thereafter the Receiver held 
several meetings between November 15 
and December 6, 1978 and the notifica- 
tion of sale was finalised on 10th of 
January, 1978. -In the Delhi Suit on 
December 13, 1978 Sri S. K. Dhar was ap- 
pointed Receiver of the stock. Certificate 
No. 234 and the Receiver was directed to 
retain the Stock certificate till further 
order of that court. Thereafter the defen- 


120 Cal. 


dant No. 1 took out an application for 
setting aside the ‘orders dated 26th of 
September and 10th of November, 1978 
and ultimately on December 21, 1978 the 
said application was dismissed. The defen- 
dant No. 1 preferred an appeal from the 
said order on 29th of January, 1979. By a 
decree passed in the Delhi Suit it was, 
inter alia held that the plaintiff, that is, 
the Bank of Tokyo, was entitled to a first 
charge to the extent of £ 20,518/- and 
second charge to the extent of £ 90,000 
comprised in the said stock certificate 
No. 235 and the plaintiff was entitled to 
Second charge in respect of the shares of 
Asiatic Textiles Company Limited, The 
Coochbehar Trading Company Private 
Limited, The Haldibari Jute Company 
Private Limited subject to the first charge 
of the present plaintiff and that order 
further held that said order was without 
prejudice to the rights of the Bank of 
Tokyo in the Calcutta Suit. Thereafter 
on the 10th of January 1979 Sri 
S. K. Dhar was appointed a Receiver in 
the Bombay Suit in respect of Stock 
Certificate No. 234 and an order of in- 
junction was passed on the Receiver 
restraining him from selling said shares 
and the Receiver was directed to hold the 
same till further order of that court. On 
January 29, 1979 in the Calcutta Suit, the 
Appeal Court on the application of the 
defendant directed the sale of the stock 
and shares in terms of the order dated 
26th of September, 1978 and 10th of 
November, 1978 and directed that the sale 
would be effected by public suction which 
would be subject to the confirmation of 
the court. 


5. Mr. B. K. Bachwat appeared in 
support of the petition and submitted 
that this application has been made under 
Order 21 Rule 52 of the Civil Procedure 
Code and further submitted that this 
Court should decide priority in terms 
of Order 21 Rule 52, amongst the various 
decree holders. i 


6. From the Notice of Motion it would 
appear that the petitioner before me. is 
asking for an order that the claims of the 
plaintiffs in Bombay and Delhi Suits be 
determined by this Hol’ble Court and be 
declared that the plaintiff Bank of Tokyo 
is entitled to proceed against the stocks 
and shares held by the Receiver to the 
exclusion and/or in priority to those of 
the plaintiffs in Delhi and Bombay Suits 
and the same to be sold and entitling the 
plaintiff herein to` appropriate the sale 
proceeds in pro tanto satisfaction of the 
decree passed in Bank’s favour on 29th 

‘of May, 1978. Again in prayer (b) thè 
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petitioner has asked that the Receiver, 
Sri S. K. Dhar, be directed to sell the 
stocks and shares in execution of the de- 
cree dated May 29, 1978. The petitioner 
has further applied for an injunction re- 
straining the decree-holders Smt. Radha 
Debi Jalan and Sudhir Jalan from taking 
any further steps in execution of the de- 
cree passed in their favour. 


7. Mr. S. K. Gupta appeared on be- 
half of D. K. Jalan and others, supported 


.Mr. Bachawat. Mr. P. K. Das appeared on 


behalf of Mohon Lal Jalan and also sup- 
ported Mr. Bachwat. 


8. Mr. Subrata Roy Chowdhury ap- 
peared on behalf of Sudhir Jalan and sub- 
mitted that his client has obtained a valid 
decree passed by the Delhi High Court 
where all the facts were truly and 
correctly set out in the plaint wherefrom 
and also from the decree it would ap- y 
pear that Sudhir Jalan is entitled to and 
obtained a declaration of first charge in 
respect of 20,000 shares which admittedly 
were never pledged with the plaintiff 
Bank and for the balance of 90,000 shares 
he claimed a second charge subject to 
the first charge in favour of the Bank 
of Tokyo. As such there is no conflict of 
interest between Sudhir Jalan and also 
the Bank of Tokyo. Various allegations 
that have been made in the petition re- 
garding collusion and other extraneous 
factors should not be taken into con- 
sideration by this Court as this Court is 
not sitting over appeal of the decree that 
has been passed in favour of Sudhir Jalan 
by the Delhi High Court. The plamtiff 
has come before this Court as an execut- 
ing court and this Court as an executing 
court cannot go behind the decree which ? 
has been validly passed in favour of 
Sudhir Jalan. Thirdly he submitted that 
this application is not maintainable at all 
as the plaintiff Bank cannot come under 
Order 21 Rule 52 and take advantage of 
the said provision as the said stock Certi- 
ficate in the hands of the Receiver has 
not been. attached by any of the decree- 
holders and Order 21 Rule 52 simply pro- 
vides a procedure by which money lying 
in the custody of any court or public 
officer may be attached and the proviso 
thereunder would only apply provided 
the property in the hands of the Court 
has already been’ attached by different | 
creditors, then only the question of deter- ` 
mining priority would arise. As such the 
present application is wholly misconceiv- 
ed and should be dismissed with costs. 

9. Mr. Jayanta Mitra appeared on be- 
half of Smt. Radha Debi Jalan and sub- 
mitted that his client has a valid decree 
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in her favour and obtained such.a decree 
in respect of stock certificate No. 234 
which was never the subject matter of 
hypothecation or charge in favour of the 
plaintiff Bank. As such the plaintiff 
Bank’s interest is (in) no way affected by 
passing of the decree in favour of Radha 
Debi Jalan by Bombay High Court. 
Simply because Mr. S. K. Dhar has been 
appointed Receiver over the said stock 
certificate No. 234 that would not entitle 
the plaintiff to get any priority inasmuch 
as the decree passed by the Bombay High 
Court is prior to Mr. S. K. Dhar, the Re- 
ceiver, taking possession of the said 
stock certificate No. 234. He reiterated the 
points taken by Mr. Chowdhury regard- 
ing the maintainability of this applica- 
tion. In this respect Mr. Roy Chowdhury 
craved reference to a case reported in 
ATR 1952 Mad 540 which held that pro- 
viso under Order 21 Rule 52 would only 
apply after there is attachment. 

10. In the case reported in AIR 1956 
Orissa 206 it has been held that “the 
custody court can enquire into the 
matter only if the claim is based upon 
any assignment or prior attachment by 
the claimant. The proviso to Order 21 
Rule 52 is only to the effect that where 
the attached property is in the custody of 
a court any question of title or priority 
arising between a decree-holder and any 
other person not being the judgment- 
debtor claiming to be interested in such 
property by virtue of any assignment, 
attachment or otherwise shall be deter- 
mined by such court”, 


11. In the case reported in AIR 1921 
Mad 218 (FB) it was held that “when the 
property in the custody of the Court is 
subject to serveral attachments in execu- 
tion of the several decrees, the custody 
court must award priority to the first in 
point of time.” 


12. In the case reported in AIR 1933 
Cal 814 it was held that “the proviso 
authorises the custody court to determine 
any question of priority only in the case 
of any assignment or attachment”. It fur- 
ther held that “the custody court under 
Order 21 Rule 52 has no authority to 
make any rateable distribution unless it 
be the attaching Court as well. Under 
that rule it can only determine the ques- 
tion of priority and thereafter act under 
the instruction of the attaching court and 
in that case where money was lying as 
surplus sale proceeds which was attach- 
ed by several decree-holders in ex- 
ecution of their decrees the learned 
Munsiff made a rateable distribution of 
money in his court. But the Munsiff’s court 
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being the custody court had no right 
under Order 21 Rule 52 to make rateable 
distribution”. 


13. Mr. -Bachawat appearing with 
Tarun Kumar Basu in reply submitted 
the point taken by Mr. Chowdhury: that 
O. 21 R. 52 would only come into opera- 
tion provided there is attachment of the 
property, relied on a decision reported in 
AIR 1942 Mad 396 and submitted that the 
appointment of a Receiver is a form of 
attachment. 


14. But from the said case it would 
appear that the question for determina- 
tion before the Court arose, as to whe- 
ther before appointment of a Receiver it 
is necessary to attach the property 
wherefrom it was held that the Civil Pro- 
cedure Code does not contemplate attach- 
ment as necessary preliminary to the ap- 
pointment of Receiver as there is no 
practical reason to attach such property 
before appointment of Receiver and it 
was held that appointment of Receiver is 
not bad merely because there has been no 
prior attachment. 


15. Mr. P. K. Das in reply submitted 
that if no other provisions applied under 
Section.151 this Court should entertain 
this application and pass necessary orders, 
if necessary, by even remodelling the 
prayers. 

16. In view of the facts and law as 
indicated above I am of the view and 
hold that this application is not maintain- 
able under Order 21 Rule 52 as none of 
the decree-holders have attached the pro- 
perty in the hands of the Receiver, Sri 
S. K. Dhar; as such the question for 
determination of priority of different 
claims is not called for. Moreover in 
view of the order passed by the Appeal 
Court for sale of the shares in the hands 
of the Receiver, I find no reason to pass 
any order on this application for sale. As 
a result I dismiss this application with 
costs, 


v. Labangalata . 


Petition dismissed, 
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Torts — Malicious prosecution — Suit 
for damages — Onus and presumption — 
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in criminal case not conclusive —Burden 
to prove that prosecution was instituted 
with malicious intention lies upon plain- 
tiff. ATR 1958 Pat 329; AIR 1969 Pat 102 
and AIR 1970 Ori 91 Dissented from. (Evi- 
dence Act (1872), Sec. 102). 

It is well settled that in an action for 
malicious prosecution the onus of est- 


ablishing absence of reasonable and prob- _ 


able cause in launching the criminal pro- 
secution against the plaintiff by the 
defendant lies in the first instance on the 
plaintiff. When a criminal proceeding was 
instituted on the basis of the complaint 
lodged by the defendant before the police, 
which ultimately resulted in the ac- 
quittal of the plaintiff on merits a pre- 
sumption of absence of reasonable and 
probable cause to lodge the complaint 
cannot be drawn. Finding of the criminal 
case is not conclusive upon the matter in 
the civil suit for damages for malicious 
prosecution. The onus of proof lies upon 
the plaintiff that the prosecution was 
commenced without reasonable and prob- 
able cause and was actuated by malice. 
Where the plaintiff alone stated that the 
allegations made against him were false 
and the courts below came to the conclu- 
sion on discussion of evidence 
that fhe plaintiff failed to prove 
that the prosecution against him was ac- 
tuated by malice, the plaintiff must be 
deemed to have failed to discharge the 
burden resting on him. AIR:1958 Patna 
329. ATR 1969 Pat 102 and AIR 1970 Ori 
91 Dissented from. (Paras 15, 16, 17) 


Cases Referred : Chronological Paras 
AIR 1970 Orissa 91 11 
AIR 1969 Pat 102 11 
AIR 1962 Pat 478 . 11 
AIR 1958 Pat 329 9 
(1944) 48 Cal WN 12: AIR 1944 Cal 64 
14, 15, 16 

AIR 1938 Pat 529 11 
(1926) 43 Cal LJ 521: AIR 1926 Cal 46 
13, 14 

(1912) 19 Ind Cas 24 (Cai) 12, 15 


(1883) 11 QBD 440, Abrath v. North 
Eastern Rly. Co. 11, 12, 14 
(1872) 17 WR 283 (PC) - 12 


Rabin Mitra, Ramen Mitra and Ranjit 
Mitra, for Appellant; Ananga Kumar 
Dhar, for Respondents. 


JUDGMENT :— This second appeal is 
by the plaintiff and it arises out of a suit 
for damages for malicious prosecution. 

2. The plaintiff's case is that the 
defendants Nos. 1 and 2, in conspiracy 
with the defendant No. 4, set ip the 
defendant No. 3 to lodge a false com- 
plaint before the Noapara Police Station 
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to the effect that on May 11, 1963 he (the 
plaintiff) had shown his private parts and 
had also abused her (the defendant No. 3) 
in filthy language. On the basis of the said 
complaint a criminal proceeding was 
instituted which ultimately resulted in 
his acquittal. Due to the institution of 
the prosecution, the plaintiff was sus- 
pended from his service with the Icha- 


‘pore Rifle Factory and during the period 


of suspension he was allowed to draw 
only subsistence allowance at Rs. 102-50 p. 
per month: That apart, the plaintiff had 
to lose over-time allowance and such loss 
was tentatively put at Rs. 200/-. The 
plaintiff had to defend himself by engag- 
ing a lawyer and on that account also he 
had to incur expenses to the extent of 
Rs. 200/-. In all, the plaintiff claimed a 
sum of Rs. 500/- from the defendants as 
damages, 


3. The defendants filed separate 
written statements in support of their 
respective defence. The defendant No. 1 
stated that he did not know about the 
complaint lodged by the defendant No. 3 
with the Police. Later on however he was 
examined by the Investigating Officer and 
was summoned during trial to depose as 
a witness for the prosecution and depos- 
ed what he saw and knew. The defendant 
No. 2, in his written statement, stated 
that he did not know anything about the 
incident. He emphatically denied that he 
ever entered into any conspiracy with 
defendant No. 3 or anybody to falsely 
implicate the plaintiff. The defendant 
No. 3 stated that there was reasonable 
and probable cause for launching the pro- 
secution against the plaintiff and that the 
same was not malicious. She denied’ that 
the plaintiff suffered any loss and/or that 
he was entitled to get any compensation. 
In his written statement the defendant 
No. 4 stated that at the request of the 
defendant No. 3 he accompanied her to 
the Police Station when the defendant 
No. 3 lodged the first information report 
with the Police. The allegations of con- 
spiracy were emphatically denied by him. 


4. For proper decision of the suit the 
learned Munsif formulated the following 
points, which were required to be proved 
by the plaintiff in an action for malicious 
prosecution :— 

(i) that he was prosecuted by the defen- 
dants. 

(ii) that the proceedings complained ot 
terminated in his favour. 

tii) that the prosecution was institut- 
ed against him without any reabonebis 
and probable cause and 
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(iv) that the prosecution was . actuated 
by malice. 


5. On a trial on evidence the learned 
Munsif held that the plaintiff was pro- 
secuted by the defendant No. 3 and not 
by the other defendants and that the pro- 
ceedings complained of terminated in his 
favour. The learned Munsif further held 
that the prosecution was instituted 
against the plaintiff without any reason- 
able and probable cause. But as accord- 
ing to the learned Munsif, the plaintiff 
failed to discharge his onus of proving 
that the prosecution was actuated by 
malice, the suit was dismissed. 


6 On appeal the appellate court also 
formulated the self same points for deci- 
sion and proceeded to discuss the evi- 
dence observing that the burden of proof 
lay on the plaintiff. It concurred with the 
findings of the learned Munsif on the 
points Nos. 1, 2 and 4 and further held, 
disagreeing with the finding of the learn- 
ed Munsif that the plaintiff failed to 
prove that the defendant No. 3 had no 
reasonable and probable cause for the 
prosecution. Accordingly the appeal was 
dismissed. 


7. Mr. Rabin Mitra, the learned Advo-~ 
cate appearing for the plaintiff contend- 
ed that the learned Judge wrongly plac- 
ed the burden on the plaintiff to prove 
that there was no reasonable or probable 
cause for the prosecution and because of 
that erroneous approach the court arrived 
at a wrong conclusion. According to Mr. 
Mitra, when the accusation against the 
plaintiff was in respect of an offence 
which the defendant No. 2 claimed to 
have seen him to commit and the trial 
ended in an acquittal on merits, the 
learned Judge should have drawn a pre- 
sumption that there was no reasonable 
and probable cause for the accusation and 
shifted the onus upon the defendant to 
rebut that presumption. Mr. Mitra sub- 
mitted that as the learned Judge has 
viewed the entire case from a wrong 
angle of vision, the appeal should be re- 
mended back with necessary directions 
for rehearing. Mr. Ananga Mohon Dhar, 
the learned Advocate appearing for the 
respondents, on the other hand contend- 
ed that the onus to prove that the defen- 
dant had no reasonable or probable cause 
for the prosecution was upon the plaintiff 
and the learned Judge had rightly plac- 
ed the onus upon the plaintiff and dis- 
missed the appeal. 


8. The point, therefore, that requires 
determination in this appeal is whether 
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in an action for malicious prosecution 
the ‘onus lies upon the plaintiff to prove 
that the prosecution was instituted against 
him without any reasonable and probable 
cause or the onus is upon the defendant 
to prove that he had reasonable and pro- 
bable cause to institute the prosecution. 
To decide the point it would be neces- 
sary to advert to the decisions referred to 
by parties in support of their respective 
contentions, 


9. Mr. Mitra firstly referred to the 
Division Bench decision of the Patna 
High Court in the case of Nagendra 
Kumar v. Etwari Sahu, reported in AIR 
1958 Pat 329. In paragraph 168 of the 
judgment, delivered by Raj Kishore Pra- 
sad, J., the following principle was laid 
down :— 


“If a man acts on his own knowledge, 
and if he gives information of the com- 
mission of an offence committed in his 
presence, and, therefore, the accusation 
against the plaintiff is in respect of an 
offence which the defendant claims to 
have seen him committing, and, the trial 
commenced, on acquittal on the merits. 
the presumption will be not only that the 
plaintiff was innocent, but also that there 
was no reasonable and probable cause. 


If, therefore, a man acts on his 
personal knowledge, then the fact that 
the complaint was a false one will raise a 
presumption that there was absence of, 
reasonable and probable cause, and, that 
malice existed, unless it is shown that his 
memory was defective, and, that there 
was some valid ground for misapprehen- 
sion. 


Where, therefore, the charge is of such 
a nature as must be true or false to the 
knowledge of the defendant, then no 
question of reasonable and probable cause 
ean arise. Falsity of the evidence by the 
prosecutor himself would go to show 
want of reasonable and probable cause 
and further go to show malice on the 
part of the prosecutor. 


The question of reasonable and prob- 
able cause would arise in those cases, 
where the truth or falsity of the charge 
depends upon the information which the 
prosecutor might have received from 
other persons.” 


10. Relying upon the above decision 
Mr. Mitra submitted, that in the instant 
case the defendant No. 3 gave informa- 
tion of ail offence which was committed 
in her presence and as the trial which 
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followed ended in an acquittal on merits 
of the case, the presumption will be not 
only that the appellant was innocent but 
also that there was no reasonable and 
probable cause for instituting the pro- 
secution. Mr. Mitra further contended, on 
the basis of the above judgment, that the 
charge in the instant case was of showing 
private parts by the plaintiff to the 
defendant No. 3 and therefore the charge 
was of such a nature as must be true or 
false to the knowledge of the defendant 
and as the charge has failed, no question 
of reasonable or probable cause could 
arise. According to Mr. Mitra, as the evi- 
dence of defendant No. 3 given during 
trial was not accepted by the Court, it 
must be held to be a false one and this 
fact by itself would go to show absence 
of reasonable and probable cause as also 
malice on the part of the defendant No. 3. 
11. Mr. Mitra next referred to the case 
of Satdeo Prosad v. Ram Narayan, report- 
ed in AIR 1969 Pat 102 wherein Raj 
Kishore Prosad, J. sitting singly laid 
down the self same principle relying upon 
the earlier Division Bench judgment of 
the Patna High Court (supra) and also 
other earlier judgments of the Patna 
High Court, Oudh High Court and Allaha- 
bad High Court, as also the observations 
of Bownell, J. in the case of Abrath v., 
North Eastern Railways Co. (1883) 11 
QBD 440. Mr. Mitra also referred to the 
decision of the Orissa High Court in the 
case of Jogendra Gorabadu v. Lingaraj 
Patra; reported in AIR 1970 Orissa 91 
which approved the judgment of the 
Patna High Court in the case of Satdeo 
Prosad (supra) with these words :— 


“Even in the decision reported in AIR 
1962 Pat 478, while purporting to dissent 
from the view expressed in AIR 1938 Pat 
529 regarding the burden of proof, to 
‘ prove absence of reasonable and probable 
cause in cases where the defendant pur- 
ported to be an eye-witness to the alleg- 
ed crime, it has been recognised that the 
fact that defendant purported to be an 
eye-witness to the occurrence is a factual 
circumstance which should be taken m- 
to aceount in deciding whether plaintiff 
has discharged the burden of proof relat- 
ing to the absence of reasonable and 
probable cause. 


Thus, though as a broad proposition it 
is well settled that in an action for mali- 
cious prosecution the onus to prove ab- 
sence of reasonable and probable cause 
rests on the plaintiff, it is subject to an 
exception and is qualified to this, extent 
that in cases where the accusation against 
the plaintiff purports to be in respect of 
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an offence which the defendant claimed 
to have seen him commit and the trial 
ends in an acquittal on the merits, the 
presumption will be not only that plain- 
tiff was innocent, but also there was no 
reasonable and probable cause for the 
accusation. With great respect we agree 
with this view in spite of the observations 
made in the Division Bench decision re- 
ported in AIR 1962 Pat 478.” 


12. As against the above decisions re- 
ferred to and relied upon bv Mr. Mitra, 
Mr. Dhar drew my attention first to a Divi- 
sion Bench of this Court in the case of 
Sheik Muchi Osta v. Horsmull Marwari, 
reported in (1912) 19 Ind Cas 24 (Cal). A 
similar argument as to the onus of proof 
was raised in that case and it was con- 
tended by the defendants, who were the 
appellants that the plaintiff had failed to 
discharge the burden which, undoubtedly, 
lay upon him to establish to the satisfac- 
tion of the Court that the prosecution 
was instituted maliciously and without 
reasonable and probable cause and on be- 
half of the respondents this view was 
controverted. To give its reply to the con- 
tention so raised the Court decided first 
to consider the elements which must be 
established before the plaintiff can suc- 
ceed in a suit for malicious prosecution. 
Their Lordships first referred to the case 
of Abrath v. North Eastern Railway Co. 
(supra) which laid down the law on the 
subject in these terms :—_ 


“In an action for malicious prosecution, 
the plaintiff has to prove, first that he 
was innocent and that his innocence 
was pronounced by the tribunal before 
which the accusation was made; and, 
secondly, that there was a want of 
reasonable and probable cause for the 
prosecution, or, as it may be otherwise 
stated, that the circumstances of the 
case were such as to be, in the eyes of 
the Judge, inconsistent with the existence 
of reasonable and probable cause; and 
lastly, that the proceedings of which he 
complains were initiated in a malicious 
spirit; that is from an indirect and impro- 
per motive and not in furtherance of 
Justice. All those three propositions, the 
plaintiff has to make out, and if any step 
is necessary to make out any one of those 
three propositions, the burden of making 
good that step rests upon the plaintiff.” 
The accuracy of the first of those three 
propositions formulated by Bowen J. was 
doubted during hearing before their 
Lordships and it was contended that it, 
was not necessary for the plaintiff to 
establish that he was innocent but it was 
sufficient for him to prove that his: in- 
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nocence was pronounced by the Tribunal 
before which the accusation was made 
and a decision of a Judicial Committee 
was relied in support thereof. The Court 
thereupon referred to the law on the sub- 
ject as stated by Lord Halsbury and a 
number of decisions, and approved of the 
decision of the Judicial Committee in the 
case of Gunnesh Dutt Singh v. Mugnee- 
ram Chowdhry ((1872) 17 WR 283) (PC) 
which laid down the following proposi- 
tions :— 

‘What evidence does he give to rebut 
them? He puts in the decision of the 
Magistrate which was neither more nor 
less than this, that the case is not proved 
against him in the opinion of the Magis- 
trate. Their Lordships are of opinion 
that this decision was no evidence what- 
ever against the defendants of the ground- 
lessness of the prosecution. To hold that 
every person whom a Magistrate refuses 
to commit for trial is entitled to maintain 
an action for malicious prosecution on the 
bare proof (without more) of the dismis- 
sal of the charge might very injuriously 
affect the administration of Criminal law. 
It was in the power of the plaintiff him- 
self to go into the witness box and give 
evidence of his own innocence. He might 
have proved where he was and what he 
did at the time of the affray. He might 
have stated all the circumstances within 
his knowledge. But he declined to give 
evidence.’ . 

The Court then observed :— 


“It is clear, therefore, from the judg- 
ment of the Judicial Committee that in a 
case of this description, it is incumbent 
upon the plantiff to prove his innocence, 
at least to justify the inference that the 
prosecution was commenced without 
reasonable and probable cause; and in 
order to enable him to establish that 
position satisfactorily, he was in substance 
to prove that he was innocent. It has not 
been suggested, and in view of the autho- 
rities which we shall presently mention, 
it cannot be suggested, that the finding in 
the criminal case is conclusive upon this 
matter in the civil suit for damages for 
malicious prosecution.” 
and after discussing the evidence given in 
that case, ultimately concluded :— 

“But as the burden lies upon the 
plaintiff to prove that the prosecution 
was commenced maliciously and without 
reasonable and probable cause, the diffi- 
culty which we feel leads us to the con- 
clusion that the plaintiff cannot succeed 
in this litigation. He has wholly failed to 
prove to our satisfaction.by his own evi- 
dence and by the. evidence of witnesses 
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he has called, that he was not present at 
the ‘scene of the riot as alleged by him 
and that the prosecution was commenced 
against him maliciously and without 
reasonable and probable cause.” 


13. The next case cited by Mr. Dhar 
is that of Balbhaddar v. Badrisha reported 
in Volume (1926) 43 Cal LJ 521. In this 
ease, though it was held by the Privy 
Council that it was not necessary for the 
plaintiff to provethat he was innocent of 
the charges upon which he was tried and it 
was sufficient to prove that the proceedings 
complained of terminated in his favour if 
from their nature they were capable 
of so terminating. So far as onus of proof 
it was expressly laid down that the ap- 
pellants must show that Badrisha (the 
defendant/respondent in that appeal) in- 
vented the whole story so far as it im- 
plicated the appellants and tutored 
Raghunath and Teja (two witnesses ex- 
amined by the Police) to say it. That was 
a very heavy onus of proof and unless 
they sustained it the appeal was 
bound to fail. After discussing the evi- 
dences adduced by the appellants their 
Lordships held that the appellants failed 
to discharge the heavy onus laid upon 
them. 

14. The last case cited by Mr. Dhar is 
that of Surendra Nath Sahoo v. Bidhu- 
bhusan Panja reported in (1944) 48 Cal 
WN 12. In this decision Khundkar, J. dis- 
cussed the earlier cases on the subject in- 
cluding Abrath v. North Eastern Railway 
Co., as also that of Balbhaddar Singh v. 
Badrisha (supra) and held that the pro- 
position that in action for malicious pro- 
secution the onus of establishing absence 


of reasonable and probable cause to - 


justify the defendants in launching the 
prosecution lies, in the first instance, on 
the plaintiff is well settled but the onus 
was not however a_ stationary one and 
when the plaintiff has given such evi- 
dence which as if not answered would 
entitle him to succeed, the burden of 
proof is shifted to the defendant. 


15. In view of the above decisions of 
our High Court and of the Privy Council 
I regret my inability to rely upon the 
views of the Patna High Court and the 
Orissa High Court that from an acquittal 
on merits in a case in which the defen- 
dant claimed to have seen commission of 
the offence, a presumption of absence of 
reasonable and probable cause is to be 
drawn. In the case of Muchiosta (supra) 
it has specifically been laid dawn that the 
finding of the Criminal case is not conclu- 
sive upon this matter in the civil suil for 
damages for malicious prosecution and 
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that the onus of proof was upon the 
plaintiff that the prosecution was com- 
menced without reasonable and probable 
cause. The Privy Council has also in the 
eases discussed laid down that it was a 
heavy onus upon the plaintiff to prove 
that the prosecution was lodged without 
just and reasonable cause. The judgment 
in the case of Surendra Nath Sahoo 
(supra) also lays down the selfsame 
principle and only qualifies the principle 
by laying down that if the plaintiff has 
discharged the initial burden by giving 
such evidence which if not answered, 
would entitle him to succeed the burden 
shifts to the defendant to establish the 
contrary 


16. In the instant case the learned 
Lower Appellate Court relying upon the 
principle laid down in Surendra Nath 
Sahoo (supra) discussed the evidence on 
record to ascertain whether the plaintiff 
had been able to discharge his burden and 
pointed out that the evidence of the sole 
witness on behalf of the plaintiff, namely, 
the plaintiff himself while discharging this 
burden had only stated that the allega- 
tions were false. The learned Judge next 
took up for consideration the points rais- 
ed on behalf of the plaintiff that the con- 
tradictions in evidence of the defendant’s 
witnesses showed absence of reasonable 
and probable cause and held on discus- 
sion of those contradictions that it did not 
make any difference nor did it lead to the 
inference that the accusation was without 
reasonable and probable cause, In that 
view of the matter, the learned Judge 
rightly pointed out that the plaintiff fail- 
ed to discharge his burden about absence 
of reasonable and probable cause, 


17. Then again, both the lower Courts 
below upon which the duty rested of 
investigating and deciding . questions of 
fact, came to the conclusion on discus- 
sion of the evidence that the plaintiff fail- 
ed to prove that the prosecution was ac- 
tuated by malice. There is no controversy 
that the onus of proving malice was upon 
the plaintiff. In view of the concurrent 
findings of fact on this essential ingredi- 
ent of all action for malicious prosecution, 
this appeal is devoid of any merit. 


18. On the conclusions as above, this 


appeal fails and the same is hereby dis- 
-missed with costs. 


Appeal dismissed. 
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Subol Chandra Dutta and others, Peti- 
tioners v. Chimai Charan Nandy and 
others, Opposite Parties. 

Civil Rule No. 192 of 1978, D/- 29-3- 
1979. 

Civil P. C. (1908), Sec. 151, O. 21, Rr. 32, 
35 and 97 — Suit for declaration of ease- 
mentary right — Writ to Commissioner 
for removal of obstruction — Sanction of 
police help for executing writ — Validity. 

Where the police help was granted for 
execution of the writ issued to the Com- 
missioner for measuring the obstruction 
to the passage and removal of the obstruc- 
tion sanction of the police help could not 


-be said to be vitiated on the ground that 


no miscellaneous judicial case was start- 
ed on application for police help. In such 
a case, as the relief was not for delivery 
of property, order for police help would 
be deemed to have been passed only 
under inherent power. O. 21 R. 97 oar 
O. 21, R. 35 or O. 21, R. 32 would not be 
attracted. Further, since. the order was 
one under inherent power, . question of 
limitation for making application alsa 


ad 


would not arise. (Paras 2, 3) 

. Cases Referred : Chronological Paras 
(1936) 63 Ind App 372: AIR 1936 PC 
253 (2) I 


" Sitaram Bhattacharya, for Petitioners; 
Bireswar Bhattacharya and Kripasindhu 
Hait, for Opposite Parties. 


ORDER :— The decree-holder opposite 
parties filed an application on 4-7-78 for 
police help when the decree-holders 
along with the commissioner went to ex- 
ecute the writ of delivery of possession’ 
of the suit property the judgment-deb-~ 
tors with the help of some goondas did 
not allow the commissioner to measure | 
the suit property and threatened him 
with dire consequences. As a result the 
commissioner and process server could 
not execute the writ. Under the circum- 
stances delivery of possession could not 
be given and unless police help waa 
given the writ would become un-execut- 
able. This application was opposed by the 
judgment-debtors by filing a written ob- 
jection. Their case is that they did not 
obstruct the commissioner who went ta 
execute the writ. The commissioner in 
collusion with the decree holders submit- * 
ted a collusive and false report. The learn- 
ed Munsif relied upon the commissioner's 
report wherein he had stated that judg- 
ment-debtors threatened that they would 
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not allow him to measure the suit pro- 
perty and the commissioner apprehending 
danger to himself accordingly left the 
place naming the persons who: caused ob- 
_ struction to him. No evidence was adduc- 
fed by the judgment-debtors. Accordingly, 
the learned Munsif relying upon the re- 
port submitted by. the commissioner 
was satisfied that the judgment-debtors 
had obstructed the commissioner and the 
process server in the discharge of their 
duties and found that without police heip 
the writ could not be executed. Accord- 
ingly, he allowed the petition of the de- 
cree-holders and ordered the petitioner ta 
put in the costs for deputing 1 ASI, 4 
Armed constables and 1 lady police, 
Against this order the petitioners judg- 
ment-debtors have come up in revision, 
The first and foremost objection taken is 
that according to Civil Rule 776 (Chap- 
_ter XXXVI) it is incumbent- on the learn- 
“ed Munsif on an application under O. 21 
R. 97 being made, to start a Misc. Judi- 
cial Case and after serving notice of such 
application upon the petitioners if the 
learned Munsif is satisfied that the order 
for police help is to be made, may pass 
such an order. But in this case, the learn- 
ed Munsif neither started a Misc. Judical 
Case nor were there any materials be- 
fore him for the legal satisfaction that 
there was apprehension of breach of 
peace and police help was required under 
the circumstances. But the learned Advo-. 
cate appearing for the opposite parties de- 
cree-holders has submitted that nothing 
turns upon the failure of the learned 
Munsif to start a Mise. Judicial Case and 
the matter does not come within O. 21 
R. 97 which relates to delivery of posses- 
¢sion of immovable property. In this case 
the suit was for declaration of easement 
right over the disputed property and the 
writ that was issued to the commissioner 
was for measuring the obstruction to the 
passage and for removal of the same. The 
easement right pre-supposes a right over 
somebody else’s property. Therefore, 
there is no question of delivery of 
possession of property as contemplated 
under’ Order > 21 Rule 35. Therefore, 
it was not necessary to start a- misc, 
Judicial Case and even if it is so held, 
that would not vitiate the proceedings as 
the purpose of the Civil Rules and Orders 
is for classifying such cases for the pur- 
‘ pose of submission of reports relating to 
disposal of cases. Therefore, the objec- 
tion taken by the petitioners by citing 
Nazir Ahmed’s case reported in (1936) 63 
Ind. App. 372 (PC) that a particular proce- 
dure laid down should be followed and 
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any deviation from that procedure vitiates 
the entire proceeding is not tenable in 
the facts and circumstances of the pre- 
sent case. It has been pointed out that the 
decree-holders themselves made an ap- 
plication under O. 21 R. 35 and also under 
O. 21 R. 97 and, therefore, they cannot 
now, say that these rules have no applica- 
tion to the facts and circumstances of the 
case and contend that the writ was issu- 
ed in the exercise of the inherent power 
of the Court that such relief by giving 
police help is given in an appropriate 
case. 


2. The learned Advocate for the peti- 
tioners has referred to O. 21 R. 32 of the 
Civil P. C. and submits that the present 
case will come neither under O. 21 R. 35 
nor under O. 21 R. 97 but under O. 21 
R. 32, therefore there is no question of ex- 
ercising inherent power of the Court to 
give relief in such a case. It has been fur- 
ther argued. by the learned Advocate for 
the petitioners that nothing debars the 
decree-holders opposite parties from fil- 
ing a fresh application for police help and 
for consequent relief even if the instant 
proceeding is held to be bad in law. I 
however agree with the submissions made 
by the learned Advocate for opposite par- 
ties that the present relief is not for deli- 
very of immovable property and, there- 
fore, O. 21 R. 97 or O. -21 R. 35 will have 
no application. Even O. 21 R. 32 will not 
apply inasmuch as that Rule contemplates 
a decree for specific performance of con- 
tract; of restitution of conjugal rights, of 
an injunction. The relief claimed in the 
instant case does not come within any of 
these categories. Therefore, I am inclin- 
ed to hold that the relief prayed for can 
be granted only under the inherent power 
of the Court to see that its decree is ex- 
ecuted. The next. point taken by the 
learned Advocate for the petitioners is 
that in any event the application is time 
barred as it must be made within 30 days 
of the resistance given. The Art. 129 of 
the present Limitation Act corresponding 
to Article 167 of the old-Limitation Act, 
applies to the present case. On the other 
hand, the learned Advocate for the de~ 
cree-holders opposite parties has contend- 
ed that these Articles have no applica- 
tion, as already submitted the relief is 
given under the inherent power of the 
Court and, therefore there is no ques- 
tion of limitation. As I have already found 
that neither O.'21 R. 32 nor Rule 35 or 
R. 97 have any- application to the present 
case but it is in the exer¢ise of the 


inherent power that the relief is granted, 
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therefore the question of limitation does 
not affect the present ‘case. 


3. Accordingly, I hold that the order 
passed by the learned Munsif granting 
police help to the opposite parties decree- 
holders is unassailable on any of the 
grounds taken by the learned Advocate 
for the petitioners. 


4. The Rule is accordingly discharged 
with cost assessed at five gold mohurs. 


Rule discharged. 
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MRS. MONJULA BOSE, J. 


Sahiram Chowdhury, Plaintiff v. Sm. 
Laxmi Devi Goel, Defendant, 


Suit No. 387 of 1975, D/- 12-2-1979. 


(A) Registration Act (1908), Sec. 17 — 
Lease — Agreement — Registration — 
Necessity. (T. P. Act (1882), S. 105). 


A mere agreement for a lease not re- 
sulting in transfer of interest in the pre- 
mises in question is not a lease which re- 
quires registration. AIR 1931 PC 79 and 
AIR 1936 Cal 628 Dist. (Para 20) 

(B) T. P. Act (1882), Ss. 105, 108 (1) — 
Tenancy by payment and acceptance of 
rent — Relationship of landlord and 
~tenant — Proof — Liability of lessee to 
pay rent. 


In suit for recovery of arrears of rent 
as filed by landlord (A) against tenant (B), 
there was no specific denial of such rela- 
tionship in pleadings. In earlier suit by A 
for eviction of B under Sec. 17 (3) of 
W. B. Premises Tenancy Act, B admitted 
that B was tenant under A. There was 
proof of payment and acceptance of 
monthly rent for first 15 days. Neither in 
B’s pleadings nor by any evidence the 
quantum of rent payable was challenged. 

Held that there was a monthly tenancy 
on an agreed rent on which A was entitl- 
ed to base his claim for arrears of rent. 

(Para 22) 


Cases Referred : Chronological Paras 
AIR 1971 SC 664 14 
AIR 1960 Cal 40 18 
(1957) 61 Cal WN 23: AIR 1957 Cal 625 

18 
AIR 1936 Cal 628 i 12 
(1931) ILR 58 Cal 1235: AIR 1931 PC 79 

12 
(1897) 1 Cal WN 565 13 
(1889) ILR 16 Cal 300 (FB) 14 


A. Mitra, for Plaintiff, S. K. seal 
for Defendant. : 
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- ORDER :— Sahiram - Chowdhury the 
plaintiff, instituted this Suit for self and 
as Karta of a Mitakshara joint Hindu 
family carrying on business under the 
name and style of “Sahiram Mahabir Pro- 
sad” claiming a decree for Rs. 47,500/- as Y 
arrears of rent, for the period December 
1, 1973 to June 30, 1975, Rs. 3,800/- as 
interest and costs. 


2. The case in the plaint is that the 
defendant is a monthly tenant under the 
plaintiff in respect of a portion of premi- 
ses No. 9, Rishi Bankim Chandra Road, 
Calcutta (hereinafter referred to as the 
said premises) at a rent of Rs. 2,500/- per 
month according to the English Calendar 
commencing from November 16, 1973 
under terms and conditions recorded in an 
agreement dated January 31, 1974. It is 
alleged that the defendant paid rent in 
respect of the said premises from Nov. 
16, 1973 to November 30, 1973, but failed* 
to pay further rent from December, 1973 
to June 1975. Apart from arrears of rent 
for the said period the plaintiff alse 
claims a further sum of Rs, 3,800/- by 
way of interest at. the rate of 8% .per an- 
hum under the provisions of the West 
Bengal Premises Act. 


3. In the written statement. filed on 
behalf of the defendant it is denied that 
the defendant was a tenant under the 
plaintiff on the terms. as alleged in the 
plaint. It is contended that the plaintiff 
had agreed to make arrangements for 
supply of additional electricity load of 
60 H. P. in the said premises and on the 
basis thereof on November 16, 1973, an 
agreement of lease for a period of 20 
years was entered into and recorded in, 
the document dated January 31, 1974. The 
plaintiff having broken the said funda- 
mental terms of agreement it is contend- 
ed that the defendant is not obliged ta 
pay any rent to the plaintiff. It is admitt- 
ed that 15 days rent was paid to the 
plaintiff for the month of November, 1973. 
It is alleged that the plaintiff has no 
cause of action. 


4. By consent documents disclosed by 
letters dated December, 18 and December 
21, 1978 being certified copies of records 
in Title Suit No. 84 of 1975 (Sahiram 
Chowdhury v. Laxmi Devi Goel) in the 
Chinsura Judges’ Court including the 
Judgment therein; a copy of the agree- 
ment of lease dated January 31, 1974 and 
of the letter of demand dated October, 
1974 were admitted without formal proof 
and tendered as Exhibits ‘A’ ‘B’, ‘C’ ang. 
‘D’ respectively, >€ © s 


” 
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5.. The parties went to trial on the fol- 
lowing issues settled at the hearing :— 
ISSUES. 


1. Is the defendant a monthly tenant 
under the plaintiff on the terms and con- 
ditions as alleged in para 1 of the plaint? 

2 (a) Was there any arrangement and/or 
understanding between the plaintiff and 
the defendant as alleged in pare 6 of the 
` written statement? 

(b) Was there no obligation on ‘behalf 
of the defendant to pay rent as alleged it in 
para 18 of the written statement? 

3. Has the plaintiff no cause of action 
against the defendant? 

4. To what relief if any i is the plaintiff 
entitled? 

6. Goaldas Baldoa an accountant of 
Sahiram Mahabir Prosad was the only 
witness for the plaintiff. He stated that 
defendant is a tenant of the said premi- 
ses under the plaintiff at a monthly rent 
of Rs. 2,500/- p.m., under an agreement 
of tenancy which is correctly recorded in 
Exbt. 'C’. No rent was paid after pay- 
ment of only 15 days’ rent. The plaintiff 
has since obtained a decree for eviction 
against the defendant from the Chinsura 
court. In spite of demands no rent has 
been received for the period December, 1, 
1973 to June 30, 1975. 

7. In cross-examination he stated that 
the plaintiff’s claim is on the basis of Ex. 
‘C’ - 


8. No witness was called on behalf of 
the defendant. 

9. Mr. A. Mitra, learned Advocate for 
the plaintiff, contended that there was a 
relationship of landlord and tenant be- 
tween the parties and the defence taken 
was that there was no obligation to pay 
rent as plaintiff had failed to arrange for 
an additional electricity load of 60 H.P. 
in the said premises. There being no 
specific denial of the relationship of land- 
lord and tenant and the commencement 
of the tenancy from the 16th November, 
1963 the defendant was bound to pay the 
agreed rent which was payable by the 
15th day of every month. 

10. It was further contended that the 
denials of the defendant in her written 
statement not being specific and merely 
evasive must be taken to be admissions. 
The defendant had never contended spe- 
cifically that she was not a monthly 
tenant nor has she denied the terms and 
conditions of the document dated Janu- 


ary 31, 1974. By the order dated March 16, 


1973 under Section 17 (3) of the West 
Bengal Premises Tenancy Act, 1956 in 
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Title Suit No. 84 of 1976 the defendants 
defence against delivery of possession of 
the said premises had been” struck out. 
In the written statement filed in the said 
proceedings it was admitted that the 
tenancy commenced from November 16, 
1973 at a rental of Rs. 2,500/- p.m. ac- 
cording to the English Calendar month, 
It'is contended that in view of the afore- 
said the defendant was not entitled to 
urge that she was not a monthly tenant 
in the said premises. This point was in 
any event res judicata. The judgment in 
the said Title Suit No. 84 of 1976 (Ex. 'B’) 
established the plaintiff’s case of a month- 
ly tenancy. Finally, it was contended that 
the defendant admittedly being in occupa- 
tion of the said premises was in any 
event, liable to pay compensation even if 
it was held that there was no monthly 
tenancy. 


11. Mr. S. K. Kapoor, learned Advo- 
cate for the defendant, submitted on the 
other hand that the case of monthly 
tenancy was not supported by any evi- 
dence adduced. Ex. ‘C’, the solitary docu- 
ment of tenancy indicated that there was 
a lease for a period and not a monthly 
tenancy, The words “demised” “lessor” 
“lessee” “forfeiture clause” in the docu- 
ment destroyed the case of monthly 
tenancy. He finally contended that the 
Deed not being registered, was inadmis- 
sible in evidence under Section 107 of the 
T. P. Act. 


12. In support of his contentions Mr. 
Kapoor cited Ariff v. Jadunath Majumdar 
reported in (1931) ILR 58 Cal 1235 for the 
proposition that equitable doctrines could 
not be applied to nullify the statutory re- 
quirements and if the lease was unregis- 
tered the transaction was void. He also 
cited In the matter of Jambad Coal Syndi- 
cate Ltd. reported in AIR 1936 Cal 628 
for the proposition that rent could not be 
recovered on the basis of an unregister- 
ed Deed. He also contended that the 
plaintiff's claim throughout being based 
on a contractual ‘tenancy, the plaintiff 
could not establish such claim on the 
basis of occupation. 


13. Mr. Kapoor further submitted that 
the Title Suit No. 84 of 1975 and the deci- 
sion therein did not affect the defence in 
this suit as (i) The Tenancy Act covered 
leases up to a period of 20 years. (ii) The 
Chinsura Court not being called upon to 
determine whether there was a monthly 
tenancy of a lease, no question of res 
judicata could arise. (iii) The application 
and order under Section’ 17 (3) of the 
Tenancy Act indicated that the defendant 
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was precluded by law from defending the 
proceedings and there was no decision as 
to the nature of the defendant’s tenancy, 
ln this context he cited Kailas Mondal v. 
Baroda Sundari Dasya reported in (1897) 
1 Cal WN 565. 

14. Mr. Kapoor, also cited in this con- 
text Modhusudan Saha Mondul v. Brae 
reported in (1889) ILR 16 Cal 300 (FB) and 
Ram Gobinda Daw v. Smt. H. Bhakta 
Bala Dassi, reported in AIR 1971 SC 664. 


15. He next contended that the written 
statement in Title Suit No. 84 of 1975 at 
best could be relied on by the plaintiff to 
urge only a plea of estoppel and not res 
judicata. 


16. Mr. Mitra for the plaintiff con- 
tended in reply that it was not in issue 
whether the defendant was a lessee under 
a Deed of lease or a monthly tenant of 
the defendant. Moreover having admitt- 
ed in para 7 of her written statement that 
an agreement to grant a lease was re- 
corded in the Deed dated January 31, 
1974 it was no longer open to the defen- 
dant to urge that the said document wag 
a Deed which was required to be regis- 
tered. 


17. Ex. ‘C’ was merely an agreement 
to grant a lease and such a document was 
not required to be registered. 


18. He next contended that assuming 
the said document was a lease, if a 
tenant was inducted under a void deed 
of lease, a monthly tenancy would come 
into existence and nothing prevented the 
Court in considering terms of the lease 
as terms of the tenancy. In support of 
this proposition he relied upon Chandra 
Nath Mukherjee v. Chulai Pashi reported 
in AIR 1960 Cal 40, where a Kabuliat 
though registered was found to be unila- 
terally executed and thus invalid. The 
Court however held that since the defen- 
dants were let into possession and rents 
were received from them by the plain- 
tiff, a lease came into existence by opera- 
tion of Section 106 of the T. P. Act and 
the terms of Deed could be looked into 
and neither Section 49 of the Registration 
Act nor Section 91 of the Indian Evidence 
Act would bar its admissibility. He con- 
tended that the defendant being admitt- 
edly ın possession since November, 1973 
there being no dispute as to the rate of 
rent payable and in fact such rent hav- 
ing been paid at least for 15 days the 
plaintiff’s claim was sufficiently establish- 
ed. He cited Sudhir Kumar v. Dhirendra 
Nath reported in (1957) 61 Cal WN 23 at p. 
25 for the proposition that possession under 
a void lease accompanied by payment and 


Sahiram v. Laxmi Devi 


A. LR, 


acceptance of rent led to a presumption 
of monthly tenancy. 

19. He submitted further that it was 
not the plaintiff’s case that a tenancy 
was created by this Deed. Tenancy com- 
menced on November 16, 1973 as admitt- 
ed in the written statement and it could 
not be said that possession was obtained 
by the defendant in November, 1973 
under the Deed of January 1974. The deed 
merely recorded the terms of tenancy 


‘which came into existence earlier, 


20. I have given my anxious thoughts 
to the respective submissions of the par- 
ties, and have come to the conclusion 
that the submissions made on behalf of 
the defendant though seeming attractive 
are not acceptable. The distinction be- 
tween a lease and agreement for lease 
cannot be ignored. Ex. ‘C’ was only an 
agreement for a lease and did not result 
in transfer of interest in the said premi- 
ses. This was not a lease which required 
registration. The decisions cited in this 
context for the defendant, do not apply 
to such facts. 


21. In my view, the relationship of 
landlord and tenant between the parties 
was never seriously challenged at any 
material time. In the written statement 
neither the relationship of landlord and 
tenant nor the agreed monthly rent of 
Rs. 2,500/- was specifically denied and as 
such must be taken to be admitted. It ap- 
pears that the dispute raised was not that 
rent was not payable on the admitted 
tenancy but that the defendant was not 
obliged to such rent for the particular 
reasons alleged viz.. failure to arrange for 
additional electricity. The defendant did 
not adduce any evidence to establish the | 
case pleaded namely that the plaintiff had . 
agreed to make arrangements for supply 
of additional electricity load on the basis 
whereof in November, 1973 an agreement 
of lease for a period of 20 years was 
entered into. The relationship of landlord 
and tenant entitling the plaintiff to a de- 
cree for arrears of rent appears to be ame 
ply proved by the following: 

(i) No specific denial of such relation- 
ship in pleadings; 

Gi) Admission in the earlier written 
statement filed in Title Suit No. 84 of 1976 
that the defendant was a tenant under 
“Sahiram Mahabir Prosad” the business 
name of the Hindu undivided family at 
a rent of Rs. 2,500/- per month. 

22. All proceedings in the said Title 
Suit No, 84 of 1976 were had on the basis 
that the defendant was a monthly tenant 
in the said premises. The contention of 
the defendant that the plaintiff is not 
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entitled to succeed in his claim for arrears 
of rent on an unregistered document of 
lease has not been pleaded in-the written 
statement nor any issue was raised there- 
on. Assuming the transaction qua lease 
was void the original induction of the 
defendant in the said premises as a tenant, 
payment and acceptance of a monthly 
rent of Rs. 2,500/- for the first 15 days 
and the absence of any challenge by the 
defendant either in her pleadings or by 
any evidence as to the quantum of rent 
payable, in my view sufficiently establish 
a monthly tenancy on an agreed rent on 
which the plaintiff is entitled to base his 
claim for arrears of rent. 


23. For the reasons aforestated, I 
answer the issues as follows :— 
ISSUES. 
1, Yes. 
E P } not pressed. 
3. Yes, the plaintiff has a cause of 
action for recovery of rent on 


the basis of monthly tenancy 

against the defendant. 
24. By reason of the determination of 
. the said issues the plaintiff succeeds in 
this suit. There will be a decree for 
Rs. 51,300/- in favour of the plaintiff with 
interim interest and interest on judgment 
at 6% per annum. The plaintiff is also 
awarded the costs of the suit. Certified for 
two Advocates. There will be a stay of 
the operation of the decree for a period 
of three weeks upon the defendants depo- 
siting within a week a sum of Rs. 40,000/- 
as directed by the order dated January 7, 
1976. In default, the order of stay will 

stand vacated. 

‘ Decreed accordingly. 
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N. C. MUKHERJI AND 
SUDHINDRA MOHAN GUHA, JJ. 
Ram Khilan Das, Appellant v. Sm. 
Radharani Dasi and others, Respondents, 
F. A. No. 531 of 1973. D/- 6-2-1980. 
West Bengal Premises Rent Control 
(Temporary Provisions) Act (17 of 1950), 
Ss. 12 (1) (c), 13 (2) — W. B. Premises 
Tenancy Act (12 of 1956), Sec. 40 (2) (b) 
and See. 16 (3) — Decree for ejectment 
against tenant — Sub-tenant of such 
tenant in possession of one room since 
before 1956 is protected under Sec. 13 (2) 
and cannot be evicted in execution of 
above decree which is not binding on 
him. 
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The plaintiff claiming to be direct 
tenant of a shop room in the suit premi- 
ses brought a suit for declaration that the 
decree for ejectment obtained by Defts. 1 
and 2 against Deft. 3 was a nullity and 
not binding on him and also prayed for 
injunction against Defendants 1 and 2 not 
to eject him in execution of the decree 
against Defendant 3. Trial Court dismiss- 
ed the suit and on appeal by the Plain- 
tiff. 

Held that as defendant 3 was the 
tenant of the first decree under defen- 
dants 1 and 2 and as the plaintiff possessed 
the shop room in suit under a sub-lease 
from before 1956, such sub-lease was 
binding on the landlord under Sec. 13 (2) 
even in absence of the consent of the 
landlords defendants 1 and 2. Accordingly, 
he had become a direct tenant of defen- 
dants 1 and 2 by operation of law under 
the provisions of the 1950 Act which had 
not been repealed and the date of com- 
mencement of direct tenancy of the 
plaintiff would be the date of the deter- 
mination of the tenancy of Deft. 3 

(Para 10) 

No doubt it was obligatory on. the 

plaintiff sub-tenant to serve notice under 


Section 16, after the Act of 1956 had 


come into operation but if such a sub- 
tenant fails and neglects to do so certain 
legal consequences would follow. As it 
was not the case of the either party that 
any order under Section 16 (3) of the Act 
was passed. It must be held that the sub- 
tenancy of the plaintiff appellant did not 
cease and his rights and obligations under 
Section 12 (1) (c) and Sec. 13 (2) of the 
Act of 1950 continued as before. There- 
fore, the decree for ejectment passed 
against defendant 3 was not binding on 
the plaintiff who had an independent 
statutory right to be in possession. AIR 
1957 Cal 252 and ILR (1975) 2 Cal 713 


Foll. (Paras 11 to 14) 
Cases Referred : Chronological Paras 
ILR (1975) 2 Cal 713 12 


(1967) A. F. O. D. No. 496 of 1961 D/- 1-8- 
1967 (Cal), Janab Ghulam Hossain v. 


S. K. Mohd. Omer 8 
(1961) 65 Cal WN 1119 8 
(1957) 61 Cal WN 164: AIR 1957 Cal 252 
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Santosh Nath Sen and Sati Sengupta, 
for Appellant; Ashoke Sengupta, for Re- 
spondent Nos. 1 and 2. 


SUDHINDRA MOHAN GUHA, J.:— 
This is an appeal by the plaintiff whose 
suit for a declaration that the decree 
passed in Ejectment Suit No. 79 of 1958 
between Radharani Dasi v. Angur- 
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bala Dasi was not ‘binding’ upon the plain- 
tiff nor executable against him and for 
permanent injunction, was dismissed by 
the learned Court below. 

2. The case of the plaintiff was as fol- 
lows :— 

The father of the plaintiff Late Chan- 
chal Das was originally a tenant in res- 
pect of a shop room in the ground floor 
of premises No. 107A, Durga Charan Mitra 
Street, under the original owner Mohan- 
lal Dey at a rental of Rs. 20/- per month 
and on his death in the year 1956 the 
plaintiff, who was only son inherited the 
tenancy of the shop room and had been 
carrying out coal business therein. The 
rent of the room was gradually increased 
up to Rs. 30/- per month with electric 
charges of Rs. 3/- per month. But in the 
year 1360 B. S. the entire suit premises 
with all the existing tenancies were leased 
aut by Mohanlal Dey to defendant No. 3 
Angurbala Dasi. On 20-9-1957 Mohanlal 
Tey transferred the entire suit premises 
by sale to the defendant No. 1 Radharani 
Dasi and defendant No. 2 Binapani Dasi 
along with the existing tenancies includ- 
ing the tenancy of the plaintiff. Defen- 
dants Nos. 1 and 2 instituted an ejectment 


Suit No. 79 of 1958 in the City Civil. 


Court against the defendant No. 3 and 
obtained a decree on 9-9-1963. The plain- 
.tiff challenged the decree as nullity and 
not binding against him. The right of the 
plaintiff was said to be protected under 
the law and he could not be evicted in 
execution of that decree. 


3. Thus, ejectment decree was put into 
execution by Ejectment Execution Case 
No. 360 of 1966 and the plaintiff lawfully 
resisted the Court’s bailiff on his indepen- 
dent right. The defendants Nos. 1 and 2 
however, filed an application under O. 21 
Rule 97 C. P. Code against the plaintiff 
and other tenants. It was found by the 
Court that it was not possible to accept 
the plaintiff as a tenant under the origi- 
nal landlord Mohanlal Dey. Hence present 
suit. 

4. The defendants Nos. 1 and 2 contest- 
ed the suit on a written statement. They 
denied that the father of the plaintiff 
was a tenant under Mohanlal Dey and 
they also denied that the plaintiff was 
the only son of his father. Their case was 
that on 20-9-1957 they purchased the pre- 
mises No. 107A, Durga Charan Mitra 
Street, Calcutta, with the only tenant 
Angurbala Dasi in respect of the entire 
premises at a rental of Rs. 200/- per 
month. On determination of tenancy they 
brought a suit for ejectment against 
Angurbala. It was further contended that 
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from the documents filed in Misc. Case 
No. 137 of 1968 it transpired for the first 
time that the plaintiff’s father Chanchal 
Das was a sub-tenant under Kali Dassi, the 
Sister and predecessor in title of Angur- 
bala, who was the judgment-debtor in 
the ejectment decree. The plaintiff being 
a sub-tenant was said to be bound by the 
decree passed in the ejectment suit, ac- 
cording to the provisions of the West 
Bengal Premises Tenancy Act, 1956. 


5. The learned Judge on trial held that 
the plaintiff miserably failed to establish 
that he was a direct tenant under Mohan- 
lal Dey, the original owner of the premi- 
ses. The plaintiffs next case is that he 
was governed by the Act of 1950 and 
even if he be taken to be a sub-tenant, 
he would be deemed to be a direct tenant 
under sub-section (2) of Section 13 of 
the Act of 1950. The plaintiff's such con- 
tention was also overruled by the learn- 
ed Court below on the ground that the 
plaintiff had failed to notify of such sub- 
tenancy under Section 16 of the West 
Bengal Premises Tenancy Act, 1956. Ac- 
cordingly, the suit was dismissed. 


6. Being aggrieved by the said judg- 
ment and decree the plaintiff has come 
up in appeal. 


7. Mr. Santosh Nath Sen, the learn- 
ed Advocate for the appellant contends 
at the outset that the learned Court be- 
low fell into an error in rejecting the 
plaintiff's contention that he was a direct 
tenant under Mohanlal Dey. The plain- 
tiff came up with the case that his father 
Chanchal Das was the original tenant in 
respect of the suit room under the origi- 
nal owner Mohanlal Dey for about 30 
years and by inheritance the plaintiff got 
the tenancy. The plaintiff Ram Khilan Das 
who examined himself as P. W. 1 stated 
in his examination-in-chief that his father 
used to pay rent for the room in suit to 
one Kalidasi Bariwali. Then he stated 
that-on the death of Kalidasi, the owner 
of the house, Mohanlal Dey realised rent 
from his father for about a year. But the 
plaintiff failed to produce a scrap of 
paper in evidence of such direct tenancy 
under Mohanlal Dey. The receipts grant- 
ed by Mohanlal Dey were said to have 
been lost. The plaintiff's own witness 
P. W. 2 Gopinath Dutta, who claimed to 
be a sub-tenant also admitted in cross- 
examination that Kalidasi Bariwali was 
a tenant of the first degree in respect of 
the entire suit house and afterwards 
Angurbala became the tenant of the en- 
tire house in suit. It was also the case of 
the plaintiff in evidence that Mohanlal 
Babu had asked him’ and other sub-. 
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‘tenants to pay rent to Angurbala and ac- 
cordingly they had been paying the rent 
to Angurbala: Thus, on the evidence on 
record the learned trial Judge was not 
prepared to hold that in between the date 
of death of Kalidasi and the date of 
lease in favour of Augurbala, the plain- 
tiff had paid rent to the original owner 
for about a year. On hearing the argu- 
ments of both the sides and also on the 
materials on record we cannot persuade 
ourselves to hold that the learned trial 
Judge in any way, committed an error in 
answering this issue against the plaintiff. 
The findings of the learned Court below 
on this score, therefore, must be upheld. 
8 Mr. Santosh Nath Sen, the learned 
Advocate for the appellant refers to Sec- 
tion 40 of the West Bengal Premises 
Tenancy Act, 1956 which repeals the pro- 
visions of the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950 
but clause (b) of sub-section (2) of Sec- 
tion 40 of the Act provided that any pro- 
ceeding or remedy in respect of any right, 
privilege, obligation, liability, penalty, 
forfeiture or punishment under the 1950 
Act relating to the period before such re- 
peal might be instituted or enforc- 
ed as if the Act was in force and 
had not been repealed or had not expir- 
ed. It is argued by him that undisputedly 
the plaintiff or for the matter of that his 
father Chanchal Das was a _ sub-tenant 
long before Act of 1956 had come into 
operation. The sub-tenancy in favour of 
Chanchal Das in the opinion of Mr. Sen, 
having been created before the coming 
into operation of the said Act, Sec. 13 (1) 
(a) of the said Act does not apply as that 
consent in writing was not necessary. It 
is also contended that under the 1950 Act 
subletting of a major ` portion entailed 
the liability upon the tenant to be eject- 
ed from the portion which he had sub- 
let and the right was conferred upon the 
‘landlord to eject him from such portion. 
On the other hand, the tenant 
‘got the right to remain, if 
he agreed to remain in that portion 
‘which he had not sublet. According to 
-Mr. Sen, both the rights and liabilities 
had been retained in spite of repeal in the 
1950 Act. For the principle that Sec. 13 (1) 
(a) applies only to post Act sub-tenancies 
Mr. Sen refers to the decision in Radha- 
rani Dasi v. Angurbala Dasi, reported in 
(1961) 65 Cal WN 1119. at p. 1121. He also 
refers to the decision of a Division Bench 
of this Court in Appeal From Original De- 
cree No. 496 of 1961 in the case of Janab 
.Ghulam Hossain v. Sk. Mohammad Omer, 
(unreported) judgment dated ist August, 
1967. In that case their Lordships -also 
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held that in the case of the sub-tenancies 
created before coming ‘into operation of 
the Act 1956, Section 13 (1) (a) of the 
said Act did not apply, as that consent in 
writing was not necessary. So it is con- 
tended by Mr. Sen that the interest of 
the sub-tenant, that is, of the plaintiff 
was protected under the provision of the 
Act 1950 and he would be deemed to be 
a direct tenant of the first degree under 
sub-section (2) of Section 13 of the Act 
of 1950. Section 13 of the Act of 1950 con- 
templates that where any premises have 
been sublet by a tenant of the first de- 
gree and the sub-lease is binding on the 
landlord, if the tenancy of such tenant is 
determined otherwise than by virtue ofa 
decree in a suit obtained by the landlord 
by reason of any of the grounds specifi- 
ed in clause (h) of the proviso to sub-sec- 
tion (1) of Section 12, the sub-lessee shall 
be deemed to be a tenant holding directly 
under the landlord of the tenant whose 
tenancy has been determined. Clause (h) 
of the proviso to sub-section (1) of Sec- 
tion 12 of 1950 Act relates to the case 
where the premises are reasonably re- 
quired by the landlord for the purpose of 
building or re-building or for his own oc- 
cupation. It is also contended that undis- 
putedly the decree against Angurbala was 
not obtained on the ground of reasonable 
requirement but for subletting. In this 
view of the matter, it is contended that 
the plaintiff must be considered as a 
direct tenant under Radharani and Bina- 
pani under the provisions of old Act 1950. 


9. It is contended by Mr. Ashoke Sen- 
gupta, the learned Advocate for the re- 
spondents Nos.. 1 and 2 that the suit for 
ejectment against Angurbala was brought 
under Section 13 (1) (a) of the West Ben- 
gal Premises Tenancy Act 1956 for hav- 
ing sublet, the portions of the suit pre- 
mises to tenants both before and after 
commencement of the Act of 1956; but the 
plaintiff who claimed to have occupied a 
portion of the suit premises as a sub- 
tenant before the commencement of the 
Act of 1956 failed to give notice to the 
landlord of sub-letting under sub-sec. (2) 
of Section 16 of the West Bengal Premi- 
ses Tenancy Act 1956. The provision ac- 
cording to him is mandatory and in the 
absence of any notice under Section 16 
the landlord was under no obligation to 
implead such sub-tenant as a party to 
the suit for an ejectment against the 


-tenant of the first degree. Thus, according 


to him, the decree for ejectment passed 
against the defendant No. 3- Angurbala 


‘was binding against the plaintiff who 


claimed to be a sub-tenant under her. 
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16. In this case Angurbala, defendant 
No. 3 was the tenant of first degree under 
the defendants Nos. 1 and 2 namely, 
Radharani and Binapani., As the plaintiff 
or for the matter of that his father Chan- 
chal Das possessed the shop room in suit 
under a sub-lease from before 1956 did 
not require any consent of the landlord 
Mohanlal Dey and such sub-lease in 
favour of Chanchal Das in terms of Sec- 
tion 13 (2) of the Act of 1950 was bind- 
ing upon the landlord. Admittedly, the 
tenancy of Angurbala was determined not 
by reason of the ground of reasonable re- 
quirement. Accordingly her sub-tenant 
the present plaintiff must be deemed to 
be a tenant in respect of such shop room 
holding directly under the landlords i.e., 
defendants Nos. 1 and 2 of the tenant. 
Angurbala whose tenancy had been deter- 
mined on terms and conditions on which 
the sub-lessee would have held under the 
said Angurbala, if the tenancy of the 
latter had not been so determined. Such 
creation of direct tenancy would be by 
operation of law that is, under the provi- 
sions of Act of 1950 which had not been 
repealed. The date of commencement of 
direct tenancy of the plaintiff would be 
the date of the determination of the 
tenancy of the defendant No. 3. 

11. It is argued by Mr. Sengupta that 
the protection under sub-section (2) (b) 
of Section 40 cannot override the manda- 
tory provision under Section 16 of the 
West Bengal Premises Tenancy Act, and 
the appellant having failed to serve the 
notice as required under Section 16 of 
the Act could not be allowed to agitate 
the decree against Angurbala defendant 
No. 3 was not binding on him. Thus the 
decree being binding on him he was li- 
able to be ejected, in execution of the de- 
eree against Angurbala. No doubt it was 
obligatory on the sub-tenant to serve 
notice under Section 16, after the Act of 
1956 had come into operation but if such 
a sub-tenant fails and neglects to do so 
certain legal consequences would follow. 
Tt is not the case of the either party that 
any order under Section 16 (3) of the Act 
was passed, As a result, it must be held 
that the sub-tenancy of the appellant did 
not cease and his rights and obligations 
under Section 12 (1) (c) and Section 13 (2) 
of the Act of 1950 continued as before. 

12. Mr. Santosh Nath Sen, the learn- 
ed Advocate for the appellant places be- 
fore us the judgment of Chittatosh 
Mookerjee, J. in Civil Rule No. 1922 of 
1974* between Samad Mistri v. Sk. 
Mohammad Omer (unreported) in which 


*Since reported in ILR (1975) 2 Cal 713. 
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his Lordship held that the right of sub- 
tenant under the proviso to Section 12 (1) 
(c) read with Section 13 (2) of the Act of 
1950 was a vested one and the 
West Bengal Premises Tenancy Act 1956 
did not either expressly or by implication 
deprive the said right of the sub-leases 
of a tenant against whom a decree under 
Section 12 (1) (c) would be passed. His 
Lordship said further that no order under 
Section 16 (3) of the Act having been 
made, sub-tenants in question did not 
cease and rights and obligations of sub- 
tenants under Section 12 (1) (c) and Sec- 
tion 13 (2) of the 1950 Act remained un- 
impaired. We are fully in agreement with 
the views expressed by Chittatosh 
Mookherjee, J. 

13. In the result, the decree passed 
against Angurbala, defendant No. 3 was 
not binding on the appellant. Bacha- 
wat, J. also held in Gaya Nath Ghose v. 


Amulya Chandra Sarkar (1957) 61 
Cal WN 164 that “a sub-tenant, who 
claims a statutory right independently 


of the tenant is not a representative of a 
judgment-debtor and he is hot bound by 
the decree for ejectment passed against 
the tenant.” 

14. Thus in view of the foregoing find- 
ings we would hold in agreement with 
Mr. Sen that the appellant had an inde- 
pendent right to be in possession of the 
shop room in suit. 


15. In the result, the appeal is allow- 
ed, but in the circumstances of the case 
without costs. The judgment and decree 
vassed by the learned court below is set 
aside. The plaintiff’s suit is decreed and 
he would be entitled to the reliefs sought 
for in terms of prayers made in (b) and 
(c) of the plaint. Respondents 1 & 2 will 
be at liberty to withdraw the deposit 
made by anvellant. 


N. C. MUKHERJI, J. :— I agree. 
Appeal allowed, 
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proceedings —- Decree based on award 
made after refusal — Could be challeng- 
ed otherwise than under See, 32. 


Though Sec. 32 of the Act has barred 
any challenge to the award yet if there 
exists an independent ground to challenge 
the decree passed on such an award such 
a challenge is not barred under Sec. 32. 
Further the position of. law is that the 
Court having refused to stay its own pro- 
ceedings under Sec. 34 and having ‘kept 
the proceedings alive is not entitled to re- 
fuse to adjudicate or decide it itself. 
Since the court cannot decide it in one 
way and at the same time pass a decree 
on an award deciding the dispute in the 
other way, the necessary consequence of 
refusal to stay under S. 34 which follows 
in law, would be that once an applica-. 
tion under Sec. 34 is refused, the court 
would lose its jurisdiction to take any 
cognizance of any award made in an 
arbitration proceeding which had been 
held in breach of the order made under 
Sec. 34 of the Act or pass any decree 
thereon. Therefore even if award made in 
arbitration could not be challenged other- 
wise than under Section 32, decree pass- 
ed on the basis of award, made after re- 
fusal to stay under Sec. 34, could be 
challenged as passed without jurisdiction 
in appeal and would be unexecutable. 
(1912) 3 KB 257 and AIR 1921 Cal 770 
Rel. on. (Para 17) 
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(1956) 60 Cal WN 471: ATR 1956 Cal 321 
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(1912) 3 KB 257: 107 LT 581, Doleman 
and Sons v. Osset Corporation 17 


Manindra Nath Ghosh and Dhruba 
Bhattacharya, for Petitioner; Bankim 
Chandra Datta, Bidyut Kiran Banerjee, 
and Rabi Chowdhury, for Respondent, 


ANIL K. SEN, J.:— An order dated 
April 10, 1979, passed by the learned 
Subordinate Judge, 2nd Court, Howrah, 
is the subject matter of challenge in 
these two revisional applications which 
are being heard on contest by the oppo- 
site party. By the order impugned the 
learned Subordinate Judge dismissed an 
application under Section 151 of the Code 
of Civil Procedure read with Order 9 
Rule 13 thereof filed in Miscellaneous 
Case No. 15 of 1972 and an objection 
under Section 47 of the Code of Civil 
Procedure filed in Title Execution Case 
No. 23 of 1973 which objection was regis- 
tered as Miscellaneous Case No. 43 of 1973. 
Facts leading to the passing of the im- 
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pugned order are not in dispute and may 
be set out briefly as follows. 

- On June 24, 1970, the petitioner Su- 
kumar Ghosh filed Title Suit No. 31 of 
1970 in the 2nd Court. of the learned Sub- 
ordinate Judge, Howrah, praying for a 
decree for partition and accounts in res- 
pect of the suit properties against his 
brother the opposite party Tulsi Charan 
Ghosh and his mother Binodini Ghosh. 
The suit properties were (i) two storeyed 
residential house being premises Nos. 45 
and 45/1, Desapran Sasmal Road, Howrah, 
(ii) the tenanted land and structures be- 
ing premises No. 115, Brindaban Mallick 
Lane, Howrah, (iii) some lands in Mouza 
Kalipur, P. S.  Chanditala, District 
Hooghly, (iv) a stationery business run 
under the name and style of Messrs. 
Ghosh & Company at 14/2, Old China- 
bazar Street, (v) a printing press business 
run in partnership with a third party 
Ambarnath Misra under the name and 
style of Samudrika Press at 41, Desa- 
pran Sasmal Road, Howrah, and (vi) 
other movables and moneys deposited 
with banks. There is no dispute that even 
prior to the filing of the aforesaid suit for 
partition the third party partner Ambar- 
nath Misra had filed in the same very 
court Title Suit No. 135 of 1970 (re- 
numbered as Title Suit No. 9 of 1971) for 
dissolution of his partnership with the 
two brothers Tulsi Charan and Sukumar 
in respect of the said printing press busi- 
ness. 


2. The summons of the partition suit 
being Title Suit No. 31 of 1970 having 
been served on Tulsi Charan Ghosh he on 
July 27, 1970, filed an application under 
S. 34 of the Arbitration Act for stay of 
further proceedings of the partition suit. 
He claimed such a stay on a pleading that 
in the agreement of partnership relating 
to the business of Messrs. Ghosh & Com- 
pany between him and Sukumar Ghosh 
there is an arbitration clause. That dis- 
putes having arisen between the parties 
they agreed to have such disputes settl- 
ed through the intervention and arbitra- 
tion of a reputed local gentleman Shri 


Tulsi Charan 


_Anath Nath Banerji. Sukumar Ghosh and 


his advocate attended the sittings held by 
Shri Anath Nath Banerji and they duly 
put their signatures in the minutes of the 
said arbitration agreeing to resolve all 
their disputes through such- arbitration 
which amounted to an agreement in writ- 
ing to have the matters settled through 
arbitration. In view of that agreement 
and in view of the fact that the arbitra- 
tion proceeding was pending between the 
parties further proceedings in the suit 
should be stayed. 
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- 3. It is explicit on this application 
dader Section 34 of the Arbitration Act, 
that according to Tulsi Charan - Ghosh 
though the initial agreement for arbitra- 
tion was limited to the disputes relating 
to the partnership business such agree- 
ment was extended to cover all disputes 
in view of the further agreement which 
was arrived at at the sitting of the arbit- 
ration by Shri Anath Nath Banerji which 
was acknowledged by Sukumar when he 
and his advocate signed the Minutes of 
arbitration held by Shri Banerji. 


4, By his order dated October 25, 1971, 
the learned Subordinate Judge, 2nd 
Court, Howrah, dismissed the aforesaid 
application under Section 34 of the Arbit- 
ration Act, obviously rejecting the case 
of Tulsi Charan that there was a further 
agreement for arbitration apart from the 
arbitration clause in the partnership. 


5. There is no dispute that the 
arbitrator himself was summoned in the 
aforesaid partition suit and he was made 
to produce his Minutes as acknowledged 
by him in his application dated March 3, 
1972, filed under Section 28 of the 
Arbitration Act. 


6. Tulsi Charan having failed to ob- 
tain stay under Section 34 of the Act, 
filed an appeal to this court being 
F. M. A. T. No. 3263 of 1971 (renumbered 
as F, M. A. 256 of 1972) and in the said 
appeal on December 17, 1971, obtained an 
ex parte interim order of stay of further 
proceedings of the partition suit being 
Title Suit No. 31 of 1970. Having obtain- 
ed such a stay, he kept the appeal and 
the application for stay in the cold 
storage of this Court until in the mean- 
time he secured an award from the 
arbitrator in the manner set out hereunder 
and then on June 19, 1975, had the appeal 
and the application dismissed for non- 
prosecution. 


7. In spite of the fact that the learn- 
ed Subordinate Judge, 2nd Court, 
Howrah, had dismissed the application 
under Section 34 of the Arbitration Act, 
the arbitrator Shri Anath Nath Banerji 
on March 3, 1972, filed an application be- 
fore the same learned Subordinate Judge 
under Section 28 of the Arbitration Act, 
which was registered as Miscellaneous 
Case No. 15 of 1872. In this application 
the arbitrator pleaded that the two bro- 
thers Tulsi Charan and Sukumar referred 
their disputes to him for arbitration at a 
joint sitting on May 18, 1969, having 
earlier appointed him to be the arbitrator 
on'May 1, 1969: that he drafted a Deed of 


Partition on August 10, 1969, but ‘could - 
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‘not make the award because the parties 


failed to return the draft and because all 
his papers were summoned by the learn- 
ed Subordinate Judge, 2nd.Court, in con- 
nection with Title Suit No. 31 of 1971. 
Such papers having been returned on 
March 1, 1972, he prayed for extension of 
time to make the award. 


8. Though the agreement for arbitra- 
tion constituting the jurisdiction for the 
arbitrator to make the aforesaid applica- 
tion was the same as was pleaded in the 
application under Section 34 of the 
Arbitration Act, and was overruled by 
the learned Judge himself while dismiss- 
ing the application under Section 34 on 
October 25, 1971, the learned Judge by an 
order dated May 11, 1972, extended the 
time for making the award until July 31, 
1972. 


9. On August 16, 1972, the arbitrator 
Shri Anath Nath Banerji filed an applica- 
tion before the learned Subordinate 
Judge stating that he had made and sign- 
ed the award on July 25, 1972, and he is 
filing a signed copy of the said award- 
along with the application — the original 
being retained by him for taking neces- 
sary steps for registration. The learned 
Subordinate Judge called for an explana- 
tion from the arbitrator as to why the 
award had not been filed within July 31, 
1972, and the arbitrator filed an applica- 
tion on September 2, 1972, pointing out 
that he was to make and sign the award 
on or before July 31, 1972, and not to file 
it within the aforesaid date. In this ap- 
plication, the arbitrator further pointed 
out that if directed by the court he can 
file the original award which has been 
retained by him for the purpose of regis- 
tration. The award was registered 
on November: 27, 1972, and filed in 
court. The learned Subordinate Judge 
passed judgment in terms of the award 
and made the award into a decree on 
May 19, 1973. 


10. It is necessary to refer to the 
terms of this award briefly. By the award 
the arbitrator gave the partnership busi- 
ness run under the name and style of 
Ghosh & Company and the residential 
house being premises No. 45 and 45/1, 
Desapran Sasmal Road to Tulsi Charan. 
He, however, directed Tulsi Charan to pay 
a sum of Rs. 5,000/- as owelty to Su- 
kumar who was given the tenanted land 
and the structures being premises No, 115, 
Brindaban Mallick Lane. In his award he . 
further directed that the printing press 
business run under the name and style of 


‘Samudrika Press shall be dissolved’ sub- 


ject to payment of a sum of Rs. 2,374.74 
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to the third party partner Ambarnath 
Misra by Sukumar Ghosh who shall get 
the said business absolutely in his share. 
Each of the two brothers were further 
directed to pay a sum of Rs. 6,797.35 to 
their mother Binodini and the properties 
allotted to each of them was directed to 
be charged for payment of such amounts. 
It is difficult to appreciate how the 
arbitrator could go to the extent of 
directing dissolution of a partnership of 
the two brothers with a third party, 
namely, Ambarnath Misra and how he 
could have directed allotment of that 
business to Sukumar subject to payment 
of Rs. 2,374.74 to that third party part- 
ner who had already filed a suit for dis- 
solution of partnership. Neither the said 
Ambarnath Misra nor Binodini Ghosh was 
a party to the arbitration agreement even 
as pleaded by the arbitrator himself in 
his application under Section 28 even 
then the award as made involved those 
persons. ; i 


11. This award was put into execu- 
tion by Tulsi Charan on September 5, 
1973, in Title Execution Case No. 23 of 
1973. An objection was raised to such ex- 
ecution on behalf of Sukumar, the peti- 
tioner who amongst other objections rais- 
ed an objection that the decree made on 
the award was fraudulent, illegal and un- 
enforceable and without jurisdiction. The 
said objection was registered as Miscel- 
laneous Case No. 43 of 1973. i 


12. Simultaneously the petitioner Su- 
kumar Ghosh filed an application under 
Section 151 of the Code of Civil Proce- 
dure read with Order 9 Rule 13 thereof 
for setting aside the ex parte decree on 
the award made on May 19, 1973, on the 
ground that none of the processes of 
court relating to the application for ex- 
tension of time under Section 28 of the 
Arbitration Act, or the proceeding under 
Section 14 thereof were served on him 
and that those were all fraudulently sup- 
pressed. The objection under Sec. 47 of 
the Code filed in the execution case and 
the application under Section 151 of the 
Code read with Order 9 Rule 13 thereof 
filed in Miscellaneous Case No. 15 of 1972 
were heard analogously by the learned 
Subordinate Judge, 2nd Court, Howrah, 
and both were dismissed by the : order 
impugned. He dismissed the application 
under Section 151 of the Code read with 
Order 9 Rule 13 thereof upon a finding 
that the notices were duly served. So far 
as the objection under Section 47 of the 
Code is concerned, the learned judge dis- 
missed the same on the view that the 
petitioner Sukumar having the knowledge 
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of filing of the award since November 
1972, the application is hopelessly time 
barred. It is obvious that the learned 
judge disposed of the objection under 
Section 47 not on the footing that it is an 
objection to the execution of a decree on 
a ground that the decree is totally with- 
out jurisdiction and unenforceable but on 
the footing that it was an application for 
setting aside an award which was not fil- 
ed within the period of limitation. Feel- 
ing aggrieved by the said order, the peti- 
tioner Sukumar Ghosh has preferred the 
present two revisional applications. 


13. Mr. Ghosh appearing in support of 
the two revisional ‘applications has first 
contended that the learned judge in the 
court below failed to appreciate that the 
decree on the award being without juris- 
diction the petitioner’s objection under 
Section 47 should succeed. According to 
Mr. Ghosh, the decree as passed is with- 
out jurisdiction firstly because the court 
having refused the prayer under Sec. 34 
could not have any longer acted on the 
award made in breach of that order and 
secondly because the award on which the 
decree was passed was a nullity. Accord- 
ing to him the award is a nullity because 
of several reasons. It was so firstly 
because there was no valid agreement be- 
tween the parties which could confer any 
jurisdiction on the arbitrator to arbitrate 
over the disputes in view of the court’s 
findings made in the proceeding under 
Section 34. Secondly, according to Mr. 
Ghosh the arbitrator upon his own show- 
ing entered into arbitration as early as 
in May, 1969, and he became functus 
officio when he could not make any award 
within 6 months nor did he obtain any 
extension of time within the said period; 
when the arbitrator on February 3, 1972, 
sought for extension of time for filing the 
award he was already functus officio and 
could not have sustained any such ap- 
plication so that the order granting the 
extension could not confer upon him any 
jurisdiction to arbitrate. Thirdly, accord- 
ing to Mr. Ghosh when the court refused 
the prayer for stay made under Sec, 34 
of the Act by Tulsi Charan Ghosh on 
October 25, 1971, to the knowledge of the 
arbitrator, the arbitrator lost all autho- 
rity to arbitrate even assuming that he 
had any so that the award made was in- 
valid and without jurisdiction. Fourthly, 
according to Mr. Ghosh the arbitrator 
having taken into consideration matters 
extraneous and having involved people 
who had not subjected themselves to the 
jurisdiction of the arbitrator, the award 
as made is not only beyond the jurisdic- 
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tion of the arbitrator but is a nullity 
since such matters are inseparable. Refer- 
ring to the decree as passed it has been 
contended by Mr. Ghosh that even if it 
be held that it is not open to the petitioner 
to challenge the award at the stage of 
the execution, it should have been held 
by the learned judge that the court itself 
had no jurisdiction to pass any decree on 
such an award when the court had ear- 
lier refused to stay further proceedings 
of the suit already pending and allow the 
arbitration to proceed. In support of the 
other revisional application Mr. Ghosh 
drew our attention to the returas of ser- 
vice and the evidence adduced in the pro- 
ceeding under Order 9 Rule 13 of the 
Civil Procedure Code to impress upon us 
that the learned judge in the court be- 
low could not have come to the conclu- 
sion that those processes were duly serv- 
ed upon the petitioner. According to Mr. 
Ghosh records well establish the position 
that there was collusion between the 
arbitration and Tulsi Charan Ghosh when 
notwithstanding the refusal of the ap- 
plication under S. 34 of the Act, the 
arbitrator obtained an ex parte order ex- 
tending the time for arbitration and then 
made an award giving all the properties 
worth the name in favour of Tulsi Charan 
to the prejudice of the petitioner. In such 
a background, Mr. Ghosh has contended, 
the learned judge in the court below 
should have held that the services on re- 
fusal were not bona fide services so that 
the petitioner is entitled to have the de- 
cree reopened. 


14. All these contentions raised by Mr. 
Ghosh have been strongly contested by 
Mr. Dutt appearing on behalf of Tulsi 
Charan Ghosh, the other brother. Ac- 
cording to Mr. Dutt, the challenge 
thrown by Mr. Ghosh on all the points 
raised by him is a challenge in respect of 
the award. According to Mr. Dutt, such 
an award irrespective of whether it was 
invalid, without jurisdiction or a nullity 
could be challenged only on an applica- 
tion under Section 33 of the Act, and 
such an application not having been made 
and that remedy being barred by limita- 
tion it is not open to the petitioner to 
challenge the award collaterally by chal- 
lenging the decree in his objection under 
Section 47 of the Code. Mr. Dutt has 
strongly contended that all the grounds 
put forward by Mr. Ghosh may be good 
grounds if they are substantiated for 
setting aside the award but none of them 
is a valid ground for upholding an objec- 
tion under Section 47 of the Code as rais- 
ed by the petitionér. So far as the other 
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revisional application is concerned, 
cording to Mr. Dutt an order refusing an 
application under Order 9 Rule 13 of the 
Code being appealable a revisional ap- 
plication is not sustainable in law. It has 
been further contended by Mr. Dutt that 
in any event, the court below having con- 
sidered the material evidence on record 
and having found as a fact that all the 
relevant processes were duly served, it is 
not for this court to dispute or set aside 
such findings in a revisional application. 


15. On a careful consideration of the 
facts and circumstances we have no 
mamner of doubt in our mind that there 
are reasonable grounds for contending, as 
contended by Mr. Ghosh, that the arbitra- 
tor in the present case was not acting 
bona fide on matters submitted to him for 
arbitration. There was no agreement in 
writing to refer to arbitration any dis- 
pute other than the one referred to in 
cl. 19 of the partnership deed with regard 
to the stationery business run under the 
name and style of Ghosh & Company. 
Under that agreement any dispute relat- 
ing to that partnership alone could have 
been referred to arbitration and not any 
dispute as to the other joint proper- 
ties between the two brothers which were 
the subject matter of partition in Title Suit 
No. 31 of 1970. In an application under 
Section 34 of the Act in the aforesaid 
Title Suit, Tulsi Charan claimed that such 
an arbitration agreement was extended to 
cover all the disputes between the par- 
ties when the parties agreed as such at a 
sitting held by the arbitrator Anath Nath 
Banerji and the parties acknowledged 
the said position by signing the Minutes. 
Such a plea was rejected by the learned 
judge as we have indicated hereinbefore, 
The necessary consequence is that the, 
court refused to accept existence of any 
such agreement for referring to arbitra- 
tion all those disputes. The arbitrator 
upon his own admission had due notice 
of the said proceeding under Section 34 
and as a matter of fact he had to file his 
Minutes before the court in relation to 
the said proceeding. But notwithstanding 
the order of the court rejecting such an 
application for stay under Section 34, 
very strangely the arbitrator himself 
made an application for extension of time 
for filing the award pleading the very 
same alleged agreement which had been 
rejected in the proceeding under Sec. 34 
of the Act as the basis for his arbitration. 
He did so taking advantage of the fact 
that Tulsi Charan having preferred an ap- 
peal to this court against the order re- 
jecting the application under Sec. 34 had 
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obtained stay of further proceedings of 
the suit. Be that as it may, this court had 
not stayed the operation of the order re- 
jecting the application under Section 34 
so that the effect of the finding that there 
was no agreement between the parties to 
refer to arbitration was not suspended 
nor could the arbitrator have any further 
jurisdiction to proceed with the arbitra- 
tion since he became functus officio by 
the order of refusal. Such a position be- 
ing quite known to the arbitrator it is 
quite obvious that he was proceeding col- 
lusively in aid of Tulsi Charan when he 
obtained extension of time for filing the 
award and then ultimately made an 
award giving all valuable properties to 
Tulsi Charan. In our view there is ample 
substance in all the objections raised by 
Mr. Ghosh to the award as made. 


16. But even then, we are of the view 
that Mr. Dutt can rightly take the objec- 
tion that thereby the award itself was 
liable to be set aside firstly on the ground 
that it was improperly procured from an 
arbitrator who had not the jurisdiction 
to arbitrate and secondly on the ground 
that it was so made when the proceeding 
was rendered invalid in view of the pro- 
vision of Section 35 of the Act. Such an 
objection at the execution stage stands 
barred in view of the provision of S. 32 
of the Act. Similarly in our view there 
may be some substance in the other two 
objections raised by Mr. Ghosh, namely, 
the order extending the time for filing 
the award could confer no jurisdiction on 
the arbitrator because he obtained such 
an extension at a time when he had al- 
ready become functus officio and further 
on the ground that certainly he had no 
jurisdiction to make an award involving 
matters not confined to the parties and 
involving persons who had never sub- 
mitted to the arbitrator’s jurisdiction. 
These grounds may render the award 
without jurisdiction but even such an 
award is required to be set aside on an 
application under Section 33 of the Act 
and not otherwise. Strong reliance has 
been placed by Mr. Dutt on the provi- 
sions of Section 32 which provides that 
not only no suit shall lie to dispute the 
validity of an award but such an award 
cannot be set aside, amended, modified 
or in any way affected otherwise than as 
provided in the Act. The Full Bench of 
this court in the case of Saha & Company 
v. Iswar Singh (1956) 60 Cal WN 471 had 
clearly laid down that the Arbitration 
Act contemplates that all applications 
challenging an award must be made under 
Section 33 of the Act for setting aside the 
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award except where the award is chal- 


_lenged as not existing in fact. Therefore, ’ 


any challenge.to the award even on the 
ground that it is without jurisdiction or 
that it is otherwise a nullity being open 
only on an application under Section 33 
of the Act, would be otherwise barred in 
view of the provision of Section 32. 


17. Though we may uphold the afore- 
said objection of Mr. Dutt we have still 
to consider the first objection raised by 
Mr. Ghosh to the effect that the court 
had not the jurisdiction to take cogni- 
zance of the award or pass a decree 
thereon. In our view there is a difference 
between an award and the decree passed 
on the basis of the award. Though Sec- 


` tion 32 of the Act may bar any challenge 


to the award yet if there exists an inde- 
pendent ground to challenge the decree 
passed on such an award such a chal- 
lenge is not barred by Section 32. Such 
being the legal position in our view 
there is some substance in the first ob- 
jection raised by Mr. Ghosh. In our view 
the refusal by the court of the prayer for 
stay under Section 34 of the Act results 
in two consequences. In the first place it 
renders further proceedings before the 
arbitrator invalid as specified by Sec. 35. 
It is not rendered invalid because of the 
provision of Section 35 but because of 
the fact that the court having the para- 
mount jurisdiction to decide the dispute 
between the parties unless the court stays 
its own proceeding, the arbitrator be- 
comes functus officio. Before the incor- 
poration of Section 35 such was the legal 
consequence jrrespective of whether the 
arbitrator had any knowledge of the pro- 
ceeding or not but the legislature modi- 
fied the said consequence to the extent 
as specified in Section 35, namely, it is 
only on the fulfilment of the conditions 
specified therein, the proceedings would 
be rendered invalid. But this, in our view, 
is only one part of the consequence which 
follows the refusal. The other part of the 
consequence of the’ refusal is as pointed 
out in the well-known decision. of Dole- 
man & Sons v. Ossett-Corporation (1912) 3 
KB 257. That consequence is that if the 
court refuses to stay an action, the court 
has seisin of the dispute and it is by its 
decision, and by its decision alone, that 
the rights of the parties are to be settl- 
ed. This decision was approved by this 
court in the case of Ramprosad Surajmull 
v. Mohonial Lachmi Narain (1920) ILR 47 
Cal 752. Therefore, the position in law 
is that the court having refused to stay 
its own proceedings and having kept the 
proceeding alive is not entitled to refuse 
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to adjudicate or decide it itself. Since the 
court cannot decide it in ene way and at 
the same time pass a decree on an award 
deciding the dispute in the other way, the 
necessary consequence which follows in 
law, in our view, is that once an applica- 
tion under Section 34 is refused, the 
court loses its jurisdiction to take any 
cognizance of any award made in an 
arbitration proceeding which has been 
held in breach of the order.made under 
Section 34 of the Act or pass any decree 
thereon. In this view, we are of the opi- 
nion that even if the petitioner was not 
entitled to challenge the award, he could 
rightly challenge the decree independent- 
ly on the ground that the decree had 
been passed by the court without any 
jurisdiction, and as such, that decree is 
not executable. Such an objection was 
raised under Section 47 but was overrul- 
ed by the learned judge when he failed 
to appreciate the true nature of the ob- 
jection and proceeded as if the objection 
was one as against the award. The court, 
therefore, failed to exercise its jurisdic- 
tion upon a misconception which is ap- 
parent on record. The revisional applica- 
tion challenging the impugned order so 
far as it relates to the objection under 
Section 47 of the Code is concerned, 
therefore, succeeds and is allowed. Con- 
sequently the objection under Sec. 47 
succeeds and being allowed it is held that 
the decree under execution being with- 
out jurisdiction is not executable. It is 
now for the court to proceed with the 
partition suit. 


18. In view of our decision as above, 
it is wholly unnecessary to go into the 
merits of the other revisional application 
which is disposed of as such. 

B. C. CHAKRABARTI, J.:— I agree. 

Order accordingly. 
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Haridas Mondal, Petitioner v. Sahadeb 

Mondal, Opposite Party. 
C. R. No. 3127 of 1976, D/- 17-1-1980. 
Civil P. C. (1908), S. 96 and O. 39 R. 1 
-~ Order under O. 39 R. 1 — Discretion- 
ary order — Court in appeal would not 
interfere unless there is application of 
wrong principles. AIR 1934 Cal 694, Foll. 
(Para 8) 
Cases Referred : Chronological Paras 
(1934) 38 Cal WN 771: ATR 1934 Cal o 
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. Haridås ‘v-Sahddeb- 0° voo te 


Kishore Mukherjee and Bhudev Bhat- 
tacharyya, for Petitioner; Rabin Mitra 
and Muraridas Roy, for Opposite Party. 

ORDER :— The plaintiffs case is that 
one Rajmohan Mondal was the owner of 
the entire .22 decimals of land noted in 
the schedule ‘Ga’ to the plaint. After his 
death, his son, Sadhan Mondal, inherit- 
ed the property. He executed a power 
of Attorney in favour of the plaintiffs 
wife, Manorama Debi. On the footing of 
that power of Attorney, she sold the said 
property to the plaintiff by a registered 
kobala dated 27-5-1975. The suit is for 
a permanent injunction. An application 
for a temporary injunction was put in 
by the plaintiff. 


2. The defendant filed an objection. 
The allegation is that in 1961 Rajmohan 
Mondal executed a deed of agreement 
for selling the property to him. On the 
strength .of that document, he is in pos- 
session of the land in question on pay- 
ment of rent. The plaintiff’s purchase is 
a collusive one. 

3. The prayer for temporary injunc- 
tion was turned down by the learned 
Munsiff. The plaintiff-petitioner moved 
up in appeal and was unsuccessful before 
the learned Additional Subordinate 
Judge, Nadia. Hence this revisional ap- 
plication by the petitioner. 


4. It has been argued on behalf of 
the petitioner that here there is a fight 
between a registered document and an 
unregistered deed of agreement. The 
plaintff obtained a registered sale deed 
in his favour on 27-5-1975. Thereafter 
he filed the present suit to establish his 
title to the property in question. The 
defendant does not possess any register- 
ed document. He has simply put in an 
unregistered deed of agreement said to 
have been executed by Rajmohan Mon- 
dal in his favour in 1961. The plaintiff 
never admitted in the courts below that 
the defendant-opposite party was in pos- 
session of the entire property. Since 
there is a fight between a registered 
document and the questionable unregis- 
tered document, the Court should allow 
the prayer on a finding that the plain- 
tiff has a prima facie case. 


5. It has been argued on behalf of 
the opposite party that the plaintiffs 
purchase is a sham one because he pur- 
ported to purchase the property from 
his wife, Monorama Debi, There is con- 
current finding by both the courts below 
that the defendant is in possession of the 
property. In that view of the matter, 
this revisional application should not be 
allowed. ; 
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6. Of course, it has been rightly con- 
tended on behalf of the petitioner that 


in view of the provisions of Section 54- 


of the Transfer of Property Act, the 
agreement to purchase the property does 
not create any interest therein. Never- 
theless, both the Courts have stated that 
the plaintiff could not produce any rent 
receipt to show payment of rent. On the 
other hand, all the rent receipts came 
from the custody of the defendant. 
There is no denial that the defendant is 
in possession of at least .2 decimals of 
land by raising a structure thereon. In 
that view of the matter, the prayer for 
temporary injunction was rejected by 
both the Courts. . 


% The view of Calcutta High Court 
is clear. In the well-known case of 
Durga Das v. Nalin Chandra Nandan, 
(1934) 38 Cal WN 771, Lord Williams, J., 
laid down the law on the subject. There 
was a difference of opinion between two 
Judges of this Court. The matter was 
referred to the third Judge, Buckland 
A.C.J., who accepted Lord Williams, J.’s 
views. It has been stated that an order 
passed under the provisions of Order 39 
Rule 1 of the Code of Civil Procedure 
is a discretionary one and the Appellate 
Court ought not to interfere with the 
exercise of a Judge’s discretion rejecting 
such petition unless it is satisfied that 
it was not exercised judicially, that is 
to say, that the Judge acted on wrong 
principles. The mere fact that the Judge 
of the Appellate Court might have taken 
a different view is not a sufficient ground 
for interference. If the Judge rightly ap- 
preciates the facts and applies the true 
principles, that is a sound exercise of 


‘ judicial discretion. Appeals are to be 


admitted in such a case only when there 
is a mis-direction of law or fact. 5 


- § Here, the fact was properly ap- 
preciated and the law rightly applied. 
So, there is no mis-direction of law or 
wrong appreciation of facts. In that 
view of the matter, the submission made 
on -behalf of the petitioner cannot be 
sustained. It seems that the application 
for temporary injunction is rightly rejec- 
ted. This revisional application does not 
lie. 


9. The Rule is, therefore, discharged. 
There will be no order as to costs. í 


Revision, dismissed 
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MRS. PADMA KHASTGIR, J. 


Dover Road Co-operative Housing 
Society Ltd. and others, Petitioners v. 
Corporation of Calcutta and others, Re- 
spondents, 


Matter No. 988 of 1978, D/- 21-6-1979. 


Calcutta Municipal Act (33 of 1951), 
Ss. 174 and 180 — Flats of a building 
separately and independently owned and 
enjoyed — Some flats already separately 
assessed — Rest of the flats too should 
be so assessed — Valuation of the entire 
building followed by levy at maximum 
rate and apportioning thereof held con- 
travened the provisions, 


Where the different flats making up 
the building were separately and inde- 
pendently owned and enjoyed by the re- 
spective owners and some such flats 
of the building were already as- 
sessed to municipal tax under the 
Calcutta Municipal Act separately, it 


was not open to the Corporation 
to value the entire building, charge 
tax at the maximum rate permis- 


sible under the Rules and to apportion 
it to the individual flats since that con- 
travened the provision of Section 174. 
Notice of demand issued u/s. 180 pur- 
porting to effect a new valuation was il- 


legal. (1977) 4 Cal HC (N) 889: AIR 
1977 NOC 362 (Cal.), Foll. | (Paras 3, 4) 
Cases Referred : Chronological Paras 
(1977) 4 Cal HC (N) 889 : AIR 1977 NOC 

362 (Cal.) y 3 
(1974) 73 Cal WN 590 3 

ORDER :— The present application 


has been taken out under Article 226 
of the Constitution of India by 42 mem- 
bers of a Co-operative Housing Society 
Limited who are residents of 22, Dover 
Road, Calcutta, against the Commis- 
sioner, Corporation of Calcutta, the Dy. 
Commissioner, Corporation of Calcutta, 
The Collector, Corporation of Calcutta, 
the Assessor, Corporation of . Calcutta, 
Sub-Inspector, Corporation of Calcutta, 
Sub-Assessor, Corporation of Calcutta 
and: the State of West Bengal for neces- 
sary reliefs. 

2. The petitioner No, 1 is a Co-ope- 
rative body registered under the name 
and style as “Dover Road Co-operative 
Housing Society Limited” and the other 
petitioners are its members. The Dover 
Road Co-operative Housing Society Ltd. 
was formed with the object of establish- 
ing on Co-operative basis, for . providing 
family accommodation for persons with 
moderate income by affording each mem- 
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ber facilities for owning: or acquiring a 
flat. The society purchased the said pre- 
mises No. 22, Dover Road, Calcutta mea- 
suring about .17 kattas, 3 chattacks and 
thereafter the society completed con- 
struction of a 10 storied building with 
50 self contained flats entirely indepen- 
dent and capable of separate enjoyment 
and under an agreement for sale the 
society allotted a flat to each of its 
members at prices. varying in accordance 
with the covered area of the flat and its 
allocation. The members of the society 
have been in possession and enjoyment 
of the flats since October 1971. Each of 
the petitioners has a right of egress and 
ingress from his flat through the com- 
mon passage, stair case and lifts by way 
of easement right. : 


3. It is the petitioners’ case that the 
annual valuation of the entire premises 
No. 22, Dover Road, Calcutta, under the 
Calcutta Municipal Act, 1951 has been 
assessed by the Assessor, Corporation of 
Calcutta, at Rs. 1,32,080/- of the 4th 
quarter of 1973-74 until fresh valuation 
was made. For the 3rd quarter of 1970- 
71 the annual value was assessed at 
Rs. 37,500/- and after hearing it was re- 
duced to Rs. 12,500/-. The petitioner 
duly objected to the appropriate autho- 
rity against the said valuation of 
Rs, 1,32,080.00/-. Corporation of Calcutta 
assessed three separate flats separately 
and-fixed annual valuation and quarter- 
ly tax payable by each flat owners and 
after such assessment notices or demands 
were made for payment of the quartely 
tax made in respect of. the said three 
different flats (Nos. 34, 7, 37). Although 
Separate assessment has been made in 
respect of the said flats subsequent 
notices have been also served on them 
on the basis that new valuation of the 
premises on apportionment on estimated 
yearly rental value less statutory allow- 
ance for repairs for substantial altera- 
tions and improvements made to the 
building has been made. So far the peti- 
tioner No. 34 is concerned, service of 
the said notice is bad because there 
could not have been any new valuation 
when, in fact, separate valuation has 
been made earlier in respect of the said 
flats along with two others. The ori- 
ginal separate assessment was made in 
the year 1973 at Rs. 27,000/- fixing the 
quarterly tax at Rs. 124.88 P, and the 
tax assessed worked out at 18%. There- 
after it has been claimed at 33% on the 
ground of apportionment of the tax as- 
sessed on the total valuation of the en- 


tire premises No. 22, Dover Road, Cal- 
cutta, After having it assessed under 
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Secs. 174 (2) and 174 (3) of the Muni- 
cipal Act, 1973 respondents are incom- 
petent in law to issue fresh notice un- 
der Section 180 pretending it to be a 
new valuation and issue rate bills at the 
maximum rate of 33% as the other flat « 
belonging to the petitioner No. 34 was 
not valued for the first time as the valu- 
ation previously made was objected to 
and that objection was still pending for 
decision. Similarly in the case of peti- 
fioners Nos, 7 and 37 on their applica- 
tions separate valuation was made and 
assessment made in respect of their flats 
determining annual valuation at Ru- 
pees 1,270/- and Rs. 2,134/- respectively 
on 30th of October, 1975 and intimated 
them by notices on 14th of Jan. 1976 and 
the quarterly consolidated rate payable 
by the said petitioners in respect of their 
shares were assessed at Rs. 29.37 P. and 
Rs. 49.37 P. which worked at 18'/ 2% on 
the annual valuation which, according to , 
the petitioners, have been made correct- — 
ly and such valuation was made under 
Sections 174 (2) and 174 (3). But, again 
the respondents in violation of the pro- 
visions of Calcutta Municipal Act sent 
rate bills to the „petitioners Nos. 7 and 
37 at the maximum rate in derogation 
of and without complying with the sepa- 
rate assessment made earlier. Thereafter 
all the petitioners applied to the re- 
spondents for separate assessment of 
each of the 50 flats but the respondents 
on the same application valued the said 
premises in entirety and taking into 
consideration of the yearly rental value 
less statutory allowance, apportioned 
the said valuation against the 50 flat 
owners, The said valuation was excessive 
as it was charged at the maximum rate 
under the said Act and consolidated , 
rate bills for each quarterly was sent 
to the petitioners at the maximum rate 
of 33% applicable on annual valuation. 
The petitioners Nos. 7, 34 and 37, al- 
though separate assessment has been 
made in respect of their flats at the rate 
18'/2%, started receiving rate bills at the 
rate 33% being the highest slab permis- 
sible under the Act. Apprehending that 
a mistake has been committed by the 
respondents, the Chairman of the peti- 
tioner No. 1 personally met respondent 
No, 3 and at the advice of the respon- 
dent No. 3 whereby directions were given 
till disposal of the application, for depo- 
sit of the rates in the suspense account N 
to avoid payment of interest until the 
hearing was made and finalised on 9th 
of December, 1976. According to the pe- 
titioners, once the separate valuation 
and assessment has been made on the 


application of the petitioners Nos. 7, 34 
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and 37 under Sections 174 (ii) and 174 
(in) the réspondents are also under an 
obligation in law to value and assess the 
Shares of the remaining co-owners on 
Separate assessment basis under Sec- 
, tions 174 (ii) and 174 (iii) and charge 
consolidated rate on graduated rate on 
the annual value of flats and cannot 
charge 33% as under Section 174 ‘if the 
owner of any land or building is sub- 
divided into separate shares and are in- 
dependent and capable of separate en- 
Joyment the Commissioner may in ac- 
cordance with such rules  sub-divide 
valuation of such land or building and 
apportion the same amongst the co- 
owners’. In the case reported in (1977) 
4 Cal HC (N) 889 Saha institute of Nu- 
clear ‘hysies Co-operative Housing 
Society !td. v. Corporation of Cal -utta. 
Sabyass’:- Mukharji, J. held’ that ‘while 
valuing th- property the Corporation was 
in error in considering the -(-re valu- 


‘ation of the whole prop“ and not 
valuing the property on s value 
of each flat’. The learne. fur- 
ther held that the valuat the 


building in its entirety cannot “e sus- 
tained, In the case reported in (1974) 78 
Cal WN 590 in which S., K. Dutta, 
J. of this High Court had to con- 
sider the provisions and effect of Sec- 
tion 174 of the Calcutta Municipal Act, 
1951 and the learned Judge observed 
that it would be unreasonable to ask the 
owners of such flats to pay taxes for 
the entire premises. The learned Judge 
further observed that the provisions of 
the Act should receive liberal and har- 
monious interpretation for the benefit of 
all. The learned Judge held that Sec- 
tion 174 (i) covered the cases of owner- 
;ship flat because it contemplated a sub- 
division of ownership, of land and build- 
ing with or without separate allotments 
and in that particular case Mr. Justice 
Dutta directed the Corporation of Cal- 
cutta to value the separate flats sepa- 
rately. The learned Judge further ob- 
served that in that case the valuation of 
the property was not made on the sepa- 
rate valuation of each flat and the Cor- 
poration was in error in considering the 
value of the whole property in assessing 
such taxes, Sabyasachi Mukharji, J., also 
held that ‘the Apartment Act is an op- 
tional Act and as the petitioners in that 
case did not make any declaration to 
that effect the provisions of the Act 
could not be made applicable’ and held 
that ‘the valuation made on the basis 
of entire valuation cannot be sustained’ 
and in that particular case the learned 


Judge set aside the demand notices and 
bills and directed the Corporation to de- 
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termine annual valuation of the peti- 
fioners flat separately from the day the 
petitioners applied for separate valuation 
and made the rule absolute. 

4. Applying the same principles as 
laid down in the cases mentioned above 
in this case it would appear that the 
society has made allotment of flats to 
each member which are entirely inde- 
pendent and capable of separate enjoy- 
ment, Moreover separate valuation and 
assessment has been made in respect of 
the three flats stated above. There is no 
difficulty in valuing and assessing the 
other remaining flats separately and so 
far the valuation has been made in re- 
spect of flats stated above it would ap- 
pear that there has been no apportion- 
ment of the valuation after taking into 
consideration of the total valuation but 
each of the flat has been assessed sepa- 
rately according to their valuation. 

5. Considering the facts and law as 
laid down in the above case and also 
considering the grounds as set out in 
para 32 of the petition, I make the rule 
absolute. 

Petition allowed. 
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Gobinda Ballav Chakraborty, Appel- 
lant v. Biswanath Mustafi and- others, 
Respondents. 


A. F. A. D. No. 60 of 1976, D/- 17-8-1979. 

Succession Act (1925), Section 213 — 
Scope — Section does not prevent ex- 
ecutor from dealing with property of de- 
ceased without obtaining probate. 

It appears from the provisions of Sec- 
tion 213 (1), that an executor or a legatee 
cannot establish his right as a legatee 
without obtaining probate of the will in 
question but there is nothing to prevent 
the executor from dealing with the pro- 
perty of the deceased without obtaining 
probate because under Sec. 211, the ex- 
ecutor is the legal representative of the 
deceased for all purposes and the pro- 
perty of the deceased vests in him and 
the grant of probate is not a condition 
precedent to such vesting of estates in 
the executor and/or his acting as execu- 
tor. (Para 4) 

Thus where the title suit was instituted 
by the testator himself on a cause of ac- 
tion available to him and the executors 
to the estate of the plaintiff (who died 
during pendency of the suit) were in pos- 
session of the property of the testator 
by virtue of the will, the decree passed 
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in favour of the executors cannot be 
held to be a nullity, although the will 
was not probated. The suit was not 
instituted by the executors for establishing 
their right as executors to the estate of 
the deceased. The executors being in 
possession of the property of the testator 
by virtue of the will were legal repre- 
sentatives of the deceased-plaintiff and 
therefore were entitled to be substituted 
as such even though the probate was 
not granted. Case law discussed. 

(Para 7) 
Cases Referred : Chronological Paras 


AIR 1971 SC 1558: 1971 Tax LR 706 6 
AIR 1962 SC 1471: 1962 All LJ 695 6 
AIR 1956 Trav.-Co. 147 (FB) 5 
AIR 1918 PC 156:17 All LJ 153 5 
(1904) 8 Cal WN 843 | 

S. P. Roy Choudhury and Animesh 
Kanti Ghoshal, for Appellant; Bhaskar 
Ghosh, for Respondents. 

JUDGMENT :— Appeal against the 
Order of Sri S. K. Mukherjee, Additional 
District Judge of Second Court at Ali- 
pore in Misc. Appeal No. 262 of 1975, 
dated the 25th day of March 1976, revers- 
ing the order of Sri H. Banerjee, Mun- 
siff, First Court at Sealdah, dated the 
81st day of March, 1975. 


2, This appeal arises out of the judg- 
ment dated 25th of March, 1976, passed 
by the learned Additional District Judge, 
Second Court, Alipore, in Misc. Appeal 
No. 262 of 1975, reversing the Judgment 
and order being Order No. 35 dated 31st 
of March, 1975, passed by the learned 
Munsif, First Court, Sealdah, in Misc. 
Case No. 217 of 1974. 

3. It appears that Title Suit No. 208 
of 1966, of the ist Court of the learned 
Munsif at Sealdah was decreed and the 
said decree was put to execution. In the 
said execution proceeding, an objection 
under Section 47 of the Code of Civil 
Procedure was made by the judgment- 
debtor respondent Biswanath | Mustafi 
inter alia contending that the decree 
passed in the said Title Suit was a nul- 
lity and as such the decree was not ex- 
ecutable. It appears that the said suit 
was initially instituted by one Bina Pani 
Debi against the said judgment-debtor. 
During the pendency of the said suit the 
said Bina Pani died and the appellants 
Suhasis Chandra Haldar and Gobinda 
Ballav Chakraborty made an application 
for being substituted as legal representa- 
tives of the said deceased plaintiff in the 
said suit on the allegation that the said 
plaintiff had died and she had also left 
a will by which the said Sri Suhasis 
Chandra Haldar and Gobinda Ballav 
Chakraborty were made executors to the 
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estate of the said deceased Bina Pani 


_Debi. It appears that the learned Subor- 


dinate Judge allowed the said applica- 
tion for substitution and the said Sri 
Haldar and Sri Chakraborty were sub- 


stituted as plaintiffs in place of the ori- . 


ginal plaintiff Bina Pani Debi, since 
deceased. It is an admitted posi- 
tion that during the pendency of 
the said suit the said will of Bina 
Pani Debi was not probated and 
after the passing of the decree in the 
said Title Suit No. 208 of 1966, the will 
was probated on contest and the said Sri 
Suhasis Chandra Haldar and Sri Gobinda 
Ballav Chakraborty were adjudged as 
executors to the said will, It was con- 
tended before the learned munsif that so 
long the will was not probated the said 
Sri Suhasis Chandra Haldar and Sri 
Gobinda Ballav Chakraborty could not 
have been impleaded as executors to the 
will of the deceased Bina Pani Debi and 
as such, they had not the capacity to 
represent the estate of the said Bina 
Pani Debi, Accordingly, the decree pass- 
ed in their favour on the footing that 
they were the legal representatives of 
the original plaintiff Bina Pani Debi was 
illegal and consequently the execution 
in terms of the said decree was not 
maintainable. It appears that the learned 
Munsif was of the view that the decree 
in question was not a nullity and ac- 
cordingly the said Misc. case was dismis- 
sed by the learned Munsif. The judg- 
ment-debtor, thereafter, preferred an ap- 
peal being Misc. Appeal No. 262 of 1975 
of the Second Court of the learned Ad- 
ditional District Judge, Alipore but it ap- 
pears that the learned Additional Dis- 
trict Judge allowed the said appeal and 
held that an executor could not repre- 
sent the estate in a suit or proceeding 
until probate has been obtained by him 
and although institution of a suit ipso 
facto may not be illegal but if before pas- 
sing of the decree, the will is not probated 
then under Section 213 of the Indian 
Succession Act, an executor is not com- 
petent to obtain a decree in any suit 
brought by him as executor. According- 
ly, the decree passed in the suit in ques- 
tion was a nullity and the execution pro- 
ceeding was not maintainable. Being 
aggrieved by the said adjudication made 
by the learned Additional District Judge 
the decree-holders have preferred the in- 
stant appeal. 


4. Mr. Roy Choudhury the learned 
Counsel appearing for the appellant con- 
tended that the suit in question was in- 
stituted by Bina Pani Debi and the said 
Bina Pani Debi was quite competent to 
institute the said suit and to continue the- 
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same, 
Pani Debi the decree-holders, namely, the 
Sri Haldar and Sri Chakraborty made an 
application for being substituted in place 
and stead of the deceased plaintiff Bina 
Pani Debi on an allegation that the said 
Bina Pani Debi had left a will and the 
said Sri. Chakraborty and Sri Haldar 
were executors to the estate of the de- 
ceased Bina Pani Debi under the said 
will. The said application for substitu- 
tion was allowed by the Court and Sri 
Chakraborty and Sri Haldar were im- 
pleaded as plaintiffs representing the in- 
terest of the deceased plaintiff Bina Pani 
Debi. Mr. Roy Choudhury contended that 
the executors do not derive their right on 
the grant of the probate of the will but they 
derive the right and title to the estate 
of the deceased by virtue of the will it- 
self and such right takes place immedia- 
tely on the death of the testator. Mr. 
Roy Choudhury contended that the ex- 
ecutors were the legal representatives 
of the deceased for all practical purposes, 
and immediately on the death of the 
testator the right to his estate vested on 
the executors because the executor deriv- 
ed their title from the will in question 
and not from the grant of probate. Mr. 
Roy Choudhury contended that the 
court of appeal below misconceived the 
provisions of Section 213 of the Indian 
Succession Act and also the provisions 
of Section 227 of the said Act and pro- 
ceeded on an erroneous view that as the 
probate was not granted before the pass- 
ing of the decree in the said Title Suit 
the decree passed in the said Title Suit 
was a nullity. For the proper apprecia- 
of the learned 
Counsel for the parties it is desirable 
to set out the provision of Secs. 213 (1) 
and 227 of the Indian Succession Act. 

Section 213 of the Indian Succession 
Act reads as follows :— 

“213 (1). No right as executor or le- 
gatee can be established in any Court of 
Justice, unless a Court of competent 
jurisdiction in India has granted pro- 
bate of the will under which the right 
is claimed, or has granted letters of ad- 
ministration with the will or with a copy 
of an authorised copy of the will annex- 
ed.” , 

Section 227 of the Indian Succession 
Act provides as follows :— 

"297, Probate of a will when granted 
establishes the Will from the death of 
the testator, and renders valid all inter- 
mediate acts of the executor as such”. 
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It appears from the provisions of Sec- 
tion 213 (1) of the Indian Succession Act 
that an executor or a legatee cannot 
establish his right as a legatee without 
obtaining probate of the will in question 
but there is nothing to prevent the ex- 
ecutor from dealing with the property 
of the deceased without obtaining pro- 
bate because under Section 211 of the 
Indian Succession Act, the executor is 
the legal representative of the deceased 
for all purposes and the property of the 
deceased vests in him and the. grant of 
probate ‘is not a condition precedent to 
such vesting of estates in the executor 
and or his acting as executor. Section 
227 of the Indian Succession Act lays 
down the effect of granting probate to 
a Will and it is provided that when a pro- 
bate of a will is granted all intermediate 
acts of the executor from the date of 
death of the testator are rendered valid 
by the grant of probate. 


5. Mr. Roy Choudhury contended 
that in view of the provisions of Sec- 
tion 213 of the Indian Succession Act an 
executor himself cannot obtain a decree 
as an executor in a suit instituted by such 
executor. But Section 213 of the Indian 
Succession Act does not debar the ex- 
ecutor to be substituted in place and 
stead of the testator. Mr. Roy Choudhury 
contended that in the instant case the suit 
was instituted by the testator himself 
and after the death of the testator the 
legal representative was to be substituted. 
Since the estate of the deceased vested 
in the executor immediately on the death 
of the testator the executors were repre- 
sentatives of the deceased testator and 
as such the executors were entitled to 
be substituted in place and stead of the 
testator irrespective of the fact that the 
will was: not probated. In this connec- 
tion Mr. Roy Choudhury drew the atten- 
tion of the Court to the provisions of 
Section 2 (11) of the Code of Civil Pro- 
cedure wherein it appears that the legal 
representative includes any person who 
intermediates with the estate of the de- 
ceased. Mr. Roy Choudhury contended 
that as the executors had been dealing 


-with the estate of the deceased on the 


strength of the will, the executors were 
obviously legal representatives within the 
meaning of Sec. 2 (11) of the Code of 
as such the trial 
justified in substituting 
the executors as the legal representatives 
of the deceased. Mr. Roy Choudhury 


contended that in such circumstances the 
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decree passed in favour of the executors 
substituted as plaintiffs for being the 
legal representatives of the deceased 
plaintiff was not a nullity and the learn- 
ed Munsif was quite justified in holding 
that the -execution proceeding was 
maintainable. Mr. Roy Choudhury fur- 
ther contended that even assuming that 
the said executors could not have been 
substituted in place and stead of the de- 
ceased testator so long the will was not 
probated, the decree passed in favour of 
the executors could not hold to be a nul- 
lity. Mr. Roy Choudhury contended 
that an application for substitution was 
made by the said executors after the 
death of the testator and such substi- 
tution was allowed by the Court. If no 
objection is taken for such substitution 
of the executors in the said Title Suit, 
the judgment-debtor is precluded from 
raising any objection in the execution 
proceeding. For this contention Mr. Roy 
Choudhury referred to a decision of the 
Privy Council made in the case of Raja 
Rajeswara Dorai v. Sundara  Pandiya- 
swami Tevar, reported in AIR 1918 PC 
156. 

It was held in the said decision that 
when objection as to the proper repre- 
sentation was not taken in the courts 
below under the provisions of Order 22, 
Rule 5 of the Code of Civil Procedure 
the Privy Council should not entertain 
such objection. Mr. Roy Choudhury also 
referred to a Full Bench decision of the 
Travancore and Cochin High Court made 
in the case of Chacko Pyli v. Iype 
Varghese, reported in AIR 1956 Trav Co. 
147. It was reported in the said decision 
that Rule 5 of Order 22 of the Code of 
Civil Procedure empowers the Court to 
determine as to who is the legal repre- 
sentative of the deceased. When a ques- 
tion arises, the Court’s order, though it 
turns out to be erroneous, would operate 
and confer jurisdiction upon the Court to 
continue the proceeding with the legal 
representative as found by it on the re- 
cord to represent the estate of the de- 
ceased, Relying on the said decision Mr. 
Roy Chowdhury contended that in the in- 
stant case, admittedly, the executors were 
substituted as the legal representatives of 
the said deceased and even assuming that 
for want of grant of probate the said exe- 
eutors could not lawfully represent the 
estate of the deceased the order of sub- 
stitution made by the Trial Court was 
quite legal and valid and it must be held 
that the decree could be passed in favour 
of the said executors representing the 
estate of the deceased. Mr. Roy 
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Chowdhury also referred to another de- 
cision made in the case of Dinamoni 
Chaudhurani v. Elahadut Khan, reported 
in (1904) 8 Cal WN 843. It has been held 
in the said decision that where there is 
an. executor or administrator, such ex- 
ecutor or administrator is the legal re- 
presentative of a deceased judgment- 
debtor. It was also held in the said deci- 
sion that if a person is in de facto posses- 
sion of the estate of the deceased with- 
out any title as administrator, executor, 
heir or reversioner, such person in de 
facto possession may also be treated for 
Some purposes as the representative of 
the deceased and a judgment obtained 
against such a representative is not a 
mere nullity. Mr. Roy Choudhury con- 
tended that the executors in the instant 
case were the legal representatives ir- 
respective of the grant of probate in their 
favour and although such executors could 
not establish their right as executors 
until the grant of probate, they being 
the legal representatives of the deceased 
testator could represent the estate of the 
deceased testator and as such could be 
substituted in place and stead of the 
deceased testator and a decree passed in 
favour of such legal representative can- 
not be held to be a nullity, Accordingly, 
Mr. Roy Choudhury contended that the 
suit in question not having been institu- 
ted by the executors for establishing 
their right as executors to the estate of 
the deceased testator, the decree passed 
in favour of such executors since sub- 
stituted in place of the deceased plain- 
tiff as his legal representatives, is not a 
nullity and the provisions of section 213 
of the Indian Succession Act does not 
create any bar for continuance of such 
suit by the executors in the capacity of 
a legal representatives, 


6. Mr. Ghosh, the learned Counsel ap- 
pearing for the judgment-debtor respon- 
dent, however, contended that an ex- 
ecutor obtains his*right to the estate of 
the deceased by virtue of the will but 
Section 213 of the Indian Succession Act 
debars the Court to pass any decree in 
favour of any person claiming to be an 
executor when there is no certificate of 
the grant of probate of the will in ques- 
tion. Mr. Ghosh contended that in the 
instant suit the executors were implead-~ 
ed in the capacity of the executors to 
the will and naturally such executors 
asserted their right to the estate of the 
deceased testator by virtue of being ex- 
ecutors to the will of the testator. In 
such circumstances, any decree passed in 
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favour of such executors before the 
grant of probate was in violation of pro- 
visions of Section 213 of the Indian Suc- 
cession Act and accordingly, the decree 
was nullity and the execution proceeding 
was, therefore, not maintainable. Mr. 
Ghosh contended that an executor is 
entitled to institute a suit before the 
probate is granted but his right as ex- 
ecutor cannot be established in any 
court of law until the probate is granted 
and as such a decree cannot be passed 
in favour of an executor claiming right 
and title to the property in question as 
executor before a probate is granted. 
Mr, Ghosh referred to the decision of 
the Supreme Court made in the case of 
Mrs. Hem Nalini Judah v. Mrs, Isolyne 
Sarojbhashini Bose reported in AIR 1962 
SC 1471. It was held by the Supreme 
Court that no right as an executor or 
legatee can be established in any court 
of justice, unless probate or letters of 
administration have been obtained of the 
will under which the right is\ claimed. 
Whosoever wishes to establish that right, 
whether it be a legatee or an executor 
himself or sombody else who might find 
it necessary in order to establish his right, 
to establish the right of some legatee or 
executor from whom he might have de- 
rived title, he cannot do so unless the 
will under which the right as a legatee 
or executor is claimed has resulted in 
the grant of a probate or letters of 
administration. Mr, Ghosh contended 
that the decree-holders asserted their 
right in the suit as executors and want- 
ed to obtain a decree in their favour as 
executors but under the provisions of 
- Section 213 of the Indian Succession Act 
they were not entitled to establish, their 
right as executors so long the probate 
of the will was not granted. Mr. Ghosh 
also contended that although the decree 
was passed in favour of the said execu- 
-tors contrary to the provisions of Sec- 
tion : 213 of the Indian Succession Act 
such purported decree was a nullity. The 
judgment and decree passed in favour of 
the executors were only purported judg- 
ment and decree and were not real judg- 
Ment and decree in accordance with law. 
Accordingly, the executing court had 
jurisdiction to go behind the decree and 
to see whether the decree was a real 
decree or a purported decree. For this 
contention Mr. Ghosh referred to the 
decision of the Supreme Court made in 
the case of Union of India v. Tarachand 
Gupta & Bros., reported in AIR 1971 SC 
1558. In the said case there was no com- 
pliance of the relevant provisions in re- 
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spect of Entry 295 under the Imports 
and Exports (Control) Act, 1947 and an 
adjudication was made under the pro- 
visions of Section 181 of the Sea Cus-. 
toms Act. The Supreme Court held that 
a decision and order under Section 181 
of the Sea Customs Act must mean a 
real and not purported determination by 
taking into consideration factors which 
the customs officer had no right to do. 
In such circumstances the decision made 
by the customs department was only a 
purported decision and the Civil Court, 
in such circumstances, had jurisdiction 
to decide the propriety and correctness 
of the adjudication made by the Sea 
Customs Authority. The Supreme Court 
held in the said case that jurisdiction has 
both narrow and wider meanings. The 
determination by a tribunal a question, 
other than which a statute directs, will 
be a decision not under the provisions 
of the Act and therefore, such decision 
becomes a decision in excess of the 
jurisdiction conferred on the tribunal. 
Relying on the said decision Mr. Ghosh 
contended that the trial court in the said 
title suit had no jurisdiction to pass the 
decree in favour of the said executors 
before the grant of probate and the trial 
court acted without jurisdiction in pass- 
ing the said decree and as a result the 
decree became a nullity. In reply to the 
said contention of Mr. Ghosh, Mr. Roy 
Choudhury contended that in the instant 
case the suit was not instituted by the 
executors for establishing their right as 
executors but the suit was instituted by 
the testator himself against a third per- 
son and the executors being in posses- 
sion of the property of the deceased 
testator under the said Will applied for 
being substituted as the legal represen- 
tatives of the said deceased testator and 
they were substituted in place and stead 
of the deceased testator. Hence, it can- 
not be contended that in the facts of the 
case, the executors had instituted a suit 
for declaration of their title as executors 
and without the grant of probate such 
title to the estate was declared by the 
trial court in contravention of the pro- 
visions of Section 213 of the Indian Suc- 
cession Act. Mr. Roy Choudhury also 
referred to the Chitley’s Commentaries 
on Civil Procedure, Volume IH, p. 1352 
and submitted that for institution of a 
suit a cause of action must be in favour 
of a person instituting the suit. For a 
legal representative cause of action is 
not the cause of action of the legal re- 
presentative, but the cause of action of 
the person bringing the. action. initially. 
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The legal representative has only right 
to continue the proceeding representing 
the interest of the original person. Mr. 
Roy Choudhury submitted that in the 
instant case the original testator insti- 
tuted a suit on a cause of action avail- 
able to him and the testaters did not 
assert any right as executors for bring- 
ing the said suit but the said executors 
only claimed to continue as legal repre- 
sentatives in the suit instituted by the 
testator and in such circumstances, the 
decree is not a nullity. 


7. After hearing the learned counsel 
appearing for the parties it appears to 
me that the decree passed in the instant 
case is not a nullity and I am inclined 
to accept the contentions raised by Roy 
Choudhury. The suit was not instituted 
by the executors for establishing their 
right as executors to the estate of a de- 
ceased but the suit was instituted by the 
testator himself on a cause of action 
available to him and the executors being 
in possession of the property of the tes- 
tator by virtue of the said will were 
legal representatives within the meaning 
of Section 2 (11) of the Code of Civil 
Procedure and although the will was 
not probated, they were entitled to be 
substituted and as a matter of fact were 
substituted as representatives of the de- 
ceased plaintiff and the decree passed in 
favour of such legal representatives of 
the original plaintiff cannot be held to 
be a nullity. 

8. In the circumstances, this appeal is 
allowed and the impugned judgment 
dated 25th of March 1976 passed by the 
learned Additional District Judge, 2nd 
Court, Alipore, is set aside and order 
No. 35, dated 31st of March, 1975 passed 
by the learned Munsiff, lst Court at 
Sealdah is affirmed. But in the facts and 
circumstances of this case, there will be 
no order as to costs. 

Appeal allowed. 
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Lalit Chandra Das and others, Peti- 
tioners v. Sushil Chandra Guha and an- 
other, Opposite Parties. 

C. R. No. 2126 of 1977, D/- 21-1-1980. 

Civil P. C. (1908), O. 17, Rr. 2 and 3 — 
Scope of the rules — Absence of party 
after finishing evidence — Case would 
be covered by Rule 3 (b)— Remedy 
would be appeal — Application under 
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AT R 
©. $ R. 13 could not be maintained. AIR 


1970 All 257 (FB) and AIR 1977 Madh- 


Pra 222 (FB) Diss. from. 

Where on the date fixed for hearing 
after finishing evidence only one party 
was present the case would not be cover- 
ed by O. 17, R. 3 (a) and but by R. 3 (b) 
which empowers the Court to proceed ac- 
cording to provisions of R. 2 therefore the 
appropriate remedy for absent party 
would be appeal and not an application 
under O. 9, R. 13. AIR 1959 Cal 389 Foll. 
AIR 1970 All 257 (FB) and AIR 1977 
Madh Pra 222 (FB), Diss. from. 

(Paras 7 and 8) 
Cases Referred : Chronological Paras 
AIR 1977 Madh Pra 222 (FB) 2 
AIR 1970 All 257: 1969 All LJ 327 (FB) 2 
(1959) 63 Cal WN 300: AIR 1959 Cal 
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S. P. Roy Choudhury and A, N. Roy 
Chowdhury, for Petitioners; M. N. Ghosh, 


and D. Bhattacharyya, for Opposite Par- ` 


ties. 

ORDER :— Title Suit No. 97 of 1972 was 
instituted by the plaintiffs-opposite par- 
ties. On the llth December, 1974, three 
P. Ws. were examined. On that date, the 
defendant-petitioners filed an application 
for local inspection. It was allowed. Sub- 
sequently, that application for local ins- 
pection was rejected by the learned Mun- 
sif. Then the date was fixed for hearing 
of the suit. On the date fixed, the defen- 


‘dant made an application for adjourn- 


ment. The prayer was allowed as last 
chancé and the suit fixed on 25th July, 
1975, for peremptory hearing.. On that 
date, the plaintiff-opposite parties were 
present. But the defendants failed to ap- 
pear. Then the learned Munsif proceeded 
to deliver the judgment. The suit was 
decreed and then, the defendant-peti- 
tioners put in an application for restora~ 
tion of the suit according to the provi- 
sions of Order 9 Rule 13 of the Code of 
Civil Procedure. The plaintiff-opposite 
party raised an objection as to maintain- 
ability of the petition under Order 9 
Rule 13 of the Code of Civil Procedure. 


The learned Munsif held that 
that application owas not maintain- 
able. An appeal was preferred. The 


appellate court took the same view and 
dismissed the appeal. Hence this revi- 
sional application by the defendants. 

2. Mr. S. P. Roy Chowdhury has rais- 
ed some important points of law. He has 
contended that the provisions of Rules 2 
and 3 of Order 17 of the Civil Procedure 
Code have been amended in 1976. It is 
clear from Section 97 of the amending 


i 
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- .the Code is 


1980: Lalit Chandra v.. 


Act that such amendment is retrospective 
in operation. Rule 3 of Order 17 shows 
that if on the date fixed any party is ab- 
sent or has failed to take necessary steps, 
then in spite of such default the Court 
may, (a) proceed to decide the suit forth- 
with, if the parties are present, and (b) if 
the parties are or any party is 
absent, proceed under Rule 2. Rule 2 has 
also been amended and the explanation 
added thereto in 1976 shows that when 
the evidence or a substantial portion of 
the evidence of any party has been re- 
corded and he has failed to appear on 
the date fixed, the Court may proceed 
with the suit as if such party was pre- 
sent. It has, thus, been contended that in 
any view of the matter, the 
court should hold that the amendment 
made to Rules 2 and 3 of Order 17 of 
retrospective in operation. 
Consequently, the provisions of Order 9 
Rule 13 of the Code apply. Reference has 
been made to the Full Bench decisions in 
AIR 1970 All 257 and AIR 1977 Madh 
Pra 222 at p. 225 to show that the words 
“or make such other order as it thinks 
fit”, appearing in Rule 2 of Order 17, do 
not empower the Court to dispose of the 
suit on the merits, but only to grant a 
further adjournment and if the Court 
does not propose to adjourn the suit, it 
should proceed under Order 9 of the 
Civil Procedure Code and dismiss the 
suit under Order 9 Rule 8 C. P. C., if the 
plaintiff does not appear and pass an ex 
parte decree under Order 9 Rule 6, if the 
‘defendant does not appear. It has been 
further contended that filing of an appeal 
would be useless formality and the pro- 
per remedy was to file an application 
for restoration, according to the provi- 
sions of Order 9 Rule 13, or to invoke the 
inherent power of the Court envisaged by 
the provisions of Section 151 of the Code 
of Civil Procedure. It has, thus, been 
urged that this Court should hold that 
the application for restoration filed under 
Order 9 Rule 13 of the Code of Civil Pro- 
cedure is maintainable. 


3. Mr. M. N. Ghosh, appearing on be- 
half of the opposite party, has joined issue 
and stated that even after the amend- 
ment made in 1976, the view taken by 
this Court should prevail. Since the de- 
fendant-petitioner failed to appear in the 
Court*on the 25th July, 1975, and the evi- 
dence of some P. Ws. was already record- 
ed, the Court rightly proceeded to decide 
the suit on the merits. So, this Court 
should uphold the decision of the courts 


.thereof makes it clear that the 
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below and find that the application under 
Order 9 Rule 13 is not tenable in law. 

4. In the well-known Bench case of 
Tulsi Ram v. Sitaram Sri Gopal reported 
in (1959) 63 Cal WN 300 at p. 310, it has 
been stated by Chakrabarty, C. J., that if 
on the defendant’s petition, the suit has 
been adjourned and on the adjourned 
date, the suit is decreed due to the defen- 
dani’s failure to contest the same, the 
provisions of Order 9 Rule 13-of the Code 
do not apply because the suit has been 
decided on the merits. The provisions of 
Section 151 of the Code cannot be invok- 
ed. So, the question arises whether the 
opposite view taken by the Full Bench of 
the Allahabad High Court and of the 
Madhya Pradesh High Court can be ac- 
cepted. There is no contrary decision of 
this Court after the aforesaid Bench deci- 
sion of Tulshi Ram v. Sitaram. Hence, the 
contrary view taken by the other High 
Courts cannot be accepted. 


5. Then the point arises whether such 
amendment made in 1976 is retrospective 
in operation. Mr. Roy Chowdhury has 
rightly contended that Section 97 (3) of 
the amending Act read with sub-sec, (2) 
amend- 
ments made to Rules 2 and 3 of Order 17 
are retrospective in operation. The pro- 
visions of sub-section (2) have no refer- 
ence to such amendment made to Rules 
2 and 3 of Order 17 of 1976. Sub-sec. (3) 
says that save as otherwise provided in 
sub-section (2), the provisions of the 
principal Act, as amended by this Act, 
shall be retrospective in operation in re- 
spect of every suit, proceeding, appeal 
or application pending at the commence- 
ment of this Act or instituted or filed 
after such commencement. It is, there- 
fore, held that such amendment is retros- 
pective in operation. 


6. The amended Rule 2 and Rule 3 of 
of Order 17 reads as follows:— - 


“2. Where on.any day to which the 
hearing of the suit is adjourned, the par- 
ties or any of them fail to appear, the 
Court may proceed to dispose of the suit 
in one of the modes directed in that be- 
half by Order IX or make such other 
order as it thinks fit. 


Explanation— Where the evidence or a 
substantial portion of the evidence of any 
party has already been recorded and such 
party fails to appear on any day to which 
the hearing of the suit is adjourned, the 
Court may, in its discretion, proceed with 
the case as if such party were present, 
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3. Where any party to a suit to whom 
time has been granted fails to produce 
his evidence, or to cause the attendance 
of his witnesses, or to perform any other 
act necessary to the further progress of 
the suit, for which time has been allowed, 
the Court may, notwithstanding such de- 
fault,— 


(a) if the parties are present, 
to decide the suit forthwith; or 


proceed 


(b) if the parties. are, or any of them 


is, absent, proceed under Rule 2.” 


7. On the 25th July, 1975, which was 
the date fixed for hearing, on the prayer 
of the defendant-petitioner, only the 
plaintiff-opposite parties were present. 
So, the case is not covered by the provi- 
jsions of the amended Rule 3 (a) of 
Order 17. The case is covered by the pro- 
visions of clause (b) thereof. That clause 


empowers the Court to proceed according . 


to the provisions of Rule 2. 


$. The Explanation to Rule 2 has no 
application because on the 25th July, 
1975, the plaintiff-opposite parties were 
present. Consequently, according to the 
provisions of Rule 2, the Court was en- 
joined to dispose of the suit in one of the 
modes prescribed by Order IX of the 
Code or to “make such order as it thinks 
fit.” The effect of those words read with 
the aforesaid Bench decision of this Court 
is that if there were materials on the re- 
cord, the Court could pass a decree. In 
fact, this was done by the learned Mun- 
sif because, as already pointed out, on the 
llth December, 1974, three P. Ws. were 
examined, Since there were materials on 
the record, the Court rightly proceeded 
to decide it on the merits. 


9. Hence, the submissions made on be- 
half of the petitioner cannot be accepted. 
The Court decided not to proceed accord- 
ing to the provisions of Order 9 C. P. C. 
It could not proceed according to the pro- 
visions of Section 151 of the Code of Civil 
Procedure. In the circumstances discuss- 
ed above, the courts below rightly held 
that the application for restoration filed 
according to the provisions of Order 9 
Rule 13 of the Code was not maintainable. 


10. The Rule is, therefore, discharged. 


11. There will be no order as to costs. 
Revision dismissed, 


Prana seen 
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‘practical purposes, 
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G. N. RAY, J. 

Amarendra Nath Bose, 

Sachin Ghosh, Respondent. 

A. F. A. D. No. 1517 of 1970, D/- 8-2- 
1980. 


W. B. Premises Tenancy Act (12 of 
1956), Ss. 13 (3A), 17 — Eviction of ten- 
ant on ground of reasonable requirement 
— Suit filed within 3 years of purchases 


Appellant v. 


of premises — Lapse of 3 years during 
pendency — Plaint and W. S. has to bə 
amended — Suit is treated`as fresh one 


— Application under S. 17 (2) dismissed 
as time barred — Also to be treated as 
fresh application. 


Where a landlord has filed a suit for 
eviction of tenant on ground of reason- 
able requirement within 3 years from 
the date of purchase of the suit premises 
and during pendency of the suit and 
appeal 3 years had elapsed, then the 
plaint and the written statement should 
be allowed to be amended. Fresh issue 
is required to be framed as to whether 
the plaintiff had suitable alternative ac- 
commodation and because of such addi- 
tional pleadings and framing of new 
issue the suit is also required to be tried 
afresh by allowing the parties to adduca 
further evidence. Although in reality no 
new suit would be filed, but for all prac- 
tical purposes, it must be held that a new 
suit has been filed by the plaintiff and 
as such the bar of instituting a suit un- 
der Section 13 (3A) should be held to 
have been removed. Consequently, where 
an application by tenant under S. 17 (2) 
was rejected as time barred and his de- 
fence was struck out under S. 17 (3), his 
application under S. 17 (2) should also 
be treated as fresh application for all 
AIR 1975 SC 1146, 


Followed. (Paras 1, 3, 5) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1146 1, 4,5 


Pradip Kumar Ghosh and Sekhar Ku- 
mar Bose, for Appellant; Abinas Chan- 
dra Bose, for Respondent. 

JUDGMENT:— The plaintiff is the 
appellant in the instant appeal and this 
appeal arises out of a judgment and de- 
cree passed by the learned Additional 
District Judge, 11th Court, Alipore, in 
Title Appeal No. 1352 of 1968 reversing 
the judgment and decree passed by ‘the 
learned Munsif, 2nd Court, Sealdah, in 
Title Suit No. 240 of 1966. The plaintiff- 
appellant instituted the said Title Suit 
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No. 240 of 1966 for eviction of the de- 
fendant-respondent from the suit premi- 
ses on the ground that the plaintiff rea- 
sonably required the suit premises for 
his own use and occupation and the ten- 
ancy of the defendant respondent was 
determined by a valid notice to quit. It 
appears that an application under Sec- 
tion 17 (2) of the West Bengal Premises 
Tenancy Act was made by the defendant 
respondent but the said application was 
dismissed on the finding that the said ap- 
plication was barred by limitation and 
an application under Section 17 (3) of 
the said Act made by the plaintiff-land- 
lord was allowed by the trial court and 
the defence of the tenant against deli- 
very of possession was struck out. It ap- 
pears that the plaintiff landlord purchas- 
ed the suit premises and within ‘three 
years from the date of purchase the said 
suit for eviction was instituted by him 
on the ground of reasonable requirement. 
But in view of Section 13 (3A) of the 
West Bengal Premises Tenancy Act the 


landlord was precluded from instituting. 


the said suit for eviction on the ground 
of reasonable requirement before the ex- 
piry of three years from the date of his 
purchase. It may be stated that the vali- 
dity and/or vires of the said sub-section 
(3A) of Section 13 of the Act was chal- 
lenged before the Hon’ble Supreme Court 
and in the decision made in the case of 
B. Banerjee v. Anita Pan reported in 
AIR 1975 SC 1146 the Supreme Court 
held that the said provision was intra 
vires and was also applicable with re- 
trospective effect. Accordingly in view 
of the aforesaid decision, the suit insti- 
tuted by the plaintiff was hit by the pro- 
visions of Section 13 (3A) of the West 
Bengal Premises Tenancy Act. But the 
Supreme Court in the said decision (B. 
Banerjee v. Anita Pan) held that such a 
suit for eviction on the ground of rea- 
sonable requirement of the landlord 
could not have been instituted within 
three years from the date of purchase, 
but during the pendency of the suit and 
the appeal therefrom more than three 
years had elapsed and after the amend- 
ment of Section 13 (1) (ff) there was a 
necessity for amending the pleading of 
the plaintiff and consequential filing of 
additional written statement. The Sup- 
reme Court observed that in view of 
such amended pleadings, fresh issue was 
required to be framed as to whether the 
plaintiff had suitable alternative accom- 
modation and because of such additional 
pleadings and framing of new issue the 
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suit was also required to be tried afresh 
by allowing the parties to adduce further 
evidence, The Supreme Court held that 
in such circumstances although in reality 
no new suit would be filed, but for all 
practical purposes, it must be held that 
a new suit has been filed by the plaintiff 
and as such the bar of instituting a suit 
under Section 13 (3A) should be held to 
have been removed. In the instant ap- 
peal also in view of the aforésaid deci- 
sion of the Supreme Court, the plaintiff 
made an application for amendment of 
the plaint and such amendment was 
allowed. The defendant also filed an 
additional written statement and the said 
additional written statement was accept- 
ed. 

2. The learned counsel of the appel- 
lant submitted that on the basis of the 
amended pleading this Court will frame 
an additional issue and direct the trial 
court to decide the said issue and dispose 
of the suit accordingly. He submitted 
that so far as the question of determin~ 
ing the tenancy by a valid notice to quit 
is concerned, the court of appeal below 
has come to the finding that the tenancy 
was validly determined and as such na 
contrary view should be taken by this 
Court. I am satisfied with: the aforesaid 
contention of the learned counsel for the 
appellant and it appears to me that the 
tenancy was duly determined by valid 
notice to quit. In view of the findings 
made by the courts below it is not neces- 
sary to decide other issues already de- 
cided by the courts below. 

3. The judgment and decree of thal 
court of appeal below is, however, set 
aside and the matter is sent back on re- 
mand to the trial court. The trial court 
is directed to dispose of the suit on the 
basis of the decision to be made on the 
additional issues framed by this Court 
as set out hereunder:— 

1. Has the plaintiff any other reason- 
ably suitable accommodation? 

2. Whether the plaintiff reasonably re- 

quires the suit premises for his own use 
and occupation? 
The trial court will give the parties op- 
portunities to adduce evidences for the 
disposal of the said issues and the trial 
court on consideration of the materials 
already on record and also further ma- 
terials and/or evidences to be adduced 
by the parties, will dispose of the said 
suit by deciding the aforesaid issues 
framed by this Court. 

4. The learned counsel for the re- 
spondent contended that the defence of 
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the defendant was struck out under Sec- 
tion 17 (3) of the Act because the appli- 
cation under Section 17 (2) made by the 
tenant defendant was dismissed on the 
finding that such application was barred 
by limitation. He submitted that al- 
though no new suit was filed in reality 
by the plaintiff but because of such am- 
endment of the pleadings and direction 
given to the court for retrial on the basis 
of new issues framed by this Court, the 
-suit must be deemed to be a new suit for 
all practical purposes as held by the 
Supreme Court in such circumstances in 
the said decision of B. Banerjee v. Anita 
Pan. Accordingly, the learned counsel 
for the respondent submitted that the 
application under Section 17 (2) which 
was filed by the tenant defendant should 
be treated as a fresh application under 
Section 17 (2) for all practical purposes. 
He submitted that accordingly the trial 
court should dispose of the said applica- 
tion under Section 17 (2) in accordance 
with law and allow the tenant defendant 
to deposit arrears of rent to be determin- 
ed by the court in disposing of the said 
application under Section 17 (2). 

Mr. Ghosh, the learned counsel ap- 
pearing for the landlord appellant, in 
his usual fairhess submitted that accord- 
ing to the spirit of the decision made by 
the Supreme Court in the said case of 
B. Banerjee v. Anita Pan, it must be 
held that for all practical purposes a 
new suit has been instituted by incorpo- 
rating the amendment made in the plead- 
ing. I am inclined to accept the conten- 
tion made on behalf of the tenant re- 
spondent that in the light of the observa- 
tion made by the Supreme Court in the 
said decision, the application under Sec- 
tion 17 (2) made by the tenant defendant 
should be treated as a fresh application 
made in the suit and in the facts of the 
case, such application cannot be held to 
be barred by limitation because the suit 
itself must be deemed to have been in- 
stituted for all practical purposes on the 
date when the amendment was incorpo- 
rated by the plaintiff. Accordingly, it is 
directed that the trial court will dispose 
of the said application under Sec. 17 (2) 
on merits and, determine the arrears of 
rent and fix time for depositing such 
arrears. As the suit is pending adjudica- 
tion for a long time, the trial court is 
directed to dispose of the suit within 
four months from the date of -receipt of 
the records from this Court. In fixing 
the time for depositing arrears of rent 
to-be determined in the application un- 


P. K. Chakravorty v. Rasomay’ Ganguly 
. der Section 17 (2), the court should keep 
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in mind that the suit itself should be 
disposed of within four months and as 
such extension of time should not exceed 
beyond the period of four months. 
6. There will be no order for costs in- 
this appeal. 
Case remanded, 
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Purnendu Kishore Chakravorty, Peti« 
tioner v. Rasomay Ganguly, Respondent, 
C. O. No. 437 of 1980, D/- 8-2-1980. 
W. B. Premises Tenancy Act (12 of 
1956), S. 29B (As introduced by Act 57 
of 1976 and further amended by Act 36 
of 1978) and S. 13 (f) — Eviction of ten- 
ani on ground of bona fide requirement 
— Landlord a retired army officer — 
Withdrawal of suit with liberty to file 
application under S. 29B — Permission, 
held, validly granted. (Civil P. C. (1908), 

©. 23, R. 1 (3)). 

Where a landlord, a retired army offi- 
cer filed a suit for eviction of tenant on- 
ground of bona fide requirement bit. 
prayed for and was granted permission. 
to withdraw the suit with liberty to file 
an application to Rent Controller under 
S. 29B for eviction of tenant on same 
cause of action. 

Held (i) As the Court did not give any 
finding that it has no jurisdiction to try 
the eviction suit it could not be said that 
the court had no jurisdiction to grant 
permission. 

(ii) In view of the amendment of Sec- 
tion 29B brought about by Act 36 of 1978, 
conditions mentioned in S. 29B to enable 
a Government employee to avail of the 
special procedure prescribed by that sec- 
tion are no longer necessary for a land- 
lord who is a retired military officer. 

(iii) Even if the Amending Act 36 of 
1978 is not retrospective in its operation, 
the amended S. 29B specifically men- 
tions that an application may be made 
before the Rent Controller for eviction 
of a tenant, by a landlord who is a retir- 
ed member of naval, military or air 
force of the Union of India and therefore 
the landlord, a retired military officer 
was entitled to make an application be- 
fore the Rent Controller under S. 29B 
for recovery of possession of the disput- 
ed premises, 

(iv) The fact that the landlord had fil- 
ed a suit for eviction would not amount 
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to waiver of his right to file an applica- 
tion under S. 29B when there was no 
material before the court to show that 
he was aware of this provision of law 
at any time before the institution of the 
suit. AIR 1957 SC 425, Disting. 

(Para 5) 
Cases Referred: Chronological Paras 
AIR 1957 SC 425 5 


Bidyut Kr. Banerjee, for Petitioner; 
Suchit Kr. Banerjee, for Respondent. 


ORDER:— This is an application under 
Section 115 of the Code of Civil Proce- 
dure for revision of an order dated Nov- 
ember 29, 1979 passed in Title Suit No. 
595 of 1978 by the Munsif, Second Court, 
Alipore. By the said order the learned 


` Munsif allowed the prayer made by the 


™ 


opposite party under Order 23, Rule 1, 
sub-rule (3) of the Code of Civil Proce- 
dure for withdrawal of the suit with 
liberty to file a fresh suit upon the same 
cause of action. P 


2. In this matter a caveat was lodged 
on behalf of the opposite party in this 
Court and Mr. Suchit Kumar Banerjee, 
learned Advocate, appears on behalf of 
the opposite party. The application was 
assigned to me by the Hon’ble the Chief 
Justice. After hearing Mr. Bidyut Kumar 
Banerjee, learned Advocate for the peti- 
tioner, I heard Mr. Suchit Kumar Baner- 
jee, learned Advocate for the opposite 
party. 

3. Title Suit No. 595 of 1978 of the 
second court of the Munsif, Alipore, in 
which the order has been passed was 
filed by the opposite party against the 
petitioner for recovery of possession of 
a certain premises (hereinafter referred 


_to as the disputed premises) after evict- 


ing the petitioner therefrom. The case of 
the opposite party is that the petitioner 
is a tenant in respect of the disputed 
premises under the opposite party; 
that the opposite party is a 
retired army officer and he is a qualified 
surgeon. After his retirement the oppo~ 
site party is living in a rented house at 
Poona and he has been served with a no- 
tice to quit by his landlord. The opposite 
party wants to shift to Calcutta with his 
family and start the profession of a 
medical practitioner and therefore he re- 
quires the disputed premises. for his own 
use and occupation. On these grounds 
the suit was filed for eviction of the peti- 
tioner from the disputed premises. The 
suit was filed on December 22, 1978. In 


1976 Chapter VIA of the West Bengal- 


Premises Tenancy Act -was introduced 
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by West Bengal Act LII of 1976 making 
certain provisions for disposal of appli- 
cations for eviction on the ground of 
bona fide requirement by a certain class 
of landlords. Section 28B is one of such 
provisions in Chapter VIA. The relevant 
portion of Section 29B reads as follows: ` 


“Section 29B (1). No Civil Court shall 
entertain any application by a landlord 
being a Government employee, and who 
being in occupation of any residential 


-premises allotted to him by his employer, 


is required by, or in pursuance of, an 
order made by such employer to vacate 
such residential accommodation, or in 
default, to incur certain obligations on 
the ground that he owns a -residential 
accommodation either in his own name 
or in the name of his wife or dependent 
child at or near the place where he is 
posted for the time being, for the re- 
covery of possession of any premises on 
the ground specified in clause (ff) of 
sub-section (1) of Section 13 but such 
application shall be dealt with by the 
Controller in accordance with the proce- 
dure specified in this section”. 


A further amendment to Section 29B was 
introduced by West Bengal Act XXXVI 
of 1978. After the said amendment, Sec- 
tion 29B now stands as follows: 


“Section 29B (1): No Civil Court shall 
entertain any application by a landlord 
being a Government employee......... 
on the ground that he owns a residential 
accommodation either in his own name 
or in the name of his wife or dependent 
child at or near the place where he is 
posted for the time being, or by a land- 
lord who is a retired member of the 
naval, militay or air force of the Union 
of India or who will retire within a 
period of less than one year as such 
member for the recovery of possession 
of ‘any premises on the ground specified 
in clause (ff) of sub-section (1) of S. 13 
but such application shall be dealt with 
by the Controller in accordance with 
the procedure specified in this section.” 
The assent of the President to this Act 
was first published in the Calcutta 
on October 30, 
1978, Thereafter the opposite party filed 
an application under Order 23, Rule 1, 
sub-rule (3) of the Code of Civil Proce- 
dure for withdrawing the suit so that he 
could file an application before the Rent 
Controller under Section 29B of the West 
Bengal Premises Tenancy Act for re- 
covery of possession of the disputed pre- 
mises.. The said application was opposed 
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by the petitioner on several grounds. The 
learned Munsif allowed the said appli- 
cation by order No, 17 dated November 
29, 1979. Against this order the present 
application has been filed by the peti- 
tioner. 

4. Mr. Bidyut Kumar Banerjee, learn- 
ed Advocate appearing in support of this 
petition, contended in the first place, 
that the learned Munsif having found 
that the court had no jurisdiction to try 
the suit in view of the provisions of Sec- 
tion 29B of the West Bengal Premises 
Tenancy Act, he had no jurisdiction to 
pass the impugned order. He has con- 
tended that if the court has no jurisdic- 
tion to entertain the suit, the court has 
also no power to pass any order in that 
suit. In the second place Mr. Banerjee 
has contended that the conditions men- 
tioned in Section 29B of the Act for en- 
abling the landlord to avail of the spe- 
cial procedure prescribed by that sec- 
tion not having been fulfilled in the 
present case, the trial court ought to 
have held that the opposite party was 
not entitled to proceed under Sec. 29B 
of the Act. Mr. Banerjee has contended 
that there is no material before the court 
in the present case that the opposite 
party is in occupation of any premises 
allotted to him by his employer or that 
he is required by such employer to 
vacate his residential accommodation 
and that being so, Section 29B was not 
applicable to the opposite party. The 
last contention of Mr. Banerjee is that 
Act XXXVI of 1978 is not retrospective 
in operation and the opposite party hav- 
ing retired in 1975 was not entitled to 
have the benefit of the amending Act. 

5. In so far as the first contention 
raised by Mr. Banerjee is concerned, it 
is sufficient to say that the trial court did. 
not come to any conclusion that it had 
no jurisdiction to try the suit. At one 
place of his order the learned Munsif 
has referred to this aspect of the matter. 
But that is in connection with the sub- 
missions which were made before him 
on behalf of the opposite party where 
the learned Munsif says that it was con- 
tended on behalf of the opposite party 
in support of his prayer for withdrawal 
of the suit that the trial court had no 
jurisdiction to try the suit as the oppo- 
site party was a retired military officer. 
But there is no finding by the learned 
Munsif that the suit was not maintain- 
able before that court or that the trial 
court had no jurisdiction to. try the suit. 
With regard to the second contention 
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raised by Mr. Banerjee it is to be point- 
ed out that after the amendment of Sec- 
tion 29B brought about by Act XXXVI 
of 1978, the conditions mentioned in 
Section 29B to enable a Government em- 
ployee to avail of the special procedure 
prescribed by that section are no longer 
hecessary at least for the opposite party 
who is a retired military officer. With re- 
gard to the third contention raised on 
behalf of the petitioner by Mr. Banerjee 
it is to be pointed out that even if Act 
XXXVI of 1978 is not retrospective in 
its operation, the petitioner can very 
well avail of the provisions of the said 
Act as it stands now. After the amend- 
ment the said section specifically men- 
tions that an application may be made 
before the Rent Controller for eviction 
of a tenant by a landlord who is a retir- 
ed member of naval, military or air forc 
of the Union of India. The opposite party 
is a retired military officer and there- 
fore he is entitled to make an applica- 
tion before the Rent Controller under 
Section 29B for recovery of possession o 
the disputed premises. The last submis- 
sion of Mr. Banerjee on behalf of the 
petitioner has been that the petitioner 
having filed the suit on December 22, 
1978, he must be deemed to have waived 
his right to file an application before 
the Rent Controller. In support of this 
contention Mr. Banerjee has relied upon 
the decision in Manak Lal v. Dr. Prem 
Chand Singhvi reported in AIR -1957 SC 
425. The facts of that case were how- 
ever quite different. It is well-establish- 
ed that in order to constitute waiver 
there must be a voluntary abandonment 
by a party of a right which is known to 
him. In the present case there is no ma- 
terial before the court to show that the 
opposite party was aware of this provi- 
sion of law at any time before the insti< 
tution of the suit. On the other hand, 
the case of the opposite party is that he 
was advised by his lawyer to file an ap- 
plication before the Rent Controller un- 
der Section 29B of the Act after the in- 
stitution of the suit. The plea of waiver 
raised by Mr. Banerjee cannot be up- 
held on the materials on record. There 
is therefore no reason to interfere with 
the order passed by the learned Munsif. 
6. This application is therefore reject- 
ed. But in the circumstances of the case, 
I make no order as to costs. Let this 
order be communicated to the court be- 

low as early as possible. 
Petition dismissed, 
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-SUDHINDRA MOHAN GUHA, J. 
M/s. Sen and Co., Petitioner v. Sm. 

Mani Mala Sadhu, Opposite Party. 
C. R. No. 1055 of 1977, D/- 20-2-1980. 


(A) West Bengal Premises Tenancy Act 
(12 of 1956), S. 17 (3) — Ejectment suit — 
striking out defence — Waiver of right 
by landlord, when constituted. 


In pursuance of an order and agree- 
ment between the landlord and tenant 
in ejectment suit the tenant agreed to 
pay the arrears of rent by instalments 
as also current rent regularly within 
15th day of each month to the advocate 
of the plaintiff landlord on proper re- 
ceipts. The rents for the months of Feb- 
ruary and March were, however, paid 
on 26-2-1976 and 16-3-1976 respectively 
and the Advocate of the landlord also 
granted receipts for the same 
joint petitions in Court acknowledging 


the said payments without any objection.. 


In spite of all this the landlord - applied 
under S. 17 (3) of the Act for striking 
out the defence of the tenant and the 
application was allowed on 8-1-1979. It 
was found that the words ‘without pre- 
judice’ were on all receipts granted. 


Held: that the landlord having failed 
to raise any objection while filing appli- 
cations in Court certifying payments for 
the months of February and March 1976 
and having accepted rent thereafter for 
subsequent months must be presumed to 
have waived the right of having the writ- 
ten statement of the petitioner against 
ejectment struck out under the provision 
of Section 17 (3) of the West Bengal Pre- 
mises Tenancy Act, 1956. AIR 1952 Punj 
82 and AIR 1974 Pat 211, Foll. 


(Para 18) 
(B) Evidence Act (1872), S. 115 — Wai- 
ver and estoppel — Waiver of statutory 


right —~ If and when constituted — Wai- 
ver of forfeiture of tenancy. (Transfer of 
Property Act (1882), S. 112). 


lf a party goes on dealing in the mat- 
ter, just as though everything had been 
duly done or if it does not insist upon 
something being done, the natural and 
inevitable conclusion from his conduct 
would be that he has waived or dispensed 
with the doing of it. In such a case he 
cannot afterwards come up with the plea 
that it was not done. (Para 17) 

A party would be at liberty waiving 
any right he may have under any statute 
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unless the. benefit is conferred by a sta- 
tute which has public poliey for its ob- 
ject. An acceptance of rent to operate 
as a waiver of forfeiture, must be in 
respect of rent which had accrued since 
the breach of the covenant or failure in 
compliance with a provision of the sta- 
tute which resulted in the forfeiture, 


i (Para 17) 
Thus the acceptance of rent without 
objection or grievance by the landlord 


after the forfeiture of a lease or in the 
event of failure to do a statutory obli- 
gation by a tenant would amount to 


waiver, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1974 Pat 211 5, 18 
AIR 1968 SC 933 13 
AIR 1957 Cal 156 6 
ATR 1956 Pat 425 4 
AIR 1952 Punj 82 15, 18 
(1907) 11 Cal WN 848 14 


Barun Kr. Roy Chowdhury, for Peti- 
tioner; Tapas Kr. Mukherji, for Opposite 
Party. 

ORDER :— This application for Revi- 
sion is directed against the order dated 
8th January 1977 passed by Shree S. C, 
Chakravorty, the learned Judge, Tth 
Bench, City Civil Court, Calcutta in Eject- 
ment Suit No. 5 of 1974 allowing an ap- 
plication under S. 17 (3) of the West Ben- 
gal Premises Tenancy Act 1956 and 
striking out the defence of the petitioner 
against ejectment. 

2. The opposite party Sm. Mani Mala 
Sadhu instituted a suit being Ejectment 
Suit No. 5 of 1974 against the petitioner 
M/s. Sen and Company for recovery of 
possession of two rooms on the ground 
floor of the premises at 130, Balaram 
Dey Street, Calcutta. The tenancy was 
being held on a rental of Rs. 34.88 paise 
inclusive of electric charges. After ap- 
pearance the petitioner filed three appii- 
cations— one under Section 17 (1) pray-. 
ing for permission to deposit the current 
rent since April 1974, the second appli- 
eation was filed disputing the relation of 
landlord and tenant, rate of rent and the 
amount in arrear, and the third one was 
filed praying for deposit of the amount 
in arrear, found by the Court by easy 
instalments. All the three applications 
were allowed and the petitioner was di~ 
rected to pay or deposit the arrear 
amount of rent at the rate of Rs. 70 per 
month and also to pay or to deposit the 
current rent month by month within the 
15th day of each succeeding month. 

8. In pursuance of the said order and 
in agreement between the parties the 


156 Cal. 


petitioner regularly. paid the instalments 
as well as the current rent month by 
month to the learned Advocate for the 
plaintiff opposite party on proper receipts. 
But the rent for the month of February 
1976 and that for the month of March 
1976 had been paid on 25-3-76 and 16-4- 
76 respectively to the learned Advocate 
for the opposite party who granted re- 
ceipts for the same and filed joint peti- 
tions in Court acknowledging the said 
payments. But in spite of acceptance of 
the aforesaid payments the opposite 
party filed an application under S. 17 (3) 
of the Act for striking out the defence 
of the petitioner. against ejectment. By 
an order dated 8-1-77 the application 
under S. 17 (3) of the Act was allowed. 


4. On perusal of the receipts for the 
months of February and March 1976 it 
is found by the learned Judge that ac- 
ceptance had been made without pre- 
judice. Mr. Barun Kumar Roy Chow- 
dhury, the learned Advocate for the peti- 
tioner points out that the words “with- 
out prejudice” were also on receipts for 
the payments which had been 
within time, and as such those words in 
the receipts carried no sense and were 
of no importance. Mr. Tapas Kumar Mu- 
kherji, the learned Advocate for the 
opposite party as to the import of such 
words refers to the decision in the case 
of Umesh Jha v. The State, reported 
in AIR 1956 Pat 425, wherein it is held 
that the words “without prejudice” 
import into any transaction that the par- 
ties have agreed that as between them- 
selves the receipt of money by one and 
its payment by the other shall not of 
themselves have any legal effect on the 
rights of the parties, but they shall be 
open to settlement by legal controversy 
as if the money had not been paid. 


5. Next it is contended by Mr. Roy 
Chowdhury that the words ‘without pre- 
judice’ might be in. the receipts granted 
- to the petitioner but the aforesaid pay- 
ments were certified by the plaintiff op- 
posite party by filing joint petitions in 
Court without any objection and in the 
circumstances the learned Court below 
failed to exercise its jurisdiction in not 
holding that it was no longer open to the 
plaintiff to complain of such belated pay- 
ments. It would appear that it was argu- 
ed that the plaintiff must be deemed to 
have waived his right to make such ap- 
plication accrued to her under S. 17 (3) 
of the Act, when she had accepted the 
rent and certified such payments to Court 
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without objection. Reliance was - placed 
in the decision of a Division Bench of 
Patna High Court in the case Ranchood 
Lodha v. Madhabi Kanji, reported in 
AIR 1974 Pat 211. But the learned trial 
Judge did not accept the argument on 
the ground that it was not shown that 
the provisions of the West Bengal Pre- 
mises Tenancy Act 1956 were similar to 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947. In addition Mr. 
Mukherji contends that there can be no 
waiver against the statute. 


6. The term ‘waiver’ generally con- 
notes some kind of voluntary knowing 
relinquishment of a right. It depends on 
the conduct of parties, so waiver may be 
expressed or implied. A party may forego 
its rights under a contract or under the 
provisions of a statute. Such a right may 
be released even by implication. Parna- 
lal v. Union of India, AIR 1957 Cal 158. 


7. In Venkataramiya’s Law Lexicon 
Vol. II (1971) p. 1830 Waiver is said to 
be “voluntary and intentional relinquish- 
ment or abandonment of a known exist- 
ing legal right, advantage, benefit, claim 
or privilege, which except for such 
waiver, the party would have enjoyed.” 


8. The American law on the subject 
was summarised in Prem’s Judicial Dic- 
tionary Vol. 4 (1964) p. 1675 thus:— “The 
doctrine of the waiver can be invoked 
when the constitutional or statutory 
power or guarantee of a right is not con- 
ceived in public interest or when it does 
not affect the jurisdiction of the autho- 
rity infringing the said right. But if the 
privilege conferred or the right created 
by the statute is solely for the benefit of 
the individual he can waive it. But even 
in these cases, the Courts invariably ad- 
ministered a caution that having regard 
to the nature of the right some precau- 
tionary and stringent conditions should 
be applied before the doctrine is invoked 
er applied.” 

9. As to the principle applied in our 
country it is said that as a general rule, 
rights relating to procedure and remedy 
are subject to waiver, but if a right is 
so fundamental in its nature as to be 
regarded by the State as vitally integrat- 
ed in immemorially established proces- 
ses of the administration of justice, it 
cannot be waived by any one. 

16. Exactly such was the view of 
Maxwell as we find in Maxwell on the 
Interpretation of Statutes—12th Edition 
—by P. St. J. Langan p. 328. It is stated. 
that every one has a right to waive and 


Bindra, 6th Edition, p. 133, “Any 
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to agree to waive the advantage of a law 
made solely for the benefit and protec- 
tion of the individual in his private 


„capacity, which may be dispensed with 
‘without infringing any public right or 


‘public policy. Cuilibet licet renuntiare 
juri pro se introducto, the maxim refer- 
red by Maxwell. 

11. This maxim was 
the Interpretation of Statutes 


interpreted m 
by N. S. 
one 
may waive or renounce the benefit of a 
principle or Rule of Law that exists only 
for his protection”. Every one has a right 
‘to waive and agree to waive the advant- 
age of a law or rule made solely for the 
benefit and protection of the individual 
in his private capacity, which may be 
dispensed with without 
public right or public policy. 

12. In order to meet the contention 
that there can be no waiver against the 
statute reference may be made to ‘The 
law relating to Estoppel by Representa- 
tion’ by Spencer Bower and Turner—2nd 
Edition (1966) p. 134, where a statute re- 
quires something to be done by one of 
the parties to an instrument or transac- 
tion as a condition of its validity, which, 
therefore, is not made by the statute 
absolutely illegal and void in itself, but 
only contingently. So, it may be con- 
tended with considerable force that there 
is no reason why the party entitled to 
insist on a fulfilment of the statutory 
condition should not be allowed to waive 
his right, either by express agreement 


or consent or by acts or conduct having 


the effect of precluding him from assert- 
ing the illegality of the instrument or 
transaction an effect which can be no- 
thing less than a form of estoppel. 

13. But at the same time it should 
be remembered that there can be no 
waiver unless the person against whom 
the waiver is claimed had full knowledge 
of his rights and of facts enabling him 
to take effectual action for the enforce- 
ment of such rights. Associated Hotels 
of India v. Ranjit Singh, AIR 1968 SC 
933 at 937. 

14. A waiver, therefore is the result 
of an intentional relinquishment of a 
known right. Such was also the view of 
this Court in Dhanukdhari Singh v. Na- 


‘thima Sahu, (1907) 11 Cal WN 848 at 852. 


15. Having regard to the principle 
discussed above it can be said without 
hesitation that the acceptance of rent 
without objection or grievance by the 
landlord after the forfeiture of a lease 
or in the event of failure to do a statu- 
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tory obligation by a tenant would 
amount to waiver. In New Garage Ltd. 
v. Khushwant Singh, AIR 1952 Punj 82 
a Divisional Bench held “If the lessor is 
aware of a continuing breach by the les- 
see and acquiesces in it for a long period, 
where for instance, with full knowledge 
he receives rent, it will be presumed 
that he has either released the covenant 
or granted a licence for the user.” 

16. In this case the rent for the months 
of February 1976 and March 1976 had 
been accepted on 25-3-76 and 16-4-76 res- 
pectively and the application under Sec- 
tion 17 (8) of the Act was filed on 12-6- 
76. But the rent for April 1976 was ac- 
cepted on 15-5-76, that for May 1976, 
on 13-6-76 that for June 1976 on 14-17-76, 
that for July on 15-8-76, that for August 
76 on 15-9-76, that for September 76 on 
14-10-76, that for October 76, on 15-11- 
76, that for November 76, on 15-12-76. 
Thereafter the defence against ejectment 
was struck down on 8-1-1977. 

17. If a party goes on dealing in the 
matter, just as though everything had 
been duly done or if it does not insist 
upon something being done, the natural 
and inevitable conclusion from his con- 
duct would be that he has waived or 
dispensed with the doing of it. In such 
a case he cannot afterwards come up 
with the plea that it was not done. It 
would further appear from the foregoing 
discussions a party would be at liberty 
waiving any right he may have under 
any statute unless the benefit is confer- 
red by a statute which has public policy 
for its object. An acceptance’ of rent to 
operate as a waiver of forfeiture, must 
be in respect of rent which had accrued 
since the breach of the covenant or fail- 
ure in compliance with a provision of the 
statute which resulted in the forfeiture. 

18. Thus with due respect to their 
Lordships of the Punjab High Court and 
Patna High Court I am fully in agree- 
ment with the views reported in - AIR 
1952 Punj 82 and AIR 1974 Pat 211 and 
I hold that the opposite party having 
failed to raise any objection while filing 
applications in Court certifying pay- 
ments for the months of February and 
March 1976 and having accepted rent 
thereafter for subsequent months must 
be presumed to have waived the right of 
having the written statement of the pe- 
titioner against ejectment struck out un- 
der the provision of Section 17 (3) of the 
West Bengal Premises Tenancy Act, 1956. 

18. In the result this application for 
-Revision is allowed and the Rule ‘is made 
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absolute, The impugned order dated 8-1- 

%7 striking out the defence is set aside. 

There would be no ‘order as to costs. 
Revision allowed. 





AIR 1980 CALCUTTA 158 
Mrs. JYOTIRMOYEE NAG, J. 


Smt. Drupadi Rani Mahati, Petitioner 
v. Purna Ch. Mahapatra, Respondent. 

C. R. No. 3500 of 1978, D/- 2-8-1979. 

Civil P. C. (1908), S. 115 and O. 6, 
R. 17 — Application for pre-emption on 
ground of vicinage filed within limitation 
— Amendment of, by introducing new 
ground of co-sharership — Order refus- 
ing amendment — Revision — Order set 
aside. (West Bengal Land Reforms Act 
(10 of 1956), S. 8). 

Where a petition for pre-emption on 
ground of vicinage is filed with- 
in the period of limitation pre- 
scribed by the West Bengal Land Re- 
forms Act, and a new ground of being 
a co-sharer is sought to be introduced by 
amendment of the petition, the nature 
and character of the application is not 
changed and no question of limitation can 
arise in allowing the amendment. AIR 
1978 Cal 482, Foll; AIR 1978 Cal 298, 
Dist. If in such a case the Court refuses 
to allow the amendment of petition, it 
fails to exercise its jurisdiction and the 
order has'to be set aside in revision. 


(Para 3) 
Cases Referred: Chronological Paras 
(1979) 83 Cal WN 62: AIR 1978 Cal a 
AIR 1978 Cal 298 3 


P. B. Sahu, for Petitioner; B. K. Panda, 
for Respondent. 

ORDER:— This Rule is directed against 
an order dated 7-11-78 passed by. the 
learned Munsif, 2nd Court, Midnapore 
in J. Misc. Case No. 32 of 1975 refusing 
the prayer of the petitioner for amend- 
ment of the plaint. 

2. The petitioner had filed an appli- 
cation under S. 8 of the West Bengal 
Land Reforms Act for pre-empting the 
transferred lands appertaining to kha- 
tian Nos. 14 and 46 of mouza Janageriya 
within Narayangarh Police Station and 
the said proceeding was registered as 
J. Mise. Case No. 32 of 1975. The peti- 
tioner had purchased some lands apper- 
taining to khatian No. 14, the shares of 
opposite parties Nos. 10 and 11 by regis- 
tered sale deed dated 9-6-69 and thereby 
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became co-sharer of khatian No. 46 and 
by purchase from Chittaranjan Maity 
and Basanta Maity by a sale deed dated 
13-11-68 became adjoining land owners 
and as such became entitled to pre-empt 
the disputed lands. The petitioner filed 
an application praying for amendment of 
the pre-emption petition by adding or 
inserting the following words: “Co-shar- 
ers in the said Jote” which expression 
had been dropped through inadvertence 
in the second paragraph of the petition 
for pre-emption and that as these words 
were necessary, the amendment was 
prayed for. The learned Munsif rejected 
that application for amendment on the 
ground that by the proposed amendment 
the petitioner sought to introduce a new 
case, different in character, which will 
demolish the plea taken by the defence, 
Against the said order of rejection the 
petitioner has come up in revision. The 
petitioner has relied upon a case report- 
ed in (1979) 83 Cal WN 62 in support of 
his submisssion that the amendment 
would not change the nature and charac- 
ter of the application for pre-emption 
by adding a new ground, the ground be- 
ing that he was a co-sharer and claiming 
as such to pre-empt the land in dispute, 


3. On the other hand, Mr. Panda, 
learned Advocate appearing for the op- 
posite parties has submitted that if the 
proposed amendment is allowed that 
would not only change the nature and 
character of the claim made by the peti- 
tioner but also it is barred by limitation. 
He has referred to Section 8 of the West 
Bengal Land Reforms Act and has point- 
ed out that that section provides that a 
person may claim pre-emption on two 
grounds firstly as a co-sharer and second- 
ly on the ground of vicinage. So far as 
first ground is concerned, the period of 
limitation prescribed in S. 8 of the West 
Bengal Land Reforms Act is three 
months from the date of notice while 
the period of limitation for pre-emption 
on the ground of vicinage is four months 
from the date of sale. Even if it is con- 
ceded that no notice was served upon 
the petitioner as pleaded by him, the 
period of limitation under Art. 18 of the 
Limitation Act is three- years. In any 
event, the application for amendment 
is time barred as the application was 
made on 2-6-78 whereas sale was on 3-5- 
73 much beyond three years, Mr. P. B. 
Sahu, learned Advocate appearing for 
the petitioners has submitted that once 
the application for pre-emption is filed 
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no matter on which of the two grounds 
provided in S. 8 of the West Bengal Land 
Reforms Act, the period of limitation is 
saved and, therefore, if amendment: is 
prayed for the question of limitation 
does not arise as only the ground is 
sought to be introduced by insertion in 
the petition for pre-emption on the basis 
of being a co-sharer and in this connec- 
‘ion the learned Advocate has relied up- 
on the decision reported in (1979) 83 Cal 
WN 62. I accept this submission of the 
learned Advocate and relying upon the 
decision of this Court reported as afore- 
said, I uphold the contention made by 
the learned Advocate Mr. Sahu. Mr. 
Panda has referred to the case reported 
in AIR 1978 Cal 298 a decision by his 
Lordship Mr. Justice Sabyasachi Mu- 
kharji. There his Lordship held that as 
soon as the cause of action becomes bar- 
red by limitation any amendment seek- 
ing to amend the cause of action should 
not be allowed being so barred. The dis- 
tinguishing feature of the case before 
me and that referred to by the learned 
Advocate, Mr. Panda is that here the 
| petition for pre-emption was filed with- 
in the period of limitation prescribed by 
the Land Reforms Act, but a new ground 
has been sought to be added as observed 
earlier and that will not be affected by 
the bar of limitation. 


Mr. Panda, thereafter sought to argue 
that I have no power to revise the order 
passed by the learned Munsif under §. 115 
Civil P. C. I am afraid, I cannot agree 
with this submission of Mr. Panda inas- 
much as the learned Munsif failed to 
exercise his jurisdiction where he should 
have by refusing the amendment as 
prayed for (sic). 

4. In the result, this application suc- 
ceeds. 2 

5. The impugned order of the learn- 
ed Munsif is set aside. 

6. The Rule is made absolute. 

7. There will be no order as to costs. 

Rule made absolute. 


AIR 1980 CALCUTTA 159 
Mrs. PADMA KHASTGIR, J. 
Ultra Engineering Industries P. Ltd. 


Plaintiff v. Spintex Industries Pvt. Ltd., 


Defendant. 
Suit No 144 of 1978, D/- 25-7-1979. 
Letters Patent (Cal) Cl. 12 — Plaintiff 
A granted leave under Cl. 12, to institute 
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suit in Calcutta High Court — Applica- 
tion for revocation of leave — A having 
registered office at Delhi — Defendant 
having no office at Calcutta — Both A 
and B having place of business at Delhi 
and Faridabad near Delhi — All trans- 
actions between parties taking place 
there outside jurisdiction of Calcutta 
High Court — All evidence also avail- 
able there — Only one part payment 
made by B in A’s Calcutta office — In 
view of above facts leave granted to A 
under Cl. 12 was revoked as it would 
really cause hardship to ask B to come 
down to Calcutta to defend suit and 
thus balance of convenience was in B’s 
favour. AIR 1972 Cal 82 and AIR 1952 
Cal 82 and AIR 1949 Cal 495, Rel. on. 

. (Paras 9, 10) 
Chronological 


Cases Referred: Paras 
AIR 1978 Cal 211 8 
AIR 1972 Cal 82 5 
AIR 1970 Cal 394 4 
AIR 1952 Cal 82 6 
AIR 1949 Cal 495 7 


Mr. Kapur, for Plaintiff, 

ORDER:— This is an application for 
revocation of the leave granted under 
CL 12 of the Letters Patent on the 
ground that no part of the plaintiff's 
cause of action has arisen within the 
jurisdiction of this court; in the alterna- 
tive for stay of the suit on the ground 
of balance of convenience. 

2. The petitioners case ‘before me is 
that pursuant to a contract entered into 
at Faridabad and/or Delhi there have 
been series of transactions by and be- 
tween the plaintiff and the defendant. 
The entire transaction has taken place 
outside the jurisdiction of this Court. 
Part payments have been made outside 
the jurisdiction of this court; as such 
no part of the cause of action of the 
plaintiff has arisen within the jurisdiction 
of this Court. Moreover in the plaint it- 
self, the plaintiff has pleaded various 
transactions whereby the defendant sup- 
plied various goods to the plaintiff; as a 
result a huge sum of money is due and 
payable by the plaintiff to the defen- 
dant and said transaction took place out- 
side the jurisdiction of this court. Hence 
the entire cause of action of the plaintiff 
as indicated above has not arisen within 
the jurisdiction of this court. Except that 
admittedly a sum of Rs. 1,25,000.00 has 
been paid by the defendant to the plain- 
tiff at the plaintiffs place of office at 
1 & 3, Brabourne Road, Calcutta. Al- 
though in the plaint itself, the plaintiff 
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has described that its registered office is 
at Nos. 1° & 3, Brabourne Road, Calcutta 
but from the extract of the registration 
certificate it would appear that the plain- 
tiffs registered office is at Delhi and not 
at Calcutta as wrongly alleged in the 
plaint. From the various bills that have 
been submitted by the plaintiff to the 
defendant which have been accepted by 
the defendant it would appear that there 
is a particular clause which confers juris- 
diction in respect of all disputes to the 
Faridabad Court and not at Calcutta. In 
view of the said agreement as would ap- 
pear from the submission of the bills 
which have been accepted by the defen- 
dant it was agreed by and between the 
parties to refer all their disputes to the 
jurisdiction of the Faridabad Court and 
not at Calcutta as such according to the 
petitioner, the plaintiff should not be 
allowed in breach of the specific agree- 
ment to file a suit at Calcutta to the 
utter inconvenience of the petitioner. 
According to the petitioner, the agree- 
ment was not arrived at Nos. 1 & 3, Bra- 
bourrie Road, Calcutta as wrongly alleg- 
ed by the plaintiff and on the basis of 
which leave had been obtained from this 
court. Considering the balance of con- 
venience, this Court should stay the suit 
as not only the entire transaction has 
taken place outside the jurisdiction of 
this court but both the plaintiff and the 
defendants have their place of business 
at Faridabad and Delhi and the defen- 
dant has no office whatsoever at Cal- 
cutta wherefrom the defendant may 
conduct the case filed by the plaintiff. It 
would cause great hardship and incon- 
venience to the defendant if he is com- 
pelled to defend the suit here. On the 
other hand the plaintiff suffers no conse- 
quence at all if the case is tried at Delhi 
or at Faridabad as ‘the plaintiff has its 
registered office at Delhi and place of 
work at Faridabad which is very close 
to Delhi. 

3. Although the plaintiff has specifi- 
cally pleaded that the payment is to be 
made at Calcutta but such a clause 
would not appear from the letter which 
records the agreement arrived at by. and 
between the parties. On the contrary all 
part payments have been made at 
Faridabad and at Delhi outside the juris- 
diction of this court. From the letter 
dated 20th of Feb. 1976 it would appear 
that the payments were to be made by 
way of Bank draft made out in favour 
of the plaintiff's company at Faridabad 
Bank within seven days from the date 
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of the submission of bills. According to 
the petitioner save and except the pay- 
ment of Rs. 1,25,000.00 which was paid 
right at the beginning at the time of 
entering into the transaction no other 
part of cause of action of the plaintiff 
has arisen within the jurisdiction of this 
court. Moreover the plaintiff has not 
made any claim in respect of the said 
part payment; as such that does not form 
a part of the plaintiffs cause of action. 
Various receipts have been annexed to 
the petition along with bills which would 
show that part payments have been 
made on State Bank of India at New 
Delhi and not at Calcutta. 

4 In the case reported in AIR 1970 
Cal 394 R. M. Datta, J. held 

“for the purposes of invoking jurisdic- 
tion of the court the expression ‘cause of 
action’ has a distinct connotation. Mere- 
ly saying that something has happened 
within the jurisdiction of the High Court 
would not be effective in conferring jur- 
isdiction on the Court or to ask for 
leave under Cl. 12. It must first be a 
cause of action in the suit; secondly, 
such cause of action must arise within 
the jurisdiction of the High Court and 
thirdly that part of the cause of action 


. on which jurisdiction is sought for must 


affect the defendant or defendants 
against whom the relief is asked for. In’ 
the application for revocation of leave 
where averments show that balance of 
convenience would be overwhelmingly in 
favour of the defendant in defending the 
suit in the Uttar Pradesh Court and the 
prejudice to the defendant would amount’ 
to injustice if the suit is allowed to be 
proceeded with in the Calcutta High 
Court, leave should be revoked.” 

5. In the case reported in AIR 1972 
Cal 82 R. M. Datta, J. held 

“at the time of granting of leave the 
balance of convenience of the parties is: 
a relevant factor. It cannot however be 
considered when the leave is sanctioned 
ex parte. But it can be properly deter- 
mined while revocation of leave is 
sought. The balance of convenience must 
be shown to be overwhelmingly in fav- 
our of the suit being heard by a court 
other than that granting the leave”. 
There in a suit by an employer against 
an ex-employee the entire evidence was 
available at Madras, so it was_held that 
it would be tremendously costly to call 
all the witnesses to Calcutta High Court 
which has granted the leave and almost 
the whole of the cause of action has 
arisen at Madras and great ‘hardship 


: cation. of revocation of leave it 


`- allegation made in the plaint must 
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amounting to injustice will be caused to 
the defendant if the. suit is allowed to 
be tried by the Calcutta High Court. 
Therefore the leave was revoked. On 
the contrary it was held that consider- 
ing the facts and circumstances of the 
case the plaintiff would not in any way 
be prejudiced if the suit was proceeded 
with at Madras where the plaintiff car- 
ries on business through its branch 
office and can well have all the evidence 
available there. Whereas if the defendant 
had to defend the suit at Calcutta the 
hardship and inconvenience which would 
be caused to him would have amounted 
to injustice. 


6. Mr. Kapur appeared on behalf of 
the plaintiff and opposed this applica- 
tion. He relied on a case reported in 
AIR 1952 Cal 82 and submitted that the 
be 
taken to be correct and the Court should 
not enter into disputed question of facts 
and the Court would not decide the ques- 
tions of mala fides of the plaintiff in in- 
atituting a suit in a particular forum 
except at the trial of the action. Unless 
the balance of convenience is shown 
overwhelmingly in favour of the defen- 
dant to such an extent that to force the 
defendant to come to this court would 
amount to a denial of justice, the Court 
will not enter into nice calculations for 
ascertaining the respective convenience 
or inconvenience of the parties and that, 
according to Sinha, C. J., as he then was, 
the phrase “mere balance of conveni~ 
ence is not enough”. The learned Judge 
further held that in deciding the appli- 
is al- 
ways useful to consider as to which court 
was the ‘natural forum’ for action. In 
that particular case the agreement was 
entered into in Calcutta where the firm 
was constituted and on the question of 
balance of convenience the learned court 
came to the conclusion that it was over- 
whelmingly in favour of the defendant. 
There is a running business at Delhi, 
The plaintiff has also a place of business 
at Delhi. All the books of accounts, evi- 
dence and persons capable of proving 
them were at Delhi and the only thing 
that happened at Calcutta was the ex- 
ecution of the agreement. Ultimately 
the learned Judge held that Delhi was 
the ‘natural forum’ in that suit. 


7. In the case reported in AIR 1949 
Cal 495, S. R. Das, J. laid down . certain 
tests to be applied in an application for 
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revocation of leave granted under cl. 12 
of the Letters Patent and one of the tests 
laid down was that where only a part of 
the cause of action arises then it is a 
question of discretion for the court to 
grant or refuse leave or to revoke or 
maintain leave where already granted. 
Taking into consideration the balance 
of convenience and if the balance is defi- 
nitely in favour of the defendant the 
court should apply the doctrine of forum 
conveniences. 


8 The same view has been affirmed 
by a Division Bench of this High Court 
presided over by Chief Justice, Sankar 
Prasad Mitra reported in AIR 1978 Cal 
211 where it has been held that 

“it is well settled that in giving or 
refusing leave or maintaining or revoking 
leave the court will ordinarily take into 
consideration the balance of convenience 
and may, if the balance is definitely in 
favour of the defendant, apply the doc- 
trine of forum conveniences”. 


3. Applying the same test as laid 
down in the cases referred earlier I am 
of the view and-hold that it would cause 
not only inconvenience but also hardship 
to ask the defendant to come and defend 
the suit here in Calcutta when admitted- 
ly the defendant has no office at Cal- 
cutta. All the transaction that was enter- 
ed into by and between the parties have 
taken place at Faridabad and Delhi out- 
side the jurisdiction of this Court and 
all evidence are also available there. 

10. In view of the facts and circum-) 
stances as stated above, it would really 
cause hardship to ask the defendant to 
come down to Calcutta and defend the 
suit. Hence considering the balance of 
convenience I pass an order in terms of 
prayers (a), (b), (c) and (f). 

There will be a stay for operation 
of the order for a fortnight. 
Order accordingly, 
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West Bengal Estates Acquisition Act 
(1 of 1954), Ss. 5A, 49 and 52 — Acqui- 
sition of estates of raiyats — Notification 
under S. 49 bringing Ch. VE into force 
on 10-4-1956 — Effect — Raiyat is deem- 
ed to be intermediary with retrospective 
effect — Transfers made by them between 
5-5-1953 and 10-4-1956 could be re-open- 
ed by State Government. 

On the issue of a notification under 
Section 49, although a raiyat or an under- 
raiyat is not in reality an intermediary, 
the Act requires him to be treated as an 
intermediary. and the inevitable corolla- 
ries of being an intermediary under the 
provisions of the said Act would be at- 
tracted to him to the extent indicated in 


Section 52. (Para 20) 
The extent indicated is that on the 
issue of a notification under Section 49 


the provisions of Chapters II, III, V and 
VII shall, with such modifications as may 
be necessary, apply mutatis mutandis to 
raiyats and under-raiyats. (Para 21) 


The word ‘modification’ in S. 52 of the 
Act means contextual adaptation of these 
chapters of the Act to the case of raiyats 
and under-raiyats and not amendment 
of the substantive provisions and effects 
of those chapters. (Para 21) 


It is therefore not possible for the 
Court to fix another date in S. 5A which 
would be in direct contravention of the 
provisions adopted by the legislature. 

(Para 24) 


Thus although Section 52 came into 
force on the 10th of April 1956, by rea- 
son of the language used in Section 52, 
Section 5A (1) was immediately attract- 
ed to raiyats and under-raiyats and the 
State Government was entitled - to re- 
open transfers made by them between 
the 5th of May, 1953 and the 10th of 
April, 1956 if in the opinion of the State 
Government there were reasons for be- 
lieving that the transfers were not bona 
fide. Judgment dated 22-8-1973 delivered 
by Chittatosh Mukherjee, J., Affirmed; 
ATR 1977 Cal 251 (SB) and AIR 1973 Cal 


148 (SB), Rel. on. (Para 25) 
Cases Referred: Chronological Paras 
AIR 1977 Cal 251 (SB) 8, 22. 24 


(1973) 77 Cal WN 171: AIR 1973 Cal 

148 (SB) 8 
ILR (1966) 1 Cal 495 24 
AIR 1964 SC 1511 24 
(1963) 67 Cal WN 129 21 


1952 AC 109: (1951) 2 All ER 587, East 


End Dwellings Co. v. Finsbury pone 


Council 


Gayatri v. State of W. B. (FB) 


A.LR, 


(1930) 57 Ind App 49: AIR 1930 PC 54: 
1930 All LJ 73 19 
Kanan Kumar Ghosh and Dilip Kumar 

Sett, for Appellants; Narnarayan Gupta, 

Govt. Pleader and Jamini Kumar Baner- 

jee, for Respondent. 


SANKAR PRASAD MITRA, C. J:— 
This reference has been made by a 
Bench consisting of S. K. Mukherjea and 
Sudhamay Basu, JJ. under Chapter II, 
Rule 1, sub-rule (ii) of the Appellate Side ' 
Rules, 

2. The question referred to us is as 
follows: 


“Are transfers made by raiyats after 
the 5th day of May 1953 but before the 
10th of April, 1956 which is the date on 
which Chapter VI of the West Bengal 
Estates Acquisition Act, 1953, came into 
force as provided in the notification 
made under Section 49 of the said Act 
hit by Section 5A of the said Act?” 


3. The appellant No. 1 purported to 
sell 12.81 acres of land to her brother, 
Amal Kumar Roy. on the 31st March, 
1956. On this date she also executed a 
registered deed of gift in favour of her 
son, Shri Asit Kumar Ghose, in respect 
of 9.44 acres of land, 

4. The Revenue Officer started an 
enquiry under Section 5A of the West 
Bengal Estates Acquisition Act, 1953 as 
to the bona fides of the transfer. By his 
order dated the 15th November, 1957 in 
Case No. 287/1, the Revenue Officer de- 
clared that the transfers were not made 
bona fide. 


5. The appellant No. 1 and Amal Kumar 
Roy preferred an appeal under Sec. 5A 
(2). But the appeal was dismissed and k 
the Special Judge, 24 Parganas, on the 
12th February, 1970, affirmed the Re- 
venue Officer’s order. 


6. The appellants made an application 
under Article 226 of the Constitution to 
this Court. A Rule was issued. By his 
judgment delivered on the 22nd August, 
1973 Chittatosh Mookerjee. J. discharg- 
ed the Rule. 

7. An appeal was preferred against 
the said judgment. That appeal came up 
for hearing before S. K. Mukherjea and 
Sudhamay Basu, JJ. and was heard by 
their Lordships on the 8th, 12th, 13th 
and 14th May, 1975. By their Lordships’ y 
judgment delivered on October 3, 1975, 
the present reference was made. 

8. In the referring order to the Full 
Bench various conflicting decisions of this 
Court as well as some decisions of the 
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Supreme Court have been referred to. 
It would not be necessary to discuss the 
effect of these decisions. It appears that 
the attention of the Division Bench was 
not drawn to a Special Bench judgment 
in Sk. Bafatulla Mukhtear v. State of 
West Bengal, (1973) 77 Cal WN 171. Had 
this judgment been placed before the 
Division Bench perhaps no reference 
would have been made at all. Subse- 
quently, there has been another Special 
Bench judgment in the State of West 
Bengal v. Sailendra Kumar Sen, AIR 
1977 Cal 251. Both the Special Bench 
judgments were delivered by our learn- 
ed brother S. K. Datta, J. and I was a 
party to the second judgment. 


9. We adopt the reasonings advanced 
in these two judgments and the conclu- 
sions reached therein. But for the sake 
of convenience we may refer to the rele- 
vant provisions of the statute we are 
called upon to interpret. 


10. The preamble to the West Bengal 
ale Acquisition Act, 1953, is that it 

s “An Act to provide ‘for the State ac- 
isin of estates, of rights of inter- 
mediaries therein and of certain rights of 
raiyats and under-raiyats and of the 
rights of certain other persons in lands 
comprised in estates”. 

11. Section 2 (i) defines an intermedi- 
ary. An ‘intermediary’ means a proprie- 
tor, tenure-holder, under-tenure-holder 
or any other intermediary above a rai- 
yat or a non-agricultural tenant and in- 
cludes a service tenure-holder and, in 
relation to mines and minerals, includes 
a lessee and a sub-lessee”. 


12. It is to be observed that in the 
definition of intermediary a raiyat has 
not been included. A person above a rai- 
yat may be an ‘intermediary’ but raiyat 
is not an ‘intermediary’. 

13. Then, we come to Section 5A (1) 
which runs thus: 

“The State Government may after the 
date of vesting enquire into any case of 
transfer of any land by an intermediary 
made between the 5th day of May, 1953 
and the date of vesting, if in its opinion 
there are prima facie reasons for believ- 
ing that such transfer was not bona fide.” 


14. The reason why the date men- 
tioned in Section 5A (1) is the 5th of May, 
1953 is that the bill, namely. the West 
Bengal Estates Acquisition Bill, 1953 was 
signed by the Minister-in-Charge on the 
4th of May, 1953 and was introduced into 
the State Legislative Assembly on the 
5th of May, 1953. 
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15. Then we come to Section 5B 
which has been held to be valid and 
intra vires by the second Special Bench 
judgment we have referred to above. 
This section lays down: 

“On and from the ist day of June, 1954, 
no estate, tenure or under-tenure shall 
be liable to be sold under the Bengal 
Land Revenue Sales Act, 1897 or the 
Bengal Patni Taluks Regulation, 1819, or 
the Bengal Tenancy Act. 1885, as the 
case may be, and any sale which took 
place on or after that day under any of 
those Acts or that Regulation shall be 
deemed to have been void and of no 
effect. 


estore = eee tet te te 


Next we ‘come to the most vital 
sections for the purpose of this refer- 
ence, These are Sections 49 and 52. Both 
the sections are in Chapter VI of the Act 
which deals (with) “Acquisition of in- 
terests of raiyats and  under-raiyats”. 
Section 49 is in these terms: 

“The provisions of this Chapter shall 

come into force on such date and in such 
district or part of a District as the State 
Government may, by notification in the 
Official Gazette, appoint and for this 
purpose different dates may be appoint- 
ed for different districts or parts of dis- 
trict.” 
This section requires, therefore, a noti- 
fication in the Official Gazette appointing 
the date on which the provisions of Chap- 
ter VI shall come into force and the 
areas in which such provisions shall be- 
come operative, 

17. We now set out Section 52 which 
prescribes: 


“On the issue of a notification under 
Section 49 the provisions of Chapters IJ, 
NI, V and VII shall, with such modifica- 
tions as may be necessary, apply mutatis 
mutandis to raiyats and  under-raiyats 
as if such raiyat and under-raiyats were 
intermediaries and the land held by them 
were estates and a person holding under 
a raiyat or an under-raiyat were a raiyat 
for the purpose of clauses (c) and (d) of 
Section 5: 


add SS. — anonse 


Chapters II, Ill. "Vv and VII are chapters 
which have made provisions for (a) ac- 
quisition of estates and of the rights of 
intermediaries therein , (b) assessment 
and payment of compensation, (c) pre- 
paration of record-of-rights, and (d) sup- 
plemental and miscellaneous matters res- 
pectively. 

Section 5 is in Chapter Tl which deals 
with the effect of a notification, 
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18. Section 52, it is clear, is a deem- 
ing provision. The effect of such clauses 
in a statute was explained by Lord As- 
quith in East End Dwellings Co. Ltd. v. 
Finsbury Borough Council, 1952 AC 109 
at p. 132 in these words: 


“If you are bidden to treat an imagin- 
ary state of affairs as real, you must 
surely, unless prohibited from doing so, 
also imagine as real the consequences 
and incidents which, if the putative state 
of affairs had in fact existed, must in- 
evitably have flowed from or accompani- 
The statute says that you 
must imagine a certain state of affairs; 
it does not say that having done so, you 
must cause or permit your imagination 
to boggle when it comes to the inevitable 
corollaries of that state of affairs.” 


18. The Judicial Committee also in 
Commr. of Income-tax, Bombay Presi- 
dency and Bombay Trust Corporation 
Ltd., (1930) 57 Ind App 49 at p. 55 has 
interpreted the effect of the words ‘deem- 
ed to be’ in a statute. The Judicial Com- 
mittee says: 

“Now when a person is ‘deemed to be’ 
something the only meaning possible is 
that whereas he is not in reality that 
something the Act of Parliament requires 
him to be treated as if he were......... 


20. If we apply the above principles 
to Section 52 of the West Bengal Estates 
Acquisition Act, 1953 the result is that 
on the issue of a notification under Sec- 
tion 49, although a raiyat or an under- 
raiyat is not in reality an intermediary, 
the Act requires him to be treated as an 
intermediary and the inevitable corolla- 
ries of being an intermediary under the 
provisions of the said Act would be at- 
tracted to him to the extent indicated in 
Section 52. 

21. The extent indicated is that on the 
issue of a notification under Section 49 
the provisions of Chapters II, III, V and 
VII shall, with such modifications as may 
be necessary, apply mutatis mutandis to 
raiyats and under-raiyats. These provi- 
sions have been construed in Haranath 
Ghosh v. State of West Bengal, (1863) 67 
Cal WN 129, thus: 

“The words ‘mutatis mutandis’, follow- 
ing the word ‘modification’ make it abun- 
dantly clear as.to the modifications in- 
tended under S. 52 of the Act. In other 
words, the word ‘modification’ in S. 52 
of the Act means contextual adaptation 
of these chapters of the Act to the case 
of raiyats and under-raiyats and not am- 
endment of the substantive provisions 
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and effects of those chapters. The con-/ 
textual adaptation is only intended to 
make these chapters applicable 
case of raiyats and under-raiyats......... ? 


22. The above view has been accept- 
ed by the Special Bench in the case of 
the State of West Bengal v. Sailendra 
Kumar Sen, AIR 1977 Cal 251 at p. 254 
in para. 18. 

23. Mr. Kanan Kumar Ghosh, learned 
counsel for the appellants, has argued 
before us that upon notification under 
Section 49, Chapter VI came into force. 
This notification was made on the 9th 
April, 1956. Chapter VI came into 
force on the 10th April, 1956. The mo- 
ment Chapter VI came into force raiyats 
were deemed to be intermediaries for 
certain purposes. In other words, by a 
legal fiction raiyats were to be deemed 
to be intermediaries for those 
on and from the 10th of April, 1956. This, 
according to Mr. Ghosh, is the plain 
meaning of Section 52. It is an exproprie- 


tary legislation affecting vested rights 
and accomplished transactions. It must 
be construed strictly and any transac- 


tion made before the 10th of April, 1956 
cannot be touched by reason of the pro- 
visions of Section 52. 

24. We are unable to accept this 
argument. In answer to the points raised 
by Mr. Ghosh we will quote below the 
observations made in paragraphs 24, 26 
and 27 of the Special Bench judgment in 
the State of West Bengal v. Sailendra 
Kumar Sen, AIR 1977 Cal 251 at p. 254 
and 255. These paragraphs are as fol- 
lows :— 

“24. Chapter VI which provides for ac- 
quisition of interests of raiyats and un- 
der-raiyats, was brought into force in 
all districts of West Bengal with effect 
from April 10, 1956 by notification No. 
6804 L Ref. dated April 9, 1956 as pro- 
vided in S. 49. On the issue of notifica~ 
tion, provisions of Chapters II, I, V 
and VII applied with modifications mu- 
tatis mutandis to raiyats and under-rai- 
yats as if such raiyats and under-raiyats 
were intermediaries and the lands held 
by them were estates. As a result, provi- 


purposes - 


to the; - 


we 


sions of Ss. 4, 5-A and 5-B which were ~ 


included in Chap. II became 
to raiyats and under-raiyats in respect 
of the lands held by them with effect 
from April 10, 1956 and interest of the 
raiyats and  under-raiyats thereupon 
vesting in the State......... a 

“26. As has been recognised in judicial 
decisions the legislature is undoubtedly 
competent to take away vested rights by 


applicable 
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means of retrospective legislation. Un- 
less however a clear and unambiguous 
intention is indicated by legislature by 
adopting suitable and express words in 
respect thereof no provision of a statute 
should be given retrospective operation 
if thereby vested rights are affected. The 
Supreme Court in Rafiquennessa v. Lal 
Bahadur Chetri, AIR 1964 SC 1511, added 
that a statutory provision is held to be 
retrospective either when it is so declar- 
ed by express terms or the intention to 
make it retrospective clearly followed 
from the relevant words and the context 
in which they occur.” 

“27. In the case before us, by reason 
of the provisions of S. 52, there was, as 
held in Ambujakhya’s case ILR (1966) 1 
Cal 495, a contextual adoption of the pro- 
visions of S. 5-B to raiyati and under- 
raiyati holdings in express, clear and un- 
ambiguous language. It is accordingly not 
possible for the Court to fix another 
date in S. 5-B which would be in direct 


contravention of the provisions adopted 
by the legislature......... m 
25. On the same ʻeasoning, although 


Section 52 came into force on the 10th of 
April, 1956, by reason of the language 
used in Section 52, Section 5A (1) was 
immediately attractetd to raiyats and 
under-raiyats and the State Government 
was entitled to reopen transfers made by 
them between the 5th of May, 1953 and 
the 10th of April, 1956 if in the opinion 
of the State Government there were rea- 
sons for believing that the transfers were 
not bona fide. 

26. For all the reasons aforesaid, our 
answer to the question is in the affirma- 
tive. We therefore agree with the conclu- 
sion reached by Chittatosh Mookerjee, J. 
in his Lordship’s judgment delivered on 
the 22nd August, 1973 and dismiss this 
appeal. Interim orders, if any, are vacat- 
ed. There will be no order as to costs. 

DEB, F.:— - I agree. 

S. K. DATTA, J.:— I agree. 

Appeal dismissed. 
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M/s. Rural Transport Service, Appel- 
lant v. Bezlum Bibi and others, Respon- 
dents. 

F. M. A. 891 of 1974, D/- 14-3-1980. 

(A) Motor Vehicles Act (1939), S. 110B 
— Negligence — Rash and negligent act 
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— Inviting passengers to travel on the 
top of an overcrowded hus is itself a rash 
and negligent act. (Torts—Negligence). 


The bus was so overcrowded that there 
was no accommodation inside the bus. 
The conductor invited passengers to tra- 
vel on the roof. The bus swerved on the 
right side of the road to overtake a cart 
on the road. The deceased was struck by 
an over-hanging branch of a tree and 
he fell down on the ground sustaining 
multiple injuries in his forehead, chest 
etc. He died on the day following as a 
result of the injuries suffered. 


Held that the deceased died in an acci- 
dent which resulted from the rash and 
negligent act of the driver and the con- 
ductor of the bus. (Para 10) 


Inviting passengers to travel precari- 
ously on the top of an overcrowded bus 
is itself a rash and negligent act and 
that apart when passengers were being 
made to travel on the roof a greater 
amount of care and caution on the part 
of the driver was called for so that his 
leaving the metallic track by swerving 
on the right so close to a tree with over- 
hanging branch for overtaking a cart 
while in speed is also a rash ‘and negli- 
gent act. (Para 10) 

(B} Motor Vehicles Act (1939), S. 110-B 
— Negligence — Contributory negligence 
—. Doctrine of — Applicability — Bus 
accident — Even if deceased was guilty 
of contributory negligence that would 
only mitigate the liability of bus owner 
but would not debar the claim al- 
together. (Forts — Contributory negli- 
gence — Doctrine of). 


The principle underlying the doctrine 
of contributory negligence is application 
of the maxim ‘In pari delicto potior est 
conditio defendentis’ which means when 
both parties are equally to blame, neither 
can hold the other liable. That indeed 
was a part of the English common law 
so that in claims for damages for tort if 
the plaintiff was in any degree respon- 
sible for the injury sustained being 
guilty of contributory negligence his 
claim failed. But even in England the 
courts found that application of such a 
rule produced hardship where one of the 
two negligent parties suffered the greater 
loss although his negligence was not the 
major cause of the accident. English 
Courts, therefore, tried to modify the 
rigour of the Rule by introducing the 
principle of last opportunity. This enabl~ 
ed the plaintiff to recover notwithstand- 
ing his own negligence, if upon the occa- 
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sion of the accident the defendant could 
have avoided the same while the plain- 
tiff could not. (Para 13) 

The Courts are not to follow the Eng- 
lish rule of contributory negligence 
blindly particularly when even in Eng- 
land the legislature intervened to abro- 
gate application of the rule for its in- 
equitable consequences. Moreover Sec- 
tion 110-B provides that the tribunal is 
to hold an enquiry into the claim and 
make an award determining the amount 
of compensation which appears to it to 
be just. Hence the Tribunal is not left to 
be guided entirely by the old common 
law rule but is directed to determine just 
compensation, i.e. compensation which 
would be just, in the prevailing facts and 
circumstances and also considering the 
change with the time in the concept of 
justness. This is the reason why courts 
in India have applied the principles un- 
derlying the Law Reform (Contributory 
Negligence) Act, 1945 in holding that 
contributory negligence would only miti- 
gate the liability to the extent of negli- 
gence that can be attributed but would 
not debar the claim altogether. (Case law 
discussed.) ° (Paras 14, 15) 

Hence, in the circumstances of the case 
it was held that the tribunal was right 
in apportioning the liability on its find- 
ing as to the deceased being guilty of 


contributory negligence. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1976 Orissa 213 15 
1973 Acc CJ 213 (Punj) 15 
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General Cleaning Contractors v. Christ- 


mas 16 
(947) 2 All ER 350 (HL), Admiralty 
Commr. v. North of Scotland 13 
AIR 1937 Nag 354 14 


(1887) 14 Ind App 89: ILR 11 Bom 551 
(PC) 14 
(1842) 10 M & W 546: 152 ER 588, Davies 
v. Mann 13 
Mrs. Sukiran Mohey (Biswas), for Ap- 
pellant; C. F. Ali, for Respondents. 
-SNIL K. SEN, J.:— This is an appeal 
under Section 110-D of the Motor Vehi- 
cles Act (Act IV of 1939) (hereinaftter 
referred to as the said Act) and is direct- 
ed against an award dated January 3, 
1974, passed by the Motor Vehicles Acci- 
dent Claims Tribunal, Burdwan, in Acci- 
dent Claim Case No. 72 of 1969. The ap- 
peal raises a short but an important 
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point as to whether contributory negli- 
gence on the part of the deceased on 
whose death in the accident. the claim 
is put forward would defeat the claim. 
The facts are not much in dispute and 
are shortly set out as hereunder. 

2. On October 28, 1969 one Taher 
Seikh son of late Isu Seikh boarded a 
bus run by the appellant on the route 
Burdwan to Nasigram via Khetia and 
Bhatar. He boarded at Khetia and was 
proceeding to Bhatar. Since the bus was 
overcrowded the deceased Taher Seikh 
along with other passengers got on to the 
roof of the bus as there was no accommo- 
dation avaliable inside the bus. He took 
his seat on the right side. Unfortunately 
for him when the bus was nearing Bha- 
tar it swerved on the right side of the 
road to overtake a cart on the road. The 
deceased Taher was struck by an over- 
hanging branch of a tree and he fell 
down on the ground sustaining multiple 
injuries in his forehead, chest etc. He 
was removed to B. S. Hospital at Burd- 
wan and there he died on the day follow- 
ing as a result of the injuries suffered. 

3. Respondents 1 and 2 before us, the 
mother and the brother of the deceased 
lodged a claim of Rs. 20,000 by way of 
compensation against the appellant and 
the insurer, respondent No. 3 under Sec- 
tion 110A of the said Act with the Motor 
Accident Claims Tribunal, Burdwan. 

4. Such claim was contested both by 


- the appellant as also by the insurer. The 


appellant denied that there was any neg- 
ligence on the part of the driver or the 
conductor and claimed that the accident 
was entirely due to the fault on the part 
of the deceased who was not 
to travel on the roof of a bus. The in- 
surer took a similar defence but at the 
same time pleaded an additional de- 
fence that when the accident occurred in 
respect of a passenger carried on the 
roof of a bus in contravention of the 
Motor Vehicles Act, it is not covered by 


the insurance policy and the insurer is. 


not liable to: pay any compensation in a 
case like the present one. 

5. On the pleadings as aforesaid, the 
Tribunal framed the following issues:— 

1. Was there rashness or negligence 
on the part of the driver of the vehicle 
or the conductor? 

2. Is the petitioner entitled to compen- 
sation, and if so, how much? 

3. Is the insurer liable to pay com- 
pensation, and if so, to what extent? 

4. Is opposite party No. 1 liable for 
compensation? And if so, to what extent? 


supposed .- 


od 
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6. Evidence was led on behalf of the 
claimants who examined five witnesses. 
P. W. 1 Bezlun Bibi was one of the claim- 
ants, — the mother of the deceased. In 
her evidence she stated that the deceas- 
ed, her son was 24/25 years of age at the 
time of his death and was quite hale and 
hearty. He was a hawker by profession 
and used to earn Rs. 200 to Rs: 250 per 
month and he used to give Rs. 5 or Rs. 6 
to her daily for family expenses. P. W. 2 
Abdul Mannan was a fellow passenger 
with the deceased. In his evidence he 
stated that as there was no space inside 
the bus conductor asked him to get on 
to the top of the bus. His further evi- 
dence is that Taher too was asked by the 
conductor to get on to the roof and that 
there were other passengers too so tra- 
velling on the roof. The bus was running 
at a high speed and while overtaking a 
cart swerved on the right, went into the 
kutcha flank of the road and the deceas- 
ed Taher being hit by a branch of a tree 
fell down from the roof. Shouts being 
raised the bus stopped 300 to 400 cubits 
ahead. Taher was bleeding from his head 
and was removed to hospital. In cross- 
examination he denied the suggestion 
that he and Taher got on to the roof of 
the bus in order to avoid purchasing tic- 
ket and he further denied the suggestion 
that there was no rashness or negligence 
onthe part of the driver. P. W. 3 Nabu 
Seikh was co-passenger with the deceased 
and in his evidence he fully corroborat- 
ed P. W. 2. P. W. 4 Jatindra Mohan Saha 
in a male nurse from the hospital who 
proved that the deceased was admitted 
in hospital on October 28, 1969, and he 
died on the next date. P. W. 5 Mir Anwar 
Hossain is a co-villager of the deceased 
who stated in his evidence that he came 
to the hospital being informed of the 
accident and when Taher died he re- 
moved the dead body for burial. No evi- 
dence was led on behalf of the appellant 
or the insurer, 

7. On the evidence thus adduced on 
behalf of the claimants, the Tribunal 
found that there was positive negligence 
on the part of the conductor when the 
said conductor asked passengers to get 
on to the roof of the bus there being no 
accommodation inside the bus and but 
for that negligence the deceased would 
not have. sustained the injuries resulting 
in his death. The Tribunal, however, fur- 
ther held that there was contributory 
negligence on the part of the deceased 
because had the deceased taken reason- 
able care about his own safety he would 
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not have travelled on the roof of the bus. 
The Tribunal overruled the special de- 
fence taken by the insurer that an acci- 
dent of the present nature is not covered 
by the insurance policy and held that 
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-both the owner and the insurer are liable 


to compensate, But at the same time, 
according to the Tribunal, contributory 
negligence on the part of the deceased 
would go to mitigate the liability of the 
appellant and the insurer, 


8. Considering the evidence as to in- 
come of the deceased the Tribunal found 
that the deceased must have been earn- 
ing Rs. 100 per month and had been con- 
tributing at least 50% thereof to his 
mother for the maintenance of the 
family. The Tribunal further assessed 
that since the deceased was only 25 years 
of age at the time of his death and was 
of good health it could be expected that 
he would have lived at least for another 
30 years so:that he assessed the estimat- 
ed loss of the claimants at Rs. 50x 12 x 30 
= Rs. 18,000. He deducted Rs. 2,000 out 
of the said amount since the compensa-~ 
tion is being paid in lump and deducted 
50% of the reduced amount on account 
of contributory negligence on the part 
of the deceased and thus assessed the 
compensation at Rs. 8,000. In awarding 
such compensation to the claimants the 
Tribunal directed that a sum of Rs. 2,000 
is to be paid by the insurer and the ba- 
lance Rs. 6,000 by the appellant, the 
owner of the vehicle. There is no appeal 
by the insurer but the owner of the vehi- 
cle has preferred the present appeal chal- 
lenging the award so made. 


§. The learned advocate appearing in 
support of this appeal has raised two | 
points. In the first place, he has con- 
tended that the Tribunal went wrong in 
finding that there was any negligence 
on the part of the appellant’s employees 
resulting in the accident and the conse- 
quent death of the deceased Taher. Se- 
condly, it has been contended by him 
that upon the finding of the Tribunal the 
deceased being guilty of contributory 
negligence, the appellant could not have 
been made liable for any compensation 
whatsoever because the liability being 
one in tort, a person guilty of contri- 
butory negligence is not entitled in law 
to claim any damages. Both the points 
raised on behalf of the appellant have 
been contested by the learned advocate 
for the claimants/respondents before us. 


10. So far as the first point raised on 
behalf of the appellant is concerned, it 
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appears to us that negligence on the part 
of the appellants employees is well 
established by the evidence on record. 
We feel no hesitation in accepting the 
evidence of P, Ws. 2 and 3 that the bus 
at the relevant time was so overcrowded 


that there was no accommodation inside. 


the bus and it was the appellants con- 
ductor who invited passengers to travel 
on the roof. A suggestion that the passen- 
gers travelling on the roof were so tra- 
velling of their own to avoid paying for 
the journey has been stoutly denied by 
P. W. 2. That was not even suggested to 
P. W. 3 and the conductor had not been 
examined to support any such suggestion. 
We agree with the tribunal below that 
inviting passengers to travel precarious- 
ly on the top of an overcrowded bus is 
itself a rash and negligent act and that 
apart when passengers were being made 
to travel on the roof a greater amount 
of care and caution on the part of the 
driver was called for so that his leaving 
the metallic track by swerving on the 
right so close to a tree with over-hanging 
branch for overtaking a cart while in 
speed is also a rash and negligent act. 
We, therefore, affirm the finding of the 
Tribunal that the deceased Taher died 
in an accident which resulted from the 
rash and negligent act of the driver and 
the conductor of the appellant. 


11. The amount of compensation as- 
sessed has not been challenged before us 
and in our view the assessment is so 
moderate that it can hardly be challeng- 
ed at all. The deceased was a hawker by 
occupation and on the evidence of the 
mother the Tribunal could rightly assess 
his monthly income at Rs. 100 per month 
so that the contribution to the family 
was Rs. 50. At the time of the death he 
was merely 25 years in age and was 
quite hale and hearty so that the Tribu- 
nal could rightly hold that the deceased 
could be expected to be alive and earn- 
ing the same income making the same 
contribution to the family for another 
30 years. Therefore, the assessment of 
the loss at Rs. 16,000 after a deduction 
of Rs. 2,000 for lump sum payment is in 
our view a very moderate assessment 
and if there is any error that is against. 
the claimants. . 


- 12. Next we proceed to consider the 
more important point which has been 
raised on behalf of the appellant. The 
Tribunal has found that there was con- 
tributory negligence on the part of the 
‘deceased and on such a finding in award- 
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ing compensation he has deducted 50% 
assessing the deceased’s liability to con- 
tribute at that figure. The learned ad- 
vocate for the appellant, however, has 
strongly contended that when the liabi- 
lity is one in tort, the entire claim should 
fail on the finding that there was contri- 
butory negligence on the part of the de- 
ceased because no claim of damages is 
sustainable where contributory negli- 
gence is established. The point thus rais- 
ed arises an important question as to 
how far the English common law rule in 
this regard which has since been abro- 
gated in that country is applicable in 
India with regard to cases of present na- 
ture involving claims on fatal accidents. 

13. The principle underlying the doc- 
trine is application of the maxim ‘In pari 
delicto potior est conditio defendentis’ 
which means when both parties are 
equally to blame, neither can hold the 
other liable. That indeed was a part of 
the English common law so that in claims 
for damages for tort if the plaintiff was 
in any degree responsible for the injury 
sustained being guilty of contributory 
negligence his claim failed. But even in 
England the courts found that applica- 
tion of such a rule produced hardship 
where one of the two negligent parties 
suffered the greater loss although his 
negligence was not the major cause of 
the accident. English Courts, therefore, 
tried to modify the rigour of the Rule 
by introducing the principle of last op- 
portunity (Davies v. Mann (1842) 10 M & 
W 546). This enabled the plaintiff to re- 
cover notwithstanding his own negli- 
gence, if upon the occasion of the acci- 
dent the defendant could have avoided 
the same while the plaintiff could not. 
No doubt House of Lords later questioned 
the correctness of this innovation (See 
Admiralty Commissioner v. North of 
Scotland (1947) 2 All ER 350 (HL)). But 
the fact remains the courts in England 
found that application of the rule was 
often resulting in inequitable results and 
the legislature had intervened to alter 
the same by enacting the Law Reform 
(Contributory Negligence) Act 1945, S. 1 
whereof provides: 

“Where any person suffers damage as 
the result partly of his own fault and 
partly of the fault of any other person, 
a claim in respect of that damage shall 
not be defeated by reason of the fault 
of the person suffering the damage, but 
the damages recoverable in respect 
thereof shall be reduced to such an ex- 
tent as the Court thinks just and equi- 
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table having regard to the plaintiff's- 
share in the responsibility for the da- 


mages,” 

14. Though it is true that on matters 
~ not governed by statutory provisions, 
courts in India have generally invoked 
rules of English common law adopting 
such rules as principles of justice, equity 
and good conscience but it has been so 
done keeping in view the time and con- 
dition of the Indian Society and pre- 
vailing circumstances. As such there are 
many instances where English common 
law rules had not been followed because 
of the reason that it would not be just 
and equitable to do so in India. In Wa- 
ghela Rajsanji v. Sheikh Mashiuddin 

(1887) 14 Ind App 89 the Privy Council 

pointed out “The matter must be decid- 

ed by equity and good conscience, gene- 
„rally interpreted to mean the rules of 

English law if found applicable to Indian 

Society and circumstances.” Therefore, 

we are not to follow the English rule of 

contributory negligence blindly particu- 
larly when even in England the legisla- 
ture intervened to abrogate application 
of the rule for its’ inequitable conse- 

quences. As observed by Stone C. J. 

“When one finds a rule has been abro- 

gated by legislature that rule becomes 

an unsafe guide.” In the case of Secre- 

tary of State v. Rukhminibai, AIR 1937 

Nag 354, the Division Bench of the Nag- 

pur High Court presided over by Stone 

C. J. in answering in the negative the 

question as to whether the doctrine of 

common employment prevails in India 
in cases that in England would come un- 
der the Employer’s Liability Act refer- 
+ red to them upheld the view that a court 
in India which takes recourse to the com- 
mon law of England cannot afford to 
ignore the extent to which the common 
law itself stands abrogated by statute. 
Moreover Section 110B provides that the 
tribunal is to hold an enquiry into the 
claim and make an award determining 
the amount of compensation which ap- 
pears to it to be just. Hence the Tribu- 
nal is not left to be guided entirely by 
the old common law rule but is direct- 

ed to determine just compensation, i. e. 

compensation which would be just, in 

the prevailing facts and circumstances 
and also considering the change with 
` ithe time in the concept of justness. 

15. This is the reason why courts in 
India have applied the principles under- 
lying the Law Reform (Contributory 
Negligence) Act 1945 in holding that con- 
tributory negligence would only miti- 
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gate the liability to the extent of negli- 
gence that can be attributed but would 
not debar the claim altogether. Refer- 
ence may be made to State v. Lal Man 
Badriprasad, AIR 1954 Vindh Pra 17, 
Sindhu v. Gour Krishna, AIR 1976 Orissa 
213, Yoginder Paul Chowdhury v. Durga 
Das Punj, 1972 Acc CJ 483 (Delhi) and 
Punjab State v. Jaswant Kaur, 1973 Acc 
CJ 213 (Punj). Judicial decisions on the 
point are uniform and our attention had 
not been drawn to any. decision taking 
the contrary view. Hence, we must hold 
that the tribunal was right in apportion- 
ing the liability on its finding as to the 
deceased being guilty of contributory 


negligence, 
16. In considering the above plea 
raised on behalf of the appellant, it 


would be useful to consider another as- 
pect which the Tribunal had failed to do. 
‘Looking at the matter from that aspect 
the finding of the Tribunal that the de- 
ceased was also guilty of contributory 
negligence cannot be sustained. Here, on 
the evidence it has been established that 
the deceased was travelling seated on 
the roof of the bus. Such travelling by 
itself has been held by the Tribunal 
below to be an act of contributory negli- 
gence. But the Tribunal below failed to 
appreciate that the evidence also estab- 
lishes the position that not only the de- 
ceased but a number of passengers were 
invited by the appellant’s employees to 
travel in that manner. Being invited to 
do so it would be reasonable to think on 
the part of such passengers that they 
would be safely carried to their destina- 
tion, the bus being driven with such care 
and caution so as to ensure a safe jour- 
ney for them. Where the passengers in- 
cluding the deceased were made to 
travel in that fashion on such an assur- 
ance, contributory negligence would be 
no defence: because the deceased was not 
bound to take such care as the defen- 
dant contends but had a right to assume 
that the defendant would do things right- 
ly and carefully so as to ensure a safe 
journey for him. In the case of General 
Cleaning Contractors v. Christmas, (1952) 
2 All ER 1110 a window cleaner being 
injured owing to the negligence of the 
employer to provide hook and safety 
belts claimed damages; the employer . 
took the defence that the plaintiff could 
have avoided the injury by equipping 
himself with safety belt. The House of 
Lords negatived the plea of the employer 
and held him liable on the ground that 
where an employee works in the usual 
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manner as the employer expected him 
to do it and the employer has failed to 
take steps necessary to keep the system 
reasonably safe, the employer cannot 
contend that the employee could have 
avoided injury by himself taking pre- 
cautions. He has the right to expect the 
system to be reasonably safe having ré- 
gard to the dangers necessarily inherent 
in the operation. In our view, this prin- 
ciple is equally applicable in the present 
case because the deceased having been 
invited to travel on the roof of the bus 
and such travelling having been adopted 
as a common method for passengers at 
the instance of the employees of the ap- 
pellant, the passengers had a right to ex- 
pect that such travelling would be rea- 
sonably safe in the hands of the appel- 
lant’s employees. Viewed from this angle, 
the appellant could not have succeeded 
in his plea at all. Similar was the view 
taken by the Kerala High Court in the 
Bench decision in the case of Swaraj 
Motor Pvt. Ltd. v. T. R. Raman Pillai, 
1968 Acc CJ 127. But be that as it may 
for reasons given, we agree with the tri~ 
bunal below that even if the deceased 
was guilty of contributory negligence 
that would only mitigate the liability of 
the appellant and to the extent as as- 
sessed by the tribunal below. 

17. The appeal, therefore, fails and 
is dismissed. There will be no order for 
costs. 

B. C. CHAKRABARTI, J.:— I agree. 

Appeal dismissed, 
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Abhay Chand Mahatab, Appellant v. 
State of West Bengal, Respondent. 

A. F. O. D. No. 73 of 1969, D/- 13-12- 
1979. >- 

Land Acquisition Act (1894), Ss. 9, 25 
(2) and 11 — Notice under S. 9 — Claim 
to compensation before Collector pur- 
suant to notice can be oral or in writing 
— Therefore under S. 25 (2) to debar 
claimant from claiming compensation in 
excess of amount awarded by Collector, 
authorities must prove that no claim oral 
or written was made before Collector — 
From fact that claimant appeared during 
enquiry under S. 11 it may be presumed 
that earlier he appeared before Collector 
and preferred claim. 

S. 25 (2) is a penal provision and be- 
fore the Court debars a referring claim- 
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ant from claiming compensation in ex- 


cess of the amount awarded by the Col- . 


lector it must require strict proof that 
the claimant had made no claim before 


the Collector. S. 9 (2) does not require ™ 


that the claim to compensation pursuant 
to the notice under §. 9 (1) has to be 
made in writing before the Collector. 
This is clear from S. 9 (2) itself as it pro- 
vides that the Collector may in any case 
require such claim to be made in writing. 
It is therefore incumbent upon the au- 
thorities to prove under S. 25 (2) to the 
satisfaction of the court that no claim 
oral or in writing was made by the claim- 
ant before the Collector. It is not suffi- 
cient to prove only that no claim in writ- 
ing was filed by the claimant for pre- 
cluding him from claiming compensation 
in excess of the amount awarded by the 
Collector. AIR 1964 Pat 83, AIR 1964 Pat. 
207 and AIR 1968 Mys 319, Rel. on. 
(Para 7) 
From the fact that the claimant ap- 
peared before the Collector at the time 
of the enquiry under S. 11 for the pur- 
pose of determining the value of the ac- 
quired land it would not be unreason- 
able to presume that the claimant had 
on earlier occasion appeared before the 
Collector and preferred a claim to com- 


pensation, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1968 Mys 319 7 
AIR 1964 Pat 83 7 
AIR 1964 Pat 207 7 


Nani Coomar Chakraborty, Pashupati 
Nath Chunder and Pronab Kumar Ghosh, 
for Appellant; Sibratan Mukherjee, for 
Respondent. 


DUTT, J.:— This appeal is at the in-* 


stance of the referring claimant, Kumar 
Abhaychand Mahatab and it arises out 
of a reference case under S. 18 of the 
Land Acquisition Act, 1894. : 

2. Certain lands appertaining to the 
palace of the Maharaja of Burdwan were 
acquired by the Government for the pur- 


pose of the Burdwan University. The 
possession of the acquired lands and 
structures standing thereon was taken 


amicably even before the publication of 
the notification under S. 4. The Land Ac- 
quisition Collector made an award of 
Rs. 2,48,111.33 as compensation for the 
acquired lands. The appellant made a re- 


ference under Sec. 18 of the Land Acqui- ` 


sition Act claiming compensation at the 
rate of Rs, .2,50,000 per acre for the bastu 
land measuring 1.535 acres. He also 
claimed compensation of Rs. 4,00,000 for 
the house, Rs. 20,000 on account of the 


t 


1980 


tank measuring .46 acre with 8 pucca 
cemented ghats, and Rs. 10,000 on ac- 
count of the compound walls. Other 
-Claims were also made by him. The total 
claim that was made by him was to the 
tune of Rs. 9,42,900 including 15 per cent 
statutory compensation. 
3. During the pendency of the refer- 
ence case, a valuer was appointed at the 
instance of the appellant. The valuer 
submitted a report stating inter alia that 
the total amount of compensation that 
was payable to the appellant would be 
Rs. 4,73,108. Before the hearing of the 
reference case an application was filed 
by the State Government on March 19, 
1965 in which it was inter alia stated 
that no claim petition was filed by the 
appellant before the Collector pursuant 
to the notice under Sec. 9 of the Land 
‘-Acquisition Act and, as such, in view of 
Section 25 (2) of the Land Acquisition 
Act, the award that might be made by 
the court should not exceed the amount 
awarded by the Collector. The said ap- 
plication was directed by the learned 
District Judge, Burdwan, to be heard 
along with the reference case on May 6, 
1965. On that date an affidavit was filed 
by one S. K. Raja, who was the consti- 
tuted attorney and manager of the ap- 
pellant. In that affidavit, it was stated 
that according to the arrangement pre- 
valent at that time, the said Mr. Raja put 
in the box in the Land Acquisition Office 
a claim petition dated January 25, 1961 
regarding the acquired lands. Further it 
was stated that as the record rooms in 
the ‘Kachari’ of the appellant were all 
in the acquired house and, as at the time 
of removal of the papers, they were in 
a disarranged condition, it was not pos- 
sible to file a copy of the claim petition. 
In reply to the said affidavit, two affida- 
vits were filed— one by Banchharam 
Chowdhury, a clerk in the Burdwan Col- 
jJectorate and the other by one Sambhu 
Nath Bhattacharya, a Bench clerk of 
the Special Land Acquisition Officer, 
Burdwan. In the affidavit of Banchha~ 
ram Chowdhury it has been stated that 
a box under lock and key with only just 
enough opening at its top for inserting 
into it petitions, used to be kept in the 
verandah in front of the seat of the Spe- 
? cial Land Acquisition Officer, Burdwan 

and the key of the box used to be kept 
with him in his safe custody. He used 
to open the box soon after 12 noon and 
take out all the petitions filed in the 
box on the day and to lock the box again 
and, thereafter, used to take all those 
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petitions and enter them in the petition 
register forthwith and present the same 
before the Land Acquisition Officer for 
his orders in respect thereof. The peti- 
tion register was used to be kept on the 
tables and on shelves in the office and 
not in the custody of any office staff. It 
was averred that there was no occasion 
when any petition filed in the petition 
box by anybody was ‘not taken out by 
him from the box and not entered in 
the petition register and not made over 
to the Bench Clerk concerned. In the 
affidavit sworn by Sambhu Nath Bhatta- 
charya, the Bench clerk of the Special 
Land Acquisition Officer, Burdwan, it 
has been stated inter alia that the alleg- 
ed claim petition was not in the records 
of the Land Acquisition Case No. 25/ 
60-61, nor was it entered in the petition 
register. f 


4. At the hearing, two witnesses were 
examined on behalf of the State Gov- 
ernment. The O. P. W. 1, the Special 
Land Acquisition Collector, who dealt 
with the matter, proved the order-sheets 
of the land acquisition case concerned. 
The other witness S. K. Mitra, the Spe- 
cial Land Acquisition Collector, Burd- 
wan (O. P. W. 3), stated that there was 
a register of petitions in which petitions 
that were filed were noted. The petition 
register for 1961 of the department was 
not traceable. He made an enquiry as 
per the order of the Additional District 
Magistrate and submitted a report (Ext. 
N). In his cross-examination, he said 
that excepting the relevant petition re- 
gister, the other registers could be traced. 


5. It was contended on behalf of the 
appellant þefore the learned District 
Judge that the notice under Section 9 of 
the Act was not served on the appellant. 
Further, it was contended that the claim 
petition was filed, as averred in the affi- 
davit of the said S. K. Raja, who was un- 
fortunately not alive at the date of hear- 
ing of the reference case. The learned 
District Judge came to the finding that 
the notice under Section 9 having been 
served on the said S. K. Raja, the 
Manager and constituted attorney of the 
appellant, it was a good service. He held 
that the petition under Section 9 was not 
filed by the appellant. He took the view 
that if the claim petition had been filed, 
it would have been mentioned in the re- 
ference petition under Section 18. But no 
such statement was made in the refer- 
ence petition, although it was alleged 
therein that the notice under Section 9 
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was not served on the appellant. Upon 
the said findings, the learned District 
Judge was of the opinion that in view of 
the provision of Section 25 (2) of the 
Land Acquisition Act, the compensation, 
as awarded by the Collector, could not 
be enhanced. Accordingly, he dismissed 
the reference case. Hence this appeal. 

6 At the outset, Mr. Noni Coomar 
Chakraborty, learned Advocate appear- 
ing on behalf of the appellant, has con- 
ceded before us that as the notice under 
Section 9 was served on the Manager 
and constituted attorney of the appellant, 
that was good service and he cannot 
assail the finding of the learned District 
Judge in that regard. He, however, sub- 
mits that the learned District Judge 
should have held that the claim petition 
under Section 9 was duly filed by the 
appellant through the said S. K. Raja, 
since deceased. It is contended by him 
that the respondent has withheld the 
best evidence, namely, the petition regis- 
ter in which, as has been admitted by 
the O. P. Ws. 1 and 3, the filing. of such 
petitions used to be entered, and, accord- 
ingly, an adverse presumption should be 
drawn against the respondent. It appears 
that the appellant had taken an incon- 
sistent defence, namely, non-service of 
the notice under Section 9 and the filing 
of the claim petition. The onus to prove 
the non-filing of a claim petition un- 
doubtedly rests on the respondent. The 
petition register would have been the 
best evidence to prove whether any such 
claim petition was filed or not, but the 
said petition register was not traceable. 
There is nothing to disbelieve the evi- 
dence of the O. P. W. 3 that the said 
petition register could not be traced out. 
An enquiry was held by him, but it could 
not be ascertained at what point of time 
the petition register was lost and the 
person who was responsible for such dis- 
_appearance of the register. It may be 
that the appellant had taken an incon- 
sistent stand. But simply because of that 
it will not be right to hold that the claim 
petition was not filed. 


7. Even assuming that the claim peti- 
tion was not filed, the question is whe- 
ther in the facts and circumstances of 
the ease the provision of Section 25 (2) 
fs attracted. Section 25 (2) is a penal 
section and before the court debars a re- 
ferring claimant from claiming compen- 
sation in excess of the amount awarded 
by the Collector it must require strict 
proof of the fact that the applicant has 
refused to make a claim to compensation 
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or has omitted without sufficient reason 
to make such claim. A claim to compen- 
sation has to be made pursuant to the 
service of the notice under sub-sec. (2) 
of Section 9 which provides that the 
notice shall state the particulars of the 
land so needed, and shall require all 
persons interested in the land to appear 
personally or by agent before the Col- 
lector at a time and place therein men- 
tioned (such time not being earlier than 
fifteen days after the date of publication 
of the notice), and to state the nature of 
their respective interests in the land and 
the amount and particulars of their 
claims to compensation for such interests, 
and their objections (if any) to the mea- 
surements made under Section 8. Fur- 
ther it provides that the Collector may 
in any case require such statement to be 


made in writing and signed by the party _ 


or his agent. Section 9 (2) therefore, does 
not require that the claim to compensa- 
tion has to be made in writing before 
the Collector. The claim may be made, 
in our opinion, even orally by the per- 
son interested by appearing before the 
Collector. This is clear from the provi- 
sion of sub-section (2) itself as it pro- 
vides that the Collector may in any case 
require such statement to be made in 
writing and signed by the party or his 
agent. It is, therefore, incumbent upon 
the respondent to prove to the satisfac- 
tion of the court that no oral claim was 
made by the appellant before the Collec- 
tor either himself or through his autho- 
rised agent. In our opinion, it is not suffi- 
cient to prove only that no claim petition 
was filed by the appellant for the pur- 
pose of precluding him from 
compensation in excess of the amount 
awarded by the Collector. The view 
which we take finds support from the de 
cision of the Patna High Court in State 
of Bihar v. Anant Singh, AIR 1964 Pat 
83. In that case, it has been observed 
that it is not enough to prove that state- 
ments of claim in writing had not been 
filed before the Collector. What is to be 
proved -under Section 25 (1) is that the 


claiming|- 


applicants had not made claims to com- ' 


pensation and not that the applicants 
had not filed statements in writing be- 
fore the Collector. There is no obligation 
on the interested person to file state- 
ments in writing unless they are requir- 
ed to do so, as contemplated by S. 9 (2). 
Further it has been held in that case 
that the mere fact that they may not 
have made any statement in writing is 


not sufficient to uphold the contention 


+, 
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based on Section 25 of the 
there is evidence to show that the ap- 
plicants had not made any oral claim 
before the Collector and there is suffi- 


Act, unless 


~ cient evidence to prove that valid notices 


had been served upon them under S. 9 
of the Act. The said decision was follow- 
ed in State of Bihar v. Jehal Mahto, 
ATR 1964 Pat 207. The same view has 
been expressed by the Mysore High 
Court in Special Land Acquisition Offi- 
cer, City Improvement Trust Board, Ban- 
galore v. Chikkaboranna, AIR 1968 Mys 
319. 

8 Now we are to see whether the 
appellant had made an oral claim. It ap- 
pears from the order-sheet of the Col- 
lector (Ext. A/1) that on January 25, 1961, 
he made an entry that no claim petition 
was filed. On that date he fixed Febru- 


. ary 1, 1961 as the date of enquiry under 


Section 11 and directed the issue of no- 
tice to the person interested. The only 
person interested was the appellant. 
Such an enquiry was held on February 
1, 1961 and it appears from the award- 
note of the Special Land Acquisition Offi- 
cer, Burdwan (Ext. Q) that the manager 
of the appellant was present at the time 
of the enquiry. It is, therefore, apparent 
that the appellant through his manager 
appeared before the Collector at the 
time of enquiry under Section 11. Such 
appearance was not without any purpose. 
Obviously the enquiry was made for the 
purpose of determining the value of the 
acquired lands. From this fact it will not 
be unreasonable to presume that the 
manager of the appellant had on earlier 
occasion appeared before the Collector 
and preferred a claim to compensation 


Jon behalf of the appellant. It is also ap- 


parent that the appellant had been dili- 
gently taking steps in the matter of de- 
termination of compensation by the Col- 
lector. The award of the Collector was 
made on February 25, 1961 and on March 
1, 1961 the appellant had withdrawn the 
amount awarded under protest. The ap- 
pellant also filed an application before 
the Collector that he would make an ap- 
plication for reference under Section 18 
and thereafter he did file an application 
for reference. The evidence which we 


‘have from the records indicates that the 


appellant had made an oral claim te 
compensation before the Collector. In 
any event, the onus was on the respon- 
dent to prove that no such oral claim 
was made by the appellant to the Col- 


lector. As has been stated already, with-' 


out strict proof that no such claim was 


Koppers India Pvt.: Ltd. v. Bal Raj Chawla 


= 


Cal. 173 


made by the owner of the land, he can- 
not be held to be hit by the penal pro- 
vision of Section 25 (2). It appears that 
both the parties as also the learned Dis- 
trict Judge proceeded on the basis that 
the appellant was to make his claim in 
writing pursuant to the service of the 
notice under Sec. 9. Accordingly, nei- 
ther any argument was advanced on be- 
half of the appellant as to whether the 
respondent had been able to prove that 
any oral claim was made by the appel- 
lant before the Collector, nor did the 
learned District Judge consider the same 
before coming to the finding that the 
appellant was precluded from claiming 
compensation in excess of the amount 
awarded by the Collector. : 

9. In the circumstances mentioned 
above, we are of the view that the evi- 
dence adduced by the respondent does 
not justify the order of the learned Dis- 
trict Judge precluding the appellant 
from proceeding with the reference case 
claiming a higher amount of compensa- 
tion. The order of the learned District 
Judge is, accordingly, set aside and he 
is directed to dispose of the reference 
case on merits in accordance with law. 

1@. This appeal is allowed. But in the 
facts and circumstances of the case, there 
will be no order for costs. The learned 
District Judge is directed to dispose of 
the reference case on merits as expedi- 
tiously as possible. 

SHARMA, J.:— I agree, 


Appeal allowed. 
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BIMAL CHANDRA BASAK, JJ. 
Koppers India Pvt. Ltd., Petitioners v. 
Bal Raj Chawla and others, Respondents. 

Appeal No. 77 of 1975, D/- 10-12-1979." 

Arbitration Act (1940), S. 34 — Scope 
— Suit challenging validity of contract 
containing arbitration agreement — Could 
not be stayed under S. 34. M. S. No. 530 
of 1970, D/- 23-8-1974 (Cal), Reversed. 

In the instant case disputes raised in 
the plaint related to the validity and the 
existence of the contract itself. That 
could. certainly not come within the scope 
of the arbitration clause agreed to by 


and between the parties. It would not be 
Pea E RN 


*M. S. No. 530 of 
(Cal). 
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so wide as to cover the disputes as raised 
in the plaint. Therefore the suit cannot 
be stayed under S. 34 of the Act. M. S. 
No. 530 of 1970, D/- 23-8-1974 (Cal), Re- 


versed. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1969 Cal 374 

AIR 1949 Cal 179 5 


RAMENDRA MOHAN DATTA, J.:— 
This appeal arises from the judgment 
and order dated 23rd August, 1974 of 
Sabyasachi Mukharji, J. passed in an ap- 
plication under Section 34 of the Arbi- 
tration Act, 1940. The learned Judge has 
by an order stayed the suit, being Suit 
No. 530 of 1970 filed by the appellant 
herein, in terms of prayer (a) of the pe- 
tition. Regarding the defendants Nos. 2 
and 3 the learned Judge ordered that 
the stay, as against the said defendants 
2 and 3 was to be operative only during 
the pendency of the arbitration proceed- 
ing between the petitioner and the re- 
spondent No. 1 and it was only after the 
completion of the said arbitration pro- 
ceeding that the respondent No. 1 would 
be at liberty to proceed with the suit 
herein being No. 530 of 1970 as against 
the said two defendants. 

2. The matter arises out of a sub-con- 
tract which was sought to be given in 
favour of the respondent No. 1 Balraj 
Chawla by and on behalf of the appel- 
lant herein. There were two contracts 
and the second contract provided the fol- 
lowing arbitration clause: 

"In the event of any dispute or dif- 
ference at any time arising between us, 
on any matter concerning the execution 
of this work, such dispute or difference 
shall be submitted to and be decided by 
the arbitration of two arbitrators, one 
to be appointed by each party to the dis- 
pute or difference. The arbitrators shall 
appoint an umpire before taking upon 
themselves the burden of the reference, 
This is subject to ‘Indian Arbitration 
Act, 1940.” j 

3. By their letter dated 24th Septem- 
ber, 1969 Messrs. Orr, Dignam & Co., 
wrote to Messrs. P. K. Deb & Co. that 
their clients the appellants herein no- 
minated an arbitrator to arbitrate “Upon 
all disputes between your client and our 
clients under the agreement dated 29th 
October, 1968 and 30th December, 1968 
and otherwise.” 

4. The question for consideration here 
is about the scope and ambit of the arbi- 
tration agreement in relation to the dis- 
putes as raised in the plaint filed on be- 
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half of the appellant. We have consider- 
ed the plaint very carefully and to our 
mind, the disputes raised therein are not 
covered by the arbitration clause con- 
tained in the contract. The disputes rais- 
ed in the plaint relate to the validity 
and the existence of the contract itself. 
That can certainly not come within the 
scope of the arbitration clause agreed to 
by and between the parties herein. It is 
not so wide as to cover the disputes as 
raised in the plaint. 


5. The learned Judge of the Court 


below has gone into the merits of the. 


case to find out if the case in the plaint 
is a bona fide one. The learned Judge 
has not considered the decision in the 
case of Johurmull Parasram v. Louis 
Drevfus & Co. Ltd, AIR 1949 Cal 179. 
The question which arose there was whe- 
ther the claim as pleaded was a claim 
under the contract containing an arbi- 
tration clause. There it was held that 
the claim was wholly independent of the 
contract and under such circumstances, 
the court could not stay the suit al- 
though it was satisfied that the frame 
of the suit was merely a means of avoid- 
ing the consequences of alleging the true 
nature of the claim. In our opinion, the 
principles laid down in that case applies 
to the facts of the case before us and on 
that ground alone the suit should not be 
stayed. It is too early to presume that 
at the trial the plaintiff's case in the 
plaint would be found to be totally un- 
meritorious. It might very well be that 
the plaintiff might succeed in establish- 
ing the allegations made in the plaint, 
Be that as it may, it is not for the court, 
dealing with an application under Sec- 
tion 34 of the Arbitration Act, 1940, 
go into the merits of the allegations made 
therein which on the face of it are out- 
Side the ambit of the arbitration clause. 

6. There are two other parties who 
have been impleaded in the suit but they 
are not parties to the arbitration agree- 
ment. That being so, there is possibility 
of multiplicity of proceedings as against 
such parties. 

7.. There is yet another point which 
has been raised by Mr. Chakravartty ap- 
pearing on behalf of the appellant here- 
in. At the time the matter was called 
on, the learned Advocate on Record ap- 
pearing on behalf of the respondents 
mentioned that he had no instructions 
to proceed in the matter on behalf of 
his clients who were respondents herein. 
He asked for leave to retire and leave 
was granted and he retired from the 
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proceeding. Mr. Chakravartty contends 
on the basis thereof that the conduct of 
the respondents in not giving instruc 
tions to the Advocate on Record to pro- 
ceed with the matter, would indicate 
that they are not ready and willing at all 
to go to arbitration at this stage. In any 
event, the respondent No. 1 who is bound 
by the arbitration agreement is not ready 
and willing to go to arbitration. That 
being so, the stay already granted should 
be vacated and the matter should be pro- 
ceeded in court. It is contended that one 
of the conditions for grant of stay is 
that the party who is asking for stay 
must be ready and willing to go to arbi- 
tration not only at the time of making 
the application but also up to the date 
of hearing of the matter. The appeal be- 
ing the continuation of the original pro- 
ceedings, the respondent No. 1 must be 
ready and willing to go to arbitration 
even up to this stage and if the court is 
satisfied that the respondent No. 1 is not 
ready and willing to do so, then the court 
should vacate the order for stay on that 
ground alone, 


8 Mr. Chakravartty has relied on a 
decision in the case of Asiatic Shipping 
Co. (P.) Ltd. v. P. N. Djakarta Lloyd, 
AIR 1969 Cal 374. In our opinion, in view 
of our decision on the previous point 
that the disputes mentioned in the plaint 
are not covered by the arbitration clause 
and the stay already granted by the 
Court below is liable to be vacated on 
that ground alone, it is not necessary to 
go into this question and we leave the 
matter open, so that the same might be 
decided in a suitable action in future. 
That being the position, we hold that the 
learned Judge was not right in coming 
to his finding by exercising his discre- 
tion in favour of granting the stay. The 
learned Judge also went into the ques- 
tion of allegations of fraud in the plaint 
and considered the question of granting 
of stay in that connection. It is not ne- 
cessary also to decide that point here. 


9. We, accordingly, hold that the ap- 
peal must be and is hereby allowed and 
the stay granted, as aforesaid, by the 
Court below is set aside. The suit shall 
proceed accordingly. 

10. In the facts and circumstances of 
this case, there would be no order as to 
costs. 


BIMAL CHANDRA BASAK, J.:— I 
agree. 
Appeal allowed, 


State v, Bidhu Bhusan 


Cal. 175 
AIR 1980 CALCUTTA 175 
D. C. CHAKRABORTI, J. 


State of West Bengal, Petitioner v. 
Bidhu Bhusan Mitra Chowdhury, Oppo- 
site Party. 


Civil Rule No. 3565 of 1965, D/- 19-9- 
1979. 

(A) Constitution of India, Art. 227 — 
Proceeding under S. 5-A of the W. B. 
Estates Acquisition Act — State though 
not a party to the transfer bona fides 
whereof is enquired into, it can challenge 
an adverse order. (W. B. Estates Acqui- 
sition Act (1 of 1954), S. 5-A and R, 9 (e) 
of the Rules). 


The State Government which was not 
responsible for the transfer of land 
effected during the period referred to in 
S. 5-A of the W. B. Estates Acquisition 
Act could not be regarded as a party to 
the transfer. Though so, it was vitally 
interested in the enquiry under that 
provision for ascertaining if the concern- 
ed transfer were bona fide and therefore 
not entered into for evading the Act 
and/or for the purpose of seeing that the 
enquiry was properly conducted and such 
transfers as were not bona fide were 
held to be so. Thus viewed, the State 
should be held entitled to challenge an 
adverse order made by the Special Judge 
on an appeal under S. 5-A (6) of the 
above Act invoking Art. 226 of the Con- 
stitution. It is also significant to’ note 
that R. 9 (e) which applies to appeals 
under S. 5.-A (6) requires notice of the 
appeal to be given to the Collector who 
represents the State. TLR (1966) 1 Cal 
495, Ref. (Paras 8 & 11) 


(B) W. B. Estates Acquisition Act (1 
of 1954), S. 5-A — Scope and object of 
enquiry under S. 5-A. 


Although at the latest on the Ist day 
of Baisakh of the Bengali year 1362 all 
the estates did vest in the State by noti- 
fication under S. 4 of the W. B. Estates 
Acquisition Act the circumstance that 


pending passing of the Bill seeking to 
amend the Act by introducing S. 5-A 
there were many transactions which 


were colourable and collusive to evade 
the Act or for getting more compensa- 
tion is sought to be remedied. The en- 
quiry under S. 5-A is directed to ascer- 
taining transfers effected during that 
period are bona fide in which event they 
deserve to be considered for computing 
the extent of land held by the person 
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concerned. If the transfers are found to 
be colourable or collusive, they are 
ignored. (Paras 8 & 13) 


(C) W. B. Estates Acquisition Act (1 
of 1954), S. 5-A — Revenue Officers and 
the appellate authorities are not judges 
in their own cause — Provision not un- 
constitutional for conferring quasi-judi- 
cial functions on the executive — State 
mot barred from challenging adverse 
orders by the authorities invoking Arti- 
cles 226, 227 or 228 of the Constitution. 
(Constitution of India, Arts. 226, 227 and 
228). 

Notwithstanding that the executive, 
the legislature and the judiciary are 
three different limbs of the State and 
ordinarily perform the only functions in 
its exclusive jurisdiction, such a rigid 
separation of powers is not possible in 
the complexity of modern social condi- 
tions and expanding activities of the 
Government. Our Constitution neither 
provides for a rigid separation of powers 

nor prohibits conferment of judicial or 
- quasi-judicial powers on the Govern- 
ment, like the entrustment of enquiry 
contemplated by S. 5-A of the W. B. 
Estates Acquisition Act on the Revenue 
Officers and hearing of the appeals there- 
from on the Special Judges appointed for 
the purpose. Conferment of such powers 
on the executive would not prevent it 
from challenging the result of the en- 
quiry before the High Court invoking 
Arts. 226, 227 or 228 of the Constitution, 
Imposition of such a bar would also 
amount to violation of natural justice 
principles. ILR (1966) 1 Cal 495, AIR 
1973 Cal 148 (SB) and Halsbury’s Laws 
of England, Simonds Edition Vol. VII, 
Art. 409, Rel. on, 

(Paras 9, 11, 13 to, 15) 


(D) Constitution of India, Art. 227—Ap- 
peal under S. 5-A (6), W. B. Estates Ac- 
quisition Act by Special Judge — Inter- 
ference by H. C. acting under Art. 227 
when possible. (W. B. Estates Acquisi- 
tion Act (1 of 1954), S. 5-A (6). 

The order of the Special Judge in an 
appeal under S. 5-A (6) of the above 
W. B. Act could be disturbed by the 
H. C, exercising its power of superin- 
tendence under Art. 227 of the Constitu- 
tion where the Special Judge could be 
said to have gone beyond the bounds 
such instances being, “(a) when the Court 
or Tribunal below outstrips the limits 
of its jurisdiction, (b) acts in excess of 
the authority vested in it by law, (c) acts 
within the limits of its authority but not 
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within letter and spirit of law, (d) con- 
travenes the Act or the Rules, (e) where 
there are flagrant violations of law, (f 
where the findings are not supported by 
any evidence or based on no evidence, 
or (g) where there is miscarriage of jus- 
tice.” ILR (1966) 1 Cal 495 and AIR 1963 
SC 404, Rel. on. (Paras 16, 17 & 19) 

(E) W. B. Estates Acquisition Act (1 
of 1954), S. 5-A (1) and 5-A (7) (ili) — 
Deed being one of gift and executed by 
the father in favour of his sons during 
the period referred to under S. 5-A (1) 
held attracted the presumption under 
S. 5-A (7) (iii) that it was not bona fide. 


(Paras 19 & 21) . 


Cases Referred: Chronological Paras 
AIR 1973 Cal 148 (SB) 9 
ILR (1966) 1 Cal 495 &, 14, 16 
AIR 1963 SC 404 ; 17 

A. N. Banerjee and Tapan K. Sen- 
gupta, for Petitioner, Swadesh Bhushan 
Bhunia, for Opposite Party. 

ORDER:— This Rule arising out of an 
application under Article 227 of the Con- 
stitution of India is directed against an 
order made by the Special Judge in an 
appeal under sub-section (6) of Sec. 5-A 
of the West Bengal Estates Acquisition 
Act preferred from the decision of the 
Revenue Officer taken in a proceeding 
under Section 5-A of the said Act. 

2, The facts relevant for the present 
purposes are as follows: 

3. The concerned Assistant Settle- 
ment Officer started proceedings under 
Section 5-A of the said Act for holding 
enquiry into the alleged transfer of 
71.07/5 





acres of land by Jyotindra 
12 
Mitra Chowdhury, the father of the pre- 
sent opposite parties Nos. 1 to 3 in their 
favour. The case of the opposite parties is 
that the transfer was made by a regis- 
tered Nirupanpatra executed on Sep- 
tember 5, 1953 and registered on Septem- 
ber 18, 1953. The further case of the op- 
posite parties Nos. 1 to 3 is that their 
father on February 26, 1953 by an un- 
registered schedule showing allotment 
of different lands to his three sons, that 
is, the opposite parties Nos. 1 to 3, trans- 
ferred the lands in question and made 
over possession to them and that the op- 
posite parties Nos. 1 to 3 have been pos- 


sessing the lands as per the said Schedule © 


since February 26, 1953. 

4. The case of the State of West Ben- 
gal, the petitioner, is that the transfer in 
question took place between the period 
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. of mischief, namely, May 5, 1953 and the 
date of vesting of the estates in the 
State. The Schedules referred to above 
were unregistered, antedated documents. 
As the transfer was made within the 
period referred to in sub-section (1) of 
Section 5-A of the said Act and as the 


transfer was in favour of the sons of the . 


transferee who had lands in excess of 
the ceiling prescribed by the West Ben- 
gal Estates Acquisition Act, the transfer 
was not a bona fide one and should, 
therefore, stand cancelled. 


5. The 
on consideration of the materials before 
him came to the conclusion that the 3 
unregistered schedules were nothing but 
antedated documents created by said 
Jatindra Lal Mitra Chowdhury, the fa- 
ther of the opposite parties Nos. 1 to 3 
for avoiding enquiry under Section 5-A 
of the West Bengal Estates Acquisition 
Act (hereinafter referred to the said 
Act). He also found that the Nirupan- 
patra executed by the said Jatindra in 
favour of his sons, the opposite parties, 
was a colourable device for the purpose 
of retaining more lands than what the 
prescribed ceiling permits. The Assistant 
Settlement Officer accordingly found 
that the transfer sought to be effected 
by the said Nirupanpatra was not bona 
fide and should as such stand cancelled. 


6. The learned Special Judge revers- 
ed the findings of the Assistant Settle- 
ment Officer and declared the impugned 
transfer to be bona fide. 


. % Mr. A. N. Banerjee, the learned 
Advocate for the State of West Bengal, 
the petitioner, contended that the learn- 
ed Judge went beyond the bound of his 
authority: in reversing the findings of the 
Assistant Settlement Officer solely on the 
basis of conjectures and mistaken view 
of law. It will appear from the 3 sche- 
dules (Exts. B, C and D) which were al- 
leged by the petitioners to have been 
executed on February 26, 1953 by said 
Jatindra that they contained a list of 
some lands and did not and could not 
have effected any transfer of such lands. 
The Nirupanpatra (Ext. A) which was 
executed on September 5, 1953 and regis- 
tered on September 18, -1953 would show 
clearly that transfer of the lands in 
question was made by that instrument, 
gamely, the Nirupanpatra. : Admittedly, 
the said Nirupanpatra was executed and 
registered within the period referred to 
in-sub-section. (1) of Section.5-A of the 
< 4980 ;Cal/12 . VI G-—-16...2.-: 7 
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Assistant Settlement Officer - 


_ had as 
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said Act. That being so, and when the 
Assistant Settlement Officer was of opin- 


‘fon that there were prima facie reasons 
_for believing that the transfer was not 
bona fide the proceeding under Sec. 5-A 


of the said Act. was validly and: legally 
initiated 

8 Mr. S. B. Bhunia, the learned Ad- 
vocate appearing for the opposite parties 
argued that as it was already held in the 
case. of Ambujakhya Mukherjee v. The 
State, ILR (1966) 1 Cal 495 that the State 


. could not be regarded as a party to a 


transfer which is the subject-matter of 
enquiry under Section 5-A.of the said 


.Act, it had no right to come up in revi- 


sion before this Court. Mr. Bhunia argu- 


_ed that in the case of Ambujakhya Mu- 


therjee (supra) the contention that the 
provision of Section 5-A of the said Act 
was unconstitutional as the State was 
both a Judge and a prosecutor was re- 
pelled by the Court on the footing. that 
the State could not, having regard to the 
provisions of that section, be regarded as 
a party to the proceeding. The scope of 
enquiry under Section 5-A of the said 
Act was very limited and the enquiry 
was to be directed to ascertain whether 
a transfer which was made within the 
period referred to in Section 5-A of the 
said Act was bona fide or not. It has been 
rightly pointed out by P. B. Mukharji, 
J.. (as his Lordship then was) in his de- 
cision rendered in Ambujakhya’s~ case 


supra) that the State Government was 
.not responsible for the transfer 
- was being investigated under Section 5-A 


which 


of the Act and that the State Govern- 
ment was not, therefore, a party to the 
transfer under the enquiry. It was fur- 
ther pointed out in that decision that the 
transferor and the transferee were en- 
gaged in the transfer in full view of the 


. Statute announcing that on a particular 


date the lands were to vest in the Gov- 
ernment, that before that date of vest~. 
ing came private transfers were made 


.in many cases obviously with a view to 


preventing the lands from vesting in 
the State, that the amendment of the said 
Act whereby Section 5-A was introduced 
its object the prevention of such 
evasion of the Statute by authorising the 


. Government to start enquiry only in’ spe- 


cific cases of transfer, of particular 
classes and between particular dates, 
that the Officer. of the State Government 
to whom powers were delegated under 
Section 5-A (4) and who had. to work- 


according to the- elaborate procedure 
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laid down in Section 5-A (5) in an appeal 
under Section 5-A (6) could not be said 
to be the persons who were combining 
the roles of the prosecutor, judge and the 
party and that such an argument was 
entirely wrong not only on the interpre- 
tation of the Act but also on the scheme 
provided therein. In that view of the 
matter the argument that the provisions 
of Section 5-A were unconstitutional was 
held to be of no substance. C. N. Laik J. 
also held in the case of Ambujakhya 
(supra) that the theory that a man should 
not be a Judge in his own cause was not 


applicable in the case of institu- 
tional causes -or interest but 
that theory had application only 


to personal and pecuniary interest of a 
man but it cannot be said that as the 
State was not a party properly so-called 
to a proceeding under Section 5-A, it 
cannot have right to proceed against the 
decision of the Special Judge whereby 
he disposes of an appeal from the decision 
of the Revenue Officer. Section 5-A, as 
already indicated, was introduced with a 

‘iview to preventing evasion of the appli- 
cation of the said Act. The consequences 
of such evasion would be to prevent 
lands from vesting in the State. - Thus, 
even though strictly speaking the 
is not a party to a proceeding under. Sec- 
tion 5-A which is initiated by either the 
State itself or by an Officer referred to 
in Section 5-A the State is vitally inter- 
ested in seeing that the enquiry is duly 
held and such transfers as are not bona 
fide are held to be so. It has every right 
to support its own order or an order 
made by its Officer under Section 5-A of 
the said Act. In these circumstances I 
find no substance in the . contention of 
Mr. Bhunia. 


9. There can be no doubt that the 
State has three distinct functions, name- 
ly, executive, legislative and judicial. 
The executive, the legislature and’ the 
judiciary are three distinct limbs of the 
State and they have distinct duties to 
perform. Ordinarily there should be- no 
inroad made by any of these three limbs 
into the domain of the others. But it is 
rightly observed in the decision of S. K. 
Dutta, J. in Bafatulla Mukhtear v. State 
of West Bengal, AIR 1973 Cal 148 (SB) 
that in the complexity of modern social 
conditions and expanding activities of the 
Government, it is no longer possible to 
maintain a rigid separation of powers, 
that in our Constitution -while there is 

Ino rigid separation of powers there is 
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also no provisions therein prohibiting 
conferment of judicial and quasi-judicial 
powers on the Government, that the 
practice in modern times has been to 
set up by law independent: Tribunals 
vested with judicial powers of the State 
to adjudicate specified disputes of impor- 
tance between: the subjects or between! 
the State and its subjects and that very 
often even the Government is invested 
with the judicial powers of the State tol 
adjudicate such disputes. Regarding the 
limited scope of enquiry under Sec. 5-A 
and the constitutionality of the provisions 
of Section 5-A S. K. Datta J. makes the 
following observation in the case refer- 
red to above: 


_ “Section 5-A of the West Bengal Act 
1 of 1954, on the other-hand, is concern- 
ed with an enquiry as to whether any 
transfer of land within a certain period 
amounts to defeating the purposes of the 
Act, and the consequences following the 
findings. The proceeding here is initiated 
not at the instance of any party interest- 
ed in the transaction but by the execu- 
tive itself in implementing the policy of 
legislation and the provisions of the Act. 
The enquiry, in essence, is to.examine, 
for the purpose of the Act, if the trans- 
fer is ‘bona fide’ as defined in the section 
and parties have been given opportunity 
to adduce evidence in support of the 
‘bona fide’ character of the transaction. 
There is thus no lis between the parties 
to the transaction in the enquiry and 
the State Government is not required to 
decide rights between the transferor and 
the transferee and the decision in the 
enquiry, it is expressly provided, will not 
affect the rights the parties otherwise 
may have against each other. There is no 
scope for any representations by the par- 
ties of their respective cases or rights 
nor is the decision directly capable of 
execution. For all these reasons it is not 
possible to hold that in the exercise of 
functions under Section 5-A, the State 
Government, in any way, exercises judi- 
cial functions or acts as a Tribunal or 
otherwise usurps the functions of the 
judicial organ of the State. Assuming 
that under Section 5-A, the State Gov- 
ernment is invested with’ the judicial 
powers, in absence of any rigid separa- 
tion of powers or any provisions in res- 
pect thereof in our Constitution, it will 
not be possible to hold, in view of the 
modern practice prevailing in other coun- 
tries including ours and also of the above 
authorities that conferment of such pow- 
ers in the State Government is, in any 
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way unconstitutional or ultra vires the 
Constitution.” . 


10. S. K. Datta, J. quotes with ap- 
proval the following from Halsburys 
Laws of England, Simonds Edn. Vol. VII, 
Article 409: ‘ 


“The executive: Although the legis- 
lative, executive and judicial powers are 
formally distinct, it is not the case that 
legislative functions are exclusively per- 
formed by .the legislature, executive 
functions by the executive, or the fudi- 
cial functions by the judiciary. Execu- 
tive functions are incapable of compre- 
hensive definition, for, they are merely 
the residue of the functions of the Gov- 
ernment after legislative and judicial 
functions have been taken away........ s 


In the performance of these functions 
publie authorities are bound to issue 
orders which are not far removed from 
legislation and to make decisions affect- 
ing personal and proprietary rights of 
individuals, which, while not strictly ju- 
dicial are quasi-judicial in character, 
Discretionary action of both these types 
must now be considered normal on the 
part of the executive.” l 


11. Further, Rule 3-B lays down the 
procedure to be followed in the matter 
of disposal of appeals under Section 5-A 
(6) of the said Act. According to that 
Rule the procedure laid down in Rule 9 
for disposal of an appeal under Sec- 
tion 11 (2) of the said Act shall, mutatis 
mutandis, apply to the procedure for dis- 
posal of an appeal under Section 5-A (6). 
Rule 9 (e) lays down that the Special 
Judge shall fix a date for hearing of the 
appeal within 6 weeks of the presenta- 
tion of the petition and shall cause nos 
tice thereof to be served on the Collec- 
tor within 10 days from the date of pre- 
sentation of the petition. This shows that 
the Collector who represents State shall 
be given an opportunity of being heard 
before disposal of an appeal under Sec- 
tion 5-A (6). ` 

12. According to the provisions of 
Section 4 of the said Act as a result of 
declaration made by a notification issued 
by the State Government all estates and 
the rights of every intermediary in each 
such estate situated in any district or 
part of a district specified in such notifi- 
cation shall vest in the State free from 
all incumbrances. Such notification 
shall have to be issued so as to 
ensure that the whole area to 
which the said Act extends vests in 
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the State on or before the ist day of 
Baisakh of the Bengali year 1362. 

13. There can, therefore, be no deny- 
ing the fact that all estates did vest in 
the State at the latest on the ist day of 
Baisakh of the Bengali year 1362, When 
the Bill seeking to amend the said Act 
by introduction of Section 5-A was on 
the legislative anvil many transactions 
which were colourable and collusive 
were made with a view to retaining more 
land or getting greater amount of com- 
pensation. Thus, by transfers which were 
not bona fide the State was sought to be 
deprived of lands which would as a re- 
suit of the operation of the said Act have 
vested in the State. Accordingly, the 
State is vitally interested in seeing that 
the scheme and object of the said Act be 
not defeated by unscrupulous and mala 
fide transfers, When an order is made 
either by the State or the Officer con- 
cerned under Section 5-A and a party 
aggrieved prefers an appeal before the 
Special Judge under Section 5-A (6) the 
State has every right to defend the order 
made by it or by its Officer, That is why 
the State was impleaded as a party re- 
spondent in the memorandum of appeal 
preferred before the Special Judge and 
there was a provision made for service 
of notice of such appeal on the State 
by the Special Judge. Accordingly, the 
contention of Mr. Bhunia that the State 
has no locus standi is of no substance. 

14. Further, Mr. Bhunia’s argument 
that when the State itself appoints the 
Special Judge under Section 5-A (6) the 
State cannot figure as party before the 
Special Judge. Section 5A (6) lays down 
the qualifications to be possessed by one 
so that he may be appointed a Special 
Judge. As already pointed out there can 
be no rigid separation of powers and in 
a modern State it is not possible that dif- 
ferent limbs of the State will perform 
the only functions in its exclusive juris- 
diction. The executive is at times to exer- 
cise powers involving quasi-judicial func- 
tions. Conferment of such powers cannot 
therefore be challenged as unconstitu~ 
tional. It was rightly held in said Ambu- 
jakhya’s case (supra) that having regard 
to the scheme of the said Act under Sec- 
tion 5A, in particular, Revenue Officers 
and appellate authorities cannot be said! 
to be judges in their own cause. In the 
present case, therefore, only because it 
is the State that appoints a Special Judge 
it-cannot be said that in an appeal before 
the Special Judge under Section 5A (6) 
the State can have no right of an audi- 
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ence or that the State cannot challenge | 


the order of the Special. Tribunal before 
the High Court under the provisions of 
Article 226, 227 or 228 as the case may 
be. Further, there are certain safeguards 
provided by law. The State can appoint 
a Special Judge only from among the 
persons who had been or is a District 
Judge or Additional District Judge. A 
Special Judge so appointed is also sub- 
jected to the power of superintendence 
of the High Court. 

15. The State should have a right to 
defend its own order before the Special 
Judge. If the State were deprived of 
such a right such deprivation would go 
against principles of natural justice. 

16. Mr. Bhunia further argued that in 
exercise of its power of superintendence 
under Article 227 of the Constitution 
this Court was not competent to go into 
question of fact or law and cannot dis- 
turb the findings of fact arrived at by 
the Special Judge, however, erroneous 
they be, nor was this Court competent 
to interfere even if the Special Judge 
erred in law. It is by now settled law 
that in exercise of its’ power of superin- 
tendence under Article 227 of the Con- 
stitution the High Court can interfere 
when the Special Judge goes beyond the 
bounds of his authority. C. N. Laik, J. 
in his judgment in said Ambujakhya’s 
case gives a list of circumstances where 
the Special Judge may be said to have 
gone beyond the limits of his authority 
necessitating the exercise of the power 
of superintendence of this Court under 
Article 227 of the Constitution. The fol- 
lowing are those cases: 

(a) when the Court or Tribunal below 
outstrips the limits of its jurisdiction, 

(b) acts in excess of the authority vest- 
ed in it by law. . 

(c) acts within the limits of its autho- 
rity but not within letter and spirit of 
law, 

(d) contravenes the Act or the Rules, 

(e) where there are flagrant violations 
of law, 

(£) where the findings are not support- 
ed by any evidence or based on no evi- 
dence, or 

(g) where there is miscarriage of jus- 
tice. 

17. The State of Orissa v. Muralidhar 
Jena, AIR 1963 SC 404, is also an autho- 
rity for the proposition that if the im- 
pugned findings recorded by the Admin- 


istrative Tribunal are not supported by. 


any evidence the High Court would. be 
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justified in setting aside such findings: 
I am not oblivious of the fact that thej — 
power of superintendence conferred on 
High Court by Article 227 of the Con- 
stitution has to be exercised most spar- 
ingly and only for the purpose of keep- 
ing the Subordinate Courts within the 
bounds of their authority and not for 
correcting mere errors, whether of fact 
or law. The Special Tribunal must act 
judicially. If it does not so act it is a case 
of improper exercise of jurisdiction. 


18. Mr. Banerjee, appearing on þe- 
half of the State, contended that the Spe- 
cial Judge based his conclusions on mere 
conjectures and that accordingly it acted 
beyond the limits of its authority in re- 
versing the decision of the Assistant 
Settlement Officer whose findings are 
supported by the materials on record. 
The learned Special Judge was of the 
view that if it be found that since Feb- 
ruary 26, 1953 which is the date of exe- 
cution of the unregistered schedules of 
property (Exts. B, C & D) the sons of . 
Jatindra were in possession of the lands 
it had to be held that the transfer was 
a bona fide one. There can be no trans- 
fer effected by the schedules of proper- 
ties (Exts. B, C and D). Further the ma- 
terials relied upon by the learned Spe- 
cial Judge are the said Schedules, some 
receipts showing payment of Union Board 
Taxes, Municipal Taxes and receipt 
granted by the State. Some papers show- 
ing that no tax was payable by the said 
Jatindra Lal Mitra Chowdhury as he 
was found to be in possession of about 2 
acres of land and he transferred other 
lands in favour of his sons, and a levy 
order dated May 13, 1964 were filed. It 
is significant in this regard to note that 
the receipts showing payment of Union 
Board: Tax, Municipal Tax and payment 
of rent to the Government are all bear- ': 
ing dates long after the date of said Ni- 
rupanpatra whereby the transfer of the 
lands in question were sought to be 
made in favour of the sons by their 
father Jatindra. The papers showing that 
Agricultural income-tax was not payable 
related to a case of the year 1959-60. So 
those papers also were in respect of a 
period long after the said Schedules. The 
said levy order was dated May 13, 1964, 
that is, long after the date of the said 
Schedules. In the circumstances, these 
are all papers which do not in any way 
prove possession of the lands in question 
by the sons of Jatindra at any time be- 
fore the execution of the said Nirupan- 
patra. Accordingly, - all. those „papers 
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were of no assistance’ to the opposite 
parties so far as the question of posses- 
sion of the lands by them since the time 
of the schedules is concerned. Thus, the 
documentary evidence available could at 
best prove the possession of lands by 
sons of Jatindra from after the date of 
Nirupanpatra. In these circumstances, 
‘ the. Assistant Settlement Officer was 
wholly justified im concluding that the 
schedules were antedated documents 
created for the purpose of proving the 
alleged story that Jatindra put his sons 
in possession of the property mentioned 
in the Schedules from the time of the 
execution of the schedules referred to 
above. Further, the unregistered Sche- 
dules could in no way have effected trans- 
fer of the lands in question. The oral 
testimony regarding possession of the 
lands in question by the sons of Jatindra 
was also wholly unsatisfactory. Aditya 
Jena who claims - to have written the 
Schedules spoke of the distribution of 
lands in 1359 B. S. and the commence- 
ment of possession in 1360 B. S. He spoke 
of separate payment of Union Board Tax 
by the sons but the documentary evi- 
dence referred to above shows that this 
statement was entirely incorrect. Fur- 
ther, this witness stated that since the 
execution of Nirupanpatra Jatindra Babu 
did not exercise any act of possession 
over the lands and in course of cross- 
examination he said that since the execu- 
tion of Nirupanpatra the sons resorted 
to separate cooking. Ramprasad who 
claims to be a bargadar is a resident of 
a place 6 miles away from the lands in 
question and does not know names of 
Jatindra’s sons except that of Phani. Fur- 
ther he admitted that his name was not 
recorded as a bargadar and there was no 
receipt showing debvery of share pro- 
duce. 

19. This being the state of evidence, 
I cannot but agree with the learned law- 
yer for the petitioner, the State, that the 
learned Special Judge in reversing the 
decision of the Assistant Settlement Offi- 
cer proceeded wholly on the basis of con- 
jectures. His findings are not supported 
by evidence. Further the learned Spe- 
cial: Judge proceeded on the footing that 
the said Nirupanpatra was a deed of 
settlement and is not a deed of gift and 
that accordingly it is not transfer within 
the meaning of Section 5-A (7) (iii). The 
habendum and the operative part of the 
said Nirupanpatra would ‘show clearly 
that it was a deed of gift and is as such 
a transfer within the meaning: of ‘See+ 
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tion 5-A (7) (Hi). From what has been 
stated above it will also appear that the 
learned Special Judge was entirely wrong 
in saying that the lands in question were 
distributed long before the execution of 
the: Nirupanpatrs. There is no evidence 
to that effect: on the other hand, the evi- 
dence clearly shows that the possession 
was made over not before the execution 
of the said Nirupanpatra. 

20. The discussion aforesaid would, 
therefore, <iearly indicate that the learn- 
ed Special Judge in arriving at his con- 
clusions did not apply his mind to the 
materials on record but based his find- 
ings on mere conjectures. Further there 
was also on his part flagrant violation 
of law and all this resulted in miscarri- 
age of justice. 

21. As the transfers in this ease were 
all made by a father in favour of . his 
sons during the period referred to in Sec- 
tion 5-A (1) the Assistant Settlement 
Officer was justified in holding that there 
was a presumption under S. 5-A (7) (iii) 
that the transfers in question were not 
bona fide. There was no material to 
rebut that presumption. 

22: In view of what is stated above 
I carinot but hold that the impugned 
judgment and order of the learned Judge 
ought to be set aside and that of the As- 


.Sistant Settlement Officer restored. 


23. The Rule is accordingly made ab- 
solute. The impugned judgment and 
order are set aside and the decision of 
the Assistant Settlement Officer is affirm-, 
ed. There will, however, be no order as” 
to costs, 

Petition allowed. 
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Promode Ranjan Banerjee, Peti- 
tioner v. Nirapada Mondal, Opposite. 
Party. y 

C. R. No. 3784 of 1978, D/- 30-11- 
1979. 

(A) Civil P. C. (1908), S. 1%, 
Expln. VII — Expression “Courts of 
limited jurisdiction” in Expln. VE 
means Revenue „Courts, Land Acqui- 


sition Courts and Administrative Courts 

— It does not mean ordinary Civil 
Courts. AIR 1978 Cal 440, Rel. on, 

(Para 7) 

(B) Civil P. C. (1968), S. 11 — W.B. 

Land Reforms Act (10 of ee S. 8— 
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Application for pre-emption under 
S. 8 dismisseed for non-prosecution — 
No decision on merits — Second appli- 
cation for pre-emption is not barred 
by res judicata, AIR 1962 Cal 272 and 
AIR 1966 SC 1332, Rel. on. (Para 8) 


(C) W. B. Land Reforms Act (10 of 
1956), S. 8 — Limitation Act (1963), 
Art. 97 — Application for pre-emption 
under S. 8 filed on footing that appli- 
cant was co-sharer — Subsequent pre- 
emption application filed on ground of 
vicinage — There is no new cause of 
action — Therefore question of limi- 
tation of four months does not arise 
in case of second application. AIR 1978 
Cal 482, Rel. on. (1975) 1 Cal LJ 494, 
Not followed in view of AIR 1978 Cal 
482. (Para 9) 


(D) W. B. Land Reforms Act (10 of 
1956), Ss. 8 (1) and 2 (6) Entire 
holding transferred and not only por- 
tion or share thereof — Right of- pre- 
emption to contiguous tenant is not 
available under S. 8 (1). AIR 1972 
Cal 502 (FB), Rel. on.; (1974) 78 Cal 
WN 779, Ref. (Paras 10, 11) 


Cases Referred: Chronological Paras 

(1979) 83 Cal WN 62; AIR 1978 É 
482 

AIR 1978 Cal 440 
(1975) 1 Cal LJ 494 

(1974 78 Cal WN 779 

(1972) 76 Cal WN 1058: AIR 1972 Cal 
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502 (FB) 11 
AIR: 1966 SC 1332: 1966 All LJ 

578 8 
AIR 1962 Cal 272 8 

M. N. Ghosh and H, P. Roy Chow- 
dhury, for Petitioner; Dilip Kumar 
Seth, for Opposite Party. 

ORDER: — The petitioner-appellant 


filed an application for pre-emption. 
The allegation -is that the petitioner is 
a co-sharer. The land appertaining to 
the Plot No. 3310 measuring .74 cents 
constitutes a holding. Satish Chandra 
Pramanick was the owner of another 
holding having an area of .74 decimals. 
Satish Chandra Pramanick sold his 
property to one Lutfar Rahaman on 
5-8-1970 for Rs. 1,500/-. There was. an 
agreement for reconveyance of the 
property. The right of reconveyance 
was transferred to the - opposite party, 
who instituted a suit against Lutfar 
Rahaman for specific performance of 
contract and he obtained a decree, The 
petitioner, had no knowledge of the 
transfer. On 22-9-1972, he became 
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aware of such transfer, He filed an 
application for pre-emption on the 
footing that he was a co-sharer. Sub- 
sequently, he made a prayer for pre~ 
emption on the ground of vicinage, 
That prayer was- turned down and 
hence, that application was not pro= 
ceeded with and it was dismissed for 
default. Thereafter he again applied for 
pre-emption according to the provisions 
of S. 8 of the West Bengal Land Re- 
forms Act X of 1956 on the ground of 
vicinage. He also put in an applica- 
tion under Section 5 of Limitation Act 
for condonation of delay, 

2. The opposite party- 
objection. 

3. The learned Munsif allowed the 
prayer for pre-emption. 

4. An appeal was preferred by the 


filed an 


opposite party and the same was al- 
lowed. on the only ground that the 
entire holding had been transferred. 


Since a portion of the holding was not 
transferred, the application for pre- 
emption was not maintainable, The 
learned Additional District Judge dis- 
missed the application for pre-emption. 


Hence this revisional application by 
the petitioner. 

5. Mr. M. N. Ghosh has contended 
on behalf of the petitioner that the 


application under S. 5 of the Limita- 
tion Act was rightly filed because in 
the previous application for pre-emp- 
tion, he made an attempt to ask for 
pre-emption on the ground that he 
was the owner of the contiguous hold- 
ing. That prayer was turned down 
by the Court and hence, that applica- 
tion, for pre-emption was dismissed on 
non-prosecution. Thus, there is suff- 
cient ground for filing such second 
application for pre-emption. The learn- 
ed Additional District Judge did not 
deal with the question of condoning 
the delay under S. 5 of the Limitation 
Act. The wordings of S. 8 (1) of the 
Act: Moisan or any raiyat possessing 
land adjoining such holding......... A 
clearly show that when a pre-emption 
is asked for on the ground of vicinage, 
it is not necessary that there was a 
transfer of only a portion or share of 
the holding. Even if the entire holding 
is transferred and the petitioner hap- 
pens to be the owner of the contiguous 
holding, he has a right to ask for pre- 
emption, It has, thus, been contended 
that this revisional application should 
be allowed. If the Court thinks fit, 
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the matter may be remitted to the 
Additional District Judge for deciding 
the merits of the application under 
S. 5 of the Limitation Act, 


6. The learned Advocate, appearing 
on behalf of the opposite party, has 
referred to the decision of Krishnapada 
v. Usha Ranj in (1974) 78 Cal WN 779 
and contended that in view of that deci- 
sion, an application under S, 8 of the 


Act by the owner of the contiguous 
land is not maintainable, when the 
entire land is transferred. The ques 


tion of limitation stares the ‘ petitioner 
in the face because the petitioner’s 
version is that he came to know of the 
proceedings on the 22nd Sept., 1972, 
whereas the ‘present prayer: for pre- 
emption was made in Jan., 1976. He 
has also referred to the Bench decision 
of Ashalata v. Gopal Chandra in (1975) 
1 Cal LJ 494 to show that when an 
application for pre-emption is filed by 
a contiguous tenant, the period of 
limitation is only four months. More- 
over, the previous case for pre-emp- 
tion was dismissed, Hence, in view of 
the provisions of S. 11 of the Civil 
P. C., the application is barred by res 
judicata because Expln. VIII there- 
of shows that any issue heard and 
finally decided by a Court of limited 
jurisdiction shall operate as res judi- 
cata in a subsequent suit, though such 
Court was not competent to try the 
subsequent suit in which such issue 
has been subsequently raised. 


7. Let us first deal with the ques- 
tion of res judicata, Section 11, Ex- 
planation VIII of the Civil P.C. 
speaks of any issue heard and finally 
decided by a Court of limited jurisdic- 
tion. The previous case was dismissed 
for default in the Court of the learn- 
ed Munsif and that Court was not a 
Court of limited jurisdiction, as argued 
on -behalf of the opposite party. In the 
Bench case of Nabin Majhi v. Tela 
Majhi in ATR 1978 Cal 440, this ques- 
tion carne up for our consideration. It 
has been stated that the expression, 
“Courts of limited jurisdiction” means 
Revenue Courts, Land Acquisition 
Courts, Administrative Courts and not 
ordinary Civil Courts. So, this submis- 
sion is without any substance. 


8. Further, in the Bench ‘case of 
Biswanath v. Smt. Subala in AIR 1962 
Cal 272, a Bench of our Court has 
stated that when an application is dis- 
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missed for default, it does not involve 
any decision on the merits and so, 
filing of a second objection is not bar- 
red even if it is similar. or dissimilar. 
In the case of Sheodhan Singh v. D. 
Kunwar in AIR 1966 SC 1382, Mr. 
Justice Wanchoo has stated that when 
there is no decision on the merits, that 
is, when the matter is not heard and 


finally decided because of want of 
jurisdiction, default, non-joinder, . mis- 
joinder, multifariousness, defective 


framing of the suit, technical mistake, 
failure to produce probate or succes- 
sion certificate, failure to deposit the 
security for costs, for improper valua- 
tion, for non-payment of Court-fee, for 
want of cause of action or the suit 
being premature, there is no question 
of res judicata. Here, the previous case 
was dismissed for non-prosecution. So, 
the matter was not at all heard and 
finally decided within the meaning of 
the provisions of S. 11 of the Civil 
P. C. There was no decision on the 
merits and hence, it must be held that 


the bar of res judicata is out of the 
way. 

9. Then about the limitation. Of 
course, the decision of the Bench case 


of Ashalata v. Gopal Chandra in (1975) 
1 Cal LJ 494 is in favour of the oppo- 
site party. But in the latest Benchi 
decision of Debabrata v. Smt. Nani 
Bala in (1979) 83 Cal WN 62, a Bench 
of our High Court has stated that 
where the petition for pre-emption is 
asked for on the footing that the 
applicant is a co-sharer and subse- 
quently, an amendment is asked for on 
the ground of vicinage, it has been 
held that there in no new cause of 
action and so, there is no limitation. 
The views expressed in the latest Divi- 
sion Bench decision of Debabrata v. 
Smt, Nani Bala will be followed. I, 
therefore, hold that here there is no 
limitation’ of four months. But there is 
a snag in this case because the learn- 
ed Additional District Judge did not 
go into the question of the merits of 
the petition filed under S. 5 of the 
Limitation Act, i 


10. Lastly about the question of 
maintainability of the present applica- 
tion. Section 8 (1) clearly shows that 
the right of pre-emption is available 
to a person, who is a contiguous tenant, 
if only a portion or share of a holding 
is transferred and not when the entire 
holding is transferred, The words 
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eenias or' any raiyat possessing land ad- 
joining such holding may within: four 


months of the date of such 
transfer, apply............ for transfer 
of the said portion or share of 


the holding” appearing in sub-s. (1) of 
S. 8 of the Act have reference to the 
words “portion or share? appearing in 
the earlier part of that sub-section. 
That is also clear from the words 
s for transfer of the 
said portion or share of the holding” 
appearing in the later portion of that 
sub-section, If the interpretation put 
by Mr. Ghosh is to be accepted, then 
one shall have to import some new 
words into that section which are 
absent and the same will run counter 
to the established principles of inter- 
pretation of statutes. 


11. Section 2 (6) of the Act shows 
that holding means the land or lands 
held by a raiyat and treated as a unit 
for assessment of revenue. The decision 

‘arrived at in the Full Bench case of 
Madan Mohan v. Sishu Bala in (1972) 
76 Cal WN 1058 is clear. It has heen 
stated in that case that after 14-4-1956, 
a co-sharer of a holding ceased to be a 
co-sharer and each raiyat of a holding 
becomes a direct tenant under the 
State. . So, after that date, no pre- 
emption can be asked for on the ground 
that a person is a co-sharer. It has 
been pointed out by the opposite 
party that the pre-emption was asked 
for regarding the Plot No. 3310 having 
an area of .74 cents, appertaining. to 
Khatian No. 1130, That plot has been 
recorded in the Khatian, Ext. 3 (b), in 
the names of Satish’s group, They have 
4 annas share in the entire jama. There 
are only three plots in that jama and 
they are separately possessed by the 
separate groups. Hence, the submis- 
sions made on behalf of the petitioner 
in this respect are not accepted. It is, 

 |therefore, held that the land in ques- 
tion constitutes a separate holding and 
since „the entire holding was transfer- 

. |red, the application for pre-emption 
_ lis not. maintainable. Hence, this previ- 

sional application must fail. 


12. The Rule is, ee 
Prargea 


"13. There will be no order as to 


‘costs, 
, Application dismissed. 
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GANENDRA NARAYAN RAY, J... 
Nepal Chandra Dutta, Petitioner. v. 
Mrinal Chandra Dutta, Opposite Party. 


Civil Rule No, 3087 of 1979, D/- 27-1'1~ 
1979. 


Civil P. C. (1908), O. 39, Rr. 7 and 
8 (3) and S. 115 — Suit for declaration 
that suit properties belonged to part-- 
nership firm and for accounts and -in- 
junction restraining defendant from 
removing account books — Ex parte 
order under ©. 39, R. 7 for inventory 
and custody of account books held was 
not invalid on ground that account 
books were not subject-matter of suit 
or on ground that it did not in terms 
of O. 39, R. 8 (3) state about urgency 
for dispensing with notice to defendant 
— Even if said order was irregular. no 
interference in revision was called for, 


The plaintiff filed a suit for declara- 
tion that the suit properties belonged to 
the partnership firm and for accounts. 
He also filed an application under O. 39, 
Rr. 1 and 2 for injunction: restraining 
defendant from interfering with plain- 
tiff’s possession of suit premises: and 
removing account books, documents 
etc. He filed also an application under 
O. 39, R. 7 for inspection and inven- 
tory of account books along with .an 
application under ©. 40, R. 1 for ap- 
pointment of a Receiver. All the three . 
applications were taken up for hearing 
and considered in one composite order. 
On the application under O. 39, Rr. 1 
and 2 the Court passed an ex parte 
order for ad interim injunction restrain- 
ing defendant from interfering with 
plaintiff's possession with suit: pre- 
mises till disposal of said application. 
The avplication under O. 39, R. 7.- was 
allowed by an ex parte order. On- the 
application under O. 40, R. 1 the Court 
refused to appoint a Receiver at that 
stage. It was held that the account 
books had become the subject-matter of 
the suit and in any event the dispute 
between the parties was intrinsically 
linked up with them and therefore. the 
Court had power under O. 39, R..7 to 
direct Commissioner to take inventory 


thereof and keep the same in his. cus- 


tody. From the facts and circumstances 
of the case it was clear that on- the 
material .on record the Court-was satis~ - 
fied -that imminent loss „and prejudice 
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would be caused to the plaintiff by 
the acts of the defendant and precise- 
ly on such consideration it passed the 
ex parte order for ad interim injunc- 
tion, Such consideration of imminent 
loss and prejudice to the plaintiff also 
weighed with the Court while pest 
the ex parte order under O. 39, R. 7 

As the Court was considering the 
applications namely for injunction 
inventory .and for Receiver in one com- 
posite order it did not separately point 
out the case of imminent danger and 
urgency for an immediate ex parte 
order for inventory and custody of 
account books under O. 39, R. 7. There- 
fore the ex parte order under O. 39, 


three 
for 


R. 7 was not invalid on the ground 
that the Court did not in terms. of 
O. 39, R. 8 (3) state that there was 


urgency in the matter and the purpose 
of the inventory would be defeated 
by the delay which would be caused 
by directing notice thereof to be given 
to the defendant. (Case law discussed). 
(Para 5) 
Even if the ex parte order under 
O. 39, R. 7 was irregular no interfer- 
ence in revision under S. 115 was cal- 
fed for as the defendant would not 
suffer any loss or prejudice by the said 
order. (Para 5) 
' Cases Referred : Paras 
AIR 1978 Cal 296 
AIR 1961 SC 218:: 
322 
AIR 1958 Raj 218 3 


Bankim Ch. Dutt, Saktinath Mukher- 
fee and Partha . Dutta, for Petitioner; 
Asis Ch. Bagchi, P. K. Sengupta with 
Parthasarathi Sengupta and Sidhartha 
Chouduri, for Opposite Parties, 


ORDER: This 
against order -No. 3 dated Aug. 20, 
1971, passed by the learned Munsif, 
4th Court, Alipore in Title Suit No. 281 
of 1979 allowing an application under 
O. 39, R.7 read with S. 151, Civil P.C. 
The defendant is the petitioner in the 
instant Rule and the said application 
under O. 39, R. 7 read with S. 151, 
’ Civil P. C. was 
opposite party Sri Mrinal Chandra 
Dutta’ before the learned Munsif, 4th 
Court, ‘Alipore. ` It appears that the 
said- plaintiff opposite party instituted 
the said Title Suit No. 281 of‘1979 for 
‘declaration that. properties . described in 
Schs. A and:  B to the plaint were the 
properties of the partnership,’ 


Chronological 


3 
1961 (1) Cri LJ 
3 


Rule is directed 


Nepal Chandra v. Mrinal Chandra. 


-Rash Behari Avenue, 


‘tion for appointment of 


‘and/or interfering 


that a learned 


‘Accounts of the 
“suit 


made by the plaintiff © 


for ac- : 
counts for. partnership ~ firm known as, 
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at Premises No. 95, 
and for perma- 
nent injunction restraining the defen- 
dant and his men from interfering with 
the peaceful possession of the Premises 


“Pioneer Pictures” 


‘No. 95, Rash Behari Avenue and re- 


moval of books of accounts, papers and 


“vouchers etc. and causing any obstruc- 


tion to inspect the same records of the 
business, It further appears that in 
the said suit the plaintiff also made 
an application for interim injunction 
under O. 39, Rr. 1 and 2, Civil P. C. 
and the plaintiff also made an applica- 
a Receiver 
under O. 40, Civil P. C. It appears that 
all the said applications were taken up 
for hearing by ‘the learned Munsif, 
4th Court, Alipore and the learned 
Munsif on the said application for in- 
junction under O. 39, Rr. 1 = and-::2, 
Civil P. C. directed for an ad interim 
order restraining the defendants and 
his men and agents from disturbing 
with the plaintiffs 
peaceful possession and occupation of 


the disputed premises until the disposal 


of the said application for a temporary 
injunction, The learned Munsif upon 
consideration of the application under 
QO. 39, R. 7 Civil P. C. allowed ‘the 
said application ex parte and directed 
Advocate-Commissioner 
should take an inventory of Books of 
partnership firm in 
and keep the documents and 
books in safe custody after proper séal- 
ing to prevent tampering. It was ‘also 
directed that the learned Advocate- 
Commissioner should inspect the actual 
occupation and nature of possession of 
the southern side of the flat; namely, 
the 4th floor of the building compris- 
ing Priya Cinema. So far as the appli- 
eation for Receiver under O. 40, R. 1 
of the Civil P. C. is concerned, the 
learned Munsif refused to appoint “any 
Receiver at that stage, without pre- 
judice to the petitioner’s right to move 
such an application subsequent to ‘the 


-Yeport of the learned Commissioner. to 
‘be appointed if so advised. 


As afare- 


said, the defendant has moved this 


‘revisional application against the order 
passed by the learned Munsif on 
said application under O. 39, R. 7 of 


the 


the Civil P. C. appointing a learned © 
Advocate to cause inventory and in- 
spection as stated hereinbefore. | 


2. Mr, Dutt, the- learned Counsel- 
appearing for the petitioner -contended 
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at the first place that the pre-requisite 
for ex parte order directing for inven- 
tory and/or inspection under O. 39 
R. 7 Civil P. C. was not fulfilled and 
the impugned order is bad on the face 
of it on that score. Mr. Dutt sub- 
mitted- that under the provisions of 
R. 7 O. 39 the Court may on the ap- 
plication of any party to a Suit and 
on such terms as it thinks fit make an 
order for detention, preservation or 
inspection of any property which is 
the subject-matter of such Suit or as 
to which any question may arise there- 
in and for all or any of the aforesaid 
purposes authorise any person to enter 
upon or into any lands or building in 
the possession of any other party to 
such Suit, But it has been provided 
in R. 8 of O. 39 Civil P. C. that such 
an application for an order under 
Rule 6 or Rule 7 may be made at any 
time after the institution of the Suit 
either by the Plaintiff or by the De- 
fendant. But sub-rule (3) of R. 8 
provides that before making any 
order under R. 6 or R. 7, the Court 
shall, except where it appears that the 
object of making such order would be 
defeated by the delay, direct notice 
thereof to be given to the Opposite 
Party. Mr. Dutt contended that sub- 
rule (3) has been added by the Amend- 
ment Act, 1976 and he submits that it 
is quite apparent from the provisions 
of sub-rule (3) of R. 8 of O. 39 that 
before making an order the Court 
should direct notice thereof to be 
given to the Opposite Party but in ex- 
ceptional cases where it appears to the 
Court that the object of making such 
order would be defeated by the delay, 
the Court can dispense with the ser- 
vice of notice on the opposing party. 
Mr. Dutt submitted that in the in- 
stant case an ex parte order was passed 
on the said application under O. 39, 
R. 7 made by the plaintiff and it does 
not appear from the impugned order 
that the Court considered the provi- 
sions of sub-rule (3) of R. 8 and came 
to the finding that there was urgency 
in the matter and the object of the 
order would be frustrated by the de- 
lay caused in the process of service. of 
such notice on the opposite. party. Ac- 
cordingly, Mr. Dutt contended that the 
learned Munsif had acted illegally 


and with material irregularity in the 
exercise of his jurisdiction in passing 


_ the said ex parte order on the applica- 
tion under O, 39 R. 7 of the C. P. G 


Nepal Chandra v. Mrinal Chandra 


A.L R. 


3. Mr. Dutt next contended that the 
Books of Accounts are not the subject- 
matter of the Suit and the said Books 
of Accounts are only the documents 
which may be relied on by the parties 
for. the purpose of substantiating their 
respective claims in the suit. Accord- 
ingly, Mr. Dutt contended that the 
provisions of Order 39, Rule 7 are not 
attracted to the said Books of Accounts 
in respect of which the impugned 
order for inventory was made by the 
learned Munsif. Mr. Dutt further sub- 
mitted that it will appear from the 
impugned order that the learned Mun- 
sif has held that application for Re- 
ceiver was premature at that stage but 
the . Plaintiff would have the right to 
make such an application in future 
subsequent to the report of the learn- 
ed Advocate Commissioner, Mr. Dutt 
submitted that it is not the duty of 
the Court to assist either of the par- 
ties to the Suit and by the impugned 
order the learned Munsif has in effect 
assisted the Plaintiff to succeed in his 
application for Receiver to be made in 
future. Mr. Dutt submitted that the 
effect of the impugned order was to 
procure evidence on behalf of the 
Plaintiff to be utilised in the -Suit and 
a direction for inventory or inspection 
under O. 39, R. 7 Civil P. C. for pro- 
curing evidence on behalf of a party 
to the Suit is illegal and on that score 
also the impugned order is liable to be 
set aside. In this connection Mr. Dutt 
referred to the decision of the Sup- 
reme Court made in the case of Padam 
Sen v. State of Uttar Pradesh reported 
in AIR 1961 SC 218: (1961) 1SCR 884. 
It appears from the said decision thata 
Suit was instituted for realisation of 
money on the basis of a promissory 
note alleged to have been executed by 
the Defendants in the said Suit in the 
favour of the Plaintiff. The Defen- 
dants apprehended that the Plaintiff 
would fabricate his Books of Accounts 
with respect to payments made by 
them and applied for the seizure of 
the account books of the plaintiffs and 
the learned Munsif passed an order for 
seizure of those Books of Accounts and 
the Commissioner appointed by the 
learned Munsif seized those books of 
Accounts and brought them to Ghazia~ 
bad. It was held by the Supreme 
Court in the said decision that Rule 7 
of Order 39 empowers the Court, on 


the application of any party to a suit, 
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to make an order, for the detention, 
preservation or inspection of any pro- 
perty which is the subject-matter of 
such suit or as to which any question 
may arise therein. It was held by the 
Supreme Court in the said case that 
account books of the plaintiffs were 
not ‘property’ which were the subject- 
matter of the suit nor such that about 
them a question could arise in the 
Suit. The account books could, at best, 
have been piece of evidence, if the 
plaintiff or the. defendant had cared to 
rely on them. In such circumstances, 
the Supreme Court held, that the 
learned Munsif had no power under 
the Code to appoint any Commissioner 
for seizing the Plaintiffs Books of Ac- 
counts. Mr. Dutt also referred to a 
decision of the Rajasthan High Court 
made in the case of ŝRamswarup vV. 
Mst. Kesar reported in AIR 1958 Raj 
218. It was held in the said decision 
that Order 39, Rule 7 (1) (a) is pri- 
marily meant to empower the Court to 
make an order about the detention, 
preservation and inspection of the pro~ 
perty in dispute in the suit but it 
further authorises the Court to pass 
similar orders about other property as 
to which any question may arise there- 
in. This does not mean that the Court 
is authorised to pass an order on the 
application of one party to make a 
search of the documents which may be 
in the possession of the opposite party 
and then detain them by saying that 
a question may arise about them in the 
suit. If the books of accounts or other 
documents are not themselves the sub- 
ject-matter of dispute in a suit, then 
they only serve the purpose of evi- 
dence. The Court has no authority to 
issue a search warrant or any order of 
the sort and take the documents into 
its custody under this Order. Mr. Dutt 
also referred to a Bench decision of 
this Court made in the case of Institu- 
tion of Engineers v. Bishu Pada re- 
ported in AIR 1978 Cal 296. It was 
held in the said decision that under 
Order 39, Rule 7 no commission can be 
issued for the purpose of fishing out 
evidence for a party to the suit. Re- 
lying on the aforesaid decisions, Mr. 
Dutt contended that the Books of Ac- 
counts were not the subject-matter of 
the suit and the said’ order of inspec- 
tion and/or inventory was made by 
the learned Munsif for the purpose of 
helping the plaintiff to collect evidence 
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tobe adduced in the suit, as such the 
impugned order is absolutely illegal 
and liable to be set aside. 


4. Mr. Sengupta, the learned coun- 
sel appearing for the Plaintiff-Oppo- 
site Party submitted that the order 
passed by the learned Munsif is pre- 
cisely for the purpose mentioned in 
the provisions of Order 39, Rule 7% 
Mr. Sengupta submitted that the deci- 


sions referred to by Mr. Dutt can 
be distinguished in the facts and 
circumstances of the case. Mr, Sen- 
gupta submitted that in the Suit 
the Plaintiff prayed for accounts 
of the Partnership Firm known as 


‘Pioneer Pictures’ and also prayed for 
permanent injunction restraining the 
Defendant and/or his men from inter- 
fering with the peaceful possession of 
the Premises No, 95, Rash Behari Ave- 
nue and also removal of any Books of 
Accounts, papers, Vouchers etc. Ac- 
cordingly, Mr. Sengupta contended that 
the Books of Accounts in the instant 
case have become a subject-matter of 
the Suit. Mr. Sengupta further sub- 
mitted that, in any event, the books of 
accounts are documents in respect of 
which the dispute between the parties 
Is intrinsically linked up. In such cir- 
cumstances, the learned Munsif was 
quite within his powers to direct for 
inventory under the provisions of O. 39, 
R. 7, Mr, Sengupta submitted that in 
the facts and circumstances of the case, 
the order for inventory was not pass- 
ed for the purpose of fishing out evi- 
dence for the plaintiff. The reliefs 
claimed in the suit will make it clear 
that there is a serious dispute relating 
to the accounts of the partnership busi- 
hess and prayer for permanent injunc- 
tion against removal of books of ac- 
count has been made by the plaintiff, 
Mr. Sengupta further submitted that 
although the learned Munsif has not, 
in so many words, stated in the im- 
pugned order that the purpose of in- 
ventory will be frustrated if an ex 
parte order is not passed but if the 
impugned order is considered asa 
whole it will be quite clear and evi- 
dent that the learned Munsif came to 
the prima facie finding that from the 
annexures and materials on record it 
appeared that the defendant had been 
systematically endeavouring to usurp 


the assets and properties of the busi- 
ness for his own use and benefit to the 
detriment of the plaintiff and wanted 
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to evict the plaintiff, his brother, from 
the residential premises, The learned 
Munsif was also satisfied that a prima 
facie case of infraction of the plaintiff’s 
substantial rights by the defendant was 
made out and there was every likeli- 
hood that the plaintiff would suffer 
irreparable damages and losses by the 
acts of the defendant and on such con- 
sideration’ the ex parte interim order 
was also passed by the learned Munsif. 
Mr.. Sengupta submitted that the out- 


ward form of the order should not be. 


taken into consideration by this Court 
and this Court must look to the pith 
and substance of the impugned order 
and on such consideration it should 
hold that the trial Court was satisfied 
that acase for immediate inventory 
under Order 39, Rule 7 was made out 
and the Court in reality passed the 
impugned ex parte order on such con- 
sideration. 


5. After considering the respective 
submissions of the learned counsels ap- 
pearing for the parties I am inclined 
to accept the contention made by Mr. 
Sengupta. It appears to me that the 
learned Munsif on consideration of the 
materials on record was satisfied that 
there was a case for imminent loss and 
prejudice to be suffered by the plain- 
tiff by the act of the defendant and 
‘precisely on such consideration, the 
learned Munsif passed an ex parte ad- 
interim order on application for 
interim injunction. It appears to me 
that such consideration of imminent 
loss and prejudice to be suffered by the 
plaintiff also weighed with the learned 
Munsif and as such he passed the im- 
pugned ex 
Rule 7 Civil P. ŒC. As the learned 
Munsif was considering all the three 
applications namely applications for. in- 
junction, application for inspection and 
inventory and application for Receiver 
in one composite order he ` did 
separately point out the case of immi- 
nent danger and urgency for an imme- 
diate ex parte order for inspection and 
inventory.- Apart from this it appears 
to me that by the impugned order of 
inventory and inspection, the defen- 
dant will not suffer any loss or pre- 
judice. Under the proviso to Section 
115 Civil P. C. this Court is not to 
exercise the revisional power under 
Sec. 115 of the Civil P. C. and inter- 
fere with the impugned order if no in- 
justice is caused to a-party even if 
clause (1) of Sec. 115 is attracted to the 








parte order under O. 39,. 


not ` 


facts and circumstances of a case, Ac- 
cordingly, this Rule fails and-is dis-}- 
missed without, however, any order agj . 
to costs. g 


6 A prayer for stay of the opera- 
tion of the impugned order has been 
made by the learned Counsel appearing 
for the petitioner but in view of the 
finding made by the trial Court that 
there is likelihood of irreparable loss 
and injury to be suffered by the plain- 
tiff and in view of my own finding 
that the defendant will not suffer any 
substantial prejudice by the impugned 
order, such prayer is refused. 


Application dismissed.. 
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FULL BENCH 
A. N. SEN, S. C. GHOSE AND 
AMIYA KUMAR MOOKERJI, JJ. 


M/s. Euresian Equipments & Chemi- 
cals Ltd. and others, Appellants v. The 
Collector of Customs & others, Respon- 
dents. 


Full Bench Reference No. 2 of 1976, 
in A. F. O. O. No. 1049 of 1973, Dj- 
24-7-1979. 


(A) Foreign Exchange Regulation Act 
(1947), Sections 12 (1), 23-A — Customs 
Act (1962), Sections 2 (19), 11, 113, 114 
and 51 — Contravention of Section 12 (1) 
in relation to goods which had already 
been exported — Provision of Secs. 4113 
and 114, Customs Act held. attracted by 
virtue of Section 23A of 1947 Act — 
“Export goods”, meaning of. Contrary ob- 
servations in (1973) 77 Cal WN 501 and 
1976 Tax LR 1567 (Cal), Overruled, 


By virtue of Section 23A of the 
Foreign Exchange Regulation Act, 1947 
the provisions of Sections 113 and 114 of 
the Customs Act, 1962 are attracted, 
when there is a contravention of S. 12 (1) 
of the Foreign Exchange Regulation Act 
1947 in relation to goods which had in. 
fact been exported. Contrary observa- 
tions in (1973) 77 Cal WN 501 and 1976 
Tax LR 1567 (Cal), Overruled. (Case law 
discussed). f (Para 28) 


An order by the proper officer permitt- . 
ing clearance and loading of the goods `- 
under Section 51 of the Customs Act 
does not affect the position, Under Sec- 
tion 113 of the Customs Act export goods 
incur the liability to confiscation at the 
stage when they are attempted to be ex- 
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ported. The attempt te export necessarily . 


precedes actual export. At the time of 
attempting to export the goods contrary 
to prohibition, the liability of the goods 
. to confiscation arises and at that point of 
time, when. the liability to confiscation 
arises, the goods are ‘goods which are to 
be taken out of India to a place outside 
India’) and are, undoubtedly, ‘export 
goods’ within in the meaning thereof as 
defined ..in Section 2 (19) of the Act. 
Actual export. of the goods, as a result 
of the attempt succeeding subsequent to 
the: stage of the attempt, is not indeed 
of any material consequence. The goods 
are ‘export goods’ as defined in Sec, 2 (19) 
at the time the goods incur the liability 
te confiscation under Section 113 of the 
said Act. (Para. 29) 

With the incurring of liability of the 
goods to confiscation under Section 113, 
any person who in relation to such goods 
has done or omitted to do any act which 
act or omission has rendered such goods 
liable to confiscation under Section 113 


or abets: the doing or omission of such. 


an act, renders himself liable to penalty 
under Section 114. The accrued liability 
of the goods to confiscation with the atte- 
mpt made for exporting the same. con- 
trary to prohibition is not extinguished 
or wiped out with the said illegal at- 
tempt succeeding, resulting in the actual 


exportation of the goods, A plain ‘read- . 


ing’ of Section 113 of the Customs Act 
providing for liability to confiscation of 
export goods and of Section 2 (19) of the 
Act: defining ‘export goods’ does not 
appear to indicate or suggest that the 
accrued liability to confiscation is so ex- 
tinguished or wiped out. This liability to 
confiscation attaches to the goods at the 
time the goods are sought to be exported 
contrary to prohibition and at that 
point of time the goods which are to be 
taken out of India to a place outside 
India have not been taken ‘out of India 
to a place outside India (Para 26) 

To construe the Sections 11, 113 and 
114 ‘to mean that Section 114 can only 
be attracted when the goods are attempt- 
ed to be exported and will have no ap- 
‘ plication when goods have in fact been 
exported will defeat the purpose and 
object for which the said provisions have 
heen introduced. (Para 28) 

In the instant case the allegations 
made in the notice to show cause make 
out a case of violation of Section 12 (1) 
of the Foreign Exchange Regulation Act. 
By virtue of the provisions contained in 
Section 23A of the Foreign Exchange 
Regulation Act, Section 11 of the Customs 
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Act, is, therefore, attracted’ and all the 
provisions of the Customs Act which 
become applicable to any violation of- 
any restriction or prohibition under Sec- 
tion 11 of the Customs Act take effect. 
Section 113 (d) and (i) on the basis of the 
infringement complained of become 
applicable and Section 114 is also there- 
by attracted. (Para 33) 


(B) Customs Act (1962), Secs. 124, 113 
and 114 — Notice under Section 124 — 
Must ‘necessarily’ be given in respect of 
acts already done — Material time for 
considering whether Sections 113 and 
3414 are applicable is when the offence is 
alleged to have been committed, 


Notice under Section 124 must neces- 
sarily be given in respect of acts already 
done and can never be in respect of any 
act to be done in future. At the time 
when the notice is issued the act com- 
plained of must necessarily have been 
completed. The relevant time for consi- 
dering whether Sections 113 and 114 are 
applicable is not the time when the 
notice is issued. The material time is 
when the offence is alleged to have been 


committed. (Para 34) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1257 16, 20 


1976 Tax LR 1567: 1976 Cal HCN 242 
3, 13, 16, 24, 37 
(1978) 79 Cal WN 900: AIR 1976 Cal 21 
3, 13, 16, 25, 38 


(1973) 77 Cal WN 501 3, 5, 13, 16, 22, 

37 
AIR 1971 SC 116. 16, 19, 23, 32 
1971 Cri LJ 1370 (Cal) 5, 13, 16 


AIR 1970 SC 1597 6, 16, 18, 19, 23, 32 

(1969) Appeal No. 122 of 1969 (Cal) 
Shaikh Mohd. Sayeed v. Asstt, Col- 
lector of Customs 25 

(1969) Appeal No. 29 of 1969 (Cal) I. x 
Rao v. Bibhuti Bhusan Bag 


‘Priti Bhusan Burman, Ranajit Ni 
Mrs. Roma Bhattacharyya, for Appel- 
lants; Soumen Bose, Pasupati Nath Chun- 
der, for Respondents. 


A. N. SEN, J. :— At the hearing of this 
appeal from the judgment and order 
passed by P. K. Banerjee, J. on the 23rd 
of March, 1973, discharging the rule and 
dismissing the petition filed by the appel- 
lant under Article 226 of the Constitu- 
tion before a Division Bench of this Court 
consisting of Sabyasachi Mukharji, and 
Murari Mohan. Dutt, JJ., the Division 
Bench noted that from the contentions 
made on behalf of the parties before 
them the pollowing pong arose for con- 


. sideration :— 
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(1) Whether, by virtue of Section 23A 
of the Foreign Exchange Regulation Act, 
1947, the provisions of Sections 113 and 
114 of the Customs Act, 1962 are attract- 
ed for the contravention of Section 12 (1) 
of the Foreign Exchange Regulation Act, 
1947, in relation to goods which had het 
exported beyond India, 


(2) Whether, when goods have been 
exported beyond India such goods may 
be said to be “export goods” as defined 
in Section 2 (19) of the Customs Act, 
1962 and liable to confiscation under Sec- 
tion 113 for the purpose of imposition of 
oo under Section 114 of the said 

ct 


2. The Division Bench noticed that 
the above points had come up for consi- 
deration before other Division Benches 
of this Court but the decisions of the Di- 
vision Benches were conflicting, As, ac- 
cording to the Division Bench, there was 
a conflict of decisions of the Division 
Benches of this Court, the Division 
Bench referred the appeal for final deci- 
sion to a Full Bench under Rule 2 read 
with Rule 7, Part II, Chap VII of the 
Appellate Side Rules, 


3. In referring this appeal for final 
decision to a Full Bench, the Division 
Bench in its judgment delivered by M. M. 
Dutt, J., Sabyasachi Mukharji, J, agree- 
ing with him, had recorded after setting 
out the above points which arose for their 
consideration :— “The above points came 
up for consideration before the Division 
Bench of this Court but the. decisions of 
the Division Bench are conflicting. In Jute 
investment Company Ltd. v. S. K. Sriva- 
stava, (1973) 77 Cal WN 501,.a Division 
Bench of this Court has held that goods 
which have already been exported pur- 
suant to an order made under Sec. 51 of 
the Customs Act, 1962 cannot be deemed 
to be export goods as defined in Sec- 
tion 2 (19) of the Customs Act, 1962. The 
same view has been expressed in a sub- 
sequent Bench decision of this Court in 
Thomas Duff and Co. (India) Pvt. Ltd. v. 
Collector of Customs, in Appeal No. 258 
of 1971, disposed of on October 3, 1975, 
(reported in 1976 Tax LR 1567). On the 
other hand it has been held by another 
Division, Bench presided over by S. P, 
` Mitra, C. J., in Assistant Collector of 
Customs v. United India Minerals, (1976) 
79 Cal WN 900, that an attempt to export 
goods contrary to the prohibition impos- 
ed by the Customs Act, 1962, or any other 
law for the time being in force is puni- 
shable under Section 114 of the said Act 
irrespective of the fact that exportation 





A. I. R. 


has already taken place. Further it has 
been held that a clearance under Sec. 51 
of the said Act does not prevent the 
authorities from taking other steps open 

to them under the statute”. . 


4. The main question involved in tha 
appeal under consideration is whether 
the notice dated 28th January 1972, is- 
sued by the Deputy Collector of Customs, 
Exports, calling upon the appellants to 
show cause why penal action should not 
be taken against them under Section 114 
of the Customs Act, 1962, for violation 
of the provisions of Section 12 (1) of the 
Foreign Exchange Regulation Act, 1947, 
is valid, 


5. The material facts in brief may be 
noted. The appellant No. 1 is a limited 
Company registered under the Companies 
Act and the other appellants are the 
Directors of the Company. The appel- 
lants have been carrying on business 
amongst others of export of Bismuth 
Sub-nitrate B, P. and Bismuth Citrate 
B. P. C. 49 from Calcutta since 1967-68 
and exported about 45 consignments of 
the same mainly to Amsterdam and 
Hongkong earning Foreign Exchange 
amounting to about rupees fifty lacs up 
to 1971, On. the 20th January, 1972, a 
notice was issued to the appellants by 
Deputy Collector of Customs asking them 
to show cause why penal action should 
not be taken against them under Sec. 114 
of the Customs Act, 1962, In the said 
show cause notice it has been alleged 
that the appellant company exported 11 
consignments to M/s, Modist Corpora- 
tion, Golden Crown Court, 6th floor 
Kowloon, Hongkong against shipping 
bills between 29th December, 1969 and 
16th June, 1970 and the description of 
the value of the goods covered by the 
above shipping bills were incorrectly and 
untruly declared in. the shipping bills as 
well as in the relative G. R. I. Forms, 
The relevant portion of the notice which 
sets out in details the various allegations 
against the appellants for issuing the 
same reads :— 


“M/s, Euresian Equipments and Che- 
micals Ltd. & others, Calcutta, there- 
fore, appear to have contravened the pro- 
vision of Section 12 (1) of the Foreign 
Exchange Regulation Act, 1947 as amend- 
ed by the Foreign Exchange Regulation 
Amendment Act, 1949 read with Govern- 
ment of India, Ministry of Finance 
Œ. A. D.) Notification No. G. S. R. 2641 
dated 14-11-1969. Sri Lakshmi Prasad 
Jajodia, a director of M/s. Euresian 
Equipments and Chemicals Ltd, Calcutta 


— 
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signed the 11 shipping bills confirming 
the truth of the declarations of those ship- 
ping bills and also the G. R.I. Forms. 
The total quantity and F, O. B, value of 
the goods covered by the said 11 shipp- 
ing bills are 9465 K. G. and Rs. 
1237706.30 P. respectively, while the 
value of Magnesium Silicate for the 
equivalent quantity is Rs. 28395 (approx) 
at the rate of Rs. 3 per K. G. Shri 
Manik Chand Jajodia and Jugal 
Kishore Jajodia, directors of M/s. 
Euresian Equipment and Chemicals 
Ltd., Calcutta, also actively helped 
in the matter of export of the above 
eleven consignments by issuing bearer 
cheques in favour of fictitious and non- 
existing suppliers of Bismuth Citrate, 
which goods were subsequently alleged 
to have been exported to M/s. Modist 
Corporation, as will be evident from re- 
lative stock book and accounts register 
stated in the foregoing para. 

By virtue of the amendment of Foreign 
Exchange Regulation Act, 1947 it was 
necessary for the exporter to submit the 
G.R.I. Forms declaration true in all 
material particulars under the provisions 
of Section 12 (1) of the said Act. Since 
this was not done the export of the 
goods were liable to prohibition under 
the above notification No. G. S. R. 2643 
dated 14-11-69. By virtue of Section 23A 
the prohibition also falls under Sec. 1J 
of the Customs Act 1962, and hence the 
goods were liable to confiscation under 
Section, 113 (d) and (i) of the Customs 


. Act, 1962, 


M/s. Euresian Equipments & Che- 
micals Ltd, Calcutta, S/Sri Laxmi Prasad 
Jajodia, Manick Chand Jajodia and Jugal 
Kishore Jajodia are the persons con- 
cerned for the misdeclaration of the 
goods and values of the goods exported 
and hence liable for penal action under 
Section 114 (1) of the Customs Act, 1962. 
M/s, Euresian Equipments and Chemicals 
Ltd. Calcutta and its directors S/Sri 
Laxmi Prasad Jajodia, Manick Chand 
Jajodia and Jugole Kishore Jajodia ara 
hereby called upon to explain the mat- 
ter in writing and to show cause to. the 
Collector of Customs, .Calcutta, why 
penal action under Section 114 of the 
Customs Act, 1962 should not be taken 
against them”, 

The validity of the said notice was 
challenged by the appellants in a writ 
petition filed under Article 226 of tha 
Constitution, The said writ petition of 
the appellants came up for final disposal 
before P. K. Banerjee, J. after rule had 
been issued and affidavits completed. The 
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main contentions raised on behalf of the 
appellants who were the petitioners be- 
fore the learned trial Judge as recorded 
in the judgment of the learned trial 
Judge, were that the show cause notice 
was without jurisdiction and void on the 
grounds, namely: (1) Even assuming that 
there was violation of the Foreign Ex- 
change Regulation Act, in particular 
Section 12 (1) of the Act, the respondent 
Customs authority did not have any juris- 
diction to initiate the proceeding under 
the Customs Act and (2) In any case the 
goods having been exported, the offence, 
if any, could not come within the mis- 
chief of Section 114 of the Customs Act, 
1962. In support of the aforesaid con- 
tentions raised before the learned trial 
Judge, reliance: was placed on the judg- 
ment of the Division Bench in the case 
of Jute Investment Co. Ltd, v. S. K. Sri- 
vastava, (1973) .77 Cal WN 501 and also 
on the decision in the case of United 
Minerals v. Assistant Collector of Cus- 
toms, reported in 1971 Cri LJ 1370. 


6. It was contended on behalf of the 
respondent Customs Authority that the 
aforesaid two decisions had no applica- 
tion as the said decisions were before 
the amendment of Section 12 (1) of -the 
Foreign Exchange Regulation Act. It was 
argued that the show cause notice was 
issued under Section 114 of the Cus- 
toms Act, 1962 on the allegation that 
there was a contravention of Sec. 12 (1) 
of the Foreign Exchange Regulation Act, 
1947 after its amendment and the goods 
were therefore liable to confiscation 
under Section 113 (d) of the Customs 
Act, 1962 and the petitioners were liable 
to penalty under Section 114 of the Cus- 
toms Act. The learned trial Judge con- 
sidered the relevant provisions of the 
Foreign Exchange Regulation Act and 
the Customs Act and also the decision of 
the Supreme Court in the case of Union 
of India v. Sriram ‘Durgaprasad (P) Ltd. 
AIR 1970 SC 1597. The learned trial 
Judge held :— 


“If there is violation of Section 12 (1) 
of the Act or in other words in the 
present case if there is an incorrect de- 
claration of the goods exported such con- 
travention coming within the’ mischief 
of Section 23A of the Act will be viola- 
tion of the Customs Act and all the 
sections and provisions of the Customs 
Act will have effect as if the contraven- 
tion is violation of Section 11 of. the 
Customs Act. If that is so and if the 
allegation is that the declaration under 
the Foreign Exchange Regulation Act is 
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incorrect then the export made was 
without the permit. If the export is 
without permit then the goods ‘came 
within the mischief of prohibited goods 
as defined in Section 2 (33) of the Cus- 
toms Act read with Section. 11 of the Act. 


As soon as Section 11 is attracted’ Sec- - 


tions 118 and 114 are also attracted: 
Mr. Burman, however, contended. that 
Sections 113 and 114 do not apply as the 
goods had already been exported; In 
my opinion, Section 23A of the Foreign 
Exchange Regulation Act is a deeming 
provision and in so far as the goods are 
already exported without a proper 
declaration under Sec. 12 (1) of the 
Foreign Exchange Regulation Act they 
are deemed to be prohibited goods under 
Section 11 read with Section 2 (23) of 
the Customs Act”. : 

The learned Judge further held — “If 
there is any misdeclaration in respect of 
the matter coming within the meaning 
of Section 12 (1) of the Foreign Exchange 
Regulation Act this will amount to con- 
travention of the Customs Act. That 
means if the export is made on the basis 
of incorrect declaration under Sec. 12 (1) 
of the Foreign Exchange Regulation Act, 
this: will amount to contravention of the 
Customs Act. That means if the export 
is made on the basis of the incorrect de- 
claration under Section 12 (1) of the 
Act, Section 11 of the Customs Act will 
be attracted and with that all the pro- 
visions of the, Customs Act shall have 
effect”, In that view of the matter the 
learned trial Judge dismissed the peti- 
tion and discharged the rule. 


7. This appeal has been preferred by 
the petitioners against the said judgment 
and order of the learned Judge. 


8 As we have earlier noticed this ap- 
peal came up for hearing before a Di- 
‘vision Bench of this Court consisting of 
Sabyasachi Mukharji, and M. M. Dutt, 
JJ. who have referred this appeal to the 
Full Bench. 

9. Before we -proceed to note the vari- 
ous arguments advanced on behalf of the 
parties it will be convenient to set out 
the material provisions of the relevant 
statutes to which reference was .made 
in course of the submissions .made on 
-behalf of the parties. 

10. Séction 12 (1) of the 
change Regulation Act, 1947 prior to its 
- amendment by Act 40 of 1969, was in the 
following terms :— 

“The Central Government may, by 


notification in the Official Gazette, prohi- . 


Foreign Ex- - 


ALR. 
bit the taking or sending out by land, 
sea or air: (hereafter in this section re- 
ferred to as export) of any goods or 
class of goods specified in the notification 
from India directly or indirectly to any . 
place so specified unless a declaration 
supported by such evidence as may be 
prescribed or specified, is furnished by : 
the exporter to the prescribed authority 
that the amount, representing the full 
export value of the goods have been, or 
will within the prescribed period be paid 
in the prescribed manner.” 

il. By Act 40 of 1969, Section 12 (1) 
was amended and the following provi- 
sion was substituted :— 

“The Central ‘Government may, by 
notification in the Official Gazette, pro- 
hibit the taking or sending out by land, 
sea or air (hereafter in this section ‘re- 
ferred to as export) of all goods or of 
any goods'or class of goods ‘specified. in 
the notification from India directly “or: 
indirectly to any place so specified unless 
the exporter furnishes to the prescribed 
authority a declaration in the prescribed 
form supported by such evidence as may 
be prescribed or so specified and true in 
all material particulars which, among 
others shall include the amount repre- 
senting — - 

(i) Full export value of the goods; or 

(ii) If the full export value of the 
goods is not ascertainable at the time of 
export, the value which the exporter, 
having regard to the prevailing. market 
conditions, expects to receive on the sale 
of the goods in the course of interna- 
tional trade, and affirms in the said de- 
claration that ‘the full export value of 
the goods (whether ascertainable “at ‘the 
time of export or not) has been or will 
within the prescribed period be, paid in 
the prescribed manner”, 

12. Section 23A of the Porele Ex- 
change Regulation Act provides :— - 
. "23A. Application of Customs 
1962 — 


Without prejudice to the provisions of 
Section 23 or to any other provisions 
contained in this Act, the restrictions im- 
posed by or under sub-sections (1) and 
(2) of Section 8, sub-section (1) of Sec- 


Act 


‘tion 12 and Clause A of the sub-sec. (1) 


of Section 13 shall be deemed to hava 
been imposed under Section 11 of the 
Customs Act, 1962 (52 of 1962), and all 
the -provisions of that Act shall hava 
effect accordingly”. ; 
We shall now note the relevant provis- 
sions of the Customs Act, 
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"Section: 2.(18) “export” with its gram- 
matical: variations and- cognate expres- 
sions, means taking out of India to a 
` place ‘outside India; 

(19) “export: ’ 
which .are to be taken out of India to : a 
place outside: India; 

-- (22) “goods” includes— -~ 
(a) Vessels, aircrafts ` ‘and vehicles; : 
(b) stores: 
(c) baggage; 
(d) Currency ‘and negotiable instru- 
- ments; and 


(e) any other kind of movable pro- 
perty; 

(277) “India” 
waters of India; 
_ (33) “Prohibited goods” means any 
goods the import or export of which is 
subject to any prohibition under this Act 
or any other law for the time being in 
force but does not include any such 
goods in respect of which the conditions 
subject to which the goods are permitted 
to be imported or exported have been 
complied with”. 


includes the territorial 


“Section 11. Power to prohibit importa- 


tion or exportation of goods :— 

(1) If the Central Government is satis- 
fied that it is necessary so to do for any 
of the purposes specified in sub-sec. (2), 
it may,. by notification in the Official 
Gazette, prohibit either absolutely or 
subject to such conditions (to be fulfilled 
before or after clearance) as may be 
specified. in the notification, the import 

_or export of goods of any specified des- 
eription. 

(2) The’ purposes referred to in sub- 
section (1) are the following:— ` 

{a) the maintenance of the security of 
bidia "ASE AY 


(b) the ., maintenance. of the "public 


order, and standards of ‘decency or mora- . 


lity; | 
(c) the, prevention of smuggling; 


(d) the. prevention of shortage of 
goods of ‘any description: 
. (e) the conservation of foreign €x- 


ehange and the .safeguarding of balance 
of payment; 

(f) the prevention of injury to ‘the 
economy..of the country by. the uncontroll- 
` ed import or export of gold or silver; 

(g). the ` 
agricultural product, or the product of 
{isheries: A 

(h). the maintenance of" "Standards for 
the classification, grading or marketing 
of goods in international trade; 
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goods” means any ‘goods u 


-etices; 


prevention, of surplus. of any. 
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(i) the establishment of any industry; 
(j) the prevention of: serious- injury to 
domestic production of goods ` of" any 


- description; 


(k) the protection of human, anihal or 
plant life or health; : 
(1) the protection of national ‘treasures 


of artistic; historic or archaeological 
value: . 
{m) the conservation of. exhaustible 


natural resources; 

(n) the protection of patents, - “trade 
marks and copy-rights; : 

(0) the prevention of deceptive! prta- 


(p) the carrying on of foreign trade ih 
any goods by the State, or by a Corpora- 
tion owned or controlled by the State to 
the. exclusion, complete or ‘partial, of 


‘citizens of India: 


(q) the fulfilment of ShligatiGns under 
the Charter of the United Nations for 
the maintenance of international peace 
and security; - 

(r) the implementation of any treaty, 
le or convention with any coun- 
ry; : 

(s) the compliance of imported goods 
with any laws which are applicable to 
similar goods produced or manufactured 
in India; 

(t) the prevention of dissemination of 
documents containing any matter which 
is likely to prejudicially affect friendly 
relations with any foreign State or is 
derogatory to national prestige; _ , 
_ (u) the prevention of. the contraven- 
tion of any law for the „time being in 
force; and ‘ 

_ (v) any other purpose éonductes: to ‘the 
interests of the general public”. 

“Section 113. Confiscation of goods at- 
tempted to be improperly exported, ete. 
— The following export goods shall, be 


liable to confiscation, 


(a) any goods attempted to be export- 
ed by sea or air from any place other 
than a customs port or a customs airport 
appointed for the loading of such goods; 

‘(b) any goods attempted to be export- 
ed by land or inland water through any 
route other than a route specified iná 
notification issued under CE (ec) of: Sec- 
tion 7 for the export of such goods; *: 

(c). any | dutiable or prohibited | -goods 
brought near the land . frontier -or the 
coast of India or near any bay, gulf, 
creek or tidal river for the purpose óf 
being exported from’ a place other’ than 
a land customs station or a customs - port 
wae for the Joaging of euch maa 


+ 
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(d) any goods attempted to be ex- 
ported or brought within the limits of 
any customs area for the purpose of be- 
ing exported, contrary to any prohibi- 
tion imposed by or under this Act or 
pa other law for the time being in 
Orce; : ; 


(e) any dutiable or prohibited goods 
found concealed in a package which is 
brought within the limits of a customs 
area for the purpose of exportation; 

(f) any dutiable or prohibited goods 
which are loaded or attempted to be 
loaded in contravention of the provi- 
sions of Section 33 or Section 34; 

(g) any dutiable or prohibited goods 
loaded or attempted to be loaded on any 
conveyance or water-borne, or attempt- 
ed to be water-borne for being loaded 
on any vessel, the eventual destination 
of which is a place outside India, with- 
out the permission of the proper officer; 

(h) any dutiable or prohibited goods 
which are not included or are in excess 
of those included in the entry made un- 
der this Act, or in the case of baggage 
in the declaration made under S. 77; 

(i) any dutiable or prohibited goods 
which do not correspond in any mate- 
rial particular with the entry made un- 
der this Act or in the case of baggage 
with the declaration made under Sec. 77 
in respect thereof; 

(j) any goods on which import duty 
has not been paid and which are enter- 
ed for exportation under a claim for 
drawback under Section 74; 

(k) any goods cleared for exportation 
under a claim for drawback which are 
not loaded for exportation on account of 
any wilful act, negligence or default of 
the exporter, his agent or employee, or 
which after having been loaded for ex- 
portation are unloaded without the per- 
mission of the proper officer; 

(1) any specified goods in relation to 
which any provisions of Chapter IV-B 
or of any rule made under this Act for 
carrying out the purposes of that Chap- 
ter have been contravened”. 

114. Penalty for attept to export 
goods improperly, etc. Any person, who, 
in relation to any goods, does or omits 
to do any act which act or omission 
would render such goods liable to con- 
fiscation under Section 113, or abets the 
doing or omission of such an act, shab 
be liable, — 

(i) in the case of goods in respect of 
which any prohibition is in force under 
this Act or any other law for the time 
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being in force, to a penalty not exceed- 
ing five times the value of the goods or 
one thousand rupees, whichever is the 
greater; 

(ii) in the case of dutiable goods, other 
than prohibited goods, to a penalty not 
exceeding five times the duty sought to 
be evaded on such goods or one thou- 
sand rupees, whichever is the greater; 

(iii) in the case of goods under claim 
for drawback, to a penalty not exceeding 
five times the amount of drawback, 
claimed or one thousand rupees, which- 
ever is the greater.” 

“Section 124. Issue of show-cause 
notice before confiscation of goods, ete.— 

No order confiscating any goods or 
imposing any penalty on any person 
shall be made under this Chapter unless 
the owner of the goods or such person — 

(a) is given a notice in writing inform- 
ing him of the grounds on which it is 
proposed to confiscate the goods or to 
impose a penalty; 

(b) is given an opportunity of making 
a representation in writing within such 
reasonable time as may be specified in 
the notice against the grounds of con- 
fiscation or imposition of penalty men- 
tioned therein; and 

(c) is given a reasonable opportunity 
of being heard in the matter; 

Provided that the notice referred to 
in clause (a) and the representation re- . 
ferred to in clause (b) may, at the re- 
quest of the person concerned, be oral.” 

13. Mr. Burman, the learned advo- 
cate appearing on behalf of the appel- 
lants, has submitted before us that the 
restrictions imposed under Sec. 12 (1) of 
the Foreign Exchange Regulation Act, 
1947, shall, by virtue of the provisions 
contained in Section 23A of the said Act 
be deemed to be restrictions imposed 
under Section 11 of the Customs Act, 
1962. It is his submission that any vio- 
lation of the prohibition or restriction 
imposed under Section 12 (1) of the 
Foreign Exchange Regulation Act, 1947, 
will, therefore, be deemed to be a vio- 
lation of the prohibition or restriction 
of Section 11 of the Customs Act, by 
virtue of the provisions contained in 
Section 23A of the Foreign Exchange 
Regulation Act, 1947. He argues that 
violation of Section 11 of the Customs 
Act will bring into effect the provisions 
contained in the said Act dealing with 
such violation. It is, however, his argu- 
ment that even assuming that there has 
been a violation of Section 11 of the 
Customs Act in consequence of any vio- 
lation of Section 12 (1) of the Foreign 
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Exchange Regulation Act, because of the 
deeming provision contained in Sec. 23A 
of the Foreign Exchange Regulation Act, 
Sections 113 and 114 of the Customs Act 
cannot have any application in the in- 
stant case, as the goods in respect of 
which the violation is-alleged had al- 
ready been exported, Referring to the 
provisions of Section 113 of the Cus- 
toms Act 1962, Mr. Burman contends 
that on a true construction of the said 
section, the said section cannot be said 
to have any application to a case where 
goods have actually been- exported, even 
if the goods might have been exported 
in violation of any prohibition or re- 
striction under Section 11 of the Act. It 
is the contention of Mr. Burman that 
on a plain reading of Section 113 of the 
Customs Act, there can be no room for 
doubt that the said section applies only 
to goods which have not in fact been 
exported. Mr. Burman has pointed out 
that Section 113 commences with the 
words “the following export goods shall 
be liable to confiscation”, and he argues 
with reference to the definition of ex- 
port goods in Section 2 (19) of the Act 
that ‘export goods’ only means goods 
which are to be taken out of India to 
a place outside India and therefore, can 
never mean or include goods which have 
already been taken out of India to a 
place outside India. He has drawn our 
attention to the provisions contained in 
clauses (a), (b) and (d) and has argued 
that the provisions therein stipulate in 
clear and unambiguous language “any 
goods attempted to be exported”. It is 
his argument that on a plain reading of 
Section 113 of the Customs Act, it is 
clear that the said section only applies 
to ‘export goods’ at the time when such 
goods are attempted to be exported and 
will have no application when the goods 
have in fact been exported. He has 
pointed out that in the corresponding 
provision in Section 147 of the Sea Cus- 
toms Act the words used were “both at- 
tempted to be exported and also export- 
ed” and in the present Customs Act the 
words “and also exported” have been 
omitted. He contends that the legisla- 
` ture must have advisedly omitted the 
said words, as the legislature has intend- 
ed that Section 113 will only apply to 
a case when export goods are attempted 
to be exported and will not apply when 
goods have in fact been exported. In 
support of his contention that ‘export 
goods’ do not mean and include goods 
already exported and Section 113 of the 


Customs Act will have no application to 
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goods already exported, Mr. Burman hag 
relied on the decision of the Division 
Bench of this Court in the case of Jute 
Investment Co. Ltd. v. S. K. Srivastava 
(1973) 77 Cal WN 501 and Thomas Duff 
& Co. (India) Pvt. Ltd. v. Collector of 
Customs, 1976 Cal HCN 242 (also reported 
in (1976) 80 Cal WN 305). Mr. Burman 
has also referred to the judgment of 
Sabyasachi Mukharji, J. in the case of 
United India Minerals Ltd. v. Assistant 
Collector of Customs, Calcutta, reported 
in 1971 Cr LJ 1370. Mr, Burman has 
pointed out that this judgment was re- 
versed on appeal by Division Bench and 
the judgment of the Division Bench is 
reported in AIR 1976 Cal 21 (also re- 
ported in (1976) 79 Cal WN 900). Mr. 
Burman has commented that because of 
the judgment of the Division Bench in 
the case of Assistant Collector of Cus- 
toms, Calcutta v. United India Minerals 
Ltd. AIR 1976 Cal 21: (also reported in 
(1976) 79 Cal WN 900) the present Full 
Bench reference has been made, as this 
judgment appears to be in conflict with 
the two earlier decisions of the Division 
Benches of this Court. Mr. Burman has 
criticised the decision of the Division 
Bench in AIR 1976 Cal 21: (79 Cal WN 
900), mainly on the ground that in this 
judgment the court did not properly 
consider the judgment of the Division 
Bench in the case of Jute Investment Co, 
Ltd., (1973) 77 Cal WN 501 which was 
cited before the Court. It is also the 
criticism of Mr, Burman that no cogent 
reasons have been given for the views 
taken and the Court has not correctly 
construed the provisions of the Customs 
Act and the view expressed to the effect 
that “the words would refer such goods 
liable to confiscation in Section 114 have 
been used in.a notional or hypothetical 
sense”, is erroneous and unjustified. 


14. -Mr. Burman has further argued 
that the. amendment of Section 12 (1) 
of the Foreign Exchange Regulation Act 
does not bring about any change in the 
existing law. It is his argument that 
Section 23A of the Foreign Exchange 
Regulation Act was there before amend- 
ment of Section 12 (1) and is also there 
now; and the deeming provision unger 
Section 23A of the Foreign Exchange 
Regulation Act has been the law all the 
time, Mr. Burman submits that even if 
under the deeming provision of Sec- 
tion 23A of the Foreign Exchange Regu- 
lation Act it be assumed that there has 
been a violation of Section 11 of the Cus- 


toms Act Section 113 of the said Act is 
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still not attracted as the goods have al< 
ready been exported; and as Section 113 
is not attracted, Section 114 will also 
not be applicable. Mr. Burman, there- 
fore, submits that the impugned notice 
under Section 114 of the Customs Act 
even on the basis of the allegations made 
in the said notice should be held to he 
without any jurisdiction and should be 
quashed, 


‘15. Mr. Bose, learned Advocate ap- 
pearing on behalf of the Customs Autho- 
rity, submitted that the decision of the 
learned trial Judge discharging the rule 
in the facts and circumstances of this 
case is correct. It is his submission that 
to make out a proper case for quashing 
the show cause notice the appellants 
have ‘to proceed on the basis that the 
allegations made in the show cause 
notice are correct and have to establish 
that on the basis of the said allegations 
the authority concerned did not have 
any jurisdiction or power to issue the 
said notice and the notice, even on the 
assumption of the allegations contained 
therein being true and correct, is with- 
out jurisdiction and illegal. He has sub- 
mitted that the correctness of the alle- 
gations made in the notice is to be con- 
sidered in ‘the adjudication proceed- 
ing and at this stage and in this pro- 
ceeding’ the question of correctness of 
the allegations cannot be gone into, Mr. 
Bose argues that the allegations made 
in the notice clearly make out a case 
of violation of the ‘restrictions or prohi- 
bition imposed under Section 12 (1) of 
the Foreign Exchange Regulation Act. 
It is his argument that by virtue of the 
provisions contained in Section 23A of 
the said Act, the violation of the prohi- 
bition or restrictions under Scetion 12 
(1) of the Act will be deemed to be a 
violation of the prohibition or restric- 
tion under Séction 11 of the Customs 
Act 1962 and all the provisions of the 
Customs Act shall have effect according- 
ly. Mr. Bose contends that violation of 
the restriction or prohibition imposed 
under Section 11 of the Customs Act, 
1962 will in the facts and circumstances 
of the case, undoubtedly, attract the 
provisions contained in Sections 113 and 
114 of the Customs Act, 1962. It is his 
contention that his position is made 
manifestly clear on a proper construc- 
tion of Sections 113 and 114. Mr. Bose 
argues that. Section 113 provides for li- 
ability to confiscation of ‘export goods’; 
arid Section ‘113 (d) provides that any 
goods attempted to be exported or 
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-brought within the limits of any customs: 
area for the purpose of being exported.- 
contrary to any prohibition ‘imposed by 
or under this Act or any other law for. 
the time being in force shall be liable 
to confiscation; and Section 113 (1) pro- 
vides .that any prohibited goods which 
are not included or are in excess of 
those included in the entry made under 
this Act, in the case of baggage in the 
declaration made under Section 77 shalt 
also be liable to confiscation. It is Mr. 
Boses contention that the’ allegations 
made in the show cause notice clearly 
establish that the goods had incurred the 
liability to confiscation under Sec. 113. 
It is Mr. Bose’s contention that under 
Section 113 (d) of the Act the goods in- 
eur liability to confiscation as soon as 
the goods are attempted to be exported 
or are brought within the limits of any 
customs area for the purpose of being 
exported contrary to any prohibition im~' 
posed by or under this Act or any other 
law for the time being in force and once 
the goods become liable to corifiscation, 
Section 113 on its plain reading becomes - 
clearly applicable; and the question that’: 
it may not be possible to physically con- 
fiscate the goods for any reason what- 
soever is not of any great consequence, 
Similarly, argues Mr. Bose, under Sec- 
tion 113 (1) of the Customs Act any duti- 
able or prohibited goods which do not 
correspond in any material particular 
with the entry made under this Act or 
in case of baggage with the declaration 
made under Section 77 in respect there- 
of render themselves liable to confisca- 
tion under Section 113 irrespective of 
any question of the possibility of actual 
confiscation of the goods. It is the argu- 
ment of Mr. Bose that Section 113 which 
is clear and unambiguous makes provi- 
sion on a plain reading as to the ¢circum- 
stances under which the goods become 
liable to confiscation. Mr. Bose submits 
that the allegations made in the show 
cause notice clearly make out a case 
that the goods had incurred the liability 
to confiscation under Section 113 (d) 
and (i) of the Customs Act. Mr. Bose 
argues that on a plain reading of Sec- 
tion 114 of the Customs Act, the said 
section clearly provides that any person 
who in ‘relation to any goods does or. 
omits to do any act which act or omis- 


. sion renders such goods liable to confis- 


cation under Section 113 or- abets the 
doing or omission of such act, shall be 
liable to such penalty as stipulated in the 
said section. It is the argument of Mr, 


Bose that. the goods had incurred liabi- | 
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lity to confiscation -under-Section 113 (d) ~ 


and (i) and the act of the incorrect de- 
claration of the appellants in relation to 
the goods or their omission to furnish 
the true and, correct declaration rendery 
the goods -liable to confiscation under 
Section 113; and the appellants, there- 
fore, become liable under Section 114 on 
the plain language of the said section, 
Mr. Bose has submitted that the conten- 
tion raised on behalf of the appellant 
that Sections 113 and 114 cannot 
have any. application once the goods 
have been exported is not borne out on 
a true construction of the said Secs, 113 
and 114, It is his submission that Sec- 
tions 113 and 114 have indeed nothing 
to do with actual export of the goods; 
and, as already noted, it is his argument 
that Section 113 lays down the condi- 
tions when goods incur liability to con- 
fiscation and Section 114 stipulates that 
any person whose act or omission in re- 


lation to the goods renders such goods - 


liable to confiscation under Section 113, 
will be liable in the manner indicated in 
the said Section 114. He submits that 
this result clearly follows on a proper 
construction of the relevant provisions 
of the statute, applying the well settled 
principle of construing the said provi- 
sions with reference to the language 
used in the relevant sections. He con- 
tends that if it can be said that there 
is any ambiguity in the said provisions, 
the said provision should, in that event, 
be construed in a manner which wil] 
hest serve the objects and purposes for 
which the said provisions have been in- 
troduced. It is his contention that both 


the Foreign Exchange Regulation Act. 


and the Customs Act aim at preserving 
economic interest of the country and 
they are indeed socio-economic legisla- 
tions. He argues that the legislature 
could never have intended that any per- 
son who attempts to export goods in vio- 
lation of the prohibition or 
imposed under Section 113 of the Cus- 
toms Act will become liable under Sec- 
tion 114 of the Act but will escape all 
liabilities under Section 114, if by chance 
his illegal attempt to export the goods 
succeeds and the goods sought to be ex- 
ported in violation of the prohibition or 
restriction imposed under Section 113 
are in fact exported. 

16. Mr. Bose has next submitted that 
the decisions of the Division Bench in 
the case of Jute Investment Company, 
(1973) 77 Cal WN 501, and also in the 
ease of Thomas Duff and Co. (India) P. 


Ltd:,.. 1976. Calcutta _High Court, Notes, - 


».Euresian Equipments & Chemicals v. Collector of Customs. (FB): 


restriction . 


Cal. 197 


242, (also (1976) 80 Cal WN 309) are net 
of any material assistance in deciding 
the present case, He argues that the said 
two decisions had indeed rested on va- 
rious other grounds and the question of 
liability when the goods have in fact 
been exported and the meaning of: ex- 
port goods had come up for considera- 
tion only incidentally in these-two cases. | 
He submits that if the views expressed 
by the said Division Benches: on these’ 
two questions can be said to be 
decisions of the said two Division 
Benches, the decisions of the Division 
Benches on this aspect are not correct. 
He has commented that the decision of 
the Division Bench in the case of Jute 
Investment Co. Ltd. had really -been 
based on the decision of the Supreme 
Court in the case of Union of India v. 
Shreeram Durga Prasad (P) Ltd. AIR 
1970 SC 1597. It is his comment that be- 
cause of the said decision of the Supreme 
Court in the case of Shreeram Durga 
Prasad: (P) Ltd, which was also 
reiterated by the Supreme Court in the 
case of Becker Gray & Co. v. Union of 
India, referred in AIR 1971 SC 116, 
Section 12 (1) of the Foreign Exchange 
Regulation Act came to be amended. He 
has drawn our attention to the decision 
of the Supreme Court in the case of 
South India Coir Mills,- Poockakkal v. 
Additional Collector of Customs and 
Central Excise, AIR 1976 SC 1527, in 
which the effect of the amended provi- 
sions of Section 12 (1) of the Foreign Ex- 
change Regulation Act has been consi- 
dered. He has pointed out that the deci- 
sion of Sabyasachi Mukharji, J. in the 
case of United India Minerals Ltd. v. 
Assistant Collector of Customs, 1971 Cri 
LJ 1370 has been reversed by the Divi- 
sion Bench consisting of the Chief Jus- 
tice Sankar Prasad Mitra, and Salil Ku- 
mar Datta, J. and the judgment of the 
Division Bench is reported in AIR 1976 
Cal 21 (also (1976) 79 Cal WN 900). It 
is his submission that the decision of the 
Division Bench in AIR 1976 Cal 21: (79 
Cal WN 900) correctly lays down the 
law. He has concluded his submissions 
by saying that in the instant case the 
learned trial Judge on a proper conside- 
ration of the facts and circumstances of 
the case and the changes brought about 
by the amendment of Section 12 (1) of 
the Foreign Exchange Regulation Act, 
has correctly come to the conclusion that 
on the allegations made in the notice the 
said. notice is justified and valid and the 
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decision of the learned trial Judge 
should be upheld, 


17. Before we proceed to deal with 
the respective contentions of the parties 
we shall briefly consider the cases cited 
from the Bar, 


18. In the case of Union of India v. 
Shreeram Durga Prasad (P) Ltd, AIR 
1970 SC 1597, the Supreme Court had to 
consider the question whether an un- 
true or incorrect statement contained in 
the declaration which was required to 
be made under Section 12 (1) of the 
Foreign Exchange Regulation Act, 1947 
prior to its amendment,. amounted to a 
violation of the said section to attract 
Section 11 of the Customs Act by vir- 
tue of the provisions contained in Sec- 
tion 23A of the Foreign Exchange Regu- 
lation Act. By a majority, the Supreme 
Court decided that the misdeclaration 
did not offend Sec. 12 (1) of the Foreign 
Exchange Regulation Act, the deeming 
provision of Section 23A of the Act was, 
therefore, not applicable and Section 11 
of the Customs Act was, therefore, not 
attracted and the show cause notice 
issued by the Customs authorities was 
therefore without jurisdiction. Sikri, J. 
who dissented, observed in his judgment 
at page 1604 — “I have to construe an 
Act which was enacted in the interest 
of the national economy. A deliberate 
large-scale contravention of its provi- 
sions would affect the interests of every 
man, woman and child in the country. 
Such an Act, I apprehend, should be 
construed so as to make it workable; it 
should, however, receive a fair construc- 
tion, doing no violence to the language 
employed by the Legislature, It was said 
that if two constructions are possible 
the one that is in favour of the subject 
should be accepted, It is not necessary 
to pronounce on this proposition for I 
have come to the conclusion that there 
is one true construction of Sec, 12 (1). 
But I should not be taken to be assent- 
ing to this proposition in so far as it is 
applicable to an enactment like the Ex- 
change Act, for no subject has a right 
to sabotage the national economy.” 


19. The Supreme Court was asked te 
reconsider its decision in the later case 
of Becker Gray & Co, v. Union of India 
ATR 1971 SC 116 by referring it to a 
larger Bench. The Supreme Court, how- 
ever, did not think it proper to do so 
and the Supreme Court reiterated the 
earlier view expressed by the majority 
in M/s. Rai Bahadur Shreeram Durga 
Prasad’s case, Thereafter the Legislature 


A.L R. 


thought it fit to intervene and Sec, 12 (1} 
of the Foreign Exchange Regulation Act 
was amended. The provisions of Sec, 12 
(1) of the Foreign Exchange Regulation 
Act prior to its amendment and also 
me its amendment have earlier been 
noted, 


20. In the case of South India Coir 
Mills, Poockakkal v., Additional Collector 
of Customs and Central Excise, AIR 1976 
SC 1527, the validity of an order of im- 
position of penalty and confiscation of 
goods with the direction of payment of 
Rs. 5,000/- in lieu of confiscation of the 
goods was challenged and in this case 
the Supreme Court had to consider Sec- 
tion 12 (1) of the Foreign Exchange Re- 
gulation Act after its amendment. The 
Supreme Court held that the Collector 
of Customs was justified in its order in 
imposing the penalty and in relation to 
the confiscation of goods; the Supreme 
Court, however, reduced the amount of 
penalty imposed, In the judgment of the 
Supreme Court the observation of Sikri, 
J. which we have earlier set out wera 
quoted at page 1530. 


21. The effect of the decision of the 
Supreme Court, as we read it, appears 
to be that any untrue declaration in all 
material particulars will amount to a 
violation of Section 12 (1) of the Foreign 
Exchange Regulation Act as amended 
and the infraction of Section 12 (1) of 
the Foreign Exchange Regulation Act 
will, by virtue of the provisions con- 
tained in Section 23A of the said Act, 
result in contravention of the prohibi- 
tion or restriction contained in See. 11 
of the Customs Act. 


22. In the case of Jute Investment Co. 
Ltd. v. S. K. Srivastava, (1973) 77 Cal 
WN 501, the validity of a notice issued 
by the Customs authorities to the com- 
pany to show cause why penal action 
should not be taken against the com- 
pany under Section 114 of the Customs 
Act 1962 for alleged contravention of 
Section 12 (1) of the Foreign Exchange 
Regulation Act by not declaring that the 
amount representing the full export 
value would be or had been paid in the 
pi scribed manner and by making in- 
correct declaration in the shipping bills, 
was challenged in a writ petition filed 
by the Company under Article 226 of 
the Constitution. The learned trial Judge 
having discharged the rule the matter 
came up before the Division Bench, and 
the Division Bench reversed the judg- 
ment of the learned trial Judge and 
quashed the notice holding inter alia -— 
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(i) that Section 12 (1) of the Foreign 
Exchange Regulation Act, 1947, before 
its amendment by Act 40 of 1969 did not 
prescribe any particular form in which 
a declaration as required by that section 
had to be furnished; such forms were 
prescribed by the Foreign Exchange Re- 
gulation Rules, 1952. The omission to 
furnish such a declaration in the pre- 
scribed form and giving of incorrect 
particulars in the declaration were not 
contraventions of Section 12 (1) of the 
Foreign Exchange Regulation Act, 1947, 
and did not attract the jurisdiction of 
the Customs authorities under Sec. 113 
or Section 114 of the Customs Act, 1962. 

(ii) that goods which have already 
been exported pursuant to an order 
made under Section 51 of the Customs 
Act, 1962 cannot be deemed to be ex- 
port goods as defined in Section 2 (12) 
of the Customs Act, 1962. 

(iii) that goods concerned not being 
dutiable or prohibited goods or export 
goods, there could be no contravention 
of Section 113 (1) of the Customs Act, 
1962, on the ground that incorrect parti- 
culars of the goods had been given. 

23. The Division Bench had relied on 
the decisions of the Supreme Court in 
the case of Union of India v. Shreeram 
Durga Prasad (P) Ltd. AIR 1970 SC 1597, 
and also in the case of Becker Gray & 
Co. v. Union of India, AIR 1971 SC 116. 
The Division Bench observed at p. 506: 


“Furthermore, it appears that goods 
are not export goods as defined under 
Section 2 (19) of the Customs Act, 1962, 
Section 2 (19) of the Customs Act, 1962 
defines ‘export goods’ as goods which are 
to be taken out of India to a place out- 
side India. The goods which had already 
been exported pursuant to orders made 
under Sec. 51 of the Customs Act, 1962, 
cannot therefore be deemed to be ‘export 
goods’ within the meaning of Customs 
Act, 1962. 

24. In the case of Thomas Duff & Co. 
(India) P. Ltd. v. Collector of Customs 
1976 Cal HCN 242 (also reported in 
(1976) 80 Cal WN 305), a Division Bench 
of this Court set aside three notices is- 
sued by the Customs authorities to the 
company calling upon the company to 
show cause why penal action should not 
be taken against it under Section 114 of 
the Act for alleged misdeclaration of the 
value of the goods exported, on the writ 
petition filed by the company ‘under 
Article 226 of the Constitution, reversing 
the judgment and decision of the trial 
Court, holding inter alia:— 
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(1) As the goods had already been ex- 
ported before the issue of the three im- 
pugned Notices, the goods concerned 
cannot be ‘export goods’ in terms of Sec- 
tion 113 read with Section 2 (19) of the 
Act, which means any goods which are 
to be taken out of India to a place out 
side India. As the goods had already 
been shipped, these were no longer 
goods which were to be taken ‘aut of 
India’, 

(2) Duty admittedly had already been 
paid on the goods under Section 2 (14) 
of the Customs Act. ‘Dutiable goods’ 
means goods which are chargeable to 
duty and on which duty has not been 
paid. Section 2 (15) states that duty 
means a duty of customs leviable under 
the Act. Under the circumstances, the 
goods do not seem to be liable to be con- 
fiseated under Section 113 (i) which ap- 
plied only to dutiable and prohibited 
goods. It is nobody’s case that the goods 
are prohibited ones, 

(3) There was no AE E ORA of 
goods to attract the provisions of Sec- 
tion 113 (i) of the Act; a declaration of 
value for foreign exchange was not 
material for the purpose 6f Customs Act; 
the goods were not either dutiable or ex- 
port goods and that by making a wrong 
decision as to jurisdictional fact the Cus- 
toms authorities could not confer juris- 
diction upon themselves, The Division 
Bench observed — “As the goods had al- 
ready been exported before the issue of 
three impugned show cause notices the 
goods concerned cannot be ‘export goods’ 
in terms of Section 113 read with Sec- 
tion 2 (19) of the Customs Act, Accord- 
ing to the definition is Section 2 (19) ‘ex- 
port goods’ means any goods which are 
to be taken out of India to a place out- 
side India. As the goods had already 
been shipped these were no longer goods 
which were to be taken out of India”. 

25. The other decision is the decision 
of the Division Bench in the case of the 
Assistant Collector of Customs, Calcutta 
v. United Minerals Ltd, AIR 1976 Cat 
21 (also reported in (1976) 79 Cal WN 
900). In this decision the Division Bench 
set aside the judgment and order passed 
by the learned trial Judge quashing the 
Notice issued by the Customs authorities 
to the company asking the company to 
show cause as to why penal action 
should not be taken against the company 
under Section 114 of the Customs Act 
on a writ petition filed by the company 
under Article 226 of the Constitution and 
the Division. Bench discharged the rule 
and. dismissed the petition, -When the 
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present~appeal- came up-for decision bè- 
fore the -Division -Bench: this decision of 
the Division Bench was cotisidered to be 
` in’ conflict with the’ earlier: decisions of 


© the Division Benches, and in view there- 


of this reference to the Full Bench has 
een made. In the case of United Mine- 
rals Ltd. the learned trial Judge follow- 
ing the earlier’. decisions had held that 
the Customs authorities had no jurisdic- 
-tion ‘to inflict personal penalty in a case 
where the goods had already been’ ex- 
ported from the country:* The Division 
Bench recorded, the following reasons for 
holding that such a view is not correct: 
"Now, the proposition that the Cus- 
toms Authorities have no jurisdiction ‘to 
inflict personal penalty in a case where 
the goods have already been exported 
from the country, does not appear to us 
- to be tenable on the following grounds: 

(i) Under Section 114 it is the doing 
of or an omission to do any act which 
is relevant for the purpose of penalty 
and not the existence or non-existence 
of the goods at the time the show cause 
notice is issued or the _ adjudication is 
made. 

(ii) The offertce onmo in Sec- 
tion 114 is an offence which arises under 
Section 113 and which are the ingre- 
dients of Section 114.. 

(iii) Section 113 applies to export goods 
-as defined in Section 2 (19). An offence 
is committed’ under Section 113 (d) be- 
fore the export, 

(iv) It is not the intention of the Act 

to pursue the goods after export. The Act 
contemplates punishment of the offén- 
đer for. the offence committed before the 
export. From this: point of, view the omis- 
sion of actual exportation in the new 
Act is understandable, “A liability to 
eonfiscation must he distinguished from 
ohysical possibility . of confiscation. 
Goods already exported ` cannot _be phy- 
sically confiscated. 

(v) If the offence is committed before 
the export, the. actual export of the 
goods. cannot wipe out the offence, Ac- 
cording to the’ Act the ‘offence under 
Section 113 (d) can’ be committed only 
when the goods are within the country. 
This is in accord with the definition’ of 

. “export goods”. in Section 2 (19).. There- 
fore, if the offence of “attempt to export” 
fs complete when the goods are within 

the - country, . subsequent exportation 
cannot put.an end: to- that offence . or 
gmake. any difference . to the personal 
liability of the exporter. The question, 
therefore, to be considered is whether 


the -goods would be liable to confiscation `- 


AJ LR, 


for offence committed if the goods’ werg 


-within the country and: had not: beat 


exported. Incidentally in Appeal No, 29 
of 1969 (I. J. Rao v. Bibhuti Bhusan Bag); 
a Division Bench-of this Court’ observ 
ed:—- i KRS EA 

‘Mr, Banerjee contended that even if 
the findings of Mr. Justice Ghose are cor- 


- rect his order quashing the entire pro- . 


ceedings against the respondent is 
wrong, He argued that for many of 
the offences under the Customs’ Act, the 
Customs Authorities can ‘proceed against ` 
the goods as well as against the. persons 
who have’ contravened Customs laws., 
Thus the Customs Authorities often im- 
pose a penalty and at the same time 
order confiscation of the goods. ‘In the 
present proceedings even if the deten- 
tion of the goods by the Customs Autho- 
rities be found illegal and if the peti- 
tioners get an order for return of the 
goods to them, there is no reason why 
the entire proceedings should be quashed. 
The Customs Authorities still have 
jurisdiction to initiate proceedings against 
the petitioners and impose upon them 
personal -liability by way of thé fine. 
This contention of Mr. Banerji is quite 
correct”. 

This view of the Division Bench was 
supported by another Division Bench of 
this Court in Appeal No.. 122 of 1969, 


-(Shaikh Mohammed Sayeed, v. Assistant 


Collector of Çustoms for Preventive (1). 


- (vi) The words ‘would render such 
goods liable to confiscation’ in Sec- 
tion 114 have been used in a notional or 
hypothetical ` sense. The expression 
twould render’ refers to the time when 
the goods are brought into the Customs 
area for export or an attempt is made to 
export, In this sense the words ‘would 
render liable’ do not seem to be inappro- 
priate as export of goods always includes 
an attempt to export goods; whether the 
attempt is successful or unsuccessful 
makes, in our opinion, no difference. 
(vii) Unless we construe Section 113 
(d) in this manner we shall land in ab- 
surdities. For instance, let us take: a 


. ease in which goods are brought within 


the Customs area in an attempt to export 
illegally and the exporter faced with the 
possibility of detection tries to escape 
‘with the goods and while he is escaping, 
the goods fall into the river or the sea. 
Can it be said that the exporter cannot 


-bé punished for attempt to export? 


‘Obviously. answer is in the negative”... ` 
26. It is’ quite clear that violation- of 
‘any prohibition’ or -restriction. imposed 
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.Jender -. Section 12 of the . Foreign Ex- 
change Regulation Act 1947 will result 
in a. violation of the prohibition or .re- 
striction’-under Section 11 of the Customs 


-|Act, 1962. by virtue of the deeming pro- . 


visions contained in Section 23A of the 


foreign Exchange Regulation Act; and . 
all the provisions of the - 


necessarily, 
Customs Act which may be attracted be- 
cause of violation Section 11 of the 
Customs Act will -have effect. The ques- 
tion is whether the violation of the pro- 
hibition or restriction imposed under 
Section’ 11 of the Customs Act will at- 


tract the provisions of Sections 113 and | 


114 of the Act in a case where goods had 
already been exported. The answer to 
this question will depend on proper con- 
struction of the relevant provisions. of 
the Customs Act and’ of the provisions 
contained in Section 113 in particular. 
Section .113 lays down conditions when 
export goods become liable to confisca- 
tion. It makes provision as to under 
what circumstances ‘export goods’ incur 
the liability to confiscation. Section 113 
does not deal with actual confiscation of 
the goods or the pliysical possibility of 
confiscation thereof. It only provides 
that ‘export ‘goods’ shall be liable to 
confiscation, if any of the conditions sti- 
pulated in Section 113 are satisfied. In 
other words, it makes provision as to 
the incurring of liability to confiscation 
of the ‘export goods’, Section 113 (d) 
makes it clear that ‘export goods’ shall 
‘meur the liability to confiscation if. the 
goods are attempted to be exported con- 
trary to any prohibition imposed by or 
under the Customs: Act or any. other law 
for the time being in force. ‘Export 
goods’ as defined in. Section..2 (19) of the 
-Customs Act means.‘any goods which are 
to be taken out-of India to a. place out- 
side India’. Any goods which are to be 
taken out of India to a place outside 
India will incur the liability to confisca- 
tion under Section 113. (d), if the said 
goods are attempted to be exported con- 
trary to any prohibition imposed by or 
under the Gustoms.Act or any other law 
for the time being in force. - The liability 
to confiscation arises and is incurred as 
soon as the ‘export goods’ are attempted 
to be exported contrary to any such pro- 
hibition and attempt to export the goods 
must necessarily: precede the actual ex- 
portation of the- goods. The liability of 
the goods.to confiscation, therefore, ari- 
‘ses as soon as the.said goods are attempt- 
ed or sought to be exported contrary to 
. such: prohibition. This liability -which 
-“acerues or arises as~soon as the attempt 


. and 114 of the Customs 
-the well settled principles of construing 


to export the goods is made is in no way 
dependent and: has not been made depen- 
dent on the possibility or feasibility of 
actual confiscation of the goods. . This 
acerued liability of the goods to confisca- 
tion clearly attracts Section 114 of the 
Customs Act which provides. that. any 
person who in relation to any goods, 
does or omits to do any act, which act 
or omission would render such goods 
liable to confiscation under Section 113 
or abets:the doing or omission of such 


-an act, shall be liable to penalty as.pro- 


vided in the said Section. With the in- 
curring of liability of the goods to. con- 
fiscation under Section. 113, -any . person 
who in relation to such goods has done 
or omitted to do any act which .act or 
omission has .rendered such goods liable 
to ` confiscation under Section. 113 or 
abets the doing or omission of such an 
act, renders himself liable to penalty 
under Section 114. On a proper con- 
struction of Sections 113 and 114 of the 
Customs Act with reference to the lan- 
guage used in the said sections this posi- 
tion, in our opinion, clearly emerges. 
We fail to appreciate how the accrued 
liability of the goods to confiscation with 
the attempt made for exporting the same 
contrary to prohibition is extinguished 
or wiped out with the said illegal attempt 
succeeding, resulting in the. actual ex- 
portation of the goods.’ A plain reading 
of Section 113 of the Customs Act pro- 
viding for liability to confiscation of ex- 
port goods and of Section 2 (19) of the 
Act defining ‘export goods’ does not ap- 
pear to, indicate or suggest that the ac- 
erued liability to confiscation is so ex- 


` tinguished or wiped out. It may be notic- 
_ed that this liability to confiscation at- 
- taches to the goods at the time the goods 


are sought to be exported . contrary to 
prohibition and at that point of time the 
goods which are to be taken out `of India] - 
to a place outside India have not: been 
taken out of India to a place, outside If- 
India. In other words at the point of 
time when the liability to confiscation 
accrues, the goods are ‘export goods’ well 
‘within the meaning of the definition of 
export goods in Section 2 (19) of the 
Act... 


27, In our opinion, this appears ‘to. be 
the proper interpretation of Sections 113 
Act, applying 


the said sections with reference to the 
language used ‘therein. This interpreta- 


. tion further appears to bein accord with 
. the objects, for. which -this : particular 
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legislation has been enacted by the Par- 
liament, 


_ 28, We have earlier set out the provi- 
sions of Section 11 of the Customs Act 
which confers power on the Central 
Government- to prohibit importation or 
exportation of goods for purposes men- 
tioned therein. These purposes indeed 
cover very very wide fields. Some of the 
purposes for which the prohibition may 
be imposed as stated in Section 11 {2) 
are, prevention of smuggling, prevention 
of shortage of goods of any description 
and prevention of the contravention of 
any law for the time being in force. Sec- 
tion 113 provides for liability of the 
goods to confiscation in case of any vio- 
lation of the prohibition imposed under 
Section 11 of the Act and Section 114 
provides for personal penalty for those 
whose acts or omissions render the goods 
liable to confiscation under Section 113. 
To construe the said sections to mean 
that Section 114 can only be attracted 
when the goods are attempted to be ex- 
ported and will have no application when 
goods have in fact been exported will 
defeat the purpose and object for which 
the said provisions have been introduced. 
The submissions that the legislature has 
so intended by using the words ‘attempt 
to export’ in Sections 113 (a), (b) and (d) 
and the analogy of the offence of attempt 
to commit suicide given in this connec- 
tion are, in our opinion, misleading and 
devoid of merit. An attempt to commit 
suicide is indeed an offence and the act 
of committing suicide resulting from the 
successful attempt may not be consider- 
ed to be an offence, This is so for the 
simple reason that once a person attempt- 
ing to commit suicide succeeds in his 
attempt he places himself beyond the 
reach of law and no punishment is in- 
tended to be inflicted on the dead person 
or his heirs and legal representatives by 
imposing any fine or penalty, as they 
may in no way be liable or responsible 
for the said act. As we have earlier 
observed, the liability of the goods to 
confiscation arises under Section 113 (d), 
as soon as the goods are attempted to 
be exported and the attempt to export 
the goods necessarily precedes the actual 
export of the goods. Goods become lia- 
ble to confiscation as soon as the attempt 
is made, There is no provision in the Act 
to suggest that this accrued liability is 
wiped out or extinguished with the ex- 
portation of the goods. It may be that 
after the goods had in fact been exported 
the liability of the goods to be confiscat- 
ed may not be enforceable by actual 
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confiscation of the goods. Personal penal- 
ty of any person who, in relation to the 
goods, does or omits to do any act which 
act or omission renders the goods liable 
to confiscation under Section 113 or abets 
the doing or omission of such an act has 
been. provided in Section 114. This pro- 
vision is attracted as soon as the goods 
incur the liability to confiscation under 
Section 113 and such liability, as we have 
earlier held, arises when the goods are 
attempted to be exported contrary to any 
prohibition. It is to be noted that at 
the time when the goods are sought to 
be exported they are undoubtedly ‘export 
goods’ within the meaning of Section 2 
(19) of the Customs Act. The liability of 
personal penalty provided in Section 114 
of the Act, which arises with the accrual 
of the liability of the goods to confisca- 
tion under Section 113 of the Act at the 
stage of the attempt to export the said 
goods, clearly remains and the said lia- 
bility is capable of enforecement. In the 
case of illegal export of any goods con- 
trary to prohibition the effect may be 
that the liahility of the goods to confisca- 
tion which arises and accrues may not 
be capable of enforecement but the per- 
sonal liability which arises with the ac- 
crual of liability of the goods to confisca- 
tion can be enforced and by enforcement 
of the persona] liability the offender can 
still be brought to book and this kind of 
offence may be checked. We must, there- 
fore hold that by virtue of Section 23A 
of the Foreign Exchange Regulation Act 
1947 the provisions of Sections 113 and 
114 of the Customs Act 1962 are attracted, 
when there is a contravention of Sec- 
tion 12 (1) of the Foreign Exchange Re- 
gulation Act 1947 in relation to goods 
which had in fact been exported. This 
was indeed: the first question which 
came up for consideration before the 
Division Bench and has been referred to 
the Full Bench and our answer to this 
question is therefore in the affirmative. 


29, An order by the proper officer per~ 
mitting clearance and loading of the 
goods under Section 51 of the Customs 
Act does not affect the position. 


30. We have earlier noticed that under 
Section 113 of the Customs Act export 
goods incur the liability to confiscation at 
the stage when they are attempted to be 
exported. 

31. The attempt to export? necessarily 
precedes actual export. At the time of 
attempting to export the goods contrary 
to prohibition, the liability of the goods 
to confiscation arises and at the point of 
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time, when the liability to confiscation 
arises, the goods are ‘goods which are to 
be taken out of India to a place. outside 
India’ and are, undoubtedly, ‘export 
goods’ within the meaning thereof as 
defined in Section 2 (19) of .the Act. 
Actual export of the goods, as a result 
of the attempt succeeding subsequent to 
the stage of the attempt, is not indeed of 
any material consequence. The goods 
are ‘export goods’ as defined in Sec. 2 (19) 
of the Customs Act 1962, at the time the 
goods incur the liability to confiscation 
under Section 113 of the said Act. We 
accordingly answer the second question 
which came up for consideration before 
the Division Bench and which has been 
referred to the Full Bench in the man- 
ner indicated above. 


$2. The decisions of the Supreme Court 
in the cases of Shreeram Durgaprasad 
(P) Ltd, and Becker Gray and Co., noted 
earlier, are not of any material assis- 
tance in the instant case, as in the said 
two decisions it was held that the mis- 
declaration did not result in violation of 
Section 12 (1) of the Foreign Exchange 
Regulation Act prior to its amendment: 
and, therefore, there was no question of 
any violation of Section 11 of the Cus- 
toms Act by virtue of the provisions 
contained in Section 23A of the Foreign 
Exchange Regulation Act. It is not in 
dispute now that an incorrect declaration 
violates Section 12 (1) of the Foreign 
Exchange Regulation Act as it stands 
after the amendment. 


$3. In the instant case the allegations 
made in the notice to show cause make 
out a case of violation of Sec. 12 (1) of 
the Foreign Exchange Regulation Act. 
At this stage we are not indeed concern- 
ed with the correctness or otherwise of 
the allegations which will have to be 
determined in the adjudication proceed- 
ing. Suffice it to say for the present that 
the allegations make a case of violation 
of Section 12 (1) of the Foreign Exchange 
Regulation Act. By virtue of the provi- 
sions contained in Section 23A of the 
Foreign Exchange Regulation Act, Sec- 
tion 11 of the Customs Act is, therefore, 
attracted and all the provisions of the 
Customs Act which become applicable to 
any violation of any restriction or prohi- 
bition under Section 11 of the Customs 
Act take effect. Section 113 (d) and (i) 
on the -basis of the infringement com- 
plained of becomes applicable and S. 114 
is also thereby attracted. 
_ 84, Notice . under Section 124 of the 
{Customs Act must necessarily be given in 
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respect of acts already done: and can 
never be in respect of any act to be done 
in future. At the time when the notice 
is issued the act complained of must 
necessarily have been completed, The 
relevant time for considering whether 
Sections 113 and 114 are applicable is 
not the time when the notice is issued. 
The material time- is when the offence is 
alleged to have been committed. 


35. We are, therefore, of the opinion 
that in the instant case on the basis of 
the allegations made in the notice it 
cannot be said that Sections 113 and 114 
of the Customs Act are not attracted 
and the notice is without jurisdiction, In 
the result the appeal must fail and we 
dismiss the appeal. 


36. As it appears that there was some 
confusion in the legal position and there 
appears to be conflicting decisions on the 
questions raised we consider it proper to 
make no order as to costs. 


37. We wish to observe that it is nel- 
ther desirable nor proper for this Bench 
to make any pronouncement on the cor- 
rectness or otherwise of the actual deci- 
sions of the Division Bench in the case 
of Jute Investment Co, Ltd. (1973) 77 
Cal WN 501 and in the case of Thomas 
Duff Co, (India) P. Ltd. 1976 Cal HCN 242 
(also) (1976) 80 Cal WN 305). As rightly 
pointed out, the said decisions had rested 
on a number. of grounds. The views ex- 
pressed by the Division Benches in the 
said two cases on the questions referred 
to this Bench, must, however, be over- 
ruled to the extent that the views ex- 
préssed therein are contrary to or incon- 
sistent with the views expressed by us 
on these questions, : 


38. On these questions the views ex- 
pressed by the Division Bench in the 
ease of Assistant Collector of Customs 
Calcutta v. United Minerals Ltd., AIR 
1976 Cal 21 (also reported in (1976) 79 
Cal WN 900) meet with our approval in 
so far as the said views are in accord 
with the views expressed by us, 


S. C. GHOSE, J.: I agree. 
AMIYA KUMAR MOOKERJI, J.— 1! 
agree, 
Appeal dismissed. 
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Kissori Lal Nag and others, Appellants 
v. Tinkari Chandra Chandra, Respondent. 

A. F. A. D. No. 1055 of 1960, D/- 8-4- 
1980. 

(A). Civil P. C. (2308), O. 6, R. 2 — 
Pleadings — Interpretation of, should not 
result in genuine claims getting defeated. 

It is well-settled that pleadings are 
loosely drafted in the Courts and the 
Court should not scrutinise them with 
such meticulous care as to result in 
genuine.claims being defeated on trivial 
grounds. : (Para 8) 


(B) W. B. Estates Acquisition Act (1 of - 


of 1954), Section 6 (1) (e) — Grant of 
right to rear and catch fish — Grantee 
does not become tenant — AIR 1958 Cal 
114 held impliedly evermaled in AIR 1973 
Cal 168 (SB). 

The right to rear and catch fish is 
merely a licence and does not create any 
lease in favour of the grantee of right 
and in spite of such licence the person 


owning the tank fishery can retain that- 


property under Section 6 (1) (e) as a 
direct tenant under the State. In such a 
ease, if the licensee is described as tenant 
in the pleadings, the pleadings must be 
considered to be loosely drafted and mere- 
ly because of such loose drafting the de- 
fendant-licensee would not become a 


tenant. AIR 1958 Cal 114 held im- 
pliedly ` Overruled in AIR 1973 Cal 168 
(SB). ` {Para 10) 
Cases Referred : Chronological Paras 
AIR 1976 SC 461. 8 
(1973).77 Cal WN 129: AIR 1973.Cal 168 
ASB) .: 7, 9, 10 
AIR 1971 SC 2097 7.9 
AIR 1965 SC 524 9 


(1958) 62 Cal WN 49: ATR 1958 Cal 114 
(1941) 45 Cal WN 17 

‘ Aditya Narain. Roy, Binode Behari in. 
for Appellants: Murari Mohan Mukherjee, 
for Respondent. 


JUDGMENT :— The plaintiff has alleg- 
ed that he is the owner of the disputed 
tank fishery. The defendants are tenants 
at will only in respect to the Jalkar Jama 
in that tank excluding its banks. They 
have no right to the sub-soil. He wants 
to rear fish ‘in that tank. The defendants 
did not pay any rent regarding that Jal- 
kar from 1361 B. S. at the rate of 
Rs. 4/- per year. The tenancy was deter- 


mined by a notice to quit. But the defen- 
nn ttt . 
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-dants did not give up that Jalkar. right. 


Hence the suit for ejectment, for recovery’ 
of arrears of rent and also for recovery 
of mesne profits. _ 

2. ` The defendants filed a written state- 
ment denying the plaintiff’s allegations. 


` The defence is that the suit is not main- 


tainable and the same is time-barred. The 
landlordď’s right of the plaintiff vested in 
the State and hence they have become 
direct tenants under the State of West 
Bengal. They are not defaulters. They > 
have no Jalkar right but. they are tenants 
with respect to the tank along with the 
banks and they are occupancy raiyats. 


3. The learned Munsif stated that the 
plaintiff would only get the arrears’ of 
rent at the rate of Rs. 4/- per year: with 
interest at the rate of 64 per cent per 
annum. The claim for recovery of posses- 
sion was rejected. The suit was decreed 
in part. No costs were ordered. 


4, The plaintiff filed an appeal. The 
learned Subordinate Judge stated that the 
Jalkar right did not vest in the State of 
West Bengal. The plaintiff could retain 
the tank fishery in question. So he allow- 
ed the prayer for ejectment. He further 
held that the plaintiff would get the 
arrears of rent from 1361 B. S. to 1363 
B. S. together with interest at the rate of 
6} per cent per annum. He also allowed 
the prayer for mesne profits. Hence this 
appeal by the defendants. 


5. It has been contended on behalf of. 
the appellants that the notice to quit is 
invalid in law. The defendants’: tenancy 
is a non-agricultural one, It is not an agri-. 
cultural tenancy’ within the meaning of 
the provisions of Section.106 of the Trans- 
fer of Property Act. So 15 days’ notice is. 
required. The plaintiff. gave them six 
months’ notice. Hence the. Court must 
hold that the notice is invalid.in law. It - 
has been further stated that the clear 
case in the plaint is that the defendants . 
are tenants. The plaintiff-respondent can- 
not be permitted to say now that he is a 
licensee. The plaintiff is bound by his own 
pleading. The-plaintifi’s interest had vest- 
ed in the State and the defendants have 
become direct tenants under the Gov- 
ernment of West Bengal. The appeal must 
be allowed. 

6, There is no whisper in the written 
statement that the notice is defective or 
the alleged tenancy of the defendants. 
was not determined by a proper notice to. | 
quit. So in the absence of any pleading” 
issue in this respect, the learned.Mun- . 
sif as well as the learned: Subordinate: ` 
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Judge fell into an`evidënt érror in discus- > 


sing this-matter. Hence this point need 
not be dilated upon any further. 

7. In the well-known case of State 
of West Bengal v. Saradiya Thakurani re- 
ported in: AIR 1971 SC 2097 at pages 2099 
and 2100 it. has been stated that where a 
tank fishery is possessed by some persons 
only to catch fish therefrom on payment 
of a fixed sum, the arrangement does not 
constitute a lease within the meaning of 
the proviso to sub-sec. (2). of Section 6 
of the West Bengal Estates Acquisition 
Act, 1953. The owner of the property be- 
comes a direct tenant under the State ac- 
cording to the provisions of Sec. 6 (2) of 
the Act. This Supreme Court decision was 
followed in the case of Ahindra Nath v. 
Manmatha Nath reported in (1973) 77 Cal 
WN 129 (SB). It has been stated by the 
Special Bench that mere grant of rearing 
and catching fish, that is, the right of 
pisciculture given by a kabuliyat, cannot 
amount to a lease. It is a mere licence 
and so Section 6 (2) of the West Bengal 
Act I of 1954 does not apply to such case. 
Both the courts below have found that 
defendants. have no right in the sub-soil 
or in the banks and they merely hold a 
Jalkar right. In view of the aforesaid 
Supreme Court case of State of West 
Bengal v. Saradiya Thakurani (supra) and 
Ahindra ` Nath v. Manmatha Nath 
(supra) it must be held that the defen- 


dants are licensees and not tenants with’ 


regard to the Jalkar in question. 

8. The important question arises what 
is the effect of the statement in the plaint 
that the defendants are tenants. It has 
been contended on behalf of the appel- 
lants that since the plaintiff is bound by 
the statement in the plaint, without 
amendment of the plaint the Court can- 


not arrive at any decision on ‘this point. 


Now, even the Judicial Committee has 


stdted that Indian pleadings are 
generally loosely drafted and 
specially in ` mofussil. This ob- 


servation was also made by C. C. Bis- 
was, J. in the case reported in (1941) 45 
Cal WN 17 at p. 20. In the case of Madan 
Gopal v. M. Maniram reported in AIR 
1976 SC 461 at p..470 it has been stated 
that it is well-settled that pleadings are 
loosely drafted in the Courts and the 
Court should not scrutinize them with 
such meticulous care as to result in 
genuine claims being defeated on ` trivial 
grounds. 

‘9. The learned’ Advöcaté appeàring on 
behalf of thé appellants has referred to 


the ‘¢ase “of Ganesh Chandra v. State of - 
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West Bengal reported in (1958) 62°Cal WN 
49 to show that an incorporeal right: of 
fishing unconnected with the soil,is -a 
benefit arising out of land, that is to say, 
“a profit a prendre” and it vests .in the 
State by virtue of the West Bengal Estates 
Acquisition Act. This decision has been 
impliedly overruled by the aforesaid deci- 
sion of Ahindra Nath v. Manmatha Nath 
(supra). Further reliance has been placed 
on the case of Ram Ran Bijai Singh v. 
Behari Singh reported in AIR 1965 SC 
524 at pages 528 and 529 to show that 
possession of tenant is not khas possession 
of the proprietor and consequently Sec- 
tion 6 (1) (c) of Bihar Land Reforms Act 
of 1950 does: not apply to such case and 
the result is that the proprietor is not 
entitled to a decree for recovery of khas 
possession, This decision is also clearly 
distinguishable because of the aforesaid 
Supreme Court decision of State of 
West Bengal v. Saradiya . Thakurani 
(supra). ‘ 

10. Section 6 of the West Bengal 
Estates Acquisition Act gives the inter- 
midiary a right to retain certain lands. It 
will be pertinent to point out that cls. (a), 
(b) and (e) of sub-section (1) of Sec. 6 
show that an intermediary can retain land 
comprised in homesteads,. comprised in or 
appertaining to buildings and structures 
and tank fisheries respectively though the 
same may not be in his khas possession. 
But cls, (c) and (d) of sub-section (1) of 
Section 6 indicate that an intermediary 
can retain non-agricultural land and agri- 
cultural land respectively if the same is 
in his khas possession. Moreover, as point-. 
ed out previously, in view of the Special 
Bench decision of Ahindra. Nath. v: 
Manmatha Nath (supra), there is no doubt 
that the Jalkar right, which is merely a 
licence, does not create any lease in 
favour of the defendant and in spite of 
such licence the person owning the tank 
fishery can retain that property under 
Section 6 (1) (e) of the West Bengal Act 
I of 1954 as a direct tenant. under the 
State of West Bengal. So there is no bar 
in such circumstances to say that- the 
plaint was loosely drafted by saying that 
the defendants were tenants. On account 
of the loose statement made in the plaint, 
the defendants will not be elevated to the 
status of tenants. For this defect in draw- 
ing up of the plaint, the same cannot be 
thrown out at this stage of the proceed- 
ing. But for this the costs will be disal- 
lowed throughout. : 

11. In'view of the aforesaid discus- 
sion the submissions made on- behalf of: 
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the appellants cannot be accepted. 
12. The appeal is, therefore, dismissed. 
13. The parties will bear their own 
costs throughout. 
Appeal dismissed. 
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ANIL K. SEN AND B. C. 
CHAKRABARTI, JJ. 
Haradhan Changdar, Applicant v. 
Jitendranath Hambir, Opposite Parties. 


C. R. No, 896 of 1979, D/- 30-11- 
1979, 

W. B. Land Reforms Act (10 of 1956), 
Ss. 21. (3) and 18 — Specific Relief 
Act (1963), S. 37 — Bar on jurisdiction 
under Sec. 21 (3) — Civil Court not 
barred from granting temporary injunc- 
tion even if question as to status of 
person as bargadar involved. (Civil 
P. C. (1908), S. 9 0. 39, Rr. 1, 2) 

The jurisdiction of the Civil Court 
is not ousted merely because a dis- 
puted question as to the status of the 
person who claims to be a bargadar is 
referred to the competent authority for 
decision, Even where such a reference 
is made the Court remains in seisin of 
the suit and has to dispose of the same 
after the decision by the authority is 
received, 

The bar of jurisdiction imposed by 
Sec, 21 (3) is not an absolute bar. It 
only bars the jurisdiction of the Court 
to decide the question whether a per- 
son is or is not a bargadar if such 
question is raised in the suit. In- all 
other respects the Court retains jur- 
isdiction over the suit..Section 21 and 
Sec. 18 read together do not indicate 
either expressly or by implication that 
the Court would have no jurisdiction 
to pass an order of temporary injunc- 
tion if a case jn that behalf is made 
out. Granting of an injunction does 
not mean a final adjudication of the 
dispute nor is the plaintiff required to 
establish his title before he can legiti- 
mately ask for an order of injunction 
in his favour. In order to succeed on 
an application for temporary injunction 
all that he need show is a prima facie 
case as to the existence of the right 
alleged and itis but fair that when 
such a prima facie case is made out 
the property should be preserved in 
status quo. (Para 8) 
Cases Referred: Chronological Paras 


(1978) 1 Cal LJ 390 8 
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Haradhan ‘v. Jitendranath 


A.LR, 
R. P. Bagchi and Snehansu Deinda, 
for Applicant; Biswajit Ghosh and 


J. Bhattacharya, for Opposite Parties. 

B. C. CHAKRABARTI, J:— This 
revisional application at the instance 
of the plaintiffs is directed against an 
order dated Feb, 28, 1979 passed in 
Misc. Appeal No. 52 of 1978, and raises 
a short though important point of law, 
viz, whether in a suit where a ques- 
tion arises as to whether a person is oF 
is not a bargadar and the said ques- 
tion is referred to the appropriate Offi- 
cer mentioned in Sec. 18 (1) of the 
West Bengal Land Reforms Act for 
decision, the Court has or has not the 
jurisdiction to pass interlocutory orders 
on an application for temporary injune- 
tion, 


2, Facts relevant for the present 
purpose are simple. The plaintiffs in- 
stituted the suit for declaration and for 
permanent injunction against the defen- 
dant No. 1 upon a claim that the suit 
lands were in the khas possession of 
the plaintiffs, that the defendant No. 2 
was engaged as a care-taker to super- 
vise the cultivation of the lands from 
the time of the predecessors~in-interest 
of the plaintiffs, that the defendant 
No. 1 who is a nephew of defendant 
No. 2 managed to have his name re~- 
corded as a bargadar in respect of the 
suit lands in the draft records prepar- 
ed during the  revisional settlement 
operation and that he on the basis of 
such entry in the draft record but 
without having any interest whatsoever 
in the suit lands, was trying to disturb 
the possession of the plaintiffs, 

8. Defendant No. 1 however, claim- 
ed to be a bargadar under the plain- 
tiffs and alleged further that defen- 
dant No. 2 was in collusion with the 
plaintiffs. 

4. The plaintiffs made an applica- 
tion for temporary injunction restrain- 
ing the : defendant from interfering 
with the possession of the plaintiffs. 
The learned Subordinate Judge before 
whom the suit was filed, considered 
the prayer on its merits and found 
that the defendant was at best a care- 
taker and not a bargadar. The defen- 
dants took an objection that the suit 
was hit by Sec, 21 of the West Bengal 
Land Reforms Act, but the learned 
Subordinate Judge thought that there 
was no such dispute between the par- 
ties requiring an adjudication by an 
officer appointed under Sec, 18 (1) of 
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the said Act. On such findings the 
learned Subordinate Judge allowed the 
prayer for temporary injunction re- 
straining the defendant from disturbing 
the plaintiffs’ possession till the dis- 
posal of the suit. ; i 

5. Being aggrieved by such decision 
the defendants preferred an appeal be- 
fore the learned District Judge. The 
learned District Judge while disposing 
of the appeal incidentally referred to 
some documents upon which the trial 
Court had relied and found them to be 
inadmissible in evidence. But then he 
did not find that the plaintiffs were 
not entitled to an order for injunction 
on the case made out by them and on 
the materials placed before the Court. 
Instead he held that the dispute raised 
by the defendant was required to be 
referred under Sec. 21 (3) of the Act 
to the prescribed authority for deter- 
mination of the question whether the 
defendant was a bargadar or not. He 
further observed that the plaintiff’s 
application for temporary injunction 
should be disposed of in terms of the 
decision of the prescribed authority. In 
that view of the matter the appeal was 
allowed on contest with a direction 
upon the trial Court for making a re- 
ference to the prescribed authority. 


.6. The plaintiffs have moved this 
Court in the present revisional applica- 
tion against the said appellate order. 


7. Section 21 (1) of the West Bengal 
Land Reforms Act provides that no 
order of other proceedings under that 
Chapter shall be questioned in any 
Civil Court and no Civil Court shall 
entertain any suit or proceeding in re- 
spect of any matter mentioed in Sec- 
tions 17 and 18. Sub-section (2) speaks 
of transfer of all pending proceedings 
before any Bhag-chas Conciliation 
Board to the officer or authority ap- 
pointed under the Act for decision and 
sub-section (3) of the said Act provides 
as follows:— 

"(3) If any question as to whether a 
person is or is not a bargadar arises in 
course of any proceedings before any 
Civil or Criminal Court, the Court shall 
refer jt to the officer or authority men- 
tioned in sub-section (1) of Sec. 18 for 
decision.” 

Section 18 provides that every dis- 
pute between a bargadars and the per- 
son whose land he cultivates in. respect 
of the division or delivery of the pro- 
duce, recovery of produce. under Sec- 


` 
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tion 16-A or termination or cultivation 
by the bargadar shall be decided by 
such officer or authority as the State 
Government may appoint. Sub-section 
(2) of Sec. 18 further lays down that 
if in deciding any dispute referred to 
in sub-section (1) or otherwise any 
question arises as to whether a person 
is a bargadar or not and to whom the 
share of the produce is deliverable, 
such question shall be determined by 
the officer or authority mentioned in 
sub-section (1). Plainly, therefore, 
every dispute touching the question 
whether the relationship between the 
parties is that of owner and bargadar 
can be decided by the prescribed au- 
thority or officer upon a reference be- 
ing made to it under Sec, 21 (3). Such 
being the position in law, Mr. Ghosh 
in opposing the revisional application 
contended that the learned Subordinate 
Judge had no option but to refer the 
dispute in the instant case to the ap- 
propriate authority and that he having 
failed to do so, the learned Lower Ap- 
pellate Court had justly directed a re- 
ference in that behalf. On behalf of 
the petitioners on the other hand it 
was argued that even if the dispute in 
the instance case be referable to the 
officer or authority concerned, the 
Court still has jurisdiction to entertain 
an application for temporary injunction 
and pass appropriate orders thereon. 
8 In our view the bar of jurisdic- 
tion imposed by Section 21 (3) of the 
West Bengal Land’ Reforms Act is not 
an absolute bar. It only bars the 
jurisdiction of the Court to decide the 
question whether a person is or is 
not a bargadar if such question is 
raised in the suit. In all other respects 
the Court retains jurisdiction over the 
suit. Section 21 and S. 18 read toge- 
ther do not indicate either expressly or 
by implication that the Court would 
have no jurisdiction to pass an order 
of temporary injunction if a case in 
that behalf is made out. In deciding 
an application for temporary  injunc- 
tion the Court does not adjudicate 
upon: the issue. Before an injunction 
is granted the question in dispute need 
not be examined or its decision antici- 
pated. Granting of an injunction does 
not mean a final adjudication of the 
dispute nor is the plaintiff required to 
establish his title before he can legiti- 
mately ask for an order of injunction 
in his favour. In order to succeed on 


an application for temporary injunc- 
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right alleged and it is but fair ..that 
out the property should be preserved 
-in status quo, In other words in dis- 


posing of an application for temporary 


injunction the Court is to see whether ` 


` there is a prima facie case, the balance 
of convenience and inconvenience and 


the question .of irreparable injury etc.’ 
the’ 


In the suit now pending before 
learned Subordinate Judge the plain- 
tiffs have- raised these questions in their 
application for temporary injunction. 
While agreeing with Mr. Ghosh that 
since the defendant raised a dispute as 
to his status as a bargadar the learn- 
ed Subordinate Judge had to refer the 
same to the appropriate officer for 


decision on that issue only, we are 
unable to accept the contention that 


once such a reference is made the 
Court would have no jurisdiction to 
consider an application for temporary 
injunction for. the simple reason that 
the decision on such an application 
does not, amount to a decision of. the 
disputed issue. There may be cases 
where it may be necessary in ‘the 
interest of justice to protect the pre- 
sent possession of either party till the 
decision is'` madè by the appropriate 
authority and the Land Reforms Act 
does not ‘empower the officer fo pass 
any order of temporary injunction. We 
are, therefore, of the view that the 
jurisdiction of the Civil Court is not 
ousted merely because a disputed ques- 
tioh as‘ to the status of the defendant 
who claims to be a bargadar is refer- 
red to the competent authority for 
decision, Even where such a reference 
is made the Court remains in seisin of 
the suit and has to dispose of the 
same after’ the decision by the autho- 
rity is received. In the instant suit 
there is indeed a case for referring 
the dispute to the appropriate autho- 
rity and the learned Subordinate Judge 
went wrong in refusing to do so. The 
learned District Judge in disposing’ of 
the appeal has set the wrong right by 
directing -a reference’ in. that regard 
but he again went wrong in holding 
that the application for temporary in- 


junction. should be disposed of 
only after the decision by the 
- appropriate authority is made. . If the 
application for temporary  injunc- 


tion’ is- kept . pending till- such. time 
_ the very purpose’ of the. application 
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hen such a prima facie case is made . 
“has held that the jurisdiction 
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would be frustrated and that is not - 
what the law provides.. A single Bench. ' 
decision in the case of Kalidas Mukher- 
ji v. Jori Singh (1978) 1 Cal LJ 390), 
-- of - the 
Civil Court to pass suitable orders on 
an application for temporary injunc- 
tion is not ousted by the provisions: of 
S, 21 of the Act, and.we are in com- 
plete agreement with the view so 
taken. ; j 

9. That being our view of the 
matter the revisional application ought 
to succeed. The direction given by- the 
learned lower Appellate Court for 
making a reference to the appropriate 
authority for decision of -the disputed 
issue as to the status of the defendant 
as claimed is affirmed. But his finding 
that the application for temporary in- 
junction should pend till -such deci 
sion is made, is liable to be and is. 
hereby set aside. The matter should 
now go back tò the learned lower 
Appellate Court for consideration whe- 
ther the application for temporary in- 
junction applied for by the plaintiffs 
should or should not be granted. We 
have not heard the learned Advocate 


on the merits of the prayer for tem- 
porary injunction and we accordingly 
direct that the matter be remit- 
ted to the learned lower Appellate 
Court for. re~hearing in accordance 
with law. 

10. The rule is accordingly made 


absolute. The lower Appellate Court is 
directed to rehear and dispose of the 
Misc. Appeal No, 52 of 1978 in accord- 
ance with law. There will be no order 
for costs. ; i ' 
11. Let the records be sent down 
forthwith. + 
ANIL K. SEN, J.: — I agree. ; 
Revision ` allowed, 
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MRS. PADMA KHASTGIR, J. 

Protiva Mukherjee, Plaintif v. 
Shyamsundar Nandy and another, De- 
fendants. ; : 

_ Suit No. 1602 of 1963, D/- 21-8-1979, 
„Calcutta Thika Tenancy Act (2 of | 
1949),. Ss. 2 (5) and 5 — Thika tenant 
— Conditions to be satisfied — Thika 
tenant continuing in possession of land 
after expiry of lease — Proper forum” 
for eviction of such person — (Civil. 


P. C. (1908), S9} . ` _ 
IW/TW/ETS7/79/VSS re 
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Where a person satisfied both the 
conditions, namely, tenancy of land and. 
ownership of structure thereon, he is a 
thika tenant within meaning of Sec- 
tion 2 (5) of the Act and it is wholly 
immaterial whether or not the act of 
obtaining such tenancy right preceded 
the erection of structure or acquisition 
of the same by purchase or gift. A 
tenant under the Act includes an ex- 
tenant, that is, a tenant whose con- 


tractual tenancy has come to an end 
but who is still in possession — actual 
or constructive — of the particular 


premises. The statutory tenant is an 
ex-tenant, He is neither a contractual 
tenant nor a trespasser, He is a per- 
son having special rights and bearing 
special name of statutory tenant. The 
Act makes provision for creation of a 
statutory tenancy which continues even 


after the landlord has determined ten- 
ancy after service of notice to quit, 
Section 5 of the Act took away jur- 


isdiction of Civil Court in the matter 
of eviction of thika tenants. Suits for 
their eviction are infructuous: before 
Civil Court. They have to be filed be- 
fore the Controller of Thika Tenancy. 
AIR 1975 Cal 429; AIR 1961 Cal 505 
(FB), (1958) 62 Cal WN 319 and (1962) 
66 Cal WN 255, Rel, on. i 
(Paras 10, 11, 12, 13, 14, 15, 16} 
Cases Referred: Chronological Paras 
(1975) 1 Cal LJ 440: AIR 1975 Cal 429 


7, 9, 11 

AIR 1965 Cal 55 8 
(1962) 66 Cal WN 338 10 
AIR 1961 Cal 505 (FB) 7, 12 
(1961) 65 Cal WN 255 7, 14 
(1958) 62 Cal WN 319 7, 13 
(1956) 60 Cal WN 642 8 
AIR 1955 Cal 165 8 
(1951) 88 Cal LJ 107: AIR 1954 Cal 96 
8 

Cal WN 


1949) 53 640: AIR 1956 Cal 
230 . 8 
Panja appeared with Gour Roychow- 

dhary, for Plaintiff, Lala appeared 

with Ranajit Mitra, for Defendants, 


JUDGMENT:— This suit has been 
filed by the plaintiff against the defen- 
dants for a decree for Rs. 3615/-, pos= 
session of a portion of premises No. 7, 
Nawab Lane, Calcutta; alternatively an 
enquiry into damages ete, 

2. The plaintiff's case is that by a 
conveyance dated 29th of December, 
1962 the plaintiff purchased premises 
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No. 7, Nawab Lane, Calcutta and be- 
came full owner thereof, According to 
the plaintiff, on April 15, 1959 the 
original defendant, Jyotindra Nath 
Nundy and the defendant No. 2 wrong- 
fully entered into and trespassed in the 
said premises, The plaintiff had been 
successful in getting part possession of 
a portion of the premises after the said 
purchases, But the portion now under 
the possession of the defendants as 
trespassers is required to be recovered 
from the defendants by obtaining a 
decree to the effect in this suit. On 
2th of August, 1963 the plaintiff called 
upon the original defendant and the 
defendant No. 2 to quit, vacate and 
deliver up vacant possession of the said 
portion to the plaintiff and also claim- 
ed damages at the rate of Rs, 15 per 
diem. But in spite of such demands 
the defendants or either of them have 
failed and neglected to quit, vacate 
and deliver up vacant possession, 
Hence the present suit has been filed, 


3. The case of the defendants is 
that the plaintiff by such indenture 
dated 29-12-1962 could not purchase 
the building situated on premises No. 7, 
Nawab Lane, Calcutta as the plaintiff's 
Vendor, Sachindra Nath Mukherjee, 
who happened to be the  father-in- 
law of the plaintiff could only purchase 
the land measuring about 2 cottahs 
comprised in premises No. 7, Nawab 
Lane, Calcutta and not building and 
Structures standing thereon, by the 
conveyance dated 28th of March, 1962 
from the Manager of the Murshidabad 
Nawab Estate as the building and/or 
structures thereon belonged at all mate- 
tial times and still belong to the de- 
fendants. As the plaintiffs Vendor, 
Sri Sachindra Nath Mukherjee was not 
the owner of the building and/or 
structures as such he could not have 
transferred such building and struc- 
tures in premises No. 7, Nawab Lane, 
Caleutta to the plaintiff by conveyance 
dated 29th of December, 1962, By a 
deed of conveyance dated September 
19, 1884 the Nawab of Murshidabad let 
out the estate, now known as premises 
No. 7, Nawab Lane, Calcutta being 
brick built one and two storied build- 
ing for a period of 21 years at a rent 
of Rs. 40 to the grandfather of the pre= 
sent defendants. The defendants’ case 
is that one Beharilal Nandy, since de- 
ceased, the grandfather of these . 
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defendants obtained a lease by way of 
Bengali deed (Kabuliat) dated 15th of 
November, 1909 for a period of 21 
years in respect of the land only com- 
prised in premises No, ¥, Nawab Lane, 
Calcutta and before the expiry of the 
previous lease itis stated in the said 
lease that Beharilal Nandy was the 
owner of the existing brick built struc- 
tures standing on the land and he was 
given liberty to raise further struc- 
tures on the existing structures belong- 
ing to him and to let them out to the 
various tenants and on expiry of the 
said lease he would have to remove the 
structures and deliver vacant possession 
of the bare land to the Manager of 
Murshidabad Nawab Estate, 


4. The land was held by Behari Lal 
Nandy under a lease but the premises 
was purchased by Behari Lal Nandy 
being a‘ three storied pucca house af 
promises No, %, Nawab Lane, Calcutta 
for a consideration of Rs, 5000/-. On 
15th of June, 1951, the Manager, 
Nawab Estate, Murshidabad by a regis- 
tered deed of lease granted a lease of 
the land at premises No, f, Nawab 
Lane, Calcutta to Jyotindra Nath 
Nandy and Santosh Kumar Nandy, the 
grandsons of Behari Lal Nandy, for a 
period of 10 years with effect from 
13th of April, 1949, Thereafter the law- 
yer of Nawab Estate, Murshidabad 
called upon the said Jatindra Nath 
Nandy and Santosh Kumar Nandy by 
notice to give peaceful and vacant pos- 
session of the land only on the pre- 
mises No, ¥, Nawab Lane, Calcutta on 
March 18, 1959 and on 25th of April, 
1959 invited for an offer from the said 
Nandys regarding the rent they were 
prepared to pay for the said Iand, 
Thereafter an offer was given to the 
Nandys to purchase the said land by 
the Manager, Murshidabad Estate, 
Thereafter on May ist, 1960 the Mana- 
ger, Murshidabad Estate published an 
advertisement in daily Amrita Bazar 
Patrika inviting offers for sale of the 
land only in respect of premises No, 7, 
Nawab Lane, Calcutta. Thereafter on 
March 28, 1962 by a registered deed of 
conveyance pursuant fo that advertise- 
ment, land of premises No, 7, Nawab 
Lane Calcutta was sold by the Mana- 
ger to Sachindra Nath $$ Mukherjee, 
father-in-law of the plaintiff herein, 
Thereafter Sachindra Nath Mukherjee 
wrongfully tried to collect rent from 
the tenants stating therein that he has 
purchased not only the land but also 
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the premises, Asa result, atindra 
Nath Nandy and Santosh Kumar 


Nandy through their Solicitor wrote a 
letter dated 27th of August, 1962 deny- 
ing and disputing the right of Sachin- 
dra Nath Mukherjee over the said 
building and/or structures, Thereafter 
there was a letter from S, N. Sen & 
Company on behalf of the plaintiff 
demanding possession from the defen~ 
dants and the present suit has been 
filed on December 4, 1963, 


5. Mr, Panja appeared with Mr, 
Gour Roychowdhury on behalf of the 
plaintiff. Mr, Lala appeared with Mr. 
Ranajit Mitra for the defendants, After 
hearing the parties the following issues 
were raised, 


3, Is the lease dated 13-4-1949 valid 
or binding? 

2, Is the defendant? a statutory thika 
tenant in respect of premises No, % 
Nawab Lane, Calcutta? 

‘3 Is the suit maintainable? 

4, Has this Court jurisdiction to 
entertain, try and determine the suit? 


5, To what relief, if any, the plain- 
fiff is entitled? 


6. At the time of hearing Mr, Panja 
did not press issue No, 1, As preli- 
minary issues were raised regarding 
jurisdiction of this Court to entertain 
and try this suit and also regarding the 
maintainability of the suit Mr, Lala 
made his submissions on behalf of the 
defendants, According to Mr, Lala, the 
defendants are not trespassers but they 
are thika fenants in respect of the pre- 
mises, Hence this Court has no jurisdic- 
tion fo entertain and/or try this suit 
and it is the jurisdiction of the Thika 
Tenancy Controller to entertain such 
a claim, From the various conveyances 
that have been disclosed in this pro- 
ceeding if would appear that the de~ 
fendant’s predecessor-in-interest was a 
tenant in respect of the land as also 
the structures and thereafter further 
structure and building was built by 
Behari Lal Nandy. Thereafter Behari- 
Lal Nandy purchased the structure 
and/or building but remained a tenant 
in respect of the land comprising pre~ 
mises No. Yọ, Nawab Lane, Calcutta 
for a period of 21 years, Thereafter 
the lease was also extended for a fur- 
ther period of 21 years and ultimately 
the defendants had a lease executed in 
their favour for a period of 10 years. 
From the facts as stated above it would 
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appear that land at all material time 
belonged to Nawab of Murshidabad 
Estate but the structure was owned by 
Beharilal Nandy. Thereafter the land 
had been purchased by the father-in- 
law of the plaintiff from the Nawab 
of the Murshidabad Estate and there- 
after by subsequent deed of convey- 
ance it has been transferred in favour 
of the plaintiff. It is the definite case 
of the defendants that the plaintiff is 
the owner of the land only but with 
an alterior motive she claims the struc- 
ture also over which she had no righf, 
title and interest, 


q. Mr. Lala referred fo Sec. 2 (5) 
of the Calcutta Thika Tenancy Act, 
1949 and submitted that this Court has 
no jurisdiction to entertain this suit, 
In that respect he craved reference to 
a Full Bench decision of the Calcutta 
High Court reported in AIR 1961 Cal 
505; (1958) 62 Cal WN 319 at p, 323; 
(1961) 65 Cal WN 255 at p. 258; 1975 
(1) Cal LJ 440. According to Mr, Lala, 
after the expiry of the said lease for 
ten years, the defendants are still in 
possession and they have become sta" 
tutory tenants under the Calcutta 
Thika Tenancy Act, 1949. He further 
submitted that under Section 20 of the 
Murshidabad Administration of Estate 
Act, 1933 the Manager had full power 
end authority to grant lease and in 
fact while granting such lease for ten 
years in favour of the defendants nof 
enly the Manager had put his signature 
but also the said deed of lease had 
been executed under due authority of 
the Government of West Bengal, 


8 Mr. Panja on the contrary sub- 
mitted that it is not a case governed 
by the Calcutta Thika Tenancy Act, 
1949 but itis a plain and simpla 
case of trespass; as such this Court 
has ample jurisdiction to try the pre- 
sent suit. He further submitted tha? 
Behari Lal Nandy was not a Thika 
Tenant; as such his successors cannot 
be taken to be thika tenants as Behari 
Lal Nandy did not construct the struc- 
ture on the land taken on lease but he 
has taken possession of partly two 
storied building and thereafter he 
made additions and alterations to the 
said building. Hence he cannot be held 
to be a thika tenant. as, according to 
Mr, Panja, a thika tenant is a person 
who after taking lease of premises 
builds his own structures which is not 
the position in the presen? case, 
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Secondly he submitted that there can- 
not be any holding over in cases of 
thika tenancy. After the expiry of the 
lease the defendants cannot be taken 
to be statutory tenants, According to 
Mr, Panja, the definition as given 
under Section 2 (5) is not attracted in 
the present case as, according to the 
said definition, neither the defendants 
nor the said Behari Lal Nandy can be 
taken as a thika tenant; neither of the 
defendants nor the said Behari Lal 
Nandy had erected or acquired by 
purchase or gift any structure on such 
land nor the defendants can be held to 
be successors-in-interest of such person. 
Hence the definition of thika tenant as 
given under Section 2 (5) is not satis= 
fied in the present case. When Behari- 
Lal Nandy had taken the lease of the 
premises with a structure he could not 
be treated as thika tenant as the lease 
was not in respect of vacant plot of 
land but with the structure thereon. 
Mr. Panja further submitted that a 
lease for 21 years could not come 
under the Thika Tenancy Act as it was 
for a period beyond 12 years, If 
Behari Lal Nandy himself could not 
become a thika tenant the defendants 
cannot claim themselves to be succes- 
sors of such interest of a thika tenant. 
Mr. Panja referred to a case reported 
in (1949) 53 Cal WN 640 and submit- 
ted that the burden of proof is on the 
defendants to show that they are thika 
tenants. He further referred to cases 
reported in AIR 1965 Cal 55; (1956) 60 
Cal WN 642; AIR 1955 Cal 169 and 
(1951) 88 Cal Ly 107, 


9. In the case reported in 1975 (1) 
Cal LJ 440 a Division Bench of this 
High Court held that “in resepect of 
registered lease of vacant piece of land 
for a period of 12 years the defendants 
raised non-permanent structure on the 
land during the currency of the said 
lease, The lease in due course expired 
by efflux of time. But in spite there- 
of, a tenant remained in occupation by 
holding over. The lessor has assented to 
the continuance of his occupation of 


the Jand by acceptance of rent from 
him. Thereafter the question arose 
whether tenancy of the defendant 


would be governed by the provisions of 
the Calcutta Thika Tenancy Act, 1949 
and in the event the defendant would 
be held to be thika tenant after the 
new tenancy was created asa result of 
his holding over, then the suif in ques- 
tion would fail because such suit would 
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not be entertainable by any Civil 
Court. There the learned Judges came 


to the conclusion that on the expiry 
of the lease by efflux of time the 
defendant lessee held over. The defen- 


dant was also the owner of the struc- 
ture on the land which were raised by 


him during the currency of the prior 
lease under the registered deed and 
not during the currency of the pre- 


sent tenancy, On the expiry of that 
lease, a new tenancy was created by 
holding over in favour of the tenant 
and he still being the owner of the 
said structure on the land, he fulfilled 
Tequirement of S. 2 (5) of the Act and 


became a thika tenant. The learned 
Court further held that “where the 
tenant satisfies both the conditions 


ie., tenancy of the land and ownership 
of the structure, he, is a thika tenant 
- within the meaning of 5. 2 (5) of the 
. Act and it is wholly immaterial whe- 
ther or not the act of obtaining .such 
tenancy right preceded the erection of 
the structures or acquisition of the 
structure on the land by purchase of 
by gift. Inasmuch as the defendant 
was a thika tenant at the relevant time 
for his eviction, a suit in the Civil 
Court was not entertainable.” 


10. The similar points involved in 
this case were also in dispute in the 
case referred to above and after consi- 
dering facts and various decisions in- 
cluding the judgment of P. B. Mukhar- 
ji, J, delivered in Annapurna Seal v. 
inkari Datta reported in (1962) 66 Cal 
338 the learned Judges came to 
he conclusion that where both the 
onditions are present, such as, tenancy 
£ the land and ownership of the 
tructure, a person would be a 
tenant within the meaning of S. 2 (5) 
f the Calcutta Thika Tenancy Act, 
1949 and it is wholly immaterial whe- 
ther or not the act of obtaining such 
tenancy right preceded the erection of 
he structure or acquisition of the 
same by purchase or gift. 


11, The points taken and submis- 
sions made by Mr. Panja are fully 
covered and decided by the case re- 

rted in 1975 (1) Cal LJ 440. 


12. In the case reported in AIR 
961 Cal 505 a Full Bench of this 
High Court had to consider the posi- 
tion of a statutory tenant and came to 
the conclusion that a tenant under the 
Act includes an ex-tenant, 
enant whose contractual tenancy. has 
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come to an end but who is still i 
possession — actual or constructive -2 
of the particular premises, It has been 
further held that “the Rent Control 
and the Tenancy Act create a special 
world of their own. They speak of a 
life after death, The statutory tenancy 
arises phoenix-like out of the ashes of 
the contractual tenancy. The contrac- 
tual tenant may die but the statutory 
tenant may live long thereafter, The 
statutory tenant is an` ex-tenant and 
yet he is a tenant. Mr, Janah describ- 
ed him as a phantom tenant, However 
described, the statutory tenant is a 


real person having real rights. 
He is neither a contractual tenant 
nor a trespasser. He jis a person 


having special rights and bearing the 
special name of a statutory tenant. We 
cannot ignore him. We must grapple 
with him as a reality and look at the 
Act under which he claims protection 
to find out what his rights are.” 


13. In the case reported in (1958) 62 
Cal WN 319 it has been held “The Cal- 
cutta Thika Tenancy Act makes provi- 
sions for creation of a statutory tenancy 
which continues even ‘after the land-| | 
lord has determined tenancy after ser- 
vice of the notice to quit just as West 
Bengal Premises Rent Control Act pro- 
vides. Therefore, in the matter of 
waiver by accepting - rent or amount 
equivalent to rent after determination 
of the tenancy by notice to quit the 
possession under the Calcutta Thika 
Tenancy Act cannot be any different 
from the possession under the West 
Bengal Rent Control Act and the 
corresponding English Act.” 


14. In the case reported in (1961) 65 
Cal WN 255 it has been held that 
“See, 5 of the Calcutta Thika Tenancy 
Act took away ‘the jurisdiction of the 
Civil Court in the matter of eviction o 
thika tenants. Deprived of the juris- 
diction to evict thika tenants and also 
deprived of the power io remit eject- 
ment suits to the Controller, the Civil 
Court is powerless to pass any order 
or decree for eviction in ejectment suit 
against thika tenants. Suits for evic- 
tion of tenants become thus infructuougs 
before Civil Courts,” 


15. From the facts as. indicated 
above, it would appear that the defen- 
dants definitely were thika tenants in 
respect of the land situate at 7, Nawa 
Lane, Calcutta after the expiry of the 
10 years after . becomin 
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statutory tenants under the Calcutta 
Thika Tenancy Act. The defendants 


are still in possession and still are the’ 
owners of the building situate at No. 7, 
Nawab Lane, Calcutta. Hence they 
satisfy the definition as laid down 
under S. 2 (5) of the Calcutta Thika 
Tenancy Act, 1949. So from whichever 
angle the case is tested’ the de- 
fendants fall into the category of 
thika tenants under the Calcutta Thika 
Tenancy Act, 1949. From the various 
correspondences written by the Mana- 
ger, Murshidabad Nawab Estate it 
would appear that in a letter written 
on behalf of Nawab Estate by a lawyer 
it has been mentioned that the defen- 
dants have been given possession of 
the land measuring about 2 cuttahs 
1 chittacks 12 sq. feet at premises 
No. 7, Nawab Lane, Calcutta for. a 
period of 10 years and on the expiry 
of the said lease the defendants were 
requested te give up vacant and peace- 
ful possession of the land and not 
premises. Again on 25th of April, 1959 
the Manager of Nawab Estate, Murshi- 
dabad referred to the lease of land and 
not of the premises while writing 
letters to the defendants, Jatindra Nath 
Nandy and Santosh Kumar Nandy. By 
a letter dated 23rd of April, 1970 the 
Manager wrote to the defendants en- 
quiring whether the defendants were 
interested in purchasing the land of 
the said premises. In fact, from the 
advertisement issued by the Manager in 
Sunday Amrita Bazar Patrika on 1st of 
May, 1962 it would appear that offers 
were called for in respect of sale of 
the land only of premises No. 7, Nawab 
Lane, Calcutta and finally by a letter 
dated 5th of April, 1962 the Pleader 
on behalf of Nawab Estate, Murshida- 
bad gave a notice to the defendants 
asking for arrears of dues in respect 
of the land at 7, Nawab Lane, which 
the defendants have been holding over 
under the lease from the Murshidabad 
Estate. It has also been mentioned in 
the said letter that only the land in 
question had been sold to Sachindra 
Nath Mukherjee and the sale had 
been completed on 28th of March, 
1962. Parties have led no oral evid- 
ence and relied on the documents dis- 
closed in the proceedings. From the 
various deeds of conveyances as also 


the letters it would be evident that 
the plaintiffs. predecessors in title, 
Sachindra Nath Mukherjee could only 


. purchase the right, title and interest..jin .. 
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land . situate No. 7, 
Nawab . Lane, Calcutta and could not 
have purchased. the premises on. the 
said plot of land which belonged to the 
defendants’ predecessor in title and now 
it belongs to defendants, There was a 
valid and subsisting lease in favour of 
the defendants and after the expiry of 
the said lease the defendants are still 
in possession and they fall in the cate- 


respect of the 


gory of a statutory tenant under the 
Calcutta Thika Tenancy Act, 1949. 
Bills for the consolidated rates and 


taxes in respect of premises No. 7, 
Nawab Lane, Calcutta are made out 
in the name of Jatindra Nath Nandy 
and Santosh Kumar Nandy and in fact 
they have been paying the same to the 
Corporation of Calcutta. From the series 
of correspondence that have passed by 
and between the Manager, Nawab 
Estate, Murshidabad and the defendants 
nowhere it has been mentioned that the 
defendants are in arrears in respect of 
payment of rent. 


16. In view of the fact, that not 
only Behari Lal Nandy, the predeces- 
sor-in-title of the defendants was a 
thika tenant but the defendants them- 
selves also were thika tenants under 
the last lease given in their favour by 
the Manager, Murshidabad Nawab 
Estate for a period of 10 years and 
after the expiry of the said period of 
10 years the defendants by remaining 
in possession of the said premises have 
acquired the status of statutory tenants 


‘under the Calcutta Thika Tenancy Act, 


1949. Hence the  plaintifi’s claim that 
the defendants are trespassers in respect 
of the said premises cannot be accept- 
ed. More so from the various deeds 
of conveyances disclosed in the pro- 
ceedings and tendered in evidence by 
parties it would show that the plaintiff 
could not acquire any right, title or 
interest in respect of the building 
situate at No. 7, Nawab Lane, Calcutta 
through her father-in-law, Sri Sachin- 
dra Nath Mukherjee who had acquired 
right, title and interest in respect of 
the land only. Because of that the 
plaintiff has to comply with the provi- 
sions of the Calcutta Thika Tenancy 
Act, 1949 and establish her right before 
the Controller of Thika Tenancy and 
not before a Civil Court. Hence I 
answer the issues in the manner fol- 
lowing: 


_Mr, Panja on behalf of the plaintiff 
did not press issue -No. 1 and: parties 
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did not submit any argument so far 
issue No. 1 is concerned, as such it is 
not necessary to answer issue No, 1. 
So far issue No, 2 is concerned I am 
of the view and hold that the defen- 
dants are statutory thika tenants in 
respect of premises situate at No, 7, 
Nawab Lane, Calcutta, I answer issue 
No. 3 in the negative. I answer issue 
No. 4 in the negative, Asa result, I 
dismiss this suit with costs, 

17. Certified for two counsel. Thera 
will be a stay for operation of the 
order for a fortnight from date, 

Suit dismissed, 
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Mrs. Rose Simpson, Petitioner v, 
Binimoy Biswas, Respondent, 

Matrimonial Suit No, 5 of 1976, 
D/- 23-4-1979. 

Divorce Act (1869), Ss. 19, 10 and 18 
-- Interpretation — S. 19 not manda- 
tory — Does not make marriages in 
contravention thereof void ab initio =- 
Court empowered to exercise its discre- 


tion — Guiding principles for exercise 
of discretion, (Interpretation of Sta- 
tutes), 


Both under Ss. 10 and 18, it is the 
‘husband’ or ‘wife’ who are alone com- 
petent to institute proceedings for dis- 
vorce and nullity. It therefore appears 
that a matrimonial status is conferred 
on them by the mere fact 6f solemn- 
isation of marriage. Marriages which 
may be declared a nullity for contra- 
vening provisions of S. 19 may be in» 
valid but not necessarily void ab initio. 

(Para 20) 

In S. 19, the legislature did not use 
the directory or mandatory word 
‘shal? but used the word ‘may’. The 
discretion of the Court to grant a 
decree for divorce and/or to declare a 
marriage a nullity remains unfettered. 
It is settled law that it is entirely in 
the discretion of Court to grant or re- 
fuse a decree for divorce or nullity. 

(Para 21) 

Reading the provisions of the Act, if 
does not appear that the intention of 
the Legislature is to declare a marriage 
during the subsistence of a prior mar- 
riage impso facto void. In that case it 
would not have been necessary to pro- 
vide for declaring such marriage null 
and void through proceedings in Court. 


EW/TW/C661/79/VSS 
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AIR 1978 SC 13851, Explained. 
(Para 22) 

The guiding principles for exercise of 
fudicial discretion in matrimonial 
matters are: 

(i) the position and interest of any 
children of the marriage, : 

(ii) the interest of the party with 
whom the petitioner has been guilty of 
misconduct and the prospect of future 
marriage, 

(iii) The possibility of 
between the spouses, 

(iv) The interest of the petitioner 
and the necessity for enabling her to 
remarry, 

(v) The interests of the community 
at large, judged by maintaining trus 
balance between respect for the bind- 
ing security of marriage and the social 
consideration which makes it contrary 
to public policy to maintain a Union 
which has utterly broken down, Case 
law reviewed, (Paras 29, 30) 

R filed a suit for declaration that 
her marriage with B is nullity alleging 
that at the time of impugned marriage 
on 7-5-1955, B represented fo her that 
his prior marriage with petitioner’s 
elder sister was dissolved. The parties 
profess Christian religion and they have 
7 children, some of whom were born 
before the marriage ceremony. Two 
daughters were already married. 

Held: Before a Court can be asked 
fo declare a marriage to be a nullity, 
strict proof of a prior legal marriage 
is necessary and the Court cannot go 
by presumptions and admissions. The 
petitioner has failed to prove and/or 
substantiate her case that there was 
already a valid and subsisting marriage 
between B and her elder sister. The 
petitioner has failed to prove her mar- 
riage to be a nullity. In the facts and 
circumstances of the case and even 
otherwise the petitioner is not entitled 
to any discretionary relief in her 
favour. (Paras 27, 28, 30, 31, 33) 
Cases Referred: Chronological Paras 
AIR 1978 SC 1351: 1978 All LJ 695 


reconciliation 


22 

(1969) 1 WLR 393: (1969) 2 All ER 
658, Masarati v. Masarati 29 
(1961) 1 All ER 236: (1961) 2 WLR 
993, Hayward v. Hayward 13 
AIR 1943 Nag 185 6. 7 
1943 AC 517 : (1943) 2 All ER 78, 
Blunt v. Blunt 29 
AIR 1937 Mad 565 14 
1930 P. 246: 143 LT 353, Apted v. 


Apted and Bliss 29 
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(1898) 78 LT 472, Bateman v, BREDI 

1 

{1886) ILR 12 Cal 706 (FB) 16 

P. K, Roy, for Petitioner; S, K, 
Bhattacharjee, for Respondent, 


JUDGMENT: — The suit instituted 
by Rose Simpson the petitioner under 
the Indian Divorce Act is primarily 
for a declaration that her marriage 
with the respondent is a nullity. The 
parties profess the Christian religion. 
In the petition it is, inter alia, alleged 
that at the time of the impugned mar- 
riage on May Yth, 1955, the respon- 
dent represented to the petitioner 
that his prior marriage with the peti- 


tioner’s eldest sister Agnes Simpson 
had been lawfully dissolved, Subse~ 
quently, in a suit for divorce on 


charges of adultery, initiated by the 
petitioner against her husband ‘being 
Suit No; 9, 1973 (Mrs, Rose Biswas v, 
Binimoy Biswas) she came to know 
that the prior marriage of her eldest 
sister with her husband, the present 
respondent had not been dissolved, On 
advice the petitioner obtained leave to 
withdraw the said suit with liberty to 
institute appropriate proceedings, The 
present suit was caused to be filed 
thereafter. It is contended that inas- 
much as the said prior marriage of the 
respondent was in force at the mate< 
rial time, the subsequent marriage be~ 
tween the petitioner and the respon= 
dent is a nullity. The parties 
have four boys and three girls 
some of whom were born before 
eeremony of marriage, The eldest two 
daughters aged 26 years and 24 years 
are married and the youngest daughter 
is a minor aged 13 years, 


2. In the written statement filed by 
the respondent it is denied that the 
respondent’s earlier marriage was in 
force at the timeofhis marriage with 
the petitioner, It is contended that 
the present suit is false and frivolous 
and instituted in collusion and conniv- 
ance with persons with whom the peti- 
tioner is living in adultery, 

3. The issues settled 
were !— 

(1) Is the marriage of the petitioner 
and the respondent a nullity as alleged 
in para 11 of the petition? f 

(2) To what relief, if any, is the 
petitioner entitled ? 

4, The petitioner offered herself for 
examination, Briefly stated, her evidence 
is that she was married to the respon~ 


for trial 
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dent on the 7th May, 1955, The certi- 
ficate of marriage owas tendered as 
Exbt. A/l. The respondent was pre- 
viously married first to one Tatini 
Biswas, and thereafter on June 4, 1947 
to her eldest sister Agnes Simpson, At 


the time of marriage with her, the 
respondent had represented that he 
was divorced from Agnes, The certi- 


ficate of marriage between the respon- 
dent and Agnes was tendered as 
Exbt. B. In 1975, she came to learn 
that the respondent was only separated 
from Agnes and that there was no 
decree of divorce, In cross-examination, 
she states that Agnes left the respon- 
dent before the petitioner married 
him, Agnes has since remarried and is 
now residing in Madras. The peti- 
tioner’s first child by the respondent 
was born on the 28th Oct., 1950, and 
the second child was born on Nov. 28th, 
1952 before their marriage, This com- 
pelled Agnes to leave the respondent. 
The petitioner left the respondent on 
Oct, 24, 1972. Prior to the present 
suit she had filed a suit for divorce 
against the respondent on the ground 
of adultery, On legal advice she with- 
drew the earlier suit although the 
respondent did not contest the same 
and thereafter this suit was caused to 
be filed. 

5. The defendant who also came to 
the box, admitted that he was pre- 
viously married to the petitioners 
eldest sister, Agnes. On Oct, 4, 1954 an 
order was obtained from the Court 
of the Metropolitan Magistrate in re- 
spect of the said marriage. Papers con- 
nected with the said order have been 
stolen from him. Agnes subsequently 
married one Mr. Giri in 1955. He had 
clearly informed the petitioner that 
his prior marriage with Agnes had 
been dissolved and had shown her the 
relevant papers. He had not contested 
the suit for divorce filed by the peti- 
tioner as the petitioner had already 
left him, The present suit was being 
contested by him in the interests of 
the children. In cross-examination he 
admitted that it was not declared in 
the marriage certificate Exbt. A/1 that 
he was a divorcee, He stated that his 
relationship with the petitioner was 
legalised by marriage after four issues 
had been born. The petitioner and he 
had been living together for 22 years. 
In answer to questions from the Court 
he stated that he and Agnes had made 
a joint declaration in the Court of the 
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Metre politan Magistrate to the effect 
that they were divorcing each other 
and had the liberty to marry again. He 
admitted that the divorce was made by 
mutual understanding and not through 
any legal proceedings. 


6. Mr. S. K. Bhattacharjee, learned 
Advocate for the respondent, submitted 
that under Ss, 18 and 19 of the Indian 
Divorce Act a “husband” or “wife” 
was no doubt given a right to seek 
declaration of nullity of their marri- 
age prima facie not void, but it was 
the intention of the legislature that 
a decree of nullity was not to be 
granted as a matter of right but in the 
discretion of the Court. He stressed 
that the parties had been living toge- 
ther as husband and wife for 22 years 
and the petitioner had borne respon- 
dent 7 children 3 of whom were born 
after the marriage. He contended, the 
presumption was always in favour of 
the validity of a marriage and there 
was nothing in the Indian Divorce Act 
which rendered a marriage void ipso 
jure. He submitted that if a decree 
declaring the marriage a nullity was 
passed in the instant case, the children 
born after the marriage would be 
labelled “illegitimate”. Whilst exercis- 
ing its judicial discretion the Court will 
consider the effect of the decree on 
the lives of innocent children, the 
youngest of whom was a minor and 
also consider its effect on the two mar- 
ried daughters who have entered new 
homes. The subsequent marriage of 
Agnes in 1955, was also a matter for 
serious consideration for the Court, as 
rights of third parties not before the 
Court would be adversely affected by 
such a decree, if passed. The case of 
the petitioner being of misrepresentation 
it was submitted on the authority of 
the -decision Consterdine v, Smaine 
reported in 41 IC 544 that no degree of 
deception could be availed to set aside 
a contract of marriage knowingly 
made, unless the party imposed upon 
had been deceived as to the person 
whom he was to have married. In any 
event, a marriage induced by fraud 
would merely be voidable and not void 
ab initio and only an innocent party 
who has been the victim of fraud can 
take advantage of it, Lastly, he urged 
that the petitioner was estopped by her 
conduct from seeking redress on a 
grievance of misreprenentation having 
admitted in the prior proceedings: for 
divorce that the. marriage was. valid 
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and after having lived as husband and 
wife for a span of over 21 years and 
having enjoyed the benefits of a matri- 
monial home for long. He also relied 
on the decision in Kishore Sahu v. 
Mrs. Snehaprabha Sahu reported in 
AIR 1943 Nag 185 for the following 
observations in the judgment :— 


“It has always to be 
that divorce proceedings and proceed- 
ings for nullity are not like ordinary 
civil suits in which the parties ara 
litigating their own rights and seeking 
decrees to which they are indisputably 
entitled if the facts they allege are 
proved, There is no right of divorce, 
No one is indisputably entitled to a 
decree of nullity, The Courts have a 
discretion in every case even when all 
the necessary facts are clearly proved. 
The slightest bad faith, any suspicion 
of collusion, the least want of candour, 
entitles the Court to stay its hand.” 


7. Mr. P. K. Roy, learned Advocate 
for the petitioner, contended on the 
other hand that the term “may” has 
been incorporated in S. 19 of the 
Indian Divorce Act in respect of 
grounds for both void and  voidable 
marriages and grounds (2) and (4) 
thereof deal with statutory incapacities 
viz, marriage between persons within 
prohibited degrees of relationship, or 
subsistence of earlier marriage which 
makes a marriage void ab initio, He 
contended further that if a marriage is 
void, the term “husband or wife” 
referred to in the said section cannot 
validate the marriage, The statuta 
applied where either the petitioner or 
the respondent professed Christianity 
and there could be instances where the 
personal law of either party allowed a 
marriage for a second time. It was in 
that context the term “husband or 
wife” has been used in the section. In 
India the right to apply for a decrea 
of nullity was given by the statute 
only to the parties to the marriage, 
whereas in English Law a third party 
could seek such a declaration. The use 
of the expression “husband or wife”, 
he contended, did not mean that legis- 
lative sanction was- given to a Chris- 
tian to marry more than once, contrary ` 
to his or her personal ‘law. If. a second 
marriage was - contracted during the 
subsistence of an earlier marriage the 
same would not be valid in law and 
void ab initio: He contended thus that 


remembered 


‘under S. 19 of the Indian Divorce Act,. 
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certain marriages could be declared void 
ipso jure and others were merely void- 
able. He submitted that AIR 1943 Nag 
185 (supra) cited on behalf of the 
respondent related to a case of impot- 
enty and was voidable and the obser- 
vations made generally in that judg- 
ment had no application in the facts of 
the instant case. In this connection he 
cited Tolstoy on Divorce 5th Edition 
page 108 where the law was laid down 
as follows :— 

“A marriage cannot be contracted 
between the parties one of whom is 
married at the date of the ceremonial 
marriage,” 

8 He contended that in such cases 
the Court had no discretion and a 
decree for nullity in a bigamous mar- 
riage could not be withheld. He also 
cited the following articles from Hals- 
bury 3rd Edition Vol. 13, at p. 260:— 

Art, 540 “Nature and effect of 
void marriages — When marriage is 
void the Courts regard the marriage 
as never having taken place and no 
status of matrimony ever having “been 
conferred. Where marriage is void in 
law, the purpose of a nullity suit is to 
place the fact on record by a judgment 
equivalent to a judgment in rem, but 
no need for such a decree and nothing 
in the provisions of the Matrimonial 
Causes Act, 1973 restating additional 
grounds for a decree of nullity in re- 
spect of voidable marriages celebrated 
before 1st August 1971 is to be con- 
strued as validating any marriage 
which is by law void but with respect 
to which a decree of nullity has not 
been granted”. 

Art, 541: “In cases of void marri- 
ages neither delay nor conduct consti- 
tutes a bar to a decree.” 

9 Mr. Roy next cited 
Family Law 2nd Edition 
where it is laid :— 

“Void marriage is strictly speaking a 
contradiction in terms as no marriage 
at all, and parties never acquired the 
status of husband and wife owing to 
some impediment.” l 

10. Next cited was the following 
passage from G. J. Hall’s Divorce Law 
and Practice p. 170 :— 

“No answer to a suit for nullity that 
bigamous marriage brought about by 
fraud or misrepresentation if void ipso 
jure.” : ; 

11. Dixon’s 3rd Edition, and Ratti- 
gans Law of Divorce was 
for similar propositions, 


Bromley’s 
pp. 54-55 
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12. ‘Last cited was Pritchards ‘Law 
and Practice of Divorce and Matri- 


monial Causes” 2nd Edition for the fol- 
lowing passage at p. 22:— 


“Civil disabilities like prior mar- 
riage, lack of consent, render parties 
incapable of contracting marriage at 


all and Courts’ inclination 
port marriage cannot 
to” and 

“Canonical disabilities such 
Sanguinity, affinity and certain 
infirmities make a marriage voidable 
whereas civil disabilities, such as prior 
marriage, want of age, idioacy and the 
like make the contract void ab initio 
and not merely voidable as they render 
the parties incapable of contracting at 
all. Such a union isa meretricious 
one and not a matrimonial union and 
therefore no sentences of avoidance 
necessary, Further in suits for nullity 
the Court is bound to act with peculiar 
caution since question of legitimacy in- 
volved, There is strong distinction be- 
tween nullity at common law where 
there is husband and wife living at 
the date of marriage and nullity by 
reason of impotency or nullity by rea- 
son of statutable enactments”......... 

13. Mr. Roy also cited the following 
English decisions in support of his con- 
tentions, 

(a) Bateman v. Bateman reported in 
(1898) 78 LT 472 was cited for the 
proposition that where the former 
spouse was alive and the earlier mar- 
riage subsisted the Court had no. dis- 
cretion as to the relief to be granted 


to sup 
be given effect 


as con- 
corporal 


but to hold the marriage void ab 
initio. 
(b) Hayward v., Hayward. reported 


in 1961 (1) All ER 236 was cited for 
the proposition that there cannot be 
any estoppel against nullity based on 
a bigamous marriage, 

14. William Hudson v. Mrs, K. M. 
Webster reported in AIR 1937 Mad 565 
was also cited for the proposition that 
no Christian can remarry another per- 
son during the lifetime of an earlier 
spouse unless previous marriage was 
set aside, and any subsequent marriage 
would be no marriage at all, and void 
ab initio. 

Mr. Roy contended that law as pro- 
mulgated by the Indian Statute was the 
same as the English law on the sub- 


ject. 
15. He submitted finally that the 
Court having no discretion in . the 
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matter is not called upon to determine 
the consequences of the decree to the 
children born of bigamous marriages 
and S.21 ofthe Act dealing with child- 
ren of annulled marriages had no 
application in the facts of the case, 


16. Mr. Bhattacharya for the re- 
spondent, submitted in reply that the 
English doctrines and law were not 
applicable to native Christians which 
admittedly the parties are. In support 
of this proposition he cited a decision 
of this Court in Lopez v, Lopez re- 
ported in (1886) ILR 12 Cal 706 (FB), 
In that case a suit for restitution of 
conjugal rights was instituted by the 
wife and the husband resisted the suit, 
inter alia, on the ground that his mar- 
riage with the petitioner at Calcutta in 
1877 was a nullity, inasmuch as she 
was his deceased wife’s sister and thus 
came within the prohibited degrees 
under the personal law of Roman 
Catholics and a dispensation from the 
proper ecclesiastical authority was 
necessary to validate a marriage be- 
tween a man and the sister of his 
deceased wife. It was contended there- 
in that the marriage came within the 
mischief of S. 19 (2) of the Act as the 
parties are within the prohibited de- 
gees of consanguinity or affinity. A 
Full Bench of this Court considered the 
gradual development of the matri- 
monial jurisdiction of the Courts in 
India and construing the relevant sta- 
tute including the Indian Divorce Act 
held that the words “consanguinity, 
whether natural or legal’, also referred 
to relationship by adoption, a concept 
unknown to English law. The Court 
held by promulgating the Indian Di- 
vorce Act, the legislature did not intend 
to apply English law of divorce to all 
Christians in India. 


17. The following passage from 
Court’s Penal Law of India (8th Edi- 
tion) at p. 3487 was also cited and re- 
lied on: 7 


“Indian converts, — But the case of 
Indian converts to Christianity stands 
on a different footing. Being natives of 
India, they are members of a commu~ 
nity where polygamy is the rule, 
monogamy an exception. The fact that 
they are converts to Christianity does 
not imply any necessary religious 
obligation of monogamy. For, as observ- 
ed by Innes, J. a profession of Chris- 
tianity does not ipso facto impose 
any such obligation, although doubtless 
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the tendency of Christianity is ad- 
verse to polygamy”, 

18. I have given my anxious thoughts 
to the respective submissions made on 
behalf of the parties, The specific point 
which arises in the case asto the 
interpretation of Sec, 19 of the Act is 
not free from difficulty. It is therefore 
necessary for this Court to consider the 
aspect of nullity in all its comprehen- 
siye aspects. 

19, I may now refer to the relevant 
provisions of the Indian Divorce Act, 

Section ¥. “Court to act on principles 
of English Divorce Court — Subject to 
the provisions contained in the Act the 
High Courts and District Courts shail, 
in all suits and proceedings hereunder, 
act and give relief on principles and 
rules which, in the opinion of the said 
courts, are as nearly as may be con- 
formable to the principles and rules on 
which the Court for Divorce and 
Matrimonial Causes in England for the 
time being acts and gives relief:— 

Section 18, Petition for decree of 
nullity:— Any husband or wife may 


see ac OF WILE. 
present a petition to the District Court 
or to the High Court praying that his 
or her marriage may be declared null 
and void. 

Section 19, Grounds of decree — 
Such decree may be made on any of 
the following grounds:—~ i 

(1) That the respondent was impotent 
at the time of the marriage and......... 


(2) That the parties are within the 
prohibited degrees of consanguinity. 

(3) That either party was a lunatic 
or idiot at the time of marriage........ j 

(4) that the former husband or 
of either party was living at the 
of the marriage, and the marriage 
such former husband or wife was 
in force. 
Nothing in this section shall affect the 
jurisdiction of the High Court to make 
decrees of nullity of marriage on the 
ground that the consent of either party 
was obtained by force or fraud. 


Section 21, Children of annulled 
marriage. — Where a marriage is an- 
nulled on the ground that a former 
husband or wife was living and it is 
adjudged that the subsequent marriage 
was contracted in good faith and with 
the full belief of the parties that the 
former husband or wife was dead, or 


when a marriage is annulled on the 
ground of insanity, children begotten 
before the decree is made shall be 
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specified in the decree, and shall be 
entitled to succeed, in the same man- 
ner as legitimate children, to the 
estate of the parent who, at the time 
of the marriage, was competent to con- 
tract, 

Section 5% Liberty to parties to 
marry again, — When six months after 
the date of an order of a High Court 
confirming the decree for a dissolution 
of marriage made by a District Judge 
have expired, 

Or when six months after the date 
of any decree of a High Court dissolv- 
ing a marriage have expired and no 
appeal has been presented against such 
decree to the High Court in its appel- 
late jurisdiction. 

Or when any such appeal has been 
dismissed. 

Or when in the result of any such 
appeal any marriage is declared to be 
dissolved. ; 

But not sooner, it shall be 
for the respective parties to the marri- 
age to marry again, as if the prior 
marriage had been dissolved by death; 

Provided that no appeal to (the Sup- 

reme Court) has been presented against 
any such order or decree, 
' When such appeal has been dismissed, 
or when in the result thereof the marri- 
age is declared to be dissolved, but no 
sooner, it shall be lawful for the re- 
spective parties to the marriage to 
marry again as if the prior marriage 
had been dissolved by death, 

20, It is significant to note that both 
under Sections 10 and 18 of the Indian 


Divorce Act itis the “husband” or 
_ “wife” who are alone competent to 
institute proceedings for divorce and 
(nullity. It therefore appears, that a 


matrimonial status is conferred on them 
by the mere fact of solemnisation of 
the marriage, The expression “wife” 
according to the Dictionary means a 
oman joined in marriage to a man. 
Websters New International Dictionary, 
econd Edition defines “wife” inter alia 
to mean a woman united to a man in 


its wisdom thought 
fit to give the status of a “husband” 
and a “wife” to such parties postulat~ 
ing by the said term a_ subsisting 
marriage. It appears fo me that marri- 
ages which may be declared a nullity 
for contravening the provisions of Sec- 
tion 19 of the Act may be invalid but 
necessarily void ab initio, 
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21. The other aspect of the matter 
is that in Sec. 19 of the Indian Divorce 
Act itis provided ‘that where the 
stated grounds exist the Court “may” 
grant a decree declaring the marriage 
tobea nullity. The legislature did not 
use the directory or mandatory word 
“shall” in the section and in my opi- 
nion the discretion of Court to grant a 
decree for divorce and/or to declare a 
marriage to bea nullity remains un~ 
fettered. It is significant that the self- 
same expression “may” has been in- 
corporated in Sec. 10 of the Act, and 
Section 13 thereof dealing with dis- 
missal of petitions for divorce speci» 
fically provide that in certain circum= 
stances such a petition “shall” be dis- 
notwithstanding 
the grounds for divorce, It is settled 
law that it is entirely in the discre- 
tion of the Court to grant or refuse to 
grant a decree for divorce or nullity. 


22. Reading the provisions of the 
Indian Divorce Act it does not appear 
to the Court that the intention of 
the Legislature is to declare, a 
marriage during the subsistence of a 
prior marriage ipso facto void. In that 
case it would not have been necessary 
to provide for declaring- such marriage 
null and void through proceedings in 
Court. Mr. P, K. Roy has relied on 
Lila Gupta v. Laxmi Narain reported 
in AIR 1978 SC 1351 in support of his 
contentions. In that case the Supreme 
Court held that a marriage contracted 
in contravention of or violation of the 
proviso to Section 15 of the Hindu 
Marrigae Act not being in pari materia 
with S.570f the Indian Divorce Act was 
not void but merely invalid, and thus 
observed that it was not necessary to 
examine the correctness of the ratio of 
the. decisions cited for the proposition 
that certain marriages are void ab 
initio under S. 57 of the Indian Divorce 
Act, In my opinion, the’ said decision 
does not conclude the question so far 
as the Indian Divorce Act is concerned, 
On the contrary, observations in the 
said judgment though made in’ the con- 
text of the Hindu Marriage Act appear 
to apply with equal force to the 
Indian Divorce Act. The relevant ob- 
servations of the majority decision at 
p. 1354 are as follows:-— 


“It would be all the more hazardous 
in the case of marriage laws totreat a 
marriage in breach of a certain condi- 
tion void even though the law does not 
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expressly provide for it. Craies on 
Statute Law 6th Edition pages 263 and 
264 may be referred to with advantage: 
“The words in this section are nega- 
tive words, and are clearly prohibitory 
of the marriage being had without the 
the prescribed requisites, but whether 
the marriage itself is void...... is a ques- 
tion of very great difficulty: It isto be 
recollected that there are no words in 
the Act rendering the marriage void 
and I have sought in vain for any 
case in which a marriage has been de- 
elared null and void unless there were 
words in the statute expressly, so de- 
claring it (emphasis supplied)...... From 
this examination of these Acts I draw 
two conclusions, First, that there never 
appears to have been a decision where 
words in a statute relating to marriage, 
though prohibitory and negative, have 
been held to infer a nullity, unless 
such nullity was declared in the Act. 
Secondly, that, viewing the successive 
marriage Acts, it appears that prohibi- 
tory words without a declaration of 
nullity, were not considered by the 
legislature to create a nullity’. 


23. Pathak J. delivering a` separate 
judgment noting the above, observed 
at p. 1359:— 

“It is contended that the question of 
whether a marriage is a nullity invites 
particular considerations, and the crdi- 
mary norms of construction will not 
suffice. I find it difficult to dispute that 
the question of the validity of a marri- 
age deserves an especial care, and the 
greatest caution must be exercised be- 
fore a marriage is declared void. But 
Ido not find it possible to admit that 
unless the statute specifically declares a 
marriage to be a nullity, it cannot be 
pronounced so by the courts. To my 
mind,, the intrinsic evidence provided 
by the language of the statute, the 
context in which the provision finds 
place, and the object intended to be 
served is of equal validity.” 


24, In this connection a reference 
may also be made to the relevant pro- 
visions of the Indian Christian Marri- 
age Act of 1872, which provides machi- 
nery for marriages in this country be- 
tween two Christians, and which Act 
does not declare a marriage during the 
existence of a former spouse to be a 


nullity, Section 60 of the Act pro- 
vides:— 

“Every marriage between Indian 
“Christians applying’ ‘for a certificate, 
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shall......be certified under this part if 
the following conditions be fulfilled, 
and not otherwise:— i 

(1) The age of the man intending to 
be married shall not be under 18 years 
and the age of the woman intending to 
be married shall not be under 15 years, 


(2) Neither of the persons intending 
to be married shall havea wife or 
husband still living; 

(3) In the presence of............” 

25. Section 60 of the Act further, 
provides for penalties under the Indian 
Penal Code to be imposed for false 
oath or declaration in procuring marri- 
age certificates and Sec. 88 of the Act 
enacts:— 

Section 88. 'Non-validation of marri- 
ages within prohibited degrees — Noth- 
ing in this Act shall be deemed to 
validate any marriage which the per- 
sonal law applicable to either of the 


parties forbids him or her to enter 
into”, : 

The aforesaid section clearly indicates 
that when parties stand within the 


prohibited degrees of consanguinity or 
affinity such a marriage would be in- 
valid. There is nothing in the Indian 
Christian Marriage Act to indicate that 
another marriage during the lifetime 
of a former spouse is void ipso jure 
and a nullity. Sec. 60 thereof merely 
enacts that unless the conditions ‘set 
out therein are satisfied no certificate 
shal] be issued, whereas the penal pro~ 
visions thereafter provide for conse~ 
quences of false declarations. 

_26. There being no direct decision 
on the point namely the interpretation 
of the words “husband” or “wife” and 
“may” as enacted in Ss. 18 and 19 of 
the Indian Divorce Act, the similarity 
and differences in the phraseologly in 
different marriage Acts haveto be con- 
sidered to determine whether a marri- 
age which offends any of the grounds 
enumerated in Sec. 19 of the Indian 
Divorce Act is void de jure or ab 
initio. The Special: Bench decision of 
the Nagpur High Court in my view 
supports the’ contention that Ss. 10, 18 
and 19 of the Indian Divorce Act are 
not mandatory and do not make marri- 
ages in contravention thereof void ab 
initio. The English Text Books and 
decisions cited in my view are not of 
much assistance in determining the 
scope and effect of Secs. 10, 18 and 19 
of the Indian Divorce - Act in the 
modern context, The said Secs, 18 and 
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49 of the Indian Divorce Act are ‘not 
in pari materia with Sec. 11 of the 
Hindu Marriage Act and Sec. 24 of the 
Special Marriages Act, both the latter 
statutes enact in respect of void marri- 
ages that:— 

“any marriage solemnised under the 
Act at the instance of any (sic) (party) 
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thereto (as contrary to expression 
‘wife or ‘husband’ shall be null and 


void and may be so declared by a de- 
cree of nullity, if contravening any of 
the provisions of the Act”. (emphasis 
mine). : 

27. In the aforesaid construction of 
the Indian Divorce Act, in my view 
the Court is empowered to exercise 
its discretion and the same should not 
be exercised in favour of the petitioner 
in the facts of the instant case for the 
following reasons:—~ . 

(a) The parties entered into the im- 
jpugned marriage by voluntary consent 
and no fraud and or misrepresentation 
itiating consent were alleged or prov- 
ed; f 

(b) The parties having associated as 
husband and wife for over 21 years 
(ie. since May 1955) and having three 
issues by such association it would be 
inequitable, unfair and against all ac- 
epted canons of public polity to up- 
hold the case of the petitioner which 
does not appear to be bona fide; 

(c) A decree declaring the marriage 
as a nullity would result in extreme 
prejudice, hardship and social ignominy 
to the issues of the marriage; 

28. It is unfortunate that the pre- 
sent proceedings were caused to be 
instituted inviting the Cour’s decision 
in a background where the petitioner 
herself has not come to Court with 
clean hands. The reality of the situa- 
tion is when she married the respon- 
dent, she was already the mother of 
his children and such marriage was 
solemnised by the free consent of par- 
ties, 

29. In this connection I may refer 
to the following decisions:— 

In Apted v. Apted and Bliss reported 
in 1930 P. 246 (260) it was held that 
the governing consideration in all 
eases of discretion must be the inter- 
est of the community at large in 
maintaining the sanctions of honest 
matrimony. In considering this aspect 
not only the interest of the children 
must be taken into account, but the 
future of the guilty party, and the 
chances of the parties coming together, 
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In Blunt v. Blunt reported in 1943 
AC 517, the House of Lords laid down 
the following guiding principles for 
the exercise of judicial discretion in 
matrimonial matters:— 

(i) the position and interest of an 
children of the marriage: 

(ii) the interest of the party with 
whom the petitioner has been guilty 
of misconduct and the prospect of 
future marriage; 

(iii) The possibility of reconciliation 
between the spouses; 

(iv) The interest of the petitioner and 
the necessity for enabling her to re- 
marry; 

(v) the interests of the community at 
large, judged by maintaining true 
balance between respect for the bind- 
ing security of marriage and the social 
consideration which makes it contrary 
to public policy to maintain a union 
which has utterly broken down; 

It has been recently pointed out in 
Masarati v. Masarati (1969) 1 WLR 393 
that in principle the factors to be 
considered in the exercise of the dis- 
cretion may remain constant but the 
weight to be attached to the individual 
factors may vary greatly with the 
passing of time, 


30. This Court is of the view that 
as enjoined by S. 7 of the Indian Di~ 
vorce Act the above principles of 
English Divorce Courts are attracted! 
also to suits for a declaration of nullity 
and there can be no different guage for. 
exercising the Courts discretionary 
powers in divorce or in suits for de- 
claration of nullity, 


31. Whatever may be the respective 
contention of the parties in law, and 
it appears to me that substantial argu~ 
ments can be urged on behalf of either 
side, The present controversy however 
is concluded on facts on the evidence 
adduced. The petitioner has not been 
able to prove that at the time when 
she was married to the respondent a 
prior legal marriage between the latter 
and the elder sister of the petitioner 
was subsisting. It has been brought in 
evidence of the plaintiff that the re- 
spondent was originally married to one 
Tatini Biswas and there is no evidence 
to show how this marriage came to an 
end by 1947 when the respondent 
married Agenes the elder sister of the 
petitioner. The only evidence on re- 
‘B’ the marriage certi- 
ficaté recording the marriage between 


222 Cal. 


the respondent and Agnes the elder 
sister of the petitioner, This by itself 
is no evidence of the fact that the 
prior marriage between the respondent 
and Tatini Biswas came to an end by 
1947, In the absence of any positive 
evidence the description of the respon- 
dent as a widower is of no conse- 
quence, particuarly, as in Ex. A/1 the 
description of widower is admitted to 
be an erroneous one, The case of the 
petitioner is that when she was marri- 
ed there was already a valid and sub- 
sisting marriage between her husband 
and her elder sister. In my view the 
petitioner has failed to prove and/or 
ubstantiate this case which is her 
mly cause of action and therefore this 
petition must fail, Before a Court can 
be asked to declare a marriage to 
be a nullity, strict proof of a prior 
egal marriage is necessary and the 
Court cannot go by presumptions and 
admissions, 

32. For the reasons stated above I 
hold that the marriage impugned in 
these proceedings has not been proved 
to be a nullity and I answer issue No.1 
in the negative. 

33. In the facts and circumstances 
of the case and even otherwise the 
petitioner is not entitled to any dis~ 
cretionary relief in her favour. There 
will only be a decree for custody of 
the minor daughter in terms of prayer 
(b) of the petition. The respondent 
does not oppose the same. Each party 
to pay and bear their own costs. 

Order accordingly. 
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Patna Electric Supply Co. Ltd. and 
another, Petitioners v. Bihar State Elec- 
tricity Board and others, Respondents. 

Civil Rule No. 8131 (w)/1975, D/- 11-8- 
1979, 

Electricity Act (1910), Section 6 (6) 
and 7A (as amended by Bihar Amend- 
ment Acts, 1974 and 1876) — Validity — 
Right to get market value under Sec- 
tion 7A (2f of principal Act crystallised 
= Amended provision taking away that 
right is violative of Art. 31 and Art. 18 
of Constitution. (Constitution of India, 
Arts. 31 and 19). 

By the amended provisions the right 
of the licensee to get the market value 
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is being taken away without compensa- 
tion for the deprivation of that right or 
by providing any principle for deter- 
mination of compensation on that ac- 
count, The price thaf has been provided 
in the amended provision for the under= 
taking was not for the deprivation of the 
right to get the markef value under Sec- 
tion 7A (2) of the Principal Act which 
right had crystallised on the exercise of 
the option at the time when the option 
was exercised in terms of Section 6 (6f 
read with Section Ẹ-A of the Principal 
Act. In that view of the matter, the 
amended provision in so far as it sought 
fo interfere with the petitioner-licensee’s 
right to get the market value as com- 
puted under Section 7-A was in viola- 
tion of the provisions of Art. 31 of tha 
Constitution and would necessarily be an 
unreasonable restriction and would be 
in violation of Art. 19 of the Constitution. 
AIR 1978 SC 803 and AIR 1962 SC 821, 
Rel. on, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1978 SC 803: 1978 Lab IC 612 10 
1977 Lab IC NOC 41; (1977) t Lab LJ 

415 (Cal) 10 
AIR 1975 SC 32 3 
AIR 1975 SC 1331:1975 Lab SC 881 # 
ATR 1969 SC 239 f 8 


AIR 1967 SC 1857 7 
AIR 1963 SC 464 8 
AIR 1962 SC 82I 11 


A. C. Bhabra with R. N. Bajoria and 
S. K. Bagaria, for Petitioners; D. N. Das 
with B. S. Bagchi and Mrs. Archana Sen 
Gupta, for State of Bihar. Avo- 
cate General with Bhaskar Gupta 


- and A. K. Banerji, for Bihar State Elec- 


tricity Board. D. N. Das and P, K. Ghosh, 
for Union of India. 


ORDER :— The question involved in 
this application under Art. 226 of the 
Constitution, is, whether the petitioner 
No. 1 is entitled to compensation in ac- 
cordance with the provisions of tha 
Indian Electricity Act, 1910 for the right 
of option exercised by the respondents, 
Originally, in the petition, the petitioners 
had also challenged the exercise of that 
option but during the hearing of this ap- 
plication on behalf of the petitioners 
that challenge was not pressed. 

2. This application is by two peti- 
tioners, one, being Patna Electric Supply 
Co. Ltd. and another being a director 
and shareholder of the said company. 
In order to appreciate the challenge, if 
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may be necessary to refer to certain 
facts. It appears that on the 6th Feb. 
1924, a licence was granted by the Gov- 
ernment of Bihar to M/s. Octavius Steel 
& Co. Ltd. for the supply. of Electrical 
energy. There was a notification on the 
18th Feb. 1924 in respect of grant of the 
Said licence and the said licence was 
thereafter transferred in favour of the 
petitioner No, 1. A notice was published 
by the Government of Bihar relating to 
certain proposed amendments to be made 
to the said licence dated 6th Feb. 1924. 
Tt is not necessary for the purpose of this 
application to set out the said amend- 
ments. The petitioner No. 1, however, 
on the 27th Nov. 1972 objected to the 
amendments proposed in the notice. On 
the 5th Jan. 1973 a notice was given by 
the respondent No. I purporting to ex- 
ercise option to purchase the under- 
taking of the petitioner No. 1 on the ex- 
piration of 50 years from the date of 
commencement of the said licence and 
the petitioner No. 1 was required to 
deliver possession of the said undertak~ 
ing at 12 O’clock in between the 5th & 
6th Feb. 1974 pending determination and 
payment of purchase price, It is, there- 
fore, necessary to refer to the relevant 
section which authorises exercise of such 
option. Section 6 of the Indian Electri- 
city Act, 1910 permits purchase of the 
undertaking and for my present pur- 
pose it would be sufficient if I set out 
Section 6 (1) of the Act which reads as 
follows: 

Section 6 (1); 
been granted to 
a local authority, the 
Board shall, — 

(a) in the case of a license granted 
before the commencement of the Indian 
Electricity (Amendment) Act, 1959, on 
the expiration of each such period as is 
specified in the license, ang 

(b) in the case of a license granted 
on or after the commencement of the 
said Act, on the expiration of such period 
not exceeding twenty years and of every 
such subsequent period, not exceeding 
ten years, as shall be specified in this 
behalf in the license; 
have the option of purchasing the under- 
taking and such option shall be exercis- 
ed by the State Electricity Board serving 
upon the licensee a notice in writing of 
not less than one year requiring the 
licensee to sell the undertaking to it at 


Where a license has 
any person, not being 
State Electricity 
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the expiry of the relevant period refer- 
red to in this sub-section”. 

Sub-section (6) of Section 6 provides as 
follows: 


“Section 6 (6); Where a notice exercis- 
ing the option of purchasing the undere 
taking has been served upon the licensee 
under this section, the licensee shali de- 
liver the undertaking to the State Elec- 
tricity Board, the State Government or 
the local authority, as the case may be, 
on the expiration of the relevant period 
referred to in sub-section (1) pending the 
determination and payment of the pur- 
chase price.” 


If an option is exercised, in the manner 
indicated, under Section 6 then the de- 
termination of the purchase price has to 
be made under Section 7A of the said 
Act. The said section reads as follows: 


` "Section 7A. (1) Where an undertaking 
of a licensee not being a local authority, 
is sold under sub-section (1) of Section 5, 
the purchase price of the undertaking 
shall be the market value of the under- 
taking at the time of purchase or 
where the undertaking has been deliver- 
ed before the purchase under sub-sec- 
tion (3) of that section, at the time 
of the delivery of the undertak- 
ing and if there is any difference 
or dispute regarding such purchase price, 
the same shall be determined by arbitra- 
tion. . 

(2) The market value of an under- 
taking for the purpose of sub-section (1) 
shall be deemed to be the value of all 
lands, buildings, works, materials and 
plant of the licensee suitable to, and 
used by him, for the purpose of the 
undertaking, other than (i) a generating 
station declared by the license not to 
form part of the undertaking for the pur- 
pose of purchase, and (ii) service lines 
or other capital works or any part there- 
of which have been constructed at the 
expense of consumers, due regard being 
had to the nature and condition for the 
time being of such lands, buildings, works, 
materials and plant and the state of 
repair thereof and to the circumstance 
that they are in such position as to be 
ready for immediate working and to the 
suitability of the same for the purpose 
of the undertaking, but without any ad- 
dition in respect of compulsory purchase 
or of goodwill or of any profits which 
may be or might have been made from 
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the undertaking or of any similar con- 
sideration. : 


(3) Where an undertaking of a licen- 
see, being a local authority, is sold 
under sub-section (1) of Section 5, the 
purchase price of the undertaking shall 
be such as the State Government, hav- 
ing regard to the market value of the 
undertaking at the date of delivery of 
the undertaking, may determine. 

(4) Where an undertaking of a licen- 
see is purchased under Section 6, the 
purchase price shall be the value there- 
of, as determined in accordance with the 
provisions of sub-sections (1) and (2): 

Provided that there shall be added to 
such value such percentage, if any, not 
exceeding twenty per centum of that 
value as may be specified in the license 
on account of compulsory purchase.” 


On the 2nd Feb. 1973, the Government 
of Bihar sought to amend Cl. 10 (1) of 
the Licence which again is not very re- 
levant for my present purpose. But, on 
the 2nd Feb. 1974, the Indian Electricity 
(Bihar Amendment) Ordinance, 1974 was 
promulgated whereby Sections 5, 6, 7 
and 7A of the Indian Electricity Act, 
1910 were amended and/or substituted. 
It may, in this connection, be relevant to 
refer to the amended provisions of Sec- 
tion 6 of the said Act which was done 
by Section 3 of the Ordinance. The said 
provision reads as follows: 

"3. Substitution of new section for 
Section 6 of Act IX of 1910 — For Sec- 
tion 6 of the said Act, the following sec- 
tion shall be substituted, namely ;— 


6. Purchase of undertakings: (1) 
Where a license has been granted to any 
person, the State Electricity Board shall, 
on the expiration of the period for which 
the licence may be presently valid on 
the date the Indian Electricity (Bihar 
Amendment) Ordinance, 1974 comes into 
force, or on the expiry of subsequent 
period, not exceeding three years, have 
the option of purchasing the undertaking 
and such option shall be exercised by 
the State Electricity Board serving upon 
licensee a notice in writing of not less 


than six months requiring the licensee 


to sell the undertaking on the expiry of 
the relevant period reférred to in this 
sub-section. : 

(2) If the State Electricity Board in- 
tends to exercise the option of purchas- 
‘ing the undertaking under this section, 
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it shall send an intimation in writing of 
such intention to the State Government 
at least one year before the expiry of 
the relevant period referred to in sub- 
section (1) and if no such intimation as 
aforesaid is received by the State Gov- 
ernment the State Electricity Board shalf 
be deemed to have elected not to pur- 
chase the undertaking. 

(8) Where the State Electricity Board 
has not elected to purchase the under- 
taking, the State Government shall hava 
the like option to be exercised in the like 
manner of purchasing the undertaking. 
: (4) Where a notice exercising the op- 
tion of purchasing the undertaking has 
been served upon the licensee under this 
section, the licensee shall deliver the 
undertaking to the State Electricity 
Board or the State Government as the 
case may be, on the expiration of the 
relevant period referred to in sub-sec- 
tion (1) pending the determination and 
payment of the amount referred to in 
sub-section (5) of this section. 


(5) Where an undertaking is purchas- 
ed under this section the purchaser shalt 
pay to the licensee an amount, determin- 
ed in accordance with the provisions of 
sub-secs. (1) and (2) of Section 7A”, 
Section 5 which amended Section 7A of 
the said Act is also material and it reads 
as follows: 

“5. Substitution of new section for 
Section 7A of Act IX of 1910 — For 
Section 7A of the said Act, the following 
section shall be substituted, namely :— 

A. Determination of amount payable- 
(1) Where an undertaking of a licen- 
see is sold under sub-section (1) of Sec- 
tion 5 or purchased under Section 6, the 
amount payable for the undertaking 
shall be the book value of the under- 
taking at the time of purchase or where 
the undertaking has been delivered be- 
fore the purchase under sub-section (3f 
of Section 5, at the time of delivery of 
the undertaking. 


(2) The book value of an undertaking 
for the purpose of sub-section (1) shall 
be deemed to be the depreciated book 
value as determined under the provisions 
of the Fourth Schedule to the Electri- 
city (Supply) Act, 1948 (Act 54 of 1948) 
of all lands, buildings, works for the pur- 
pose of the undertaking other than (i) a 
generating station declared in the license 
as not to form part of the undertaking 
for the purpose of purchase and (ii) ser- 
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vice lines or other capital works or any 
part .thereof which have been construct- 
ed at the expense of the consumer, but 
without any addition in respect of com- 
pulsory purchase or of godwill or any 
profits which may be or might have been 
made from the undertaking or of any 
similar consideration. 

(3) Notwithstanding anything con- 
tained in any license or any instrument, 
order, agreement or law for the time 
being in force in respect of any addi- 
tional sum by whatever name it may be 
called, payable to licensee for compul- 
sory purchase, the licensee shall be en- 
titled only to a solatium of ten per cen- 
tum of the book value as determined 
under sub-sections (1) and (2) for pur- 
chase of his undertaking. 

(4) No provision of any Act for the 
time being in force including the other 
provisions of this Act and of any rules 
made thereunder or of any. instrument 
including license having effect by virtue 
of any of such Acts or any rule made 


- thereunder, shall, in so far as it is in- 


consistent with any of the provisions of 
this section, have any effect”. 

The effect of the said amendment was 
that instead of market price of the under- 
taking, certain depreciated book value 
computed in the manner indicated in 
the section for the purchase was to be 
paid in case option was exercised under 
the Act. 

3. On the 5th-6th Feb. 1974 the pos- 
session of the undertaking was taken by 
the respondent No. 1, which is the Bihar 
State Electricity Board. On the 5th 
Feb. 1974 by a letter the respondent 
No. 1 recorded that they had taken over 
possession of the said undertaking at 
12 O'clock in the night between 5/6th 
Feb. 1974. On the 27th Feb. 1974 a let- 
ter was written by the petitioner No. I 
to the respondent No. I asking for ad 
hoc or interim payment without pre- 
judice- to the rights and contentions of 
the parties.: There were further letters 
written by the petitioner No. 1 to the 
respondent No. 1 for certain interim 
payments. It is not necessary for the 


purpose of this application to re- 
fer to all these letters. On the 2nd 
April, 1974 the respondent No. I 


paid to the petitioner No. 2 a sum 

of Rs. 36 laks on account of ad hoc or 

interim. payment without prejudice to 
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_the respective rights and contentions of 


the parties. The petitioner No. 1 wrote 
again on the 9th April, 1974 to the re- 
No. 1 asking for further ad 
hoc or interim payment. Thereafter the 
Indian Electricity (Bihar Second Amend- 
ment) Ordinance, 1974 was promulgated 
replacing the first ordinance and it is 
not mecessary for my present purpose 
to refer to the said Ordinance. On the 
22nd July, 1974 Indian Electricity (Bihar 
Third Amendment) Ordinance, 1974 was 
issued to which it is also not necessary 
for my present purpose to refer. The 
petitioner, however, states that the 
Supreme Court in the case of Godhra 
Electric Supply Co. Ltd. (AIR 1975 SC 
82), had deleared on or about the 12th 
Sept. 1974 that the Section 6 (6) of the 
said Act was ultra vires the Constitu- 
tion. It is also not necessary for me 
to refer to this aspect if the matter for 
the present application. By a letter 
written on the 20th Sept. 1974 the peti- 
tioner No, 1 demanded from the respon- 
dent No. 1 the market value of the 
undertaking as on the 6th Feb, 1974. 
The petitioner contends that the said 
market value of the undertaking in 
terms of Section 7A of the Indian Elec- 
tricity Act, 1910 would come to about 
Rs. 7 crores. I am, however, not con- 
cerned in this application with the ac- 
tual amount of the market value of the 
undertaking. On behalf of the petitio- 
ners, their lawyers wrote on the 
20th Dec. 1974 to the respondents Nos. 1 - 
& 2 demanding payment of the said mar- 
ket value or delivery back of the said 
undertaking to the petitioners. On the 
15th January, 1975 the Indian Electri- 
city (Bihar Amendment) Act, 1974 was 
enacted replacing the Third Ordinance. 
On the Ist Feb, 1975 the respondent 
No..1 wrote to the lawyers for the peti- 
tioners that they were arranging for pay- 
ment of the amount legally payable for 
the undertaking under the provisions of 
the Indian Electricity Act, 1910. On the 


19th March, 1975, this application under . 


Art. 226 of the Constitution was moved 
and a rule nisi was obtained. On the 


198th Feb. 1976 the Indian Electricity 


. (Bihar Amendment) Act, 1976 was en- 


acted, 


4, It is necessary to refer to certain — 
provisions of the said Act. Section 2 of 
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the said Act provides, inter alia, as fol- 
lows: 


“2. Amendment of Section 6 of Act 
IX of 1910 — In Section 6 of the Indian 
Electricity Act, 1910 (Act IX of 1910) 
as substituted by the Indian Electricity 
(Bihar Amendment) Act, 1974 (Bihar Act 
XV of 1975)— 


(i) to sub-section (4) the following 
proviso shal] be added, namely :— 

‘Provided that — (a) the State Electri- 
city Board or the State Government, as 
the case may be, shall pay or tender 
payment of the amount referred to in 
sub-section (5) of this section as soon as 
the amount has been determined, to- 
gether with interest on such amount 
from the date of purchase to the date 
of payment or tender of payment as 
aforesaid at the rate of one per centum 
above the average of the Reserve Bank 
rates between the date of delivery of 
the undertaking and the dates of pay- 
ment: (b) the receipt of the licensee 
shal] notwithstanding anything in any 
other law be a full and sufficient dis- 
charge to the State Electricity Board or 
the State Government as the case may 
be, for the payment of dues in respect 
of the purchase’. 

(ii) after sub-section (5), the follow- 
ing sub-section shall be added, namely :— 


‘(6) where a notice exercising the op- 

tion of purchasing the undertaking has 
been served upon the licensee before the 
commencment of the Indian Electricity 
(Bihar Amendment) Act, 1974 (Bihar 
Act XV of 1975) and the undertaking has 
been purchased thereafter, the amount 
payable to the licensee on account of 
the purchase of the undertaking shall be 
determined in accordance with the pro- 
visions of Section 7A of the Indian Elec- 
tricity Act, 1910 as substituted by the 
Indian Electricity (Bihar Amendment} 
Act, 1974 (Bihar Act XV of 1975) as if 
the last mentioned Act was then in force 
and it shal] be deemed to have been al~ 
ways in force.” 
Subsequently the petitioner made an 
application under Art. 226 of the Con- 
stitution incorporating the challenge to 
the said amended Act. 


5. As I have mentioned before, in- 
itially the petitioner had challenged the 
exercise of the option under the Act and 
alternatively had claimed the payment 
of compensation under provisions of 
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Section 6 (6) of the Indian Electricity 
Act, 1910 read with the provisions of 
Section 7A of the said Act. Before me, 
the other aspect of the matter was not 
pressed. I am, therefore, concerned only 
with the question whether the petitioner 
is entitled to payment of compensation 
in terms of Section 6 (6) read with Sec- 
tion 7A of the Indian Electricity Act, 
1910 or not. 


&. Before me, it was not disputed on 
behalf of the respondents that the peti- 
tioners were entitled to payment of com- 
pensation. The only question, however, 
is, whether the petitioners are entitled 
to compensation on the basis of Sec- 
tion 6 (6) of the Indian Electricity Act, 
1910 read with Section 7A of the said 
Act or on the basis of the compensation 
provided under the Indian Electricity 
(Bihar Amendment) Ordinance, 1974 read 
with the provisions of the Indian Elec- 
tricity (Bihar Amendment) Act, 1975. 

7. On the question whether the State 
Electricity Board is State in terms of 
Art. 12 which is amenable to jurisdic- ` 
tion of the Court under Art. 226 of the 
Constitution, reliance was placed on the 
observation of the Supreme Court in 
the case of Rajasthan State Electricity 
Board v. Mohan Lal, AIR 1967 SC 1857 
and also in the case of Sukhdev Singh v. 
Bhagatram, AIR 1975 SC 1331. This 
proposition was, however, not disputed 
on behalf of the respondents before me, 


8. It is also not disputed that where 
the option was exercised under Section 6 
(6) of the Indian Electricity Act, 1910 it 
was not a case of compulsory acquisition, 
or compulsory purchase. For this pur- 
pose reliance was placed on the obser- 
vations of the Supreme Court in the case 
of Fazilka Electric Supply Co. Ltd. v. 
Commr. of Income Tax, Delhi, ATR 1963 
SC 464. On behalf of the petitioners it 
was urged that the rights of the parties 
had to be worked out on the basis of 
the position when the option was ex- 
ercised. Reliance was placed on the ob- 
servations of the Supreme Court in the 
ease of Gujarat Electricity Board v. 
Shantilal, AIR 1969 SC 239. There, the 
Supreme Court observed that the ex- 
ercise of option to purchase as well as 
electing to purchase were parts of one 
integral process and not two indepen- 
dent steps and the rights of the parties 
were to be worked out on the basis when 
the option was exercised, 
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§. The main question, as I have men- 
tioned ‘hereinbefore, is the question as 
to on what basis the petitioners are en- 
titled to be- paid compensation, Sub- 
section (2) of Section 7A of the Indian 
Electricity Act states when an under- 
taking was taken over pursuant to the 
option exercised under Section 6 (6), 
purchase price for the undertaking had 
to be paid on the basis of the market 
value and sub-section (2) of Section 7A 
provides how the market value was to 
be computed. I have set out herein- 
before the provisions of the said section 
which provides that the market value 
of an undertaking shall be deemed to be 
the value of all lands, buildings, works, 
materials and plant of the licensee suit- 
able to and used by him for the purpose 
of the undertaking, other than a gene- 
rating station declared by the licensee 
not to form a part of the undertaking 
for the purpose of purchase and service 
lines or other capital works or any part 
thereof which have been constructed at 
the expense of consumers. Excepting 
these items, all other items would have 
fo be taken account of having due re- 
gard to the nature and condition at the 
time being of such lands, buildings, 
works, materials and plant and the state 
of repair thereof and to the circumstances 
that they are in such position as to be 
ready for immediate working and to the 
suitability of the same for the purpose 
of undertaking, but without any addition 
in respect of compulsory purchase or of 
goodwill or of any profits which may 
be or might have been made from the 
undertaking or of any similar considera- 
tion. But, as I have indicated before, 
under the first Ordinance this basis was 
changed and for the purchase of the 
undertaking, determination of the value 
has been provided for in the substituted 
Section 5 of the first Ordinance which 
provides that the amount payable for the 
undertaking shall be the book value of 
the undertaking at the time of purchase 
or where the undertaking has been de- 
livered before the purchase under sub- 
section (3) of Section 5, at the time of 
delivery of the undertaking. Then sub- 
section (2) of the said section provides 
the book value of an undertaking for the 
purpose of sub-section (1) shall be deem- 
ed to be the depreciated book value as 
determined under the provisions of the 
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Fourth Schedule to the Electricity (Sup- 
ply) Act, 1948, 


10. On behalf of the petitioners it was 
contended that the right which the peti- 
tioners had accrued was being denied to 
them when there were being acquired for 
public purpose of that right (sic) because 
if that right was to be acquired for pub- 
lic purpose then there should have been 
certain provisions for compensation and 
in this connection it was urged that the 
deprivation of the right to get the mar- 
ket value on the basis of Section 7A, as 
I have indicated -before, of the Indian 
Electricity Act, 1910, was in violation of 
Art. 31 (2) of the Constitution which pro- 
vided that no property should be com- 
pulsorily acquired or requisitioned save 
for a public purpose and save by autho- 
rity of a law which provided for com-, 
pensation for the property so acquired or 
requisitioned and the amount which would 
be fixed for such compensation should 
have been determined in accordance with 
such principle or fo be given in such 
manner as might be specified in such 
law and no such law can be called in 
question in any court on the ground that 
the amount so fixed or determined was 
inadequate for the whole or part of it. In 
this connection my attention was also 
drawn to Cl. (2A) of Art. 31 of the Con- 
stitution which provides that where a 
law does not provide for the transfer of 
the ownership or right to possession of 
any property to the State or to a cor- 
poration owned or controlled by the 
State, it shall not be deemed to provide 
for the compulsory acquisition or re- 
quisitioning of property, notwithstanding 
that it deprives any person of his pro- 
perty. In this connection reliance was 
also placed on Art. 19 of the Constitu- 
tion. The petitioners mainly relied in 
support of their claim on the observa- 
tions of the Supreme Court in the case 
of Madan Mohan Pathak v. Union of 
India, ATR 1978 SC 803. There, the facts 
were that there was a settlement be- 
tween the parties, being the employees 
of the Life Insurance Corporation and 
the Life Insurance Corporation itself on 
the payment of bonus and pursuant 
thereto the bonus was claimed by the 
petitioners in that case. Thereafter as 
the Life Insurance Corporation had fail- 
ed to pay the bonus, the petitioner mov- 
ed this High Court and obtained a Writ 
of Mandamus directing the Life In- 
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surance Corporation to make payment on. 
the basis of settlement and an order to 
that effect was passed. Thereafter 
Parliament enacted the Life Insurance 
Corporation (Modification & Settlement) 
Act, 1976. There was an appeal prefer- 
red from the decision of the Calcutta 
High Court and the decision of the learn- 
ed single Judge referred to herein- 
before. But the said appeal, however, 
was not pressed and no order was passed. 
The result was that the decision of the 
learned single Judge of the Calcutta 
High Court remained. The Life Insu- 
rance Corporation, however, refused to 
pay on the ground of the new Act. This 
was challenged before the Supreme Court 
under Art. 31 of the Constitution. 
There, the Supreme Court held that the 
expression “property” had the same 
meaning in Art. 19 (1) (f) and Art. 31 (1) 
and Art. 31 (2) and property meant all 
kinds of property, tangible and intangible 
and the rights secured by settlement by 
employees were property within the mean- 
ing of Arts. 31 (1) and 31 (2) of the Con- 
stitution and it was further held that the 
rights of the parties had crystallised in 
the order of the learned single Judge of 
the Calcutta High Court which remained 
unaffected as the Act which (sic) did not 
affect the decision. In paras 23, 24 & 27 
of the judgment, Mr. Justice Bhagwati 
had given, the relevant facts relating to 
this aspect of the matter which may be 
relevant to set out in order to appreciate 


that observations made in Para. 38 of 


the judgment: 


“23. There were two grounds 
which the  constitutionality of the im- 
pugned Act was assailed on behalf of the 
petitioners and they were as follows: 


A. The right of Class If and Class IV 
employees to annual cash bonus for the 
years Ist April, 1975 to 31st March, 1977 
under Clause 8 (ii) of the Settlement was 
property and since the impugned Act 
provided for compulsory acquisition of 
this property without payment of com- 
pensation, the impugned Act was viola- 
tive of Article 31 (2) of the Constitution 
and was hence null and void. 


B. The impugned Act deprived ‘Class 
TH and Class TV employees of the right 
to annual cash bonus for the years 1st 
Avril, 1975 to 31st March, 1976 and 1st 
April, 1976 to- 31st March. 1977 which 
_ was vested in: them under. cl. 8 (ii) of 
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the Settlement and there was, therefore, . 
clear infringement of their fundamental 
right under Art. 19 (1) (f) and since 
this deprivation of the right to annual 
cash bonus, which was secured under a 
settlement arrived at as a result- of col- 
lective bargaining and with full and 
mature deliberation on the part of the 
Life Insurance Corporation and-the Cen- 
tral Government after taking into ac- 
count the interests of the policy-holders 
and the community and with a view to 
approximating towards the goal of a liv- 
ing wage as envisaged in Article 43 of 
the Constitution, amounted to am unrea- 
sonable restriction, the impugned Act 
was not saved by Art. 19 (5) and hence 
it was liable to be struck down as in- 
valid. 


We shall proceed to consider these 
grounds in the order in which we have 
set them out, though we may point out 
that if either ground succeeds, it would 
be unnecessary to consider the other. 


24. But before we proceed further, i? 
would be convenient at this stage to re- 
fer to one other contention of the peti- 
tioner based on the judgment of the Cal- 
cutta High Court in Matter No, 371 of | 
1976 : (1977 Lab IC NOC 41 (Cal)). The. 
contention was that since the Calcutta 
High Court had by its judgment dated. 
21st May, 1976, issued a Writ of Manda- 
‘mus directing the Life Insurance Cor- 
poration to pay annual cash bonus to 
Class IIT and Class IV employees for the 
year Ist April, 1975 to 31st March, 1976 
along with their salary for the month of 
April, 1976 as provided by the Settle- 
ment and this judgment had become final 
by reason of withdrawal of the Letters 
Patent Appeal preferred against it, the. 
Life Insurance Corporation was bound 
to obey the Writ of Mandamus and to pay 
annual cash bonus for the year Ist April, 


-1975 to 31st March, 1976 in accordance 


with the terms of clause 8 (ii) of the 
settlement, It is, no doubt, true, said 
the petitioners that the impugned Act, 
if valid, struck at clause 8 (ii) of the 
settlement .and rendered it ineffective 
and without force with effect from Ist 
April, 1975 but it did not have the 
effect of absolving the Life Insurance 
Corporation from its obligation to carry 
out the Writ of Mandamus. There was 


-according to the petitioners, nothing in 


the impugned Act which - set at naught 


-the effect of the judgment of the Cal-. 


a 


` 


kai" 
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cutta High Court or the binding charac- 
ter of the Writ of Mandamus issued 
against the Life Insurance Corporation. 
This contention of the patitioners re- 
quires serious consideration and we are 
inclined to accept it and there referring 
to the question of deprivation of right 
and property the learned Judge observed 
at page 818 of report as follows: 

“This ground raises the question whe- 
ther the impugned Act is violative of 
Cl. (2) of Art. 31. This clause provides 
safeguards against compulsory acquisi- 
tion or requisitioning of property by 
laying down conditions subject to which 
alone property may be compulsorily ac- 
quired or requisitioned and at the date 
when the impugned Act was enacted, it 
was in the following terms: 


‘No property shall be compulsorily 


‘ acquired or requisitioned save for a pub- 


purpose and save by authority of a 
acquisition or 


Tic 
law which provides for 
requisitioning 
amount which may be fixed by such law 
or which may be determined in accord- 
ance with such principles and given in 
such manner as may be specified in such 
law, and no such law shall be called in 
question in any Court on the ground that 
the amount so fixed or determined is not 
adequate or that the whole or any part 
of such amount is to be given otherwise 
than .in cash’. 


Clause (2) in this form was substituted 
in Art. 31 by the Constitution (Twenty- 
fifth Amendment) Act, 1971 and by this 
amending Act, Cls., (2-A) and (2-B) were 
also introduced in Art, 31 and they read 
as follows: 

‘(2-A) Where a law does not provide 
for the transfer of the ownership or 
right to possession of any property to 
the State or to a Corporation owned or 
controlled by the State, it shall not be 
deemed to provide for the compulsory 


acquisition or requisitioning of property, ` 


notwithstanding that it deprives 
person of his property, 

(2-B) Nothing in sub-cl. (fj of Cl. (1) 
of ‘Art, 19 shall affect any such law as 
is referred to in ÇI. (27. 


The argument of the petitioners was 
that the right of Class III and Class IV 
employees to ‘annual cash bonus’ for 
the: years Ist April, 1975 to 31st March, 
1976 and ist April 1976 to 31st March, 
1977 under the settlement: was pro- 


any 
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perty and since the impugned Act pro- 
vided for transfer of the ownership of’ 
this right to the Life Insurance Corpora- 
tion which was ‘State’ within the mean- 
ing of Art. 12, it was a law providing for 
compulsory acquisition of property as 
contemplated under Cl, (2-A) of Art. 31 
and it was, therefore, required to meet 
the challenge of Art. 31, Cl (2). The 
compulsory acquisition of the right to 
‘annual cash bonus’ sought to be effec- 
tuated by the impugned Act, said the 
petitioners, was not supported by pub- 
lic purpose nor did the impugned Act 
provide for payment of any compensa- 
tion for the same and hence the impugn- 
ed Act was void as contravening Cl. (2) 
of Art. 31.” and there Mr. Justice Bhag- 
wati observed at page 827 of the report 
as follows — 
= *x * 

“38. In the light of this discussion, 
the conclusion is inevitable that the 
direct effect of the impugned Act was 
to transfer ownership of the debts due 
owing to.Class IIIT and Class IV 
employees in respect of annual cash 
bonus to the Life Insurance Corporation 
and since the Life Insurance Corpora- 
tion is a corporation owned by the State, 


-the impugned Act was a law providing 


for compulsory acquisition of these debts 
by the- State within the meaning of 
Cl. (2A) of Article 31. If that be so, the 
impugned Act must be held to be viòla- 
tive of Art. 31, cl. (2) since it did not 
provide for payment of any compensa- 
tion at all for the compulsory  acquisi- 
tion of these debts.” On this aspect the 
majority of the learned Judges agreed 
with the aforesaid (sic) as Art. 31 (2) of 
the Constitution. 


11, At one point of time, I thought 
that by the amended provisions, there has 
been substitution of a different principle 
for determination of the debt which has 
accrued, that is to say, the debt to pay 
value. Section 7A of the 
Indian Electricity Act, 1910 had pro- 
vided for a method of computation of 
that. debt but the new Act had provided 
a different method. But on a closer ex- 


‘amination it appears that by the amend- 


ing Act, the right to get the market value 
is being taken away without compensa- 


‘tion for the deprivation of that right or 


by providing . any principle for deter- 
mination of “compensation on that ac- 


* count. The price. that has been provided 
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in the amended provision for the under- 
taking was not for the deprivation of 
the right to get the market value under 
Section 7A (2) of Indian Electricity Act 
1910 which right had crystallised on the 
exercise of the option at the time when 
the option was exercised in terms of 
Section 6 (6) read with Section 7A of the 
Indian Electricity Act. In that view of 
the matter, the provision of the said Act 
in so far as it sought to interfere with 
the petitioners’ right to get the market 
value as computed under Section 7A was 
in violation of the provisions of Art. 31 
of the Constitution and would necessarily 
be an unreasonable restriction and would 
be in violation of Art. 19 of the Constitu- 
tion, Reliance may also be as (sic) (plac- 
ed on?) the observation of the Supreme 
‘Court in the case of Jayvantsinghji v. 
State of Gujarat, AIR 1962 SC 821, 


12, Furthermore, on behalf of the 
petitioners it was urged that sub-sec. (6) 
of Section 2 of the Indian Electricity 
(Bihar Amendment) Act, 1975 could only 
come into operation where the notice of 
exercising the option of purchasing the 
undertaking had been served upon the 
licensee before the commencement of 
the Indian Electricity (Bihar Amendment) 
Act, 1974. The right of option, as I have 
mentioned hereinbefore, was exercised 
before that date, Stricity speaking, sub- 
section (6) of Section 2 of the said Act 
would not apply to the present exercise 
of the option but I need not ex- 
press any definite view on this aspect in 
the view I have taken in this matter. 


18. On the ratio of the last two men- 
tioned (cases) of the Supreme Court I 
hold that the Indian Electricity (Bihar 
Amendment) Ordinance 1974 in so far as 
it alters the basis of compensation to be 
paid under Section 7A of the Indian Elec- 
tricity Act, 1910 is void and bad and 
unenforceable. 1, therefore, direct the 
respondents to pay the purchase price 
of the said undertaking to the petitioner 
No, 1 in accordance with the provisions 
of Section 7A of the Act, as it stood at 
the relevant time, ignoring the pro- 
visions of Indian Electricity (Bihar 
Amendment) Ordinance, 1974 and the 
subsequent Ordinance as well as the pro- 
visions of the Indian Electricity (Bihar 
Amendment) Act, 1974. As the matter 
has been pending for a long time, I 
therefore direct the respondent authori- 
ties should compute such market value 
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in accordance with the aforesaid direc- 
tion within a period of four months from 
this date and to pay the petitioners with- 
ing eight weeks thereafter, 


14, The Rule is made absolute to the 
extent indicated above, There will be 
no order as to costs. 


15. Stay asked for is refused. 
Order accordingly. 
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MRS. MONJULA BOSE, J. 
-Shyam Sundar Bhartia and others, 
Plaintiffs v. Gourishankar Bhartia and 
others, Defendants, 
Suit No. 1032 of 1959, D/- 2-2-1979. 


(A) Civil P. C. (1908) O. 1 R. 10, O. 22 
R. 4 (3) — Suit on torts — Non-joinder 
of daughters of deceased defendant — 
Effect — Suit, if abated. 

Where in suit for possession 
persons in wrongful occupation of the 
premises one of the defendants died 
after filing of her statement and after 
having deposed in support of her case, 
and the sons and grandsons of the said 
deceased defendant were already on re- 
cord, the failure of the plaintiffs to im- 
plead the daughters of the deceased 
defendant would not by itself result in 
the abatement of the suit in its en- 
tirety, more so when there was no aver- 
ment that the said defendant died leav- 
ing daughters as her legal heirs and re- 
presentatives. At the most the daughters 
would have been proper and not neces- 
sary parties. The cause of action for tha 
suit being trespass, the same did not sur- 
vive against the daughters of the deceas- 
ed defendant, who were admittedly nof 
in occupation of the premises in ques- 
tion. (Para 52, 53. 59) 


(B) Evidence Act (1872), Section 115 
= Estoppel by pleadings — Hlustration. 
Where in suit by A for partition of a 
house against B, C and D, the latter took 
the position that their business was a 
foint family business and a Receiver was 
appointed over the books of account on 
that basis, in subsequent suit by the as- 
signee of A for possession of the suit 
premises against B & C who were in 
wrongful occupation of the same, B and 
C were estopped from urging that their . 
business was carried on in partnership. 
(Para 54) 
(C) Hindu Law — Debt — Doctrine of 
pious obligation — Applicability. 
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The doctrine of pious obligation of 
Hindu sons to repay. their father’s debts 
also stands in the way of the sons in 
challenging the sale by the father. Even 
if the sale was not for legal necessity it 
cannot be said that the payment by the 
purchaser on an overdraft account to the 
father’s Bank was a debt repugnant te 
good morals and as such an “Avyavaharik 
debt”, namely a debt which a respectable 
and decent man ought not to have in- 


curred, (Para 56) 
(D) Limitation Act (36 of 1963), Arti- 
cle 65 — Adverse possession — Plea as 


to — Right of minor — Ambit of. 

A minor can never set up a possessory 
title adverse to the interests of the true 
owners till he attains majority. A claim 
of adverse possession by denial of the 
title of the true owners, has to be con- 
tinuous, public and by way of assertion 


of a right. (Para 59) 
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(PC) 32 
J. N. Roy, for Plaintiffs, R. P. Banerjee, 
(for No. 1) S. Mitra, (for No. 2) and B, K. 
Ghosh with S. Deb, (for Nos. 3 to 10) for 
Defendants. 

JUDGMENT :— This suit has been | in- 
stituted by one Sitaram and Shyam Sun- 
dar Bhartia as joint owners inter alia 
for possession of 18 rooms in premises 
Number 75, Cotton Street, Calcutta more 
fully described in the plaint, mesne pro- 
fits from July 24, 1959, until delivery of 
possession, an enquiry into damages if 
necessary, interest and costs, 

2. The case of the plaintiffs in the 
plaint in short is that one Omkarmal 
Bhartia the father of Gourishankar, Hari- 
shankar and Shivshankar Bhartia the 
present defendants Nos. 1, 11, and 13 
had an undivided half share in the said 
premises. Upon his death in July 1951, 
the said property devolved or passed by 
survivorship to his widow Jaydeyi Bhar- 
tia one of the original defendants since 
deceased, and his said three sons and 
several grandsons by his eldest son 
Gourishankar. On or about July 14, 
1952, the defendant No. 1 for self and as 
Karta of a joint Hindu family consisting 
of himself, his sons, his brothers Hari- 
shankar, Shivshankar and his mother 
Jaydeyi Bhartia, for valuable considera- 
tion and for legal necessity and benefit of 
the joint family sold their undivided half 
share in the said premises to Messrs. 
Lionel Edwards Private Ltd., hereinafter 
referred to as the defendant company. It 
is further alleged that the defendant com- 
pany on April 22nd, 1953, caused a suit 
being suit No. 1195 of 1953 to be institut- 
ed for partition: of the said premises 
(Messrs. Lionel Edwards Pvt. Ltd. v. 
Sitaram Bhartia & Ors.) and a prelimi- 
nary decree was passed therein. The 
Commissioner of Partition having found 
the premises incapable of being partition- 
ed by metes and bounds in accordance 
with the shares declared, by a conve- 
yance dated September 25, 1958, the de- 
fendant company conveyed its said share 
in the said premises to Sitaram Bhartia 
the original plaintiff No. 1 herein, for 
valuable consideration. Sitaram Bhartia, 
died intestate on February 25, 1964, and 
on his death his heirs and legal repre- 
sentatives. along with the plaintiff No. 2 
became the joint owners of the said pre- 
mises. It is. alleged that the defendant 
No. 1 for self and as Karta of his branch 
and the other defendants except Shiv- 
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shankar Bhartia and the defendant .com- 
pany are in wrongful occupation of 18 
rooms in the said premises and in spite 
of demands have not vacated the same. 
No relief is claimed against Shivshankar 
and the defendant company who have 
been made pro forma parties to the pro- 
ceedings, 

3. Gourishankar and Harishankar the 
defendant No. 1 and the original defen- 
dant No. 13 (sic) filed a joint written 
statement alleging that at the time of 
the said. conveyance dated July 14, 1952 
the said defendants along with their 
youngest brother Shivshankar incurred 
debts in respect of their business carried 
under the name and style of Messrs. 
Omkarmal Bhartia. It is further alleged 
that the conveyance had been executed 
for a consideration far below the pre- 
vailing market price of the said share of 
the property at the instance of one Gopi 
Kishen Khemka the father-in-law of 
Shivshankar, and a director of the de- 
fendant company who held the control- 
ling interest in the said company. The 
said conveyance it is alleged was exe- 
cuted on the express understanding and 
promise by the said Khemka represent- 
ing the defendant company that the de- 
fendants Gourishankar, Harishankar and 
Shivshankar, their respective children 
and wives would be entitled to reside in 
the said premises during the lifetime of 
the defendant No, 1 and the original de- 
fendants Nos. 2, 18, 14 and 15 without 
paying any rent or charges for such oc- 
_eupation, The subsequent conveyance 
dated: September 25, 1958 is alleged to 
be subject to the arrangement referred 
to hereinabove. . 

4, Jaydeyi the widow of Omkarmal 
Bhartia filed a separate written state- 
ment as well as an additional written 
statement. She denied that the sale of 
the share of the said premises to the de- 
fendant Company was for proper or ade- 
quate consideration and alleged that the 
debts of the defendant No. 1 were im- 
moral and of an illegal nature and that 
there was no legal necessity for the sale. 
It is alleged further that she was com- 
pelled to execute the said conveyance 
without receiving any consideration 
therefor under the undue influence and 
duress on the part of her three sons who 
had incurred. heavy debts in speculative 
transactions in their business and that 
the father-in-law of her youngest son 
viz., Gopi Kishen Khemka was in a posi- 
tion to dominate her will. It is further 
alleged that the defendant No. 1 threa- 
tened to commit suicide if she did not 
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execute the conveyance. The said :con- 
veyance was never intended to be acted 
upon nor was in fact acted upon. It is 
alleged that the conveyance is invalid, 
inoperative and unenforceable against 
her, It is alleged further that Sitaram 
acquired nothing under the conveyance 
dated September 25, 1958. 

5. Smt. Debi Bhartia also since de- 
ceased, the wife of Gourishankar filed a 
voluntary statement as the guardian ad 
litem of the then minor defendants, 3, 
4, 5, 6, 7, 8, 9, 10 reiterating in substance 
what was stated by Jaydeyi in her writ- 
ten statement and alleging that the said 
conveyance of. July 14, 1952 was not 
binding on the minors as it was execut- 
ed under undue influence and misrepre- 
sentation, It is alleged that there was no 
legal necessity for the alleged sale and 
that the three sons of Omkarmal Bhartia 
had incurred heavy debts for purely spe- 
culative and wagering transactions and 
also for other immoral purposes and that 
the conveyance was for a consideration 
far below the market price. It is further 
alleged that Smt, Jaydeyi Bhartia the 
widow of Omkarmal Bhartia and her 
three sons were induced to execute the 
conveyance under the influence of the 
late Gopi Kishen Khemka, father-in-law 
of the youngest son Shivshankar on the 
representation that the deed would never 
be acted upon, It is denied that Sitaram 
acquired any right under the conveyance 
dated September 25, 1958. 


6. The defendant company in its writ- 
ten statement supported the plaint in 
substance, 


7. Mr. S. A, Murshed, the Guardian 
ad litem of the added minor defendant 
No. 2 Anil Bhartia, a son of Gourishan~ 
kar, filed a voluntary statement inter 
alia alleging that there was no legal 
necessity for the alleged sale, and that 
the conveyance dated July 14, 1952 was 
executed for the repayment of illegal 
and/or immoral debts of the defendant 
No. 1. It is further alleged that this 
minor defendant was born in or about 
1963 and the alleged conveyance execut- 
ed prior to his birth was not binding on 
him. It is contended that no right was 
acquired by the original plaintiff No. 1 
` under the deed dated September 25, 
1958 against the minor defendant and 
that the suit is barred. by limitation, 

‘8, The brief of documents prepared 
for the perusal of the Court was tender- 
ed by consent and marked Ex. “B” and 
“Cc”, formal proof of the documents 
therein being . dispensed. with, Other 
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material -exhibits are Exbt, “001”. being 
the evidence of Smt, Jaydeyi Bhartia on 
commission including the conveyance 
dated July 14, 1952; Ext. “002-003” be- 
ing marked portions of the books of 
accounts of M/s. Omkarmal Bhartia, 
Exbt. “D” being the records of Suit 
No. 2830/52 (Hari Shankar Bhartia v. 
Gouri Shankar Bhartia) Ext. ‘E’, being 
the affidavit in reply of Gouri Shankar 
Bhartia affirmed on 3-6-1960 in Insolv- 
ency Case No. 24 of 1954 and Exbt. “A” 
the report of Mr. K. C. Pal Engineer 
and Valuer. 

9. The following issues were settled 
at the hearing :—, 

1. Was the conveyance dated July 14, 
1952 executed on the understanding and/ 
or promise of Gopi Kishen Khemka and/ 
or Lionel Edwards Ltd. as alleged in 
paragraph 3 of the written statement of 
Gouri Shankakr Bhartia and Hari Shan- 
kar Bhartia? 

2. Was the conveyance dated the 25th 
September, 1958 subject to the said ar- 
rangement or contract with Messrs, 
Lionel Edwards Ltd. as alleged in para- 
graph 5 of the written statement of 
Gouri Shankar Bhartia and Hari Shan- 
kar Bhartia? 


3. Is the conveyance dated the 14th 
July, 1952 not binding on the minor de- 
fendant No. 2 and the then minor de- 
fendants Nos. 3—10 as alleged in para- 


graph 3 of the voluntary statement filed. 


on their behalf? 

4. Is the suit barred by limitation as 
against the added defendant No, 2 Anil 
Bhartia? 

5. Is the suit bad for non-joinder of 
the daughters of Jayadeyi Bhartia since 
deceased? ; 

6. To what relief, if any are the plain- 
tiffs entitled? 

10. Subsequently, at the argument 
stage, two further issues were raised on 
behalf of Anil Bhartia, the added minor 
defendant No, 2 as follows :— 

7. Is the suit maintainable in its pre- 
sent form? 

8. Does the plaint disclose any cause 
of action? 

11. Biswanath Bhartia, son of Sitaram 
was examined De Bene Esse by the 
- plaintiffs. His evidence shortly is that 
. the firm of Messrs. Omkarmal Bhartia 
was a family business dealing in jute, 
hemp and jute goods. After Omkarmal’s 
death in 1951 the business was being 
earried on by his three sons and the 
family was maintained out of its income, 
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. In 1952 price of jute fell sharply, there 
was a big slump and the firm which was 
storing a huge stock suffered severe loss. 
On July 14, 1952, Omkarmal’s branch 
sold their undivided share in the said 
premises as they required funds to pay 
off their creditors, The sale was effected 
with the knowledge, consent and appro- 
val of the members of the family. Bhag- 
wan Das and Satyanarayan the brothers 
of Omkarmal were also present at the 
execution of the conveyance. He denied 
that Jaydeyi was coerced in any way to 
execute the Deed. No undue influence 
was exerted upon her nor was there any 
threat of suicide by anyone. The money 
was required for paying the debts and 
meeting the losses of the family busi- 
ness. The transactions involved were not 
speculative and were in the usual course 
of business, There was no immoral pur- 
pose in the incurring of the debts, In 
1958 his father Sitaram Bhartia, pur- 
chased from the defendant company the 
undivided half share of the premises 
against an indemnity bond furnished by 
the company, After such purchase a 
notice to vacate was issued on Omkar- 
mal’s branch. They did not vacate the 
said premises nor paid any amount for 
occupational charges from 1958, In cross- 
examination, he stated that the property 
was sold to his father at a lesser price 
as it was undivided. In 1952, the firm 
“Omkarmal Bhartia” had a number of 
creditors including the Bank, who were 
pressing for payment. 


12. K. C. Pal, an Engineer, was also 
examined De Bene Esse by the plaintiff, 
His evidence briefly is that in 1963 he 
had surveyed the said premises in the 
occupation of the defendant No. 1 and 
his branch for the purpose of ascertain- 
ing the reasonable rent thereof. He was 
furnished a plan of the said premises 
and measured some of the rooms after 
verifying the plan and finally submitted 
a report which was tendered as Ex. “A”, 
According to the said report the reason- 
able rent of the portion of the said pre- 
mises in the occupation of the defendant 
No, 1 and his branch would be Rs. 2000/- 
per month. 


13. In cross-examination, he stated 
that his field book was not available and 
that his calculations were on the basis 
of rent received in the tenanted portions 
of the said premises as also on that of 
a lease between Sitaram and one Radhe- 
shyam Banka, He submitted that his 
conclusion was based on the statement 
of rents furnished by Bhuramal and that 
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this was the only occasion when he had 
measured rooms in the Burabazar area. 

14. ‘The evidence of Jayadeyi was 
taken on commission in March 1968 and 
tendered as Ex. 001. 

15. She volunteered that she did not 
understand any language other than 
Marwari, Sixteen years ago, her eldest 
son Gourishankar caused her to put her 
thumb impression and cross marks on a 
document at the house of her daughter 
by threatening to take poison. The docu- 
ment was not explained to her and she 
did not know the contents thereof.: No 
one was present at the time. She did 
not consult any lawyer either before or 
after executing the document and did 
not have independent advice. She did 
not know either the defendant company 
nor the firm of Omkarmal Bhartia nor 
had she received any money from either 
of them. She did not know that the 
plaintiffs had filed the suit impleading 
her nor does she know what the suit is 
about. She is a pardanashin lady. 

16. In cross-examination she volun- 
teered that her eldest son had wasted 
properties by indulging in Fatka trans- 
actions and races (Q. 48). She admitted 
having put her thumb impression on the 
document. She was not aware whether 
she had filed a written statement, She 
stated that she was not on talking terms 
with her eldest son Gourishankar al- 
though living in the same house. She was 
initially unwilling to put her signature 
on the document as she was aware what 
the document was about (Q. 94). Later, 
she contradicted herself and stated that 
she did not know that the document re- 
lated to the house and she refused to 
sign the same as she was Not aware of 
contents (Q’ss, 100-101). She came to 
know about the sale of the house 6 or 
7 years ago, when she found the deed 
lying in her room, She sent her munim 
to a lawyer to ascertain what the docu- 
ment was about and thus came to know 
it related to the house. She did not 
know who was looking after suit on her 
behalf. She could not identify her advo- 
cate on record who was present at the 
Commission. She did not know who en- 
gaged him. She admitted that she had 
occasion to sign a document in court, 
When asked in what language the docu- 
ment was explained to her she states she 
knew only the Marwari language. She 
could not state anything as to the rents 
collected and taxes payable in respect of 
the said premises. 

17, Shyam Sundar Bhartia, the pre- 
sent plaintiff No, 1 deposed in support 
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of the plaintiffs case. He stated that 
business of “Omkarmal Bhartia” suf- 
fered a loss due to the slump in 1952 
during the Korean war. The business 
consisted mostly of export of jute and 
hemp. Liabilities were incurred- and 
payments became due to the Bank. Jay- 
deyi knew both Hindi and the Marwari 
languages. Omkarmal’s half share in the 
said premises was sold to the father-in- 
law of his youngest son. G. K. Khemka, 
the Chairman of the defendant company 
wanted to help his son-in-law. Sitaram 
subsequently purchased the half share 
of the said premises from the defendant 
company, i 


18. The next witness for the plaintiff 
was Bhuramal Lakkar, an employee of 
Sitaram for the last 35 years, He knew 
the firm of Omkarmal Bhartia. After 
Omkarmal’s death, his sons used to look 
after the business of the firm. In 1952, 
due to the market price of jute sudden- 
ly going down, the firm suffered a loss, 
Omkarmal’s half share in premises 75, 
Cotton Street was sold to the defendant 
company. The premises having been 
found incapable of partition by metes 
and bounds in the partition suit filed by 
the defendent company its half share 
therein was sold to Sitaram in 1958, He 
was acquainted with Jaydeyi the wife of 
Omkarmal and used to visit the resid- 
ence of Omkarmal on occasions like Holi, 
Dewali ete, Jaydeyi knew both Marwari 
‘and Hindi languages. He was present at 
the registration of the conveyance exe- 
cuted in favour of Sitaram, 


19. In cross-examination he stated 
that he had ceased to be in the employ- 
ment of Sitaram’s family for the last two 
years, Omkarmal’s sons dealt in jute and 
hemp. He had never seen Gourishankar 
visiting the race course, 


20. The defendant Harishankar stated 
in his evidence that his father Omkarmal 
carried on business in packing and bal- 
ing of jute and hemp until 1951, under 
the firm name of Omkarmal Bhartia. In 
answer to a leading question he stated 
that the business was that of a register- 
ed partnership firm and its partners were 
Mongilal Mahatma, Gourishankar and 
Omkarmal. He stated further that he 
and his youngest brother Shivshankar 
joined as partners in his father’s place, 
twelve days after the father’s death. A 
heavy loss was incurred, due to Gouri- 
shankar’s gambling in faces and indulg- 
ing in Fatka transactions. After some 
time they sold the said premises to pay 
off creditors,-A cheque for Rs, 1,30,000 
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was paid by the defendant company to 
the partnership firm before the sale. The 
cheque was deposited in the firm’s over- 
draft account with the Lioyds Bank, He 
denied that there was any joint family 
business. At the time of Omkarmal’s 
death the amount due in the market by 
the firm of Omkarmal Bhartia including 
the dues of Bank on the overdraft was 
nearly 1 crore, 


21. In cross-examination he stated 
that 12 months after Omkarmal’s death 
the partnership was dissolved. On 
July 16, 1952, Suit No. 2830 of 1952 was 
filed by him and his youngest brother 
Shivshankar against Gourishankar for 
partition. No claim was made against 75, 
._ Cotton Street Calcutta in that suit as 
the said property had been sold prior 
thereto, Gourishankar in his written 
statement accepted the list of properties 
given in the plaint as belonging to the 
joint family. The said suit was ultimate- 
ly not proceeded with, All speculative 
and wagering transactions were made by 
Gourishankar in his own name (Q. 211), 
In the partition suit the business of M/s. 
Omkarmal Bhartia had been referred to 
as a joint family business as he had 
signed the pleading at the instance of 
G. K. Khemka and he had verified 
everything true to his knowledge al- 
though it was not so. He admitted that 
in the deed dated July 14, 1952 the busi- 
ness had been referred to as a joint 
family business arid that the said deed 
recorded that the sale was voluntarily 
made for proper consideration for family 
requirements. No fresh deed of partner- 
ship was executed after his father’s 
death. The racing and the Fatka trans- 
actions were carried on by Gourishankar 
personally and not by the partnership, 
To repay the heavy debts of the busi- 
ness of Messrs. Omkarmal Bhartia the 
deed of sale was executed, For involving 
the partnership in the gambling and 
fatka transactions resulting in liability 
he had quarrels with Gourishankar and 
had not been on speaking terms with the 
latter. The sale was effected on the ad- 
vice of G. K. Khemka. He could not 
explain how he came fo join Gouri- 
shankar in filing a joint written state- 
ment without making any allegations 
against the latter, 


22. Gourishankar stated in his evi- 
dence that Omkarmal had been carrying 
on business in jute, hemp, and jute 
goods under the name and style of Om- 
karmal Bhartia in partnership with one 
Mongilal Mahatma, and himself, Omkar- 
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mal had 9 annas, he had 5 annas and 
Mongilal had 2 annas share in the said 
firm. The partnership was registered. 
After Omkarmal’s death his two younger 


‘brothers joined as partners in place of 


Omkarmal and the four partners came 
to have equal shares. He had stored a 
huge quantity of jute, hemp and jute 
goods in the business when the market 
was hit by a slump resulting in huge 
loss, The bank which had advanced 
money sold the stock at a low price and 
instituted suit for the balance. There 
were other creditors whose dues could 
not be paid. G. K. Khemka advised that 
the half share of the said premises 
should be saved by selling the same to 
him, on the understanding that so long 
as they would be alive, the three bro- 
thers along with their respective families 
would be entitled to reside in the said 
premises. The document Ex. “B” dated 
June 28, 1952 had been written by him 
to the defendant company as he was un- 
der a pressure to pay off dues. A further 
understanding was arrived at with 
Khemka prior to the sale that as soon 
as funds could be collected the property 
would be resold to them. At the time of 
execution of document, a sum of Ru- 
pees 1,30,000/- was paid by cheque 
drawn in favour of M/s. Omkarmal 
Bhartia, The balance of Rs. 10,000/- was 
not received. The said cheque was de- 
posited in the overdraft account of the 
firm with the Lloyds Bank. The price 
mentioned in the document was not the 
proper price of the half share of the un- 
divided property which would be at least 
Rs. 3 lakh. The defendant company did 
not ask them to vacate nor collected rent 
from the tenants since the purchase, 


23. He came to know that the said 
half share in the property had been sold 
to Sitaram from a notice of Khaitan & 
Co, dated July 1959 (P. D. 10, Ex. ‘A’). 
Prior thereto Sitaram did not demand 
possession of the said premises, Sitaram 
was aware of the arrangement with 
Khemka. Only Rs, 1,15,000/- was paid 
by Sitaram to the said company as price 
of the said half share as he knew of the 
defendant’s right to reside in the said 
premises during the lifetime of the three 
brothers. He and his brothers and their 
respective families were presently in oc- 
cupation of the disputed portion of the 
said premises with leave and license 
from G. K. Khemka. 


24. In cross-examination he stated that 
his mother became angry with him and 
was not on speaking terms with him until 


236 Cal. Shyam Sundar 


her death. He had never heard her speak 
in Hindi (Q. 81), He had asked Jaydeyi to 
affix her thumb impression and put her 
cross mark in the deed of conveyance 
dated July 14, 1952, When Jaydeyi en- 
quired- as to what -the document was 
about he stated to her “if you do not 
execute I may go to prison or commit 
suicide”, The document was so execut- 
ed at Jhautala at his sister’s house and 
nobody except himself was present. The 
loss was suffered by the partnership 
firm on account of Fatka transactions, 

25. Mr. R. P. Banerjee, learned advo- 
cate for the defendants Gourishankar 
and Harishankar contended that the as- 
surance given by Mr. G. K. Khemka for 
the defendant company and the under- 
standing arrived, that the three brothers 
along with their respective families 
would be entitled to live in the said pre- 
mises during their lifetime is binding 
on Sitaram who was all along aware of 
the same. Because.of such assurance, the 
same half share was purchased at a les- 
ser sum in 1958 and an indemnity bond 
taken from the defendant company. He 
contended further that the suit for recov- 
ery of possession having been filed in 
July 1959 was barred by limitation, The 
letter of demand pretended to revoke 
the licence granted to save limitation, 
The assurance given by, or arrangement 
arrived at with G. K. Khemka only per- 
mitted occupation by the defendants and 
did not encumber the property as no 
interest in the property was created. 
Therefore the sale was made free from 
encumbrance and was not contrary to 
the terrns of the sale deed. The under- 
standing or arrangement being subse- 
quent to the conveyance dated July 14, 
1952 was not hit by Section 92 of the 
Evidence Act. He contended that a li- 
cence if coupled with a grant for a 
period of time, became irrevocable until 
the expiry of that period. In support of 
this contention he cited Arpan Ali v. 
Jnanendra Kumar Pal Chowdhury, re- 
ported in (1945) 49 Cal WN 346 and 
Muhammad Ziaul Haque v. Standard 
Vacuum Oil Co. reported in (1951) 55 
Cal WN 232, 


26. Mr. S. Mitra, learned advocate 
for the added minor defendant No. 2, 
cited Mulla’s Hindu Law, 13th Edition, 
Article 226 p. 299, for the proposition 
that when a coparcener alienated his un- 
divided half share to another coparcener 
or a stranger, the coparcenary would not 
be automatically dissolved, and-that the 
rights of -the coparcener would subsist 
until partition by metes and -bounds. He 
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submitted further that unless - partition 
was first asked for, no suit for possession 
of a property owned by a joint Hindu 
family would lie. He cited Venkatammal 
v. Sinha Venkatrama Chettiar reported 
in AIR 1975 Mad 316 for the proposition 
that alienation by a coparcener of his 
undivided share entitled the alienee only 
to claim partition and allotment of the 
coparcener’s share. He next contended ~ 
that no relief in this suit has been 
claimed against Shivshankar and posses- 
sion by one coparcener is possession on 
behalf of all the coparceners, 


27. He further contended that the 
suit was premature as admittedly an in- 
demnity bond had been furnished by the 
defendant company in favour of Sitaram 
and that there being no legal necessity 
for the sale the same could not bind the 
minor son, He further contended that it 
had not been proved that Jaydeyi had 
executed the conveyance dated July 14, 
1952, nor was it established that the docu- 
ment was explained to her or that she 
had independent legal advice before she 
executed the same. Therefore the con- 
veyance was invalid. It was lastly con- 
tended that the married daughters of 
Jaydeyi were necessary parties to the 
suit, and as they have not been implead- 
ed the suit has abated. In support of this 
proposition Raghunandan Singh v. Ram- 
balak Singh reported in AIR 1964 Pat 
206 was cited. The following passage 
from Mulla’s Hindu Law 13th Edition 
at pages 859 and 860 was also relied on, 

“As the daughter is an heir to the 
property of the intestate including the - 
dwelling house, she is a necessary party 
to a suit or appeal relating to the dwel- 
ling house and  non-impleading of her 
would result in abatement.” 


28. He also cited State of Punjab v. 
Nathu Ram reported in AIR 1962 SC 89, > 
Sri Chand v. Jagdish Pershad Kishan 
Chand reported in AIR 1966 SC 1427, 
Ramagya Prasad Gupta v. Murli Prasad 
reported in AIR 1972 SC 1181 and Union 
of India v. Ram Charan reported in 
AIR 1964 SC 215 on the question of 
abatement. He submitted that the effect 
of non-joinder of a necessary party in 
the suit was a pure question of law and 
a specific issue having been raised the 
absence of the plea in the written state- 
ment was of no consequence. 


29. He next contended that Anil 
Bhartia the added minor defendant 
No. 2 was a necessary party to this suit. 
Though he was born ‘in 1963 no ‘steps 


v. Gourishankar 


- were taken to implead him until the 
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death of his mother.. He was brought on 
record only as the heir‘of his mother but 
not within the time prescribed by law. 

30. Mr, B. K. Ghosh and Mr. S. Deb 
learned advocates for the defendants 
Nos. 3 to 10 in term submitted that 
there was no evidence that the convey- 
ance. dated July 14, 1952 had been ex- 
plained to Jaydeyi or that she had un- 
derstood the contents thereof. The evi- 
dence was that she did not know Eng- 
lish and it was incumbent that the con- 
tents of the conveyance, would be ex- 
plained to her. The person if any, who 
explained the deed which was admitted- 
ly in the English language had not been 
called and as such the deed remained 
unproved, It had also to be considered 
whether the sale was for a legal neces- 
sity and whether the defendant company 
acquired any title whatsoever to the 
half share of the said premises, From 
the evidence of Harishanker and Bhura- 
mal it appeared that the sale was for 
meeting the debts of the partnership and 
not those of the joint family. No one 
except Gourishankar was present when 
Jaydeyi executed the document and she 
was coerced to do so under threats of 
Gourishankar taking poison, Neither the 
Registrar nor the attesting witnesses nor 
the person who explained the document 
to Jaydeyi were stated to be present. 
Jaydeyi an illiterate person did not un- 
derstand either English or Hindj and had 
put her thumb impression on the docu- 
ment at the instance of Gourishankar. It 
was thus not a voluntary execution on 
her part. In her written statement Jay- 
deyi might not have challenged the deed 
on the aforesaid grounds but it was open 
to her heirs to agitate the said grounds 
and contend that title did not pass. It 
also remained to be established that the 
said property was sold for any legal 
necessity so as to bind her heirs. It was 
also contended that the daughters of 
Jaydeyi had not been impleaded and that 
Anil the defendant No. 2 was also not 
brought on record immediately upon his 
birth in 1963 but long after when the 
suit was barred by limitation as against 
him. i i 

34. For the proposition that the onus 
of proving legal necessity was on the 
purchaser a decision of the Privy Coun- 
_ cil in Bhagwan Singh v. Bishambar Nath 
reported in AIR 1940 PC 114, was cited. 
On. validity of documents executed by 
Pardanasin and illiterate woman the 
decisions in Kali Baksh Singh v. Ram 
Gopal Singh reported in. (1914) 41 Ind 
App .23 (PC) and Hodges v. Delhi and 
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London Bank Limited reported in (1900) 
27 Ind App 168 (PC), Mt. Farid-un-nisa 
v. Munshi Mukhtar Ahmad reported in 
AIR 1925 PC 204, Mati Lal Das v. East- 
ern Mortgage & Agency Co, Ltd. re- 
ported in (1921) 25 Cal WN 265 (PC) 
and Smt Sonia Parshini v. Moula 
Baksha reported in AIR 1955 Cal 17 
were cited. In the last case a deed of 
sale had been executed by an illiterate 
woman without independent advice. A 
Division Bench of this Court held that 
the transaction would. be subject to the 
same zealous scrutiny of the court as 
where an instrument is executed in simi- 
lar circumstances by a Pardanasin lady. 
It was submitted that the plaintiffs not 
only had failed to discharge the burden 
of proof that the said deed had been 
explained to and understood by Jaydeyi 
but had further failed to establish that 
there was any legal necessity prior to 


- the said sale or that any enquiry was 


made in respect thereof, The same be- 
ing pure questions of law absence of 
such allegations in the written statement 
of Jaideyi made no difference, 


32. It was contended that though 
pleaded in the written statement of the 
defendant company that all reasonable 
and necessary enquiries were made as. 
to the existence of legal necessity prior 
to the transaction, no evidence was ad- 
duced on this aspect. On the other hand, 
six years . after the first sale at 


‘Rs. 1,40,000/- an indemnity bond had to 


be taken therefor from ‘the defendant 
company. This indicated that the proper- 
ty had been sold initially without any 
legal necessity. It was further contended 
that there was an averment in the writ- 
ten statement by Sitaram in the earlier 
partition suit being suit No, 1195 of 
1953 that the original alienation was not 
for legal necessity. By such admission 
the plaintiffs were estopped: from alleg- 
ing anything to the contrary. Sarat 
Chunder Dey v. Gopal Chunder Laha 
reported in (1892) 19 Ind App 203 (PC) 
was relied upon in support of the afore- 
said contentions. 


33. Rai Ganga Pershad Singh Baha- 


‘dur v. Ishrai Pershad Singh reported in 


(1918) 22 Cal WN 697 (PC) was also 
cited for the proposition that an attest- 
ing witness had in fact to see the at- 
tested document being signed and other- 
wise its execution will not be valid. It 


is argued in the instant case no attesting 


witness had been called and the evidence 
of the executant corroborated by Gouri- 


Shankar and Nandalal was. that no wit- 
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hess was present when she executed the 
deed. M. L. Abdul Jabbar Sahib v. H. 
Venkata Sastri and Sons reported in AIR 
1969 SC 1147, Harinath Ghosh v. Nepal- 
chandra Choudhury reported in (1937) 
41 Cal WN 306 Vikram Chandra Das v. 
Sudhir Chandra Jana reported in AIR 
1938 Cal 30 and Arjun Chandra Bhadra 
v. Kailash Chandra Das reported in 
(1923) 27 Cal WN 263 were cited in this 
context, The absence of valid attestation 
was not required to be pleaded specifi- 
cally in view of the general allegation 
that the deed was not valid. 


34. It was next contended that the 
deed of sale is not binding on the defen- 


dants Nos, 3 to 10, the minors, as the. 


same was procured through fraud, undue 
influence and misrepresentation and was 
not executed on account of any legal 
necessity. The debts were “avyava- 
harika debts” of the defendants Gouri- 
shankar, Harishankar and Shivshankar 
incurred on speculative transactions and 
immoral purposes and therefore were 
not binding on the minors. The evidence 
was that Gourishankar squandered 
money on race and fatka transactions 
which caused the partnership to suffer 
loss and incur debts. Such debts could 
not be foisted on the joint family and/ 
or its assets. 


35. On the law as to legal neces- 


sity the following passage from 
Mulla’s “Principles of Hindu Law”, 
14, Edition, page 302; was cited :— 


‘the actual pressure on the estate, 
the danger to be averted, or the 
benefit to be conferred upon it, in 
the particular instance, is the thing to 
be regarded...,........ » The following 
passsage at P. 306 was also cited :— 
“Where the Manager of a joint Hindu 
family sells, mortgages joint family pro- 


perty, the purchaser or mortgagee is bound . 


to inquire into the necessity for the sale or 
mortgage and the burden lies on the pur- 
chaser or mortgagee to prove either that 
there was a legal necessity in fact, or 
that he made proper and bona fide en- 
quiry as to the existence of such neces- 
sity”, It was submitted that under O. 6 
Rule 13 of the Code of Civil Procedure 
and Section 68 of the Indian Evidence 
Act the plaintiffs had to prove the exis- 
tence of legal necessity, 


36. Learned Advocates for the plain- 
tiffs contended in their turn that the only 
defence of Gourishankar and Harishan= 
kar in their joint written statement is 
that the sale price was inadequate and 
that the conveyance dated July 14, 1952, 
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was executed on the express understand- 
ing and representations made by Mr. 
G. K. Khemka of the defendant com- 
pany that the three brothers during their 
lifetime would reside with their respec- 
tive families in the said premises. In 
paragraph 3 of their written statement 
they had specifically relied upon the Con- 
veyance dated July 14, 1952 for ascertain- 
ment of its true scope and effect and 
thereby bound themselves to the recitals 
therein contained. It was also submitted 
that possession was claimed by the de- 
fendant company by filing a partition 
suit, immediately after the sale and that 
the consistent conduct of the parties re- 
vealed that the sale was a genuine one 
and was acted upon as such, by all con- 
cerned. The oral assurance as alleged 
it is submitted are afterthoughts, not re- 
corded in any correspondence up-till 1959 
vide Exbts. ‘B’ and ‘C’. In any event it 
assurance 
being in variation with or contrary to 
the Deed dated July 14, 1952 would 
come within the mischief of Section 92 
of the Indian Evidence Act and would 
not be admissible in evidence. The de- 
cision in Dungarmal v, Shambhu Charan 
reported in AIR 1951 Cal 55 and Row- 
Jand v. Administrator General reported 
in AIR 1938 PC 198, were cited in this 
context, 

37. On Issue No. 3 it is urged that the 
recitals of the conveyance dated July 14, 
1952 furnish evidence that the sale was 
for legal necessity. Iswar Gopal Jieu 
Thakur v. Pratapmal Bagaria reported 
in AIR 1951 SC 214, was cited for the 
proposition that recital of legal necessity 
in a sale deed has great evidentiary 
value if unquestioned for a long period. 
The decision in Smt, Rani v. Smt. Santa 
Bala Debnath reported in AIR 1971 SC 
1028, was also cited for the proposition 
that if absence of legal necessity is with- 
in the knowledge of the person who 
challenges the sale and he withholds 
that, then the recital in the Deed assumes 
great importance, 

38. In the instant case it was contended 
that in spite of the defendant company 
acting upon the sale and instituting pro- 
ceedings for partition and sale if neces- 
sary, the Deed at all material times re- 
mained unchallenged. In the letters dated 
June 28 (Ex. B page 1) and July 1, 1952, | 
(Ex. C, page 1) it was categorically re- 
corded that money were required: for 
meeting the liabilities of the joint family 
business, In the partition suit Ext. ‘D’ 
filed by Harishankar and his brothers 
Shivshankar against Gourishankar it was 
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not disputed that the business was a joint 
family business. A Full Bench decision 
of the Rajasthan High Court in Ram- 
dayal v. Bhanwarlal reported in, AIR 
1973 Raj 173 was cited for the proposi- 
tion that the manager of a joint Hindu 
family has power to alienate for value 
joint family property so as to bind the in- 
terest of both adult and minor coparce- 
ners provided the alienation was for 
legal necessity and for the benefit of the 
estate, It was also contended that aliena- 


tion even if without legal necessity was- 


only voidable and not void and in sup- 
port thereof Ragubanchmani Prasad 
Narain Singh v. Ambica Prasad Singh 
reported in AIR 1971 SC 776, was relied 
upon, It was contended that no steps had 
been taken at any material time to avoid 
the sales. Therefore, the Deed dated 
July 14, 1952 in favour of the defendant 
company is binding on the defendants, 
and the subsequent sale in favour of the 
original plaintiff No. 1 the basis of the 
present suit also remained unchallenged, 


39. It is next contended that defen- 
dants’ story of a partnership should not 
be accepted as there were neither any 
pleading nor any issue thereon, Further, 
the case of a partnership had not been 
suggested to any witness and no deed of 
partnership nor entries in the Register 
of firms were tendered in evidence though 
it was alleged that the partnership was 
registered and had been constituted by a 
deed. 


40. The case of a partnership more- 
over, was contrary to the stand of the 
defendants in prior legal proceedings 
where it was averred that the business 


_ was a joint family business. In the ap- 


- 


plication for appointment of a receiver, 
it was common case of the brothers that 
the firm was a joint family firm (Qs. 230 
of Harishankar and 570 of Gourishankar). 


In the Insolvency proceedings Gouri- 
shankar stated in his affidavit (Ex, E) 


that the transaction in question was 
valid, 


41. For the proposition that the minor 
sons not only had to prove the immoral 
character of the transaction leading to 
the debt but also that the purchaser had 
notice that they were so tainted, Luhar 
Amrit Lal Nagji v. Doshi Jayantilal 
Jethalal reported in AIR 1960 SC 964 
was cited, S, M. Jakati v. S. M. Brokar, 
reported in AIR 1959 SC 282, was also 
cited for the proposition that debts in- 
curred due to mismanagement or negli- 
pane of the father were not immoral 
debts, 
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42. It was next contended that the 
validity of the execution of the Deed by 
Jaydeyi was not in issue, as the execu- 
tion of the document and the validity 
thereof had never been disputed by Jay- 
deyi in her written statement. Jaydeyi 
in fact had admitted execution and had 
specifically stated that she put her 
thumb impression and cross marks there-. 
on (Q. 7, 45, 55, 56, 94 and 223). This was 
corroborated by Gourishankar — (Q. 86 
and 87). 


43. On the question of limitation as 
against the added minor defendant No, 2 
Anil Bhartia it was contended that the 
suit being one for recovery of immovea- 
ble property acquired by purchase and 
based on title was not governed by Arti- 
cle 65 of the Limitation Act, Where the 
period was 12 years from the point of 
time when possession became adverse to 
the plaintiff, Time could not begin to 
run till the minor defendant would com- 
mence to enjoy the property openly and 
adversely to the plaintiffs exclusively in 
favour of himself. 


44, As to non-joinder of the daughters 
of Jaydeyi it is contended that as the 
mother had divested herself of her pro- 
perty during her lifetime the daughters 
ceased to have any interest therein. The 
plaintiffs had only claimed possession 
against persons in actual wrongful oc- 
cupation. It was for the daughters to 
take steps to be joined as parties and if 
it was their case that the sale was a 


. Viodable transaction, it was up to them 


to take appropriate proceedings to set 
aside the same. Jaydeyi during her life- 
time never asserted title to the property, 
even after she had notice of this suit. On 
the other hand, nobody had denied or 
was interested to deny the plaintiffs’ 
title to the said premises. In fact, even 
the title of the defendant company had 
never been challenged by anyone and 
as such there was no question or occasion 
for the plaintifis to establish their title. 
Jaydeyi’s heirs could not have a better 
rine than that of Jaydeyi during her life- 
e, 


45. It was next contended that if the 
Deed dated July 14, 1952 was not dis- 
lodged and could not be dislodged in the 
absence of a claim for setting aside the 
Deed then Jaydeyi must be held to be a 
trespasser simpliciter, and there could 
be no succession to the property through 
her. If on the other hand it was held 
Jaydeyi did not execute a valid docu- 
ment of sale the plaintiffs suit was 
bound to fail and the nonjoinder of any 
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necessary party would be of little signi- 
ficance: It was further contended that 
there was no pleading that Jaydeyi had 
died leaving her daughters as her heirs 
and legal representatives and that Issue 
No. 5 ought to be deleted. The cause of 
action in this suit was trespass and not 
for a declaration of title, as such, it was 
not necessary for the plaintiffs to implead 
persons not in possession. In support of 
the above contentions Devidas v, Shri- 
Shailappa reported in AIR 1961 SC 1277, 
Ganesh Ch. Nandy v. J. N. Chatterjee 
and Bros, reported in (1966) 70 Cal WN 
676, Tarapada Mandal v. Hazia Khatoon 
Bibi, reported in AIR 1956 Cal 625 and 
Laxminarain Mulchand Kothari v, Vithal- 
das Kanhaiyalal reported in AIR 1962 
Madh Pra 31 were cited. 


46. On the authority of Ramesh Chan- 
dra v. Tulshi Ram reported in AIR 1974 
All 88, Daya Ram v. Shyam Sundari re- 
ported in AIR 1965 SC 1049, Dolai Maliko 
v. Krishna Chandra Patnaik reported in 
AIR 1967 SC 49; Harihar Prasad Singh 

- v. Balmiki Prasad Singh reported in (1975) 
1 SCC 212 and Smt. Kamala Dutta v. Bal- 
lygunge Estate reported in AIR 1974 Cal 
75, it was contended that all possible con- 
tentions having been raised by the defen- 
dants on record, and fraud, collusion or 
conspiracy not being alleged nor estab- 
lished, the absence of a party was not 
fatal to this suit. It was contended that 
the entire undivided interest of the de- 
fendants in the said premises having 
been purchased no question of partition 
could arise as the plaintiffs as between 
themselves had become the absolute 
owners of the said premises jointly, 


47, On mesne profits, it was contended 
that Mr. K. C. Paul has proved An- 
nexure ‘B’ to the plaint on the basis of 
his report Ex. ‘A’. Mesne profits at 
Rs, 2,000/~ per month should be allowed 
from the date of purchase 14-7-58 and/or 
from the date of institution of the suit. 


48. Mr. P. K. Mallick, learned Ad- 
vocate for the defendant company, sub- 
mitted that no relief had been claimed 
against his client in this suit and no 
proceedings were initiated challenging 
the validity or otherwise of the trasac- 
tion entered into by the defendant Com- 
pany. On the contrary, execution of 
the first conveyance in favour of the de- 
fendant company stood admitted in the 
several written statements filed by the 
Bhartias. The only plea was that the ex- 
ecutants had a right of residence at the 
said premises by virtue of an arrange- 
ment, The defendant company admit- 
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tedly purchased the property in 1952 and 
sold the same in 1958 with indemnity. In 
. the circumstances the company was not 
called upon to adduce any evidence in 
support of its transactions. The validity, 
attestation and registration of the Sale 
Deed was thus never in issue. 


49. I have carefully considered the re-. 
spective submissions of the parties, Al- ` 
though an attempt has been made to 
prove undue infiuence exercised by 
Gourishankar on his mother Jaydeyi com- 
pelling her to execute and register the 
sale Deed, no evidence worth the name 
was adduced to show that in fact there 
was any misrepresentation or undue in- 
fluence or fraud resulting in the execu- 
tion or registration of the Deed dated 
July 14, 1952 and I do not accept Gouri- 
shankar’s and Jaydeyi’s evidence on this 
point, 

50. It was expressly recorded in the 
‘Deed that in consideration of Rs, 1,30,000/- 
paid on July 1, 1952 and the balanca 
Rs. 10,000/- paid at the execution there- 
of, the property was conveyed to the 
purchaser, Such payments were admitted 
by Harishankar. The burden of proving 
that the entire consideration was not re- 
ceived by the vendor and/or that the con- 
sideration was inadequate lay upon the 
defendants which they failed to dis- 
charge. They did not prove that the mar- 
ket price at the relevant time was higher 
than the price received. 

51. The case of assurances or agree- 
ment or arrangement whereunder the de- 
fendants along with their family mem- 
bers were allowed to reside in the said 
premises appears to be afterthoughts of 
Gourishankar and Harishankar to avoid 
ejectment. Such a case is totally unac- 
ceptable for, inter alia, the following re- 
asons :— 

(a) Any such agreement on behalf of 
the Company is contrary to the tenor 
of the Deed dated July 14, 1952 which 
enjoined the defendants to deliver peace- 
ful and quite possession to the pur- 
chaser; 

(b) Such agreement or arrangement. is 
not corroborated by any resolution of the 
defendant company; 

(c) Such agreement or arrangement 
entered upon ostensibly to protect- the 
interest of family members was not re- 
corded nor acted upon; t 

(d) The suit for partition caused to be 
filed by the defendant Company (Suit 
No. 1195 of 1953), and the admitted posi- 
tion that G. K. Khemka made separate 
arrangements for his son-in-law’s re- 
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sidence immediately after the sale are 
patently contradictory to any such al- 
Jeged agreement or arrangement; 

(e) Oral evidence of such agreement 
or arrangement sought to be adduced 
and suggestions thrown to the witnesses 
of the plaintiffs are clearly hit by Sec- 
tion 92 of the Indian Evidence Act and 
ås such inadmissible. 

(£ The case of such PEEN or ar- 
rangement is inherently improbable and 
inconsistent with the documentary evi- 
dence on record both ante and post sale 
and is further demolished by the asser- 
tions of Gourishankar from the box that 
there was a further understanding with 
Khemka prior to the execution of the 
sale deed that the premises would þe re- 
conveyed -to them as soon as funds 
would be collected, (Q. 32). 

52. It has been strenuously contended 
that since Jaydeyi’s daughters have not 
been impleaded, the suit abates in its 
entirety and is not maintainable. Issue 
No. 5 was raised by the defendants in 
this regard. But there is no averment in 
the pleadings that Jaydeyi died leaving 
daughters as her legal heirs and repre- 
sentatives. The plaintiffs have filed a 
suit for possession and the relief is claim- 
ed against the defendants in occupation. 
No relief has been claimed against Shiv- 
shankar and/or the defendant company 
as admittedly they are not in possession. 
It is nobody’s case that Jaydeyi’s daugh- 
ters or any of them were in possession of 
the said premises. Even if impleaded as 
parties after Jaydeyi’s death, no relief 
was necessary to be claimed against 
hem. At best they may be said to be 
proper and not necessary parties. Jaydeyi 
had not only filed her written statements 
but had deposed in support of her case. 
Her daughters if substituted as defen- 
dants as her heirs could not have taken 
up any new defence. The position might 
have been otherwise if the suit had been 
filed for declaration of any title. 


53. In the circumstances and for the 
reasons as stated above I hold that the 
suit being one for possession, the fact 
that some heirs of one of the defendants 
who admittedly are not in occupation of 
the property and against whom no relief 
need be claimed were not impleaded 
eannot affect the suit. This is so parti- 
cularly when Jaydey’s other heirs namely 
her sons and grandsons against whom 
the relief of possession is sought are 
already on record. The other insur- 
mountable difficulty in the defendant’s 
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way in urging this point is that the cause 
of action is trespass, and the same does 
daughters who 
admittedly are not in possession. 

54. On the status of the business of 
Omkarmal Bhaitia, I have no hesitation 
in rejecting the defendant’s’ case of a part- 
nership. This was a new case made at 
the hearing by way of departure from 
the pleadings. No issue was raised on 
this aspect. In the earlier partition suit 
(Ex. 'D’) filed by Harishankar and Shiv- 
shanker against their eldest brother 
Gourishankar, the business was admitted 
to be a joint family business, and a Re- 
ceiver was appointed over the books of 
accounts on that basis. In the Insolvency 
proceedings (Ex. ‘E’) the business was 
also admitted by Gourishankar to be a 
joint family business. By reason of the 
aforesaid both Harishankar and Gouri- 
shankar are now estopped from urging 
that the business was carried on in part- 
nership. The evidence of Gourishankar 
as to the interest of the parties in the 
business before and after his father’s 
death is also inconsistent and incompati- 
ble with the case of partnership. The 
partnership was alleged to be a register- 
ed firm yet, neither the partnership deed 
Mor any entries from the Register of 
Firms were produced and tendered. 

55. On the other salient aspect as to 
whether the defendant’s undivided half 
share in the said premises was caused to 
be sold for legal necessity and for the 
benefit of the joint family estate the 
same appears to have been amply proved 
by the following :— 


(a) The three major sons of Omkarmal 
Bhartia deceased and his widow Jaydeyi 
appear to have voluntarily participated 
in execution of the sale Deed of July 14, 
1952, 

(b) It is not the case of the defendants 
that the said Deed was executed under 
any compulsion, by Harishankar and. 
Shivshankar. Therefore, Harishankar 
and Shivshankar must be presumed to 
have joined in the execution of the Deed 
to pay off a legitimate debt of the joint 
family business; 

(c) Gourishankar’s evidence is that all 
speculative business was done by him in 
his own name, (Qs. 213-215) which was 
also corroborated by Harishankar (Qs, 
210, 211). 

(d) Harishankar admitted the correct- 
in the deed as also 
statements made in the partition suit 
filed by him that the firm’s business was 
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a joint family business, Biswanath Bhar- 
tia corroborated the aforesaid; 

(e) The dues in the overdraft account 
-have been shown to be liquidated by the 
said sale, such dues have not been shown 
to have been incurred fór any immoral 
purpose. It is not established that the 
debt is tainted with any immorality; 

. (£) No proceedings were initiated at 
any material time to set aside the Deed 
of July 14, 1952; 

(g) The admitted case of the defen- 
dants being that the property had to be 
alienated to discharge the debts of the 
business of Omkarmal ‘Bhartia in its 
overdraft account with Lloyds Bank 
Calcutta as such it cannot be seriously 
questioned that by such repayment to 
the Bank, a benefit was conferred upon 
the joint family or that the estate bene- 
fited thereby; 


(h) The Deed of July 14, 1952 has been 
attested by witnessess who are solicitors 
and officers of this Court. It is endorsed 
in the Deed that its contents were ex- 
plained to Jaydeyi and further that she 
was identified before the Registering 
authorities, when she put both her thumb 
impression and cross mark on the Deed. 
That she put her thumb impression and 
cross mark on the deed is also admitted 
by her in evidence. Such attestation and/ 
or identification has never been question- 
ed contemporaneously. The evidence of 
Jaydeyi, Gourishankar and Nandlal Baj- 
oria her grandson, to the contrary is not 
acceptable and it would be unsafe ta 
rely upon the same and come to any 
conclusion. I also do not believe that the 
attesting witnesses Mr. Sailendra Chan- 
dra Sen, Solicitor and Mr. Himangshu 
K. Dutt Solictor, (who also identified the 
lady) misused the confidence reposed in 
them and became parties to the bring- 
ing into existence a Deed containing 
false recitals with the object of defraud- 
ing the defendants, nor was such a case 
suggested; 

(i) Bhagawandas Bhartia and Satya- 

narayan Bhartia were confirming parties 
to the Deed which also indicates that re- 
lations outside the immediate joint family 
accepted the responsibility of confirm- 
ing the necessity for the sale; 
I am satisfied that challenges to the vali- 
dity of the Deed dated July 14, 1952 by 
the minor sons is at the instance of their 
father Gourishankar, to resist the claim 
of possession. Similar desperate attempts 
by the grandmother to make out a case 
that she executed the deed on compul- 
sion and without knowledge of its con- 
tents is also unacceptable, 
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56. The doctrine of pious obligation of 
Hindu sons to repay their father’s debts 
also stands in the way of the sons in chal- 
lenging the sale. Even if it is held that 
the sale was not for legal necessity it 
cannot be held that the payment on an 
overdraft account to the Bank is a debt 
repugnant to good morals and as such 
an “Avyavaharik debt”, namely a debt 
which a respectable and decent man 
ought not to have incurred. I do not ac- 
cept that the balance due on the over- 
draft account was on account of the pro- 
fligate life alleged to have been led by 
Gourishankar or on account of his parti- 
cipation in gambling and wagering. 


57. Harishankar took upon himself, 
the onus of establishing Gourishankar’s 
reckless manner of life and even went. 
to the extent of deposing that since the 
sale of the property, he has not been on 
speaking terms with his brother. Signi- 
ficantly enough he was unable to explain 
how he filed a written statement jointly 
with Gourishankar if his case be true. 
In any event, his evidence is that Gouri- 
shankar entered into speculative transac- 
tions in his own name and that the busi- 
ness of Omkarmall Bhartia never parti- 
cipated in such transactions. It further 
appears to me that Jaydeyi is a tutored 
witness and her evidence is entirely 
unacceptable. Her statements that she 
had never heard of the defendant com- 
pany or that she did not know the firm 
of Omkarmal Bhartia are patently in- 
correct and improbable. When asked 
why she had volunteered that she- knew 
no language other than Marwari (Q. 71) 
she stated “I wanted to convey I did not 
sell this house’. This statement is also 
unworthy of any credence. The Deed 
was explained to her by Himangshu 
K. Dutta a solicitor of this Court. Her 
written statement filed in this suit was 
explained to her by an interpreter of this 
Court and it is not her case that this was 
done in Marwari language. I also re- 
ject her evidence that she did not know 
the contents of the Deed till it mysteri- 
ously found its way into her room, six 
or seven years ago whereupon she ascer- 
tained from her lawyer the contents 
thereof. Even thereafter, no steps were 
taken by her to challenge the Deed. She 
did not know who was looking after the 
present suit on her behalf. All this in- 
dicates that Gourishankar is behind the 
scene, actively pursuing the matter on 
her behalf behind the veil of a ‘Pardana- 
shin Lady’ as this Court is asked to be- 
lieve. In the absence of any plea in 
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Jaydey’s written statements that she did 
not know the contents of the document and 
in the absence of any issue, I accept the 
contentions of the plaintiffs and the de- 
fendant company and hold the plaintiffs 
were not called upon to adduce any evi- 
dence on that score, The various decisions 
cited on this aspect have no application 
in the facts and circumstances of the 
instant case, 


58. In the order of the Appeal Court 
dated June 24, 1977 it was recorded 
there was no abatement of the suit. The 
death of Debi Bhartia was also recorded. 
The minor defendant No. 2 Anil Bhartia 
was allowed to be added as a party, 
keeping open the question of limitation. 
It is in that context alone that it is to be 
considered whether the same was done 
beyond time and if so, the consequences 
thereof, f 


59. The suit being one for possession 
simpliciter, in my opinion death of one 
of the defendants does not cause the suit 
to abate and the right to sue survives 
and merely recording the death of the 
defendant Debi Bhartia under Order 22 
Rule 2 as was done in the instant case 
was sufficient. In any event the point is 
concluded by the order. of the Appeal 
Court, Admittedly, the minor defendant 
No. 2 was born in 1963, and he was 
added as a party to the proceedings in 
1977 and it was not a case of substitution. 
In the absence of any fraud or collusion 
and other similar circumstances it cannot 
be said that there has not been a fair 
trial by omitting to bring on record a 
legal representative of the deceased or 
by non-joinder of a party. This in my 
opinion is not fatal to the suit, parti- 
eularly when the other heirs are on re- 
cord, The minor defendant No. 2 has 
been added as a party. There can be no 
question of the suit being barred within 
12 years from the birth of the minor de- 
fendant. A minor in my opinion can 
never set up a possessory title adverse 
to the interests of the true owners till 
he attains majority. Art, 65 of the Limita- 
tion Act has no application to the 
facts of the case. A claim of adverse 
possession by denial of the title of the 
true owners, has to be continuous public 
and by way of assertion of a right. Fur- 
ther such claim has neither been pleaded 
nor proved by the minor defendant who 
is bound by the evidence of his father 
Gourishankar and uncle Harishankar to 
the effect that the brothers with their 
respective families had permissible oc- 
cupation by virtue of the arrangement 
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and/or assurance relied upon and there 
was no assertion of adverse possession to 
the knowledge of the real owners, It is 
also the unchallenged evidence of Bis- 
wanath that since 1958, the original 
plaintiff No, 1 and his brother Shyan- 
sundar as joint owners had been appro- 
priating and utilising the rents collected 
from the tenants of the premises and 
paying the taxes therefor without any 
reference to Onkarmal’s branch. 

- 60. The decisions cited on behalf of 
the minor defendant to establish that the 
suit is not maintainable, by reason of 
nonjoinder of Jaydeyi’s daughters have 
no relevance in the context of the facts 
and circumstances of the present suit. 
The plaintiffs being the absolute owners 
of the premises jointly, no question of 
partition can arise. 


61. The evidence of Sri K. C. Pal, sur- 
veyor, as to the reasonable letting out 
value of the premises in the occupation 
of the defendants is however not accepta- 
ble to the Court. He conceded fairly 
that his calculations were based on al- 
leged collections made from other 
tenants. He also admitted that he had 
no experience in assessing what could 
be the reasonable rent for accommoda- 
tion in the particular area and that this 
was the solitary occasion for him to mea- 
sure rooms in the Burrabazar area was 
also admitted by him. 

62. For the reasons aforestated, I ans- 
wer the issues raised as follows :— 

1. No; ‘ 

2. No; 


3. The conveyance dated July 14, 
1952 was for legal necessity and is bind- 
ing on the minor defendants, 

4. No; 

5. No; 

6. The plaintiffs are entitled to a decree 
for possession and mesne profits against 
all the defendants except the defendant 
Company and Shivshankar Bhartia who 
are admittedly not in possession and have 
been joined as pro forma defendants. 

63. There will be a decree for posses- 
sion in terms of prayer (b) of the plaint. 
There will also be a preliminary decree 
directing an enquiry for mesne profits 
from the date of institution of the suit 
until possession is delivered, against all 
the defendants except the defendant 
Company and Shivshankar Bhartia, 


64. I appoint Mr. Rabi Goho, Barrister- 
at-Law, Special Officer to enquire into 
the damages suffered by the plaintiffs for 
such wrongful occupation by the defen- 
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dants other than the Company and Shiv- 


shankar Bhartia of portions marked in 
Annexure B to the plaint, at a fee of 
20 gms. per sitting of 2 hours. The 


Special Officer will have liberty to ap- 
point a stenographer, clerk and Inter- 
preter. The Special Officer will file his 
report by 30-4-1979. The plaintiffs will 
also be entitled to interest and interim 
interest at 6% per annum on all sums 
from when the same be found due and 
payable by the defendants is possession 
as also the costs of the suit. All costs in- 
curred by the minor defendant No. 2 will 
be paid by the defendant No. 1. The de- 
fendant No. 1 will pay a further fee of 
60 gms, to Mr. S. A. Murshed Barrister- 
at-Law as his fees for acting as guard- 
ian ad litem in those proceedings in addi- 
tion to sums already paid. The plaintiffs 
will pay and bear the costs of the re- 
ference including the fees of the Special 
Officer in the first instance but will be 
entitled to add the same to their claim 
herein, The defendant company will pay 
and bear its own costs. Operation of the 


decree is stayed till March 12, 1979 as. 


prayed for, : 
Decree accordingly. 
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Sm. Sandhya Chatterjee, Appellant v. 
Salil Chandra Chatterjee, Respondent. 
Second Appeal No. 679 of 1977, D/- 15-4- 
1980. ‘ 


Contract Act (1872), $. 23 — Hindu Mar- 
riage Act (1955), S. 10 — Contract opposed 
to public policy —- Suit for judicial separa- 
tion by wife — Husband agreeing to main- 
tain wife and children — Suit dismissed on 
petition filed by wife acting on agreement — 
Agreement by husband is not against public 
policy. AIR 1968 Mad 201, Dissented from. 

There were disputes and differences be- 
tween the spouses and the wife filed a suit 
for judicial separation against her husband. 
During the pendency of the suit the husband 
wrote a letter to her agreeing to pay her a 
sum every month as maintenance to her 
and her children. He agreed to give money 
for his daugher’s marriage expenses. 
also agreed to give some percentage of bonus 
received by him. These amounts were liable 
to variation depending on his income. The 
wife replied on the same day informing him 
that she would withdraw all allegations and 
charges made by her in the plaint and that 
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‘them. Therefore even if the wife’s 
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she would file a petition for dismissal of 
suit. She filed a petition for dismissal of 
suit and it was dismissed for non-prosecution 
without costs. The husband paid amounts 
for a.short period but stopped sending 
amounts afterwards. The wife issued notice 
and subsequently filed a suit for a declara- 
tion that the agreement contained in the 
letter was binding on him and for arrears, 
The husband resisted the suit on ground 
that the purported agreement was opposed 
to public policy and void and that the let- 
ter was only an offer, 


Held, that considering the fact that the 
estrangement between the parties was final, 
it was just and desirable that they should 
live separately and comply with the terms 
of the agreement entered into between them. 
That would be beneficial to their interest ag 
also their son, living with the mother. In 
view of these circumstances it could not be 
held that the agreement in the instant case 
was opposed to public policy and hence not 
enforceable. 
from. (Para 24) 

The decision in ILR 28 Cal 751 is an auth- 
ority for the proposition that an agreement 
for future separation is bad and opposed to 
public policy and it does not lay down that 


an agreement for present separation is op- 
posed to public policy. (Para 9) 
Before venturing to tread on the thorny 


path of public policy, which has had been 
engaging the attention of the courts since 
long, it may be mentioned that: it was com- 
mon ground that the relations between the 
parties in the instant case were strained to 
such an extent that there was no possibility 
of re-conciliation or rapprochement between 
suit for 
judicial separation eventually was to be 
thrown out in limine, there was no possibi- 
lity of the wife’s return to her husband or 
being received cordially by the husband 
under his roof. That is the main considera- 
tion which appears to have weighed with 
the parties to part company and to enter 
into the impugned agreement. (Para 13) 
The law so far as England is concerned is 
now well established that a contract provid- 
ing for immediate separation of the spouses 
is valid and enforceable if followed by im- 
mediate separation even though such a cons 
tract is inconsistent with the basic and fun- 

damental obligation of the married tie. 
(Para. 17) 


The life of a Hindu wife in the society- 


was a cloistered one. Any breach of her 
obligations was considered to be more than 


eao 
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a personal matter and detrimental to the 
interest of the society at large. That neces- 
sarily meant that any agreement which was 
likely to affect the relationship of husband 
‘and wife and for that matter of the society 
was opposed to public policy. With the 
passage of time and progresa of the society 
gadical changes became inevitable to certain 
areas of Hindu Law. Thus there were 
changes made in the various Acts. Judged 
in that context it cannot be said that the 
wife’s claim for separate maintenance while 
living separately under justifiable circum- 
stances is against public policy in the present 


day society. (Paras 20, 21) 
Cases Referred: Chronological Paras 
AIR 1968 Mad 201 . 11 
AIR 1959 SC 781 15 
(1919) 2 KB 571 : 121 LT 346, Balfour v. 

Balfour 10 
(1911) ILR 34 Mad 398 11, 12 
(1901) ILR 28 Cal 751 8, 11, 12, 19 


(1894) AC 535 : 71 LP 489, Nordenfelt v. 
Maxim Nordenfelt Guns and Ammunition 


Co. 15 
(1888) 21 QBD 424 : 37 WR 45, McGregor 
v. McGregor 17 


(1875) 19 Eq 462 : 32 LT 354, Printing and 
Numerical Registering Co. v. Sampson 14 
Sudhis Das Gupta and A. K. Sanyal, for 

Appellant; R, N. Mitra, Prosanta Bando- 

padhyaya, for Respondent. 

JUDGMENT :— This second appeal is by 
the wife in a suit instituted by her against her 
husband for enforcement of an agreement 
entered into by them on May 12, 1973. 

2. Various disputes and differences arose 
between them at an earlier stage which 
prompted the wife to file a suit for judicial 
‘separation. During the pendency of the said 
suit the husband wrote a letter to the wife 
as under :— . 
“Sm. Sandhya Chatterjee, 
194/C, Rash Behari Avenue, 
Calcutta-29, 

I agree to pay you Rs. 260/- (Rupees two 
hundred and sixty only) for your mainten- 
ance and the maintenance and educational 
expenses of my son and shall pay Rs. 90/- 
(Rupees ninety only) to my daughter for her 
Maintenance and educational expenses. 1} 
also agree to pay 55% of the bonus which 
I shall get annually from my company. I 
shall bear the marriage expenses of my 
“daughter Shyamalima according to my means 
on receipt of the information of the marriage 
provided the groom is approved by me. 

The amount of maintenance will increase 
or decrease in proportion to rise and fall of 
salary and allowance. 


ae O 


Sandhya v. Salil Chandra 


12-5-1973. 


Cal. 245 


This wili take effect from the month of 
April 1973 and first payment will be mado 
by the 30th of the month of May 1973 and 
subsequent payments shall be made by the 
first week of the following month. 


Besides the above I shall pay you Rs. 500/- 
(Rupees five hundred only) within December 
1973 and Rs. 250/- (Rupees two hundred and 
fifty) by March, 1974 out of love and affec- 
tion to my children. 

Yours faithfully, 

Salil Chandra Chatterjee 
12th May, 1973.” 

3. The wife in her turn replied to the 
said letter ae follows ;— 
“To : 

Sri Salil Chandra Chatterjee, 
18/2B, Kundu Lane, 
Calcutta-25, 


This is to place on record that in considera- 

tion of your offer for payment of the sums 
contained in your letter dated 12-5-1973 ad- 
dressed in my name to me I hereby withdraw 
all allegations and charges made in the plaint 
against you in Matrimonial Suit No. 49 of 
1972 in Sth Additional District Judge at Ali- 
pore and I am filing today a petition for dis- 
missal of the suit for non-prosecution. 
I also agree that you will have free access 
to my residence at 194/C, Rash Behari Avenue, 
Calcutta-29 as well as to our son who may be 
taken to your residence at 18/2B, Kundu 
Lane, Calcutta-25 once a week and your 
guidance in the future education of Saibal 
will be accepted by me. The son shall not 
be taken except from my residence under 
normal circumstances. 


12-5-1973. 


Yours faithfully, 
Sandhya Chatterjee.” 

4. After exchange of those letters, the 
wife, on the self same day, filed a petition 
praying for dismissal of the suit to which no 
objection was raised by the respondent. The 
suit was accordingly dismissed for non-prose- 
cution without costs. 

§. According to the appellant, some pay- 
ments were made in terms of the agreement, 
reached through the above correspondence, 
but ultimately the respondent stopped making 
payment which compelled her to serve legal 
notice upon him. Since the terms of the said 
notice were not complied with, she instituted 
the suit, out of which the present appeal 
arises, praying, inter alia, for a declaration 
that the agreement executed by the respon- 
dent on May 12, 1973 was binding upon him, 
for recovery of a sum of Rs. 425/- being the 
arrears due under the agreement and for a 
direction upon him to state the amount of 


246- Cal 


bonus received’ by: him from his office in 1973, 
in default for appointment of a commissioner 
for ascertaining the amount payable to her 
on account of bonus. 


6. The suit was resisted by the defendant, 
firstly on the ground that the purported 
agreement was opposed to public policy and 
as such void. The other ground on which 
' the suit was resisted was that the letter 
written by him. on May 12, 1973 was a mere 
offer to do certain things if the plaintiff 
carried out her obligations contained-in the 
said letter. As the plaintiff did not comply 
with her obligations: thereunder. he was under 
no obligation to perform his part. Both the 
courts below decided „against the plaintiff 
solely on a finding: that the agreement. was 
opposed to public policy. 


7. In assailing the above finding of the 
learned: courts: below, Mr. Dasgupta, the 
learned: Advocate for: the: appellant, contend- 
ed: that: the: decisions: on. which they relied 
upon;. did not: lay down. the proposition that 
the. agreement, a in. the: present case, was 
opposed. to public. policy and that those de- 
cisions: had. no: manner of application to the 
facts of the. instant: case. Mr. Mitra, the 
learned: Advocate appearing: for the respon- 
dent, supported: the finding of the courts 
below and. further: contended: that even if the 
agreement: was: not. opposed. to public policy, 
still: then the: agreement: could not be enforced 
ası the: appellant did. not comply with hes 
obligations before. asserting her rights there- 
under.. 

8. Both the courts below relied upon the 
judgment in the case of Tekait Mon Mohini 
Jemadai' v. Basanta Kumar Singh reported in 
(1901) IER 28 (Cal) 751 in concluding that 
as the plaintiff did not reside with the defen- 
dant ini spite of non-existence of any judicial 
order to that effect, the contents of the de- 
fendant’s: letter dated May 12, 1973 were 
against public: policy and not enforceable by 
law. In that judgment it was held that the 
duty imposed’ upom a Hindu wife to reside 
with her husband, wherever he might choose 
to: reside, was a rule of Hindu Law and not 
merely a moral duty and consequently an 
ante-nuptial agreement on the part of 
husband that he would: never. be at liberty to 
remove: bis wife from her parental abode 
would defeat that rule of Hindu Law and 
was invalid on that ground as well as on 
the ground! that it was opposed to public 
policy. In the present case however the 
wife- intends to enforce not an ante-nuptial 
agreement but am agreement entered into 
during the subsistence of the marriage for 
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present separation. In that judgment, 
Ghosh J., observed as follows :— 

“The principle underlying the cases in 
which it has been held that contracts provid- 
ing for present separation are valid, is, as i” 
understand it, the preservation of the peace 
and reputation of families; while on the other 
hand, an agreement for future separation is 
bad and opposed to public policy. 

There is a fundamental difference between 
a case where an agreement for separate 
living for a time is entered into during the 
continuance of the marriage and an agree- 
ment before or at the time of the marriage 
controlling the rights of the parties which ths 
law confers upon them after the marriage 
and which, if enforced, might make the mar- 
riage itself nugatory or infructuous. Such an 
agreement would seem to be opposed to pub- 
lic policy. i 

The agreement with which we are con- 
cerned is an agreement of that latter charac- ~ 

9$. It would thus appear that the above 
decision is an authority for the proposition 
that an agreement for future separation is 
bad and opposed to public policy and it does 
not lay down that an agreement for present 
separation. is. opposed. to public policy. 

10. The other decision on which the trial 
court relied upon is in the case of Balfour v. 
Balfour, reported in (1919) 2 KB 571. That 
decision has no manner of application to the 
facts of the present case. Considering the 
agreement of that case, their Lordships held 
that it did not constitute a legal contract but 
was only an ordinary domestic arrangement 
which could not be sued upon because ` 
mutual promises made in the ordinary domes- 
tic relationship of husband and wife did nots 
of necessity give cause for action on a con- 
tract. 

11. The lower appellate Court, besides 
the decision in Tekait Mon Mohini Jemadai 
(supra), relied upon the judgment in the case 
of Thi Naidu v. Rajammal reported in 
AIR 1968 Mad 201. Alagiriswami, J. (as 
His Lordship then was) who delivered the 
judgment, quoted in extenso from the deci- 
sion in Tekait Mon Mohini Jemadai (supra) 
and observed that the statement of law made 
therein did not make a distinction between a 
prenuptial and post-nuptial agreement or be- 
tween an agreement for the present separa- 
tion and the one for future separation. His“ 
Lordship also relied upon an earlier judg- 
ment of the Madras High Court in Krishna 
Aiyer y. Balammal, reported in (1911) ILR 34 
Mad 398 and observed that though the agree- 
ment in that case was one for future separa- 
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tion, the decision was put on the broader 
ground that it might be doubted whether 
under ihe Hindu Law any agreement between 
a husband and wife to live apart from each 
. other was valid and it might well deem to 
be forbidden under the Hindu Law. In view 
of the above two Division Bench judgments, 
Alagiriswami, J. found himself unable to 
agree with the following view expressed by 
the learned author of Mullah’s Hindu Law, 
13th Edition :— 


“There seems no reason why a valid agree- 
ment for immediate and not future separa- 
tion bona fide entered into during the con- 
tinuance of marriage with a view to enable 
the parties to live in peace should not be 
treated as empowering the court to refuse a 
decree for restitution. It is submitted that 
a different rule would have the effect of 
enabling a party of non-compliance with the 
decree for restitution on facts contrary to the 
truth of the case. Moreover a spouse who 
is living separate after a bona fide agreement 
of this nature cannot properly be said to 
have withdrawn from the society of the other 
epouse without reasonable excuse.” 


12. The above judgment of the Madras 
High Court no doubt supports the case of 
the respondent but, with respect to the learned 
Judge, I am unable to share his view. The 
learned Judge himself observed that the ques- 
tion as to whether an agreement for present 
separation was opposed to public policy did 
not directly arise in the cases of Tekait Mon 
Mohani Jemadai (supra) and Krishna Aiyer 
(supra) and consequently any observation 
made in respect thereof in those judgments is 
obiter. That apart, after carefully going 
through the judgment of our High Court in 
“the case of Tekait Mon Mohini Jemadai, I 
find that it confined its attention to a pre 
nuptial agreement and observed that such an 
agreement permanently controlled the rights 
of the husband, as conferred upon him by 
the Hindu Law, so soon as the marriage was 
effected and it was an agreement which, if 
enforced, might practically lead to the sepa- 
ration of the husband and wife in future. It 
was in that context that it was held that 
public policy demanded preservation of the 
peace and reputation of families; and since 
an agreement for future separation was for 
their destruction, it was opposed to public 
policy. 

13. Independent of the judgments, relied 
upon by the learned courts below, therefore, 
it has to be considered whether the agree- 
ment in the instant case is opposed to public 
policy. Before venturing. to tread on the 
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thorny path of public policy, which ‘has ‘had, 
been engaging the attention of the courts! 
since long, it may be mentioned that it was 
common ground that the relations between 
the parties to this appeal were strained to 
such an extent that there was no possibility: 
of re-conciliation or rapprochement ‘between 
them. Therefore even if ‘the wife's suit for! 
judicial separation eventually was to’ be’ 
thrown out in limine, there was no possibi- 
ity of the wife’s return to her husband or 
being received cordially by the husband 
under bis roof. That is the main considera- 
tion which appears to have weighed with the 
parties to part company and to enter into ‘the 
impugned agreement. i 

14. In the case of Printing and Numeri- 
cal Registering Co. v. Sampson reported in 
(1875) 19 Eq 462, Jessel M. R. while com- 
menting upon public policy said: 

“It must not be forgotten that you are not 
to extend arbitrarily those rules which say 
that a given contract is void as being against 
public policy, because if there is one thing 
which more than another public policy re- 
quires it is that men of full age and com- 
petent understanding shall ‘have the utmost 
liberty of contracting, and that their con- 
tracts when entered into freely and volun- 
tarily shall be held sacred and shall be 
enforced by Courts of justice. “Therefore, 
you have this paramount public policy to 
consider — that you are not lightly to inter- 
fere with this freedom of contract.” 


15. In the case of Nordenfelt v. Maxim 
Nordernfelt Guns and Ammunition Co. 
(1894) AC 535 Lord Watson observed :—- 

“Since public policy reflects the mores and 
fundamental assumptions of the community, 
the content of the rules should vary ‘from 
country to country and from era to -era.” 
Our Supreme Court ‘discussed various Eng- 
lish decisions in the case of ‘Gherulal Parakh 
v. Mahadeodas, reported in AIR 1959 SC 
781 and summarised the doctrine of public 
policy thus :— 

“Public policy or the policy of the law is 
an illusive concept; it thas ‘been described as 
“untrustworthy guide’, “variable quality”, 
“uncertain. one”, “unruly ‘horse’, etc.; the 
primary duty of a Court of Law is to enforce 
a promise which the parties have ‘made and 
to uphold the sanctity of contracts ‘which 
form the basis of society, but in certain cases, 
the Court may relieve them of ‘their duty on 
a rule founded on what is called the public 
policy; for want of better words Lord Atkin 
describes that something done contrary to 
public policy is a harmful thing, but the 
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doctrine is extended not only to harmful cases 
but also to harmful tendencies this doctrine of 
public policy is only a branch of common 
law, and, just like any other branch of com- 
mon law, it is governed by precedents; the 
principles have been crystallized under dif- 
ferent heads and though it is permissible for 
Courts to expound and apply them to dif- 
ferent situations, it should only be invoked 
in clear and incontestable cases of harm to 
the public; though the heads are not closed 
and though theoretically it may be permis- 
sible to evolve a new head under exceptional 
circumstances of a changing world, it is ad- 
visable in the interest of stability of society 
not to make any attempt to discover new 
heads in these days.” 


16. In the context of the above princi- 
ples and the facts of the instant case, it has 
to be decided whether the agreement entered 
into by and between the parties for present 
separation is opposed to public policy. 


17. The law so far as England is con- 
cerned is now well established that a con- 
tract providing for immediate separation of 
the spouses is valid and enforceable if fol- 
lowed by immediate separation even though 
such a contract is inconsistent with the basic 
and fundamental obligation of the married 
tie. Decisions laying down the above prin- 
ciple are numerous but the case of Mcgregor 
v. Mcgregor reported in (1888) 21 QBD 424 
may be profitably looked into as the facts 
- thereof are similar to those of the present 
case. A husband and wife, having taken 
out cross-summonses against each other for 
assaults, entered into an oral agreement with 
each other to withdraw the summonses and 
to-live apart, the husband agreeing to allow 
the wife a weekly sum for maintenance, and 
the wife agreeing to maintain herself and her 
children and to indemnify the husband 
against any debts contracted by her. The 
wife brought an action against the husband 
for six weeks’ arrears of maintenance under 
the agreement, which ultimately came up for 
decision of the Court of appeal of the Su- 
preme Court of Judicature. It was held that 
the husband and wife had power to make a 
contract for separation without the interven- 
tion of a trustee, by way of a compromise 
of legal proceedings. that the husband’s con- 
tract to pay the wife a weekly sum for 
maintenance was binding, and that the action 
was maintainable. 


16. Seemingly the above decision ‘is an 
answer to the principal question involved in 
the present appeal, but having regard to the 
fact that the parties in the instant case are 
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governed by Hindu Law, wherein marriage 
is not only a contract but also a sacrament 
and more religious than secular in character, 
it has to be ascertained whether the answer 
is infallible. wee 
19. The concept of Hindu marriage and 
the obligations of the wife arising therefrom 
have been elaborately discussed in the case 
of Tekait Mon Mohini Jemadai (supra). 
Various texts and authorities have been 
quoted in the said judgment and we can 
profitably look to the following passage 
from Golap Chandra Sarkar’s Book on 
Hindu Law as quoted in the said judgment: 


“Although the conjugal relation is based 
upon a contract of either of the parties to 
the marriage or their guardians, the rights 
and the duties of the married couple do not 
arise from any implied contract, but are 
annexed by law to the connubial relation as 
its incidents. The wife is bound to reside 
with the husband wherever he may choose ` 
to live. The fact of the husband having 
another wife will not relieve her from that 
duty; nothing short of habitual cruelty osr 
ill-treatment will justify her to leave her 
husband’s house and reside elsewhere.” 

The other passage worth quoting is from 
Dr. J, N. Bhattacharjee’s Commentaries on 
Hindu Law: 

“Where the wife is sui juris and refuses 
to live with her husband, he can, according 
to Hindu Law, keep her by force under his 
protection. Under the Indian Penal Code 
the husband cannot be punished for merely 


keeping his wife under restraint without 
using violence or subjecting her to cruel 
treatment.” 


20. Such was the cloistered life of a. 
Hindu wife in the society. Any breach of 
her obligations was considered to be more 
than a personal matter and detrimental to 
the interest of the society at large. That ne- 
cessarily meant that any agreement which 
was likely to affect the relationship of hus- 
band and wife and for that matter the society 
was opposed to public policy. 

21. With the passage of time and progress 
of the society radical changes became in- 
evitable to certain areas of Hindu Law. 
Keeping in view the social and economic 
conditions of the Hindu society, the law re- 
lating to marriage, succession, adoption, 
maintenance, minority and guardianship was , 
codified through the enactment of the Hindu’ 
Marriage Act, Hindu Succession Act, Hindu 
Adoptions and Maintenance Act, 1956 and 
other allied Acts. The provisions for judicial 
separation and divorce in the Hindu Mar- 
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riage Act made the concept of Hindu mar- 
riage being a union which is indissoluble, a 
part of history. Section 18 (2) of the Hindu 
Adoptions and Maintenance Act recognised 
wider grounds which could justify a Hindu 
wife’s claim for separate residence and 
maintenance. Judged in that context it 
cannot be said that the wife’s claim for 
separate maintenance while living separately 
under justifiable circumstances is against 
public policy in the present day society. 

22. Mr. Mitra however argued that since 
Section 18 (2) of the 1956 Act specified the 
grounds for which a Hindu wife could live 
aeparately from her husband and claim 
maintenance, a claim to maintenance, while 
living separately, on any other ground was 
opposed to public policy. In view of Cl. (g) 
thereof and the facts . and circumstances of 
the case I am however unable to accept this 
contention of Mr. Mitra. — 

23. In this connection the following pas- 
_ sage from Cheshire and Fifoot’s Law of 
Contract (Ninth Edition), page 367 may be 
referred to: 

“Once the melancholy fact is apparent 
that the parties cannot live together in 
amity, it is desirable that the separation 
which has become inevitable should be con- 
cluded upon reasonable terms; but a pro- 
mise for the benefit of one of the parties in 
the event of a possible future separation, if 
it does not put a premium on immorality, at 
least weakens the resolve or the promise to 
maintain with loyalty and fidelity the obli- 
gations of the marriage tie. If a separation 
has actually occurred or become inevitable, 
the law allows the matter to be dealt with 
according to realities and not 
a fiction. But the law will not permit an 
agreement which contemplates the future 
possibility of so undesirable a state of 
affairs.” 


24. Considering the fact that the es- 
trangement between the parties hereto is 
final, it is just and desirable that they should 
live separately and comply with the terms of 
the agreement entered into between them. 
That will be beneficial to their interest as 
also their son, who is living with the mother. 
in view of the above discussions I am un- 
able to hold that the agreement in the in- 
stant case is opposed to public policy and 
hence not enforceable. 


25. The other contention of Mr. Mitra 
was that the offer that was made by the- 
husband regarding the maintenance allow- 


ance to be paid to their daughter was condi- 
tional and since the condition regarding her 
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marriage was not fulfilled the same is not 
enforceable. This contention of Mr. Mitra 
cannot be accepted as the payment of al- 
lowance to the daughter for her maintenance 
and educational expenses was unconditional 
and no claim was raised in the instant suit 
for marriage expenses of the daughter. 

26. In view of the above discussion, the 
appeal succeeds and the same is hereby al- 
lowed. The judgments and decrees of the 
learned Courts below are hereby set aside 
and the suit is decreed. It is hereby declar- 
ed that the agreement executed by the de- 
fendant/respondent on 12-5-73 is binding. 
The plaintiff is entitled to recover a sum of 
Rs. 425/- from the defendant for arrear 
dues towards maintenance together with 
interest thereon @ 6% per annum from the 
date of the suit to the date of recovery. 
The defendant is also directed to furnish a 
statement disclosing the amount of ‘bonus 
received by him in the year 1973 within 4 
months in the trial Court failing which the 
learned trial Court will appoint a commis- 
sioner for ascertaining the same. After 
ascertaining the quantum of bonus received 
by the defendant, the trial court will pass a 
final decree for the amount to be received 
by the plaintiff against bonus, in terms of 
the agreement (Ext. 1) on plaintiffs pay- 
ment of the proportionate court fees. The 
appellant will also be‘entitled to costs of 
this appeal. Hearing fee assessed at 
10 G. Ms. 

Let the records go down early. 

Appeal allowed. 
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MONO] KUMAR MUKHERJEE, J. 

Smt. Sabitri Bala Mallick and others, 
Appellants v. Alak Ranjan Paul and others, 
Respondents. 

S. M. A. No. 17 of 1979, D/- 21-5-1980. 

Civil P. C. (1908), Ss. 151, 153 and 
O. 21, Rr. 17, 24 — Amendment of execu- 
tion application after process has been 
issued under R. 24 — Powers under Ss. 151 
and 153 cannot be invoked if arnendment 
seeks to change nature of execution ap- 
plication. 

After process for execution is issued, 
R. 17 of O. 21 cannot be invoked for 
amendment of. the execution application. 
Receiving of an application as envisaged 
under sub-rule (1) and admitting of the 
same under sub-rule (4) of R. 17 are. two 
distinct things and stages of the proceed- 
ing and the amendments in respect of an 
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application under R. 17 can be made only 
before the same is admitted after scrutiny 
of the Court under sub-r. (4) ‘of R. 17. 
Once those formalities are complied with, 
R. 24 comes into play to enable the Court 
to proceed with the execution and there is 
no scope for further amendment of the 
execution application. Sections 151 
and 153 can also not be in- 
voked for amending an execution applica- 
tion after process has been issued under 
O. 21, R. 24, if an amendment seeks to 
change the nature and character of the 
execution application. (Paras 12, 18) 

Held that the amendment that was al- 
lowed in the instant case, permitting the 
decree-holders to recover possession of 
the suit lands, had the effect of substan- 
tially altering the character of the execu- 
tion proceeding which was for realisation 
of the decretal dues. The executing Court 
therefore was not justified in allowing the 
application filed by the decree-holder for 
amending the petition for execution: by 
incorporating the prayer for recovery of 
possession of the suit properties. Conse- 
quently the order allowing the said ap- 
plication and all subsequent orders for 
such execution were liable to be set aside. 
AIR 1942 Cal 306, Rel. on. (1935) 39 Cal 
WN 1144; AIR 1966 Cal 585 and (1975) 79 


Cal WN 546, Disting. (Para 21) 
Cases Referred: Chronelegical Paras 
(1975) 79 Cal WN 546 i 18, 17 
AIR 1966 Cal 585 18, 16, 17 


AIR 1950 All 580 : 1950 All LJ 833 (FB) 
1 


AIR 1942 Cal 306 : 45 Cal WN 908 19, 20 
o 39 Cal WN 1144 13, 14, 16, 17 
1890) ILR 17 Cal 631 (FB) ll 


Shyama Prasanna Roy Chowdhury, 
Puspendu Bikas Satra and Deboprasad 
Mukherjee, for Appellants; Manindra 
Nath Ghosh and Hazari Prosad Roy 
Chowdhury, for Respondents. 


JUDGMENT :— This Second miscel- 
laneous appeal stems from a proceeding 
under S. 47 of the Civil P. C. 


2. The facts and circumstances lead- 
ing to the instant appeal are as follows :-— 

Fakir Chandra Pal, the predecessor-in- 
interest of the contesting respondents, in- 
stituted a Title Suit being No. 200 of 1964 
in the file of Munsiff, Ghatal, seeking de- 
claration of his title in respect of the lands 
described in the three schedules (Ka, Kha 
and Ga) of the plaint. He also prayed for 
confirmation of possession in respect of 
the lands described in schedules ‘Ka’ and 
‘Kha’ and recovery of possession in respect 
of schedule ‘Ga’ in the plaint, which is a 
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part of ‘Ka’ schedule. The suit was de- 
creed by the trial court on June 25, 1966. 
Satya Sadhan Mullick, the defendant 
No. 1 in the suit and the predecessor-in- 
interest of the petitioners herein, preferred 
an appeal against the same and the learn- 
ed subordinate Judge, First Class Court, 
Midnapur, allowed the appeal and re- 
manded the case back with necessary 
directions for rehearing. On remand the 
suit was again decreed by the learned 
Munsif, Ghatal on Mar. 29, 1968. Satya 
Sadhan Mullick again preferred an appeal 
and the Additional District Judge, Second 
Court, Midnapore, dismissed the appeal 
on Dec. 14, 1968. Aggrieved thereby Satya 
Sadhan preferred an appeal to this Court 
ane ultimately dismissed on July 


8. During the pendency of the second 
appeal in this Court, the plaintiff-decree- 
holder filed an execution case, being Title 
Execution Case No. 8 of 1969 before the 
Munsiff, Ghatal for realisation of decretal 
dues of the suit and of the first appeal 
by selling the movable properties of the 
judgment debtor. Pursuant thereto a writ 
of attachment of movable properties was 
taken out on Apr. 8, 1969 but it was re- 
turned _unserved. Satya Sadhan, the judg- 
ment debtor, entered appearance in the 
execution case on Apr. 28, 1969 and pray- 
ed for stay of the execution case pending 
disposal of the second appeal. On June 
19, 1971 the decree-holder filed an ap- 
plication for amending the execution peti- 
tion by deleting the prayer for sale of 
movables and substituting therefor sale 
of immovable properties of the judgment 
allowed 
by an order passed on the self-same day. 
On July 6, 1971 an application for further 
amendment of the execution petition was 
filed by incorporating a prayer for re- 
covery of possession of the properties 
described in ‘Ka’, ‘Kha’ and ‘Ga’ schedules 
of Title Suit No. 200 of 1964 without, 
however, serving any copy of the same 
upon the judgment-debtor. This applica- 
tion was allowed ex parte by the execut- 
ing court by its order No. 9 dated July 
15, 1971. On Aug. 6, 1971, the decree- 
holder filed another application for stay 
of the execution case and this application 
was also allowed ex parte on Aug. ll, 
1971. Shs ae however, the Precu a 
court by its order No. 14 dated Aug. 17, 
1971 issued a writ for delivery of posses- 
sion, in spite of the earlier stay order. 

4. On Sept. 10, 1971 the judgment- 
debtor, through one of his employees, 
filed an application for stay of the execu- 
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tion case pending disposal of the second 
‘appeal filed in this Court. On the self- 
same day another application was filed on 
behalf of the judgment-debtor stating that 
he (the judgment-debtor) was in jail on 
political grounds and the decree-holder 
was giving out that he had recovered: pos- 
session of the suit lands. Accordingly a 


prayer was made to restrain the decree- 
holder from interfering with the posses- 
sion of the judgment-debtor till ther 


orders of the High Court. The executing 
court, by its order No. 15 passed on that 
day, asked the judgment-debtor to file an 
affidavit and noted in the order that the 
ossession was delivered to the decree- 
older in execution. On Sept. 17, 1971 the 
judgment-debtor filed another application, 
through his employee, stating that the 
judgment-debtor was. actually cultivating 
the suit lands and praying or an order 
restraining the decree-holder from cutting 
paddy from the suit lands. This applica- 
tion was allowed by the court by its. order 
No. 17 dated 17-9-1971 and the decree- 
holder was restrained from cutting paddy 
till Nov. 30, 1971. By a subsequent order 
dated Nov. 30, 1971 thé stay was extended 
- till Jan. 3, 1972. ; 


5. In the meantime, the High Court ad- 
mitted the second appeal preferred by the 
judgment-debtor and issued an interim 
order directing the parties to maintain 
the status quo. This court also directed 
the judgment-debtor to deposit the: decre- 
tal dues within Feb. 1972. In terms of the 
said order the execution case was stayed 
and the judgment-debtor deposited the 
decretal dues. On Mar. 28, 1972 the: ex- 
ecuting court recorded an order ta the 
effect that the execution case stood dis- 
posed of on full satisfaction. The second 
appeal preferred in this court (S. A. 114 
of 1970) was dismissed on July 2, 1975 and 
on July 12, 1975 the decree-holder filed 
an application before the executing court 
for vacating the order of stay earlier pass- 
ed, in view of the dismissal of the second 
appeal. This application was allowed and 
the order of stay earlier passed was vacat- 
ed on July 12, 1975. It having been 
brought to the notice of the executin 
court that by its earlier order date 
Mar. 28, 1972 it disposed of the execution 
case on full satisfaction, the court vacat- 
ed by his order No. 28 dated July 22, 
1975, the order passed on July 12, 1975. 

6. Thereafter, on Nov. 11, 1975 the 
judgment-debtor filed three applications 
in the said execution case. In the first of 
those applications the judgment-debtor 
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prayed for setting aside the order No. 25 
dated Mar. 28, 1972, by which execution 
case was disposed of on full satisfaction, 
on the ground that the execution case had 
earlier been stayed by the order of the 
High: Court and as such it could not be dis- 
posed of, pending the second appeal. The 
second application was under S. 47 read 
with S. 151 of the Civil P. C. wherein it 
was. contended that the decree-holder 
prayed. for confirmation of possession in 
respect of ‘Ka‘ and Kha schedule lands 
and recovery. of possession of ‘Ga’ schedule 
land and obtained decree for such reliet 
and as such the decree-holder could not 
pray for recovery of possession of ‘Ka’ and 
‘Kha’ schedule lands instead in execution 
of the said decree. The judgment-debtor 
accordingly prayed for setting aside the 
orders passed on and from 15-7-1971 to 
10-9-1971. This application was registered 
as. J. Misc. Case No. 82 of 1975. In the 


other application the judgment-debtor 
prayed for temponiy injunction restrain- 
ing the decree-holder from interfering 


is: possession in respect of the suit 
lands till disposal of the misc. case. 


7. After hearing the parties on those 
applications the executing court found 
that the plaintiff/decree-holder filed Title 
Suit No. 200 of 1964 for confirmation of 
possession upon declaration of title in res- 
pect of ‘Ka’ and ‘Kha’ schedule lands and 
‘or. recovery of possession of ‘Ga’ schedule 
land and not for recovery of possession in 
respect of all the suit lands as prayed for 
by the decree-holder. The learned court 
further found that the decree passed by 
the trial court in Title Suit No. 200 of 1964 
was. void and without jurisdiction, being 
of the. view that the suit was barred by 
limitation so far as it related to declara- 
tion of title and: confirmation of posses- 
sion. in respect of ‘Ka’ and ‘Kha’ schedule 
lands. and that the decree-holder was en- 
titled, in execution of the decree, to re- 
cover possession of ‘Ga’ schedule land 
only and not ‘Ka’ and ‘Kha’ schedule 
lands. This. relief was also not made avail- 
able to the decree-holder as the executing 
court found that the ‘Ga’ schedule land 
was not properly described and the decree 
as such was inexecutable. The executing 
court also found that the orders earlier 
passed by the court from 15-7-1971 to 
10-9-1971 were contradictory in nature 
and were also in violation of the order ot 
stay granted by the High Court. For all 
these considerations the court by its order 
No. 46 dated 10-1-76 allowed the Misc 
Case holding that the. decree-holder could 
not claim recovery of possession of ‘Ka, 
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‘Kha’ and ‘Ga’ schedule lands on the basis 
ot the decree obtained in Title Suit No. 200 
of 1964 and also set aside the orders Nos. 9 
to 15 passed by it during the period from 
15-7-1971 to 10-9-1971. 


8. Aggrieved thereby the heirs of the 
decree-holder (who died in the meantime) 
preferred an appeal against the heirs of 
the judgment-debtor (who also died in 
the meantime) and the learned Sub-ordi- 
nate Judge, Second Court, Midnapore, al- 
lowed the appeal, set aside the order of 
the learned Munsiff and directed him to 
proceed with the execution case from the 
stage as it was prior to the passing of 
order No. 25 dated Mar. 28, 1972. In al- 
lowing the appeal the learned Judge found 
on perusal of the judgments passed in 
the suit and the appeal preferred there- 
from that the plaintiff/decree-holder was 
awarded a decree for recovery of posses- 
sion of the entire suit lands though the 
suit was one for confirmation of posses- 
sion of ‘Ka’ and ‘Kha’ schedule lands and 
for recovery of ‘Ga’ schedule land. The 
learned Judge further found that though 
the order No. 25 dated 28-38-1972 was 
clearly illegal as it was passed during the 
operation of the order of stay passed by 
this court, the orders Nos. 9 to 15 passed 
by the executing Court were valid and 
good orders. Hence this Second Mise. 
Appeal by the judgment-debtors. 


9. Mr. Shyama Prasanna Roy Chou- 
dhuri, the learned Advocate: appearing for 
the appellants, raised three points in sup- 
port oF the appeal. He firstly contended 
that the application made by the decree- 
holder for amending the execution peti- 
tion, earlier filed for realisation of costs, 
by incorporating prayer for recovery of 
possession therein was not legally main- 
tainable as it changed the entire character 
of the execution petition and the execut- 
ing court was not justified in allowing 
such amendment. He next contended that 
even if such application for amendment 


was permissible in law, the learned Mun-. 


sif was not justified in allowing the said 
amendment without giving an opportunity 
to the petitioner of being heard, more 
particularly when the judgment-debtor had 
already entered appearance. He lastly con- 
tended that on perusal of the judgment 
and the decree passed in the Title Suit, it 
will be crystal clear that the decree was 
for confirmation of possession in respect 
of ‘Ka’ and ‘Kha’ schedule lands and not 
for recovery of possession in respect 
thereof and as such the execution petition 
filed for such recovery of possession wad 
not. maintainable. 
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10. Mr. Ghosh, the learned Advocate 
appearing for the decree-holders/respon- 
dents, on the other hand, contended that 
there was no provision in the Civil P. C 


. which debarred the court from allowing an 


amendment seeking recovery of possession 
in an execution petition filed for realisa- 
tion of decretal costs. According to Mr. 
Ghosh, on the contrary S. 151 read with 
S. 153 of the Civil P. C. gave ample 
powers to the court to allow such amend- 
ments. Mr. Ghosh next contended that 
the decree which was sought to be execut- 
ed was one,for recovery of possession of 
the entire suit lands and as such the same 
was clearly executable. Mr. Ghosh how- 
ever fairly conceded that the learned 
Munsif should have given opportunity to 
the judgment-debtor of being heard before 
allowing the application for amendment. 


ll. In elaborating his first contention 
Mr. Roy Choudhuri firstly referred ta 
Rr. 11 (2) and 17 of O. 21 of the Civil 
P. C. (hereinafter referred to as the Code) 
and submitted that an application for ex- 
ecution made under the former can be 
amended only in the manner and’ at the 
stage provided for under the latter and 
once steps were taken under R. 24 for 
the execution of the decree there was no 
scope for further amendment of the execu- 
tion application. In support of his conten- 
tion Mr. Roy Choudhuri relied upon the 
Full Bench decision of this High Court in 
the case of Asgar Ali v. Troilokya Nath 
Ghose reported in (1890) ILR 17 Cal 631 
and the Full Bench decision of the Allaha- 
bad High Court in the case of Janki Sahu 
Trust v. Ram Palat, reported in AIR 1950 
All 580. These two decisions undoubtedly| 
support the contention of Mr. Roy Chou- 
dhuri that after process for execution iş 
issued, R. 17 of O. 21 cannot be invoked 
for amendment of the execution applica- 
tion. 


12. The scheme of O. 21 and the provi- 
sions of Rr. 10 to 24 thereof, which are 
relevant for our present purposes, make 
the position abundantly clear. R. 10 speaks 
of the Court where an application for ex- 
ecution is to be filed. R. 11 (2) specifies 
the particulars to be imcorporated in an 
execution application to be filed in such 
Court. R. 17 prescribes the duties to be 
performed by the Court on receiving the 
execution application. Sub-rule (1) there- 
of casts a duty upon the Court to scruti- 
nise the application to ascertain whether 
such of the requirements of Rr. 11 to 14, 
as may be applicable to the case have been 
complied with or not and directs the Court 
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to give an opportunity to the decree- 
holder for remedying any defect that may 
-be there within a time to be fixed by it. 
Sub-rule (4) says that after the application 
«is admitted the Court should make neces- 
sary entries in the proper register and 
proceed with the execution in accordance 
with subsequent provisions of O. 21. In my 
considered view receiving of an applica- 
tion as envisaged under sub-rule (1) and 
admitting of the same under sub-rule p 
are two distinct things and stages of e 
proceeding and the amendments in res- 
pect of an application under R. 17 can be 
made only before the same is admitted 
after scrutiny of the Court. Once those 
formalities are complied with, rule 24 
comes into play to enable the Court to 
proceed with the execution. Having re- 
gard to the fact that in the instant case 
writ of attachment of movables was taken 
out on April 8, 1969 after the execution 
™ application was filed on Apr. 7, 1969, the 
provisions of O. 21, R. 17 could not be 
invoked for allowing the application of 
the decree-holder for incorporating the 
prayer for recovery of possession, 


18. It has next to be decided whether 
Ss. 151 and 153 of the Code can be invok- 
ed, for amending an execution application 
after process has been issued under O. 21, 
R. 24, as contended by Mr. Ghosh. Mr. 
Ghosh, in support of his contention, relied 
upon the cases of Rohini Kumar Roy v. 
Krishna Prasad reported in (1985) 39 CWN 
1144; Kalipada Sinha v. Mahalaxmi Bank 
Ltd., reported in AIR 1966 Cal 585 and 
A. C. Sanyal v. R. M. Moitra, reported in 
(1975) 79 CWN 546. 


14. In the case of Rohini Kumar Roy 
« (supra) an application for execution was 
put in by one of the decree-holders and 
the prayer was for execution not of the 
whole decree but in respect of the share 
of the applicant, that is to say, the appli- 
cation was not in the form prescribed by 
O. 21, R. 15 of the Code. The judgment- 
debtor filed an application under S. 47 of 
the Code stating that the application was 
not in order and the execution could not 
proceed on the said application as one of 
the several joint decree-holders was not 
entitled to pray for execution in respect 
of his share of decree but was bound to 
pray for execution of the whole decree 
_for the benefit of himself and the other 
~ decree-holders. The learned Munsif gave 
effect to that objection and dismissed the 
application. In the appeal the decree- 
holder prayed for amendment of his ap- 
plication for execution and he stated that 
he wished to proceed for the realisation 
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of the entire amount due under the,decree 
for his benefit and for the benefit of the 
other . decree-holders. The learned Sub- 
ordinate Judge, who heard the appeal, al- 
lowed the same and remanded the case 
to the Court of first instance in order that 
execution might be proceeded with after 
necessary amendment of the application 
for execution. Against the said order the 
judgment-debtor preferred an appeal to 
this Court and contended that the learned 
Subordinate Judge had no power to 
direct the said amendment as the power 
of an executing Court in respect of amend- 
ments were defined in O. 21, R. 17 and 
in no case applications for amendment 
should be allowed which did not fall with- 
in the scope of the said rule. In rejecting 
the said contention a Division Bench of 
this Court held that the Civil P. C. was 
not exhaustive and there was always the 
powers of the Court to make orders in the 
interest of justice. 


15. It further held that Ss. 151 and 158 
of the Code entitled the Court to allow 
an amendment of a petition for execution 
of a decree in the interest of justice. Since 
the Court found that the objection was of 
a technical nature, it dismissed the ap- 
peal preferred against the amendment. 


16. The above case was quoted with 
approval in the case of Kalipada Sinha 
(supra). In that case the decree-holder was 
one “Mahalaxmi Bank Ltd.” and it was 
described as such in the execution peti- 
tion. An application preferred by the de- 
cree-holder to the Central Government 
under S. 21 of the Indian Companies Act, 
1956 for change of its name from “Maha- 
laxmi Bank Ltd.” to “Maha Luxmi Bank 
and Trading Co. Ltd.” having been allow- 
ed, and necessary certificate of incorpora- 
tion in the new name having been issued by 
the Registrar of Joint Stock Companies 
Calcutta under S. 28 of the Companies 
Act, 1956, it made an application before 
the executing Court for amendment of 
the petition for execution by altering the 
Bank’s name to the new name in which it 
had been incorporated. This Court reject- 
ed the objection of the judgment-debtor 
for such amendment being allowed and 
the Court held, relying upon the judg- 
ment in the case of Rohini Kumar Roy 
(supra), that there was no substance in 
that contention, 


17. In the case of A. C. Sanyal (supra) 
the decree-holders filed two applications 
for execution of a money decree with a 
prayer for arrest and detention of the 
judgment-debtor. After sometime each of 
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the two decree-holders asked for assistance 
of the executing Court for realisation of 
the decretal sum by attachment and sale 
of immovable properties of the judgmént- 
debtor though that prayer was not ini- 
tially made in any of the two applications 
for execution. That prayer was allowed 
and when attachment of the immovable 
properties of the judgment-debtor was 
made, the decree-holders came to know 
that the said properties were subject to 
attachment in execution of another decree 
for a large amount. The decree-holders 
thereafter applied again before the execut- 
ing Court for amendment of the execution 
applications seeking assistance of the court 
by attachment and sale of movable proper- 
ties of the judgment-debtors. As the pray- 
er was allowed the judgment-debtor pre- 
ferred an application under S. 151 of the 
Code. The matter ultimately came up to 
this Court and this’ Court rejecting the 
contention of the judgment-debtor, held 
that the decree-holders, when filing appli- 
cations initially might have asked for all 
or any of the five modes of assistance 
provided in Cl. (J) of sub-rule (2) of R. 11 
of O. 21, but he asked for assistance by 
only one of those several modes and that 
should not be any ground for rejecting 
his application for amendment seeking as- 
sistance in other modes. The court held 
that the executing Court had ample powers 
under Ss. 15] and 158 of the Code to allow 
an amendment of petition for execution 
of a decree filed under O. 21, R. 11 of the 
Code and relied upon the cases of Kali- 
pada Sinha and Rohini Kumar Roy (supra). 


18. The above decisions unequivocally 
lay down the proposition that amendments 
to execution application can be allowed in 
the interest of justice, even if—and also at 
a stage when — O. 21, R. 17 cannot be in- 
voked, by invoking the provisions of Sec- 
tions 151 and 158 of the Code. The ques- 
tion however still remains whether an 
amendment which seeks to change the 
nature and character of the execution ap- 
plication, can be allowed. As stated earl- 
ier, in the instant case the execution ap- 
plication initially filed was for realisation 
of the decretal dues and by the amend- 
ment the decree-holder prayed for re- 
covery of possession of the suit lands. 
There is no manner of doubt that the 
amendment completely changed the nature 
and character of the execution application; 
and it was not one of those amendments 
which was of a technical nature or by 
which the decree-holder sought assistance 
of the Court for its execution in a dif- 
ferent mode other than in which it was 
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earlier prayed for as in the decisions cited| 
above. 


19. Mr. Ghosh however submitted that 
for the interest of justice such an amend- 
ment could be allowed as after all the 
execution application was filed to obtain 
the reliefs granted under the decree. Rely- 
ing upon the Division Bench judgment 
in the case of Shekenderali v. Abdul 
Rashid reported in 45 CWN 908: (AIR 
1942 Cal 306), Mr. Roy Chaudhuri on the 
other hand contended that an amendment 
which would change the character and 
complexion of the execution proceeding 
could not: be allowed. 


20. In the case of Shekenderali (supra) 
the decree-holders obtained a decree for 
tent against the judgment-debtors on 
Feb. 8, 1924 amounting to Rs. 6,127-15. 
The decree was put into execution and 
by the time the last execution case was 
instituted on Feb. 6, 1986 the decree- 
holder had succeeded only in realising the 
sum of Rs. 250/-. In the last execution 
case they had asked for attachment of the 
movable properties of the judgment-deb- 
tors and as a last resort, for execution by 
arrest of the judgment-debtors. In the 
last column of the application was includ- 
ed a list of properties against which the 
decree-holders wished to proceed. During 
the course of the execution proceedings 
some of the judgment-debtors put forward 
a claim in their capacity as Mutwallis of 
the properties which were sought to be 
attached contending that those were ex- 
empt from attachment. This objection was 
allowed and thereafter the decree-holders 
filed a suit under the’ provisions of O. 21, 
R. 68 of the Code. The sale of the attach- 
ed movable properties of thé judgment- 
debtor only resulted in the realisation of 
a small sum towards the decretal dues; 
so the decree-holders filed a further list 
of properties in the possession of the judg- 
ment-debtors and asked for the permis- 
sion of the Court to-proceed against those 
properties which were mentioned in a 
petition. The judgment-debtors filed an 
objection under S. 47 of the Code and 
after hearing the application the objection 
of the judgment-debtors was dismissed. 
Against the said order an appeal was pre- 
ferred. It was urged on behalf of the ap- 

ellant in that case that the application 
ing against the properties subsequently 
sted was in effect, a fresh application for 
execution, and was therefore time barred. 
To decide the point raised by the appel- 
lant Ezely, J. speaking for the Court dis- 


ed by the decree-holders for proceed- ` 


A 
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cussed the earlier cases decided by this 
Court and observed as follows:— 


“In my view, the following general 
principles may be deduced from the above 
-cited cases. The law requires that a de- 
cree-holder in executing a decree should 
indicate in his application for execution 
the various modes of execution, which he 
wishes the Court to adopt. He should also 
as far as possible indicate the properties 
of the judgment-debtors against which ex- 
ecution proceedings should be taken, it 
being of course understood that he should 
not take execution proceedings against 
more items of property than he considers 
sufficient to satisfy his decree. Provided 
the application for execution is in ac 
cordance with law and has been duly re- 
ae te if a subsequent application is 
iled for the purpose of amending the list 
of properties against which the decree- 
holder wishes to proceed, the Court is 
‘vested with a reasonable discretion to 
deal with the matter according to the cir- 
cumstances of the case. Of course, to ac- 
cept such a petition would result in effect 
in the amendment of the application for 


execution. Such an amendment should not. 


be allowed, if it has the effect of substan- 
tially altering the character of the execu- 
tion proceedings, but in a case such as that 
with which we are now dealing, in which 
it was discovered on the objection of the 
judgment-debtors themselves that execu- 
tion could not proceed against the attach- 
ed properties, I'am of opinion that the 
Court. would exercise a reasonable discre- 
tion in accepting a supplementary petition 
such as that which was filed by the de- 
cree-holders on the 10th November, 1988.” 


21. As in my view the amendment that 

as allowed in the instant case, permitting 
the decree-holders to recover possession 
of the suit lands, has the effect of sub- 
stantially altering the character of the ex- 
ecution proceeding which was for realisa- 
tion of the decretal dues and since I am 


in allowing the application filed by the 
decree-holder on July 6, 1971 for amend- 
ing the petition for execution by incor- 
porating the prayer for recovery of pos- 
session of the suit properties. Consequent- 
ly the order allowing the said application 
and all subsequent orders for such execu- 
tion must be set aside. Since the first point 
of Mr. Roy Choudhuri succeeds the other 
questions involved in this appeal need not 
be decided. This judgment however’ will 
not preclude the decree tole: to file a 
fresh petition for execution, sought for by 
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the amendment, if it would be otherwise 
maintainable in law. 

22. In the result the appeal succeeds 
and the same is hereby allowed. The im- 
pugned judgment and order of the Addi- 
tional District Judge are hereby set aside 
and those of the learned Munsif modified. 
The learned Munsif is directed to finally 
dispose of the execution case filed for 
realisation of the decretal dues, by pass- 
ing an appropriate order directing pay- | 
ment of the decretal dues, which has since 
been deposited by the judgment-debtors, 
to the dowecehiolder: In the circumstances 
of the case there will be no order as to 


costs. i 
Appeal allowed. 
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B. N. MAITRA, J. 
Phani Bhusan Das, Appellant v. Kena- 
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A. E. A. D. No. 1655 of 1969, D/- 14-5- 
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Hindu Law — Debutter property — 
C. S. Khatian entry supported by ancient 
document of gift to deity — Presumption 
— Revocable gift to deity — Only part of 
income from property spent on seva puja 
— Property as partial debutter — Aliena- 
tion by shebait — Held valid subject to 
charge of seva puja upon purchaser. (Evi- 
dence Act (1872), S. 18 (bi; Transfer of 
Property Act (1882), S. 126). . 

Where there is an entry in the C. S. 
Khatian that a property is a debutter one. 
a presumption of dedication arises and it 
will be for the other party, who denies the 
debutter character of the property, to re- 
but the presumption. (Para 5) 


An entry in C. S. Khatian showed that 
certain property is a debutter one. An 
ancient document executed long before 
the final publication of the C. S. Khatian 
showed that it was a debutter property. 
The gift was revocable at donor's will and 
therefore void in view of S. 126 of the 
T. P. Act. l 


Held, the document was admissible in 
evidence according to the provisions of 
Sec, 13 (8) of the Evidence Act and rais- 
ed the presumption that the property re- 
ferred therein was a debutter property. 
The evidence in the case also disclosed 
that only a portion of the income of the 
property was spent for the seva puja of 
the deity. Therefore, it was a partial de- 
butter property and not an absolute de- 
butter property, and it was not a secular 
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property. Therefore, the property was 
alienable by the shebait and the transferee 
took it subject to the charge of seva puja 
of the deity. In case of partial debutter 
it is not necessary to prove any legal 
necessity or to show that the sale was 
made for the benefit of the estate or in 
case of need. (Case law discussed). 

(Paras 9, 10, 11) 
Cases Referred: Chronological Paras 


1035) 62 Cal LJ 10 . 5 
1909) 10 Cal LJ 355 (FB) ` 6 
1904) 81 Ind App 203:ILR 32 Cal 129 


(PC) 9 
(1878) 4 Ind App 52:ILR 2 Cal sa 


(1856) 6 MIA 393 (PC) 1l 
B. C. Roy Chowdhury, for Appellant. 


JUDGMENT :— The plaintif has alleg- 
ed that the disputed property belonged to 
Sridhar, Dharani and Gadadhar, who were 
brothers. In the C. S. Khatian, the property 
was erroneously recorded in their names 
as the shebait of one Santa Goswami 
Thakur. As a matter of fact, the property 
is a secular one. Sridhar died first leavin 
his son, Akshoy. The plaintiff purchase 
his 1/8rd share by a registered kobala 
dated 28-11-1941. Dharani had no son and 
his wife, Suchitra, became unchaste dur- 
ing his life time. She illegally married one 
Bepin Mondal. So, his brother, Gadadhar, 
inherited Dharani’s share in the property. 
He left three sons, Surendra, Debindra and 
Netai. Surendra’s son is Hrishikesh. On the 
7th June, 1952, 2/8rds share of Deben- 
dra, Netai and Hrishikesh was sold to the 
plaintiff by registered sale deed and thus, 
he became the 16 annas owner of the pro- 
_ perty. Defendants Nos. 1, 2 and 3 collud- 

ed with one Bhuban Pal and obtained a 
fraudulent and inoperative kobala from 
Suchitra, unchaste wife of Dharani, in 
favour of one Bhuban Pal. Then the plain- 
tiff started a criminal proceeding and sub- 
sequently, Bhuban Pal gave up his claim 
to the property. Then the defendants 
Nos. 1 and 2 fraudulently obtained a 
kobala regarding the property on the 14th 
August, 1957, from her. Defendant No. 3 
is the father of defendant No. 2. The de- 
fendants harvested paddy from a_ portion 
of the property. Hence this suit for con- 
firmation of possession on declaration of 
the plaintiffs title to the disputed land, 
for an injunction and alternatively, for re- 
covery of khas possession. 


2. Defendants Nos. 1 and 2 filed a 
written statement denying the plaintifs 
allegations. The defence is that the dis- 
puted property was dedicated to Sri Sri 
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Santa Goswami Thakur. Dharani was the 
sole shebait of that absolute debutter pro- 
perty. Suchitra did not become unchaste. 
After Dharani’s death, Suchitra became 
the sole shebait. On the 14th August, 
1957, he validly transferred the property 
to them. The plaintif had no title or pos- 
Session. 


3. The suit was dismissed. The learned 
Munsif held that Suchitra never became 
unchaste or remarried anybody. She re- 
mained in possession of the property. An 
appeal was preferred by the plaintiff. The 
learned Subordinate Judge held that the 
disputed land was a secular property and 
not a debuiter one. Suchitra never be- 
came unchaste or remarried anybody. 
Suchitra’s possession in a portion of the 
property was admitted by the plaintiff: 
That court stated that in that view of the 
matter, she inherited 1/8rd share in the 
property after the death of her husband. 
So, by purchase, the plaintiff acquired 
title to the extent of 2/8rd share in the 
property. The appeal was allowed and the 
suit decreed in part declaring the plain- 
tiffs 2/3rd share and granting a decree for 
joint possession to the extent of such 
share. A permanent injunction was also 
granted. The defendant preferred a second 
appeal, which was allowed. The High 
Court stated that the learned Subordinate 
Judge. allowed the appeal because ot mis- 
interpretation of the deed of gift, Ext. C, 
executed by the maternal uncle, Gopal, in 
favour of his nephew, Dharani. The matter 
was remitted to reconsider the matter. 
The learned Subordinate Judge accepted 
the findings of the learned Munsif and 
held that it was an absolute debutter pro- 
perty, Dharani was the sole shebait. After 

is death, Suchitra became the sole she- 
bait. Hence, the plaintif had no title. The 
appeal was, therefore, dismissed. Hence 
this second appeal. 


4. The learned Advocate, appearing on 
behalf of the appellant, has contended 
that there is no document creating the al- 
leged debutter. Moreover, the defendants” 
case is that the dedication was made in 
favour of Sri Sri Santa Goswami Thakur, 
who was a living being and not a deity. 
Under the Hindu Law, it is not possible 
to make any dedication in favour of a 
human being. The deed of gift, Ext. C, 
shows that Gpoal purported to transfer 


at 


end 


his alleged shebaiti right in the property „.- 


to Dharani. But that deed of gift is invalid 
in law because the gift was revocable 
merely at Gopal’s sweet will and hence, 
in view of the provisions of Section 126 
of the Transfer of Property Act, that gift 
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is void. D. W.<1, Suchitra, had ‘admitted in 
her evidence that there are account papers 
at home to show that from. the income: of 
the property, the seva puja-of the deity is: 
Parone But those documents have not 

een produced.. Moreover, her evidence 
. Clearly shows that only a portion of the 


income of the property is spent for . the. 


seva puja. In such circumstances, the 
Court should hold that it was a secular 
property. At all events, the Court can find 
that it was a partial debutter and -hence, 
according to the provisions of Hindu Law, 
a pa debutter property is alienable 
and heritable too, subject to the: perfor- 
mance of the seva puja of the deity. 


5. The concurrent findings of fact ar- 
rived at by the courts below are that 
Suchitra did not become unchaste, as al- 

_leged, and she did not remarry, as as- 
_ serted by the defendants Nos. 1 and 2. 
There is no document to show the alleged 
dedication to Sri Sri Santa Goswami 
Thakur. But the entry in the C. S. khatian 
shows that it is a debutter property. Law 
is that where there is an entry in the 
C. S. khatian that a property is a debutter 
one, a presumption of dedication arises 
and it will be for the other party, who de- 
nies the debutter character of the ' pro- 
perty, to rebut the presumption. This prin- 
ciple was enunicated in.the case of Ronald 
Duncan v. Iswar Radha Damodar in (1985) 
62 Cal LJ 10.” This observation was also 
made by Dr. Bijan Kumar Mukherjea ‘in 
the Tagore Law Lectures‘on Hindu Law 
of Religious and Charitable Trusts, page 
172, 4th Edition. It also appears from the 
case of Doorganath v. Ramchunder in 
(1876) 4 Ind App 52 that the existence of 
a document .is not necessary to prove a 
debutter. The same observation will ap- 
pear from Dr. Mukherjea’s Book at page 


6. The registered deed of gift, Ext. C, 
was executed on 
i. e., long before the final publication of 
the C. S. khatian. That deed is revocable 
merely at the donor’s will. So in view of 
Section 126 of the Transfer of -Property 
_ Act, the gift is void. But that document 

shows that it is a debutter property. The 
entry in the C. S. khatian is being sup- 
ported ‘by that deed. Such recital in an 
ancient document of 1801 B. S. is . admis- 
sible in evidence according to the provi- 
sions of Clause (8).of Section 18 of the 


Evidence Act because the debutter charac- . 


- ter of the property was asserted in a parti- 
_ cular instance by that registered document. 
‘.., 1980.Cal./17 . IX . G—16. >. . 
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-In the famous‘ casé- of Bhupathi Nath 
. Smrititirthe.v. Ramlal in (1909) 10 Cal LJ . - 
£ -355 (FB), Sir Lawrence: Jenkins, who pre- --* 


the 24th Pous, 1801 B. S.. 


c It can even be. attache 
‘ecution of a decree., Whoever gets the pro- 
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sided over. the Bench, has stated that the 
rule ‘requires. that the relinquishment of - 


. the debutter must be in favour of a sene . 
_ tient , person. Sri Santa Goswami Thakur _ - 

was a sentient person and hence, relin- -` 
. quishment in his favour may be accepted 


as a debutter, though there is no document - l 
to that. effect. The plaintif could not 


. adduce any clear and cogent evidence to: 
.rebut the presume arising out of the 


entry in the C. S. khatian regarding the 

debutter character of the property. : 

_ 7. But it is important to point out that 
the plaintiff's own witness, viz., P. W. 2 
Barindra, has admitted that there is a 
Samadhi, on the disputed land. P. W. 4; 
Bidhubhusan, has stated that this Samadhi 
is called the Samadhi of Santa Das Gos- 
wami. P. W. 8, Kanai, says that he knew 
the suit land as it is called Sauda’s. lands. 
` 8. From the defendants’ side, there is 
the evidence of D. W. 1, Suchitra, D. W. 2, 
Radhanath and D. W. 3, Satyaban, that 
the Samadhi of Santa Das Goswami exists 
on the disputed land and it is still wor- 
shipped. The C. S. Khatian, Ext. 3, shows 
that it is a debutter property. The dakhilas, 
Ext. 8 series, which were filed by the de- 


‘fendants, indicate that they were issued 
“in Santa Goswami Thakur's name. Even . 


the plaintiffs dakhilas, Ext. 4 series, show 
that the dakhilas were granted to the plain- . 
tiff regarding Santa Goswami Thakur’s 
property. Even the plaintiffs own kobala, 
Ext. 1/b, will reveal that the property was 
being transferred by his vendors as the 
shebaits of Santa Goswami 
gether with the right of seva puja. os 
9. ‘Law is that where by a grant. a 


‘ mere ‘charge or trust is created in favour 


of an idol, the dedication is partial or qua- 
lified. In the case of. Jagadindra. v. 


-Hemanta Kumari Debi in (1904) 31 Ind 
‘App. 208 at pages 209 and 210, Sir Arthur 


Wilson has stated. that in case of a partial 
debutter, the property descends and, is 


- alienable and partible in the ordinary way, 


but subject to the trust or charge in the 
idol’s favour. The same observation ap- 
pears from Dr. Bijan Kumar Mukherjea’s 
Book. It will appear from page 175 of that 
Book that in the case of a partial dedica- 
tion, the deity does not become the owner 


‘but is in the porton of a charge-holder. 


The property does not become extra-com- 
mercium like debutter property so called. 
and sold in ex- 
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perty, takes it burdened with the charge of 
religious trust. 

10. Suchitra made a sale to the defen- 
dant describing it as debutter property. 
As indicated previously, the plaintiffs own 
kobala, Ext. 1/b, dated 7th June, 1952, by 
Debendra, Netai and Hrishikesh shows 
that the shebaiti property of Santa 


Goswami Thakur was being transferred . 


along with the right of the seva puja. 
Since D. W. 1, Suchitra, also admits in her 
evidence that only a portion of the income 
of the property is spent for the seva puja 
of the deity, considering the facts and 
circumstances of the case, I hold that it 
is a partial debutter property and not an 
absolute debutter property, and it is not 
a ceciler property, as stated by the plain- 


11. It has already been indicated that 
in case of partial debutter, the property is 
alienable and the transferee takes it sub- 
ject to the charge of seva puja of the deity. 
In fact, that burden has been cast on the 
plaintiff by the registered sale deed, 
Ext. 1/b, dated 7th June, 1952. In case of 
partial debutter, it is not necessary to 
prove any legal necessity or to show that 
the sale was made for the benefit of the 
estate or in case of need, as enunciated in 
the famous Privy Council -case of Hannu- 
menpresaud v. Babooee Munraj in (1856) 
6 MIA 898. In that view of the matter, I 
hold that the plaintiff has only 2/8rds 
share in the disputed land and the remain- 
ing 1/8rd share is held by defendants 
Nos. 1 and 2. Consequently, the plaintiff 
will get relief accordingly. 


12. The appeal is allowed. The suit is 
decreed in part. It is hereby declared that 
the’ plaintiff has 2/8rds shares in the dis- 
puted land. He do get joint possession 
thereof with the defendants Nos. 1 and 2. 
They are permanently’ restrained from 
interfering with the eras s joint posses- 
sion in the disputed land. 

18. In view of the fact of the case, the 
parties will bear their own costs through- 


out. 
Appeal allowed. 
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Nirmala Bala Dasi v. Sudarsan Jana 


A LR. 


(A) Specific Relief Act (1963), S. 10 — 
Contract Act (1872), Ss. 2 (h), 10 — Title 
suit compromised between parties plain- 
tiff agreeing to first offer land to defend- 
ant in the event of sale — Compromise 
was a concluded agreement enforceable 
by law — Fact that defendant could 
waive his right to purchase was not a cri- 
terion to determine whether there was a 
binding contract. AIR 1955 Cal 210 and 
AIR 1971 SC 1021, Foll, (1882) ILR 20 
All 209 (PC), Dist. (Paras 11, 12) 


(B) Specific Relief Act (1963), S. 15 — 
Suit for specific performance of contract 
by one of co-promisees — Maintainability 
— ((i) Contract Act (1872), S. 45; (ii) Civil 
P. C. (1908), O. 1, R. 6). 


It is of course, essential that when there 
are joint promisees all of them must be 
before the Court. But it is not essential 
that they must join as plaintiffs when one 
of such joint promisees files a suit for spe- 
cific performance as they can be made 
party defendants. In case however those of 
the joint promisees, who have been added 
as defendants, also intend to assert their 
right under the contract it may be neces- 
sary to transpose them as plaintiffs and 
the Court may have to give judgment in 
favour of all of them. But there is nothing 
in Section 15 of the Specific Relief Act 
1963 which forbids one of the joint pro- 
misees to institute a suit for enforcing a 
contract and on the contrary the words 
“any p thereto” appearing in clause (a) 
thereof clearly envisages that one or some 
of the joint promisees can institute such a 
suit. It therefore cannot be said that in 
absence of a specific averment in the 
plaint that the other promisees refused to 
join the plaintiff and proof of such aver- 
ment, the suit filed by one of joint-pro- 
misees was liable to be dismissed for non- 
joinder of parties. AIR 1960 Cal 187 and 


AIR 1939 PC 170, Foll. (Para 14) 
‘Cases Referred: Chronological Paras 
AIR 1971 SC 1021 13 
AIR 1960 Cal 187 14 
AIR 1955 Cal 210 10, 11 
AIR 1939 PC 170 14 


(1902) 2 KB 485:87 LT 359 Hughes v. 
Pump House Hotel Co. _ 14 
(1898) 2 QB 880: 67 LJ QB 821 Cullen v 
Knowles 14 
Caro} ILR 20 All 209 (PC) 10, 12 
(1879) 11 Ch D 121:40 LT 688 Luke v. 
South Kensington Hotel Co. 14 


Prabir Kumar Samanta, for Appellants; 
S. C. Das Gupta and Soumen Das Gupta, 
for Respondent No. 1. 
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JUDGMENT :— This appeal is by the 
defendants in a suit for specific perform- 
ance of contract, alternatively for injunc- 
tion. 


2. The case of the plaintiff/respondent, 
in short, is as follows: Abhoy Pada Jana 
was the owner of a holding com- 
prising an area of .62 acre and recorded 
in district settlement Khatian No. 212 of 
Mouza Agunshi Bhunera. Abhoy Pada 
died leaving behind six sons, 
namely, Rameswar, Prankrishna, Hare- 
krishna, Bharat, Kedar and Akhil as his 
heirs. Rameswar inherited .08 acre of the 
said property and made a gift of the same 
in favour of his second wife Nirmala Bala 
Jana (defendant No. 1) by a registered 
deed dated March 31, 1946. Nirmala Bala 
Jana instituted Title Suit No. 215 of 1961 
in the Court of the Munsiff, Uluberia 
against Sudarshan Jana (the plaintiff), the 
pro forma defendant Nos. 3.and 4 and one 
Basudev Jana in respect of the said land 
and structures thereon. The suit was ulti- 
mately compromised between the parties 
and it was stipulated in the solenama that 
if the defendant No. 1 intended to sell 
the aforesaid property or any part thereof 
in future she would first offer it at the 
prevailing market price to the other par- 
ties to the said solenama. In violation of 
the ‘above express term of the solenama, 
the defendant No. 1 sold the said property, 
described in schedule ‘Ka’ of the plaint, to 
Judhistir (the defendant No. 2) on March 
31, 1967 without first offering it to the 
plaintiff and the other parties to the sole- 
nama. On such averments the plaintiff 
prayed for specific performance of the 
contract, ` 


3. The plaintifs alternative prayer 
for injunction was founded on the aver- 
ment that in 1368 B. S. he purchased. .01 
acre out of the said plot (schedule ‘Kha’ 
to the plaint) and raised residential struc- 
tures thereon and that he had a right of 
way over. the ‘Ga’ schedule land of the 
plaint, which is a part and parcel of ‘Ka’ 
schedule. 


4. The defendants Nos. 1 and 2 con- 
tested the suit by filing a joint written 
statement wherein they denied the mate- 
rial allegations in the plaint. Their specific 
case is that the defendant No. 2 purchased 
the suit property from the defendant No. 1 
for a consideration of Rs. 3,500/- by a 
registered Kobala dated March 31, 1967 
and that before selling the property to the 
defendant No. 2, the defendant No. 1 had 
offered. it to the plaintiff at the prevailing 
market price but the latter refused to pur- 
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chase and that the defendant No. 2 was a 
bona fide purchaser of the property with- 
out notice of the earlier suit and the sole- 
nama allegedly filed in that suit. 

5. The learned Munsiff, Additional 
Court, Uluberia, who tried the suit, found 
that the defendant No. 2 was a bona fide 
purchaser for value without notice of con- 
tract and accordingly disallowed the pra- 
yer for enforcement of specific perform- 
ance of the contract made by the plaintiff. 
The alternative case made out by the 
plaintiff, however, found favour with him 
and he passed a decree for injunction as 
prayed for. 


6. Against the judgment and the dec- 
ree of the learned Munsiff the plaintiff 
preferred an appeal; and the defendant 
No. 2, in his turn, preferred a cross-objec- 
tion npr the finding of the learned 
Munsiff, in respect of the alternative case 
of the plaintiff. The learned Subordinate 
Judge, First Court, Howrah, disagreed 
with the finding of the learned Munsiff re- 
garding the main case made out by the 
plaintiff and allowed the appeal and grant- 
ed a decree for specific performance as 
prayed for. Consequently he also allowed 
the cross-objection preferred by the de- 
fendant No. 2. Hence this second appeal 
by the defendants. 


7. Mr. Prabir Kumar Samanta, the 
learned Advocate appearing for the appel- 
lant, raised three points in support of the 
appeal. He firstly contended that a plain 
reading of the solenama would clearly 
show that it was not a concluded contract 
and as such the question of passing a 
decree for specific performance of contract 
on the basis of the solenama could not. 
and did not arise. His second contention 
was that the suit at the instance of one 
of the co-promisees for specific perform- 
ance of the contract was not maintainable 
in absence of any pleading that the other 
co-promisees refused to join him as plain- 
tiffs and proof of such pleading. He lastly 
contended that the learned Court below 
erred in passing a decree for specific per- 
formance in favour of the plaintiff on the 
face of his positive admission that he was 
not ready and willing to purchase the pro- 
perty at the prevailing market price. Mr. 
Dasgupta, the learned Advocate appear- 
ing for the plaintiff/respondent, refuted 
all the above contentions raised by Mr. 
Samanta. Mr. Dasgupta also raised as a 
preliminary objection as to the maintain- 
ability of the appeal on the ground that 
all the pro forma defendants, were not 
a party-respondents in the instant 


appe: 
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. 8: To. appreciate -the first - contention’ 
“raised: by Mr. Samanta: it. will be ` neces- -- 

sary to’ detail some of the undisputed’ 

- facts and ` circumstances 


leading to the’ 
filing of the compromise petition and the 
decree passed iri terms thereof (Ext. 4). 


9. The property in dispute is‘a parcel. 


of land measuring .08 acre and included 
in the bastu plot No. 851. This ‘piece of 
land is a part of the bigger bastw plot re- 
corded'in plot No. 851 of Khatian 


‘No. 212. Rameswar and his five brothers 
‘were co-sharers of this plot. arid. the resi: 


dential building standing thereon. Rames- 
war ‘had four sons by’ his first. wife. 
namely, Suren, Basudeb (since deceased), 
Khagen and Jagannath. Sudarshan (the 
plaintiff) is the son of Suren while Judhis- 
tir (defendant No. 2) is the son of Kedar, 
one of the brothers of Rameswar. Jagan- 
nath, minor Khokaram (son of Khagen) 
and the heirs of Basudeb _ figure as the 
pro forma defendents in the suit out of 
which the instant appeal arises. Nirmala 
Bala, the second wife of Rameswar and 
the defendant .No. 1 in the suit, had ne 
issue. In Title Suit No. 215 of 1961 Nir- 
mala Bala prayed, inter alia, for a declara- 
tion of her title in respect of the. property 
in dispute and for a further declaration 


` that the.record of rights in respect thereof 


showing the names of the defendants of 
the said suit therein were not correct. 
That suit ended in a compromise and in 
the solenama the defendants, including 
Sudarshan Jana (the plaintiff herein), ad- 
mitted the title of the plaintiff, - namely, 
Nirmala Bala Devi, in respect of the dis- 


. puted property and also’ admitted that the 


entries in the record of rights in respect 
of the said property were incorrect and 
that it should have been. recorded in the 


- name of the plaintiff. The other relevant 


- term ot the solenama was that if Nirmala 


Bala intended to sell the said property in 
‘future the defendants. Nos. 1 to 4 will have 


the first choice of purchasing the same at 


the fair market. price and-if only they. 


declined to purchase, Nirmala Bala would 
be at liberty to sell it to others.. : 


10. Mr. Samanta contended that the 
said solenama was not a concluded con- 
tract and it only recorded some offers and 
counter offers made by the. parties. 
cording to Mr. Samanta the fact that the 
promisees were not obligated tò purchase 
the property when offered to them ‘clearly 


‘showed that it was not a concluded con~ 


tract. “Mr. Samanta ‘to bring . home his 


‘point relied ‘upon the judgment of this 
_Court’in the case of Baij Nath v. Kshetra 
“Hari Sarkar, reported in AIR .1955 Cal 210 
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ALR 
which has laid-down the -tests to ‘determine: 
whether an agreement: was concluded: or: 
not. He also relied upon the judgment: of” 
the Privy Council in the case of -Narain 
Das v. Ramanuj Dayal, reported in (1882) 
ILR 20 All 209. Considering the facts 
and circumstances of the instant case I am 
unable to accept the contention of Mr. 
Samanta. . 


_ 1l. Reading the terms of the compro- 
mise in the background of the above facts 
and circumstances appearing on the re-|’ 
cord there cannot be escape from the con- 
clusion that an agreement enforceable by 
law was arrived at between the parties. 
Nirmala Bala Dassi’s right to the property, 
which she obtained by gift from her hus- 


‘band, was clouded by the wrong entries 


made in the settlement record of rights, 
which compelled her to file the suit 
against her stepsons..To set at rest any 
controversy about her right to the pro- 
perty shé entered into a compromise 
whereby her stepsons acknowledged her| 
right and admitted that the entries in the 
record of rights were wrong, on condition} _. 
that if she wanted to sell the property in 
future she would first offer it to them to: 
enable them to purchase. at the prevailing~ 
market price. It is for this consideration 
that her sons entered into the compromise}. 
and consequently all the requirements to) ` 
make the said term of compromise an 
agreement enforceable by law, within the 
meaning of Section 2 (h) of the Contract 
Act, were fulfilled. The contention of Mr. 
Samanta that the fact that the  promisees 
to the said ‘contract, namely, the plaintiffs 
and the pro forrna defendants. could waive 
their right to purchase the property when 
offered indicated that the contract was not 
a concluded one cannot be accepted in 
view of: the judgment of this Court in the 
case of Baij Nath .(AIR 1955 Cal 210) 
(supra) on which Mr. Samanta himself 
relied. In paragraph 20 of the said judg- 
ment Renupada Mukherjee, J. speaking for! 
the Court stated as under :— 

“Mr. Gupta on behalf of the appellant 
contends that his client is not insisting 
upon proof of defendant’s title, and is- 
ready to take the property with such 
title as the defendant has got. In:other 
words the plaintiff is waiving his right of 
investigating defendant's title.. But subse- 
quent waiver of any of his rights by. . the 
plaintiff cannot afford any. criterion for 


‘determining whether there was. a binding _ 
“contract between himself and the defend- 
„ant dt the date of the alleged ‘contract. 


The true test for determining whether 


“there was such a binding contract is whe- 
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ther the parties were of one mind. on:all - 


‘material terms of the contract at the: time 
: -it is said to have -been finalised between 
them and whether they intended that the 
matter was closed and concluded between 
them.” os ‘ 
* 12. I have therefore no hesitation in 
concluding that the appellant No. 1 enter- 
ed into a contract with the plaintiff and 


others to offer the property to them first. 


for. purchasing in case she decided to sell 
the same. The case of Narain Das (1882 

ILR 20 All 209) (PC) (supra) is of no as- 
sistance to Mr. Samanta as on the facts 
presented before it the Court found that 
there was no contract or agreement be- 
tween the pecs: but only an expectation 
on each side. 

_ 13. The matter can be viewed from a 
different angle. At the time the solenama 
was executed the appellant No. 1 repre- 
sented that in case she wanted to sell the 
property in future she would first offer the 
same to the plaintiff and others to enable 
them to purchase the same at the market 
price. For such representation they ac- 
cepted the title of the plaintiff and also 
admitted that the record of rights were 
wrong and such acceptance and admission 
enabled the plaintiff to obtain the reliefs 

` prayed for in the earlier suit. In other 


words, for a representation that something ° 


-will be done in future, the person to 
whom the representation was made, acted 
upon’ it. Such a representation would 
amount to an agreement enforceable by 
‘law: and the person to whom the repre- 
sentation was made would be entitled to 
“ the equitable relief of specific performance 
of contract. This: position has been made 
amply clear by the following observation 
-of the Supreme Court in the case of Cen- 


tury SPE. and Mfg. Co. v. Ulhasnagar 
-'Municipality,- reported in AIR 1971 SC 
1021 :— 


“There is undoubtedly a clear distinc- 
tion between a representation of an exist- 
ing fact and a representation that some- 
thing will be done in future. The former 
may, if it amounts to a representation as 
to some fact alleged at the time to be 
actually in existence, raise an estoppel, if 
another person alters his position relying 
“upon that representation. A representa- 
tion that something will be done in the 
future may result in a contract, if another 

: person to whom it is addressed acts upon 

- it. A representation that something will be 

‘done in future is not a representation that 

. it is true when made. But between a-re- 


ı presentation of a fact which is untrue and. 
‘a representation express. or-implied — to : 
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-do. something .in future; there is: no-:‘clear 
antithesis.: A representation that some- 
thing will be done in future may involve .- 


an existing - intention to act in future in 


the manner represented. If the-represeuta- 

tion is acted upon by another person it 

may, unless the statute governing the per- 

‘son making the representation provides 

otherwise, result in an agreement entorce- 

able at law; if the statute requires that 

the ‘agreement shall be in a certain- form, 

no. contract may result from the repre- 

sentation and acting therefor but the law 

is not powerless to raise in appropriate 

cases an equity against him to compel- 
performance of the obligation arising out . 
of his representation.” 


14.' The second contention of Mr. 
Samanta, in my view is one of form not of 
substance. It is of course, essential that 
when there are joint promisees all of them 
must be before the’ Court. But it is not 
essential that they must join as plaintiffs 
when one of such joint promisees files a 
suit for specific performance as they can 
be made party defendants. In case how- 
ever those of the joint promisees, who 
have been added as defendants, also in- 
tend to assert their right under the con- 
tract it may be necessary to transpose 
them as plaintiffs and the Court may have 
to give judgment in favour of all of them. 
But there is nothing in Section 15 of the 
Specific Relief Act 1963 which forbids one 
of the joint promisees to institute a suit 
for enforcing a contract and on the contra- 
ry the words “any party thereto” appear- 
ing in clause (a) thereof clearly envisages 
that one or some of the joint promisees 
can institute such a suit. If the intention] 
of the legislature was that the joint pro- 
misees should have to be clubbed together 


‘as plaintiffs it could have read “either 
party thereto” instead of “any party 
thereto”. In that view of the matter 


I am unable to accept - the contention of 
Mr. Samanta that in absence of a specific 
‘averment in the plaint that the other pro- 
misees refused to join the plaintiff and 
proof of such averment, the suit was liable 
to be dismissed for non-joinder of parties. 
In the instant case all the other joint pro- 
misees had been made party defendants 
and nothing prevented then from being 
added as plaintiffs so -as to-enable them 
to assert their right under the contract and 
to obtain the relief which the plaintiff 
asked for, jointly with. him. . Any dispute 
the purchasers may. have. amongst them- 
selves in such a-case, was not for the 
Court to decide in the suit, nor was the 
Court being.asked to make .a-new contract 
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for the parties. On the contrary, the Court 
was being asked to enforce the contract 
as it was originally made. The decision of 
` this Court in the case of Smt. Katip Bibi v. 
Fakir Chandra, reported in AIR 1960 
Cal 187, on which Mr. Samanta relied, is 
of no assistance to him; on the contrary, 
on reading the same I find that it sup- 
ports the view I have taken. In that case 
the promisee was one and after his death 
all his heirs were not joined as parties, It 
was in that context that this Court held 
that one or more of the several heirs of 
the original promiseee, a single individual, 
could not by himself or themselves insti- 
tute a suit for specific performance of the 
contract and reconveyance by making the 
remaining heirs as defendants to the suit 
as on the death of the original promisee 
his heirs did not become themselves seve- 
ral joint promisees, While so deciding this 
Court specifically pointed out that the 
position would have been otherwise if 
there were several joint promisees. Re- 
liance in this connection may also be 
placed on the following passage from the 
judgment of Privy Council in the case 
of Monghibai v. Cooverji Umersey, re- 
ported in AIR 1989 PC 170 :— 


“It has long been recognized that one 
or more of several persons jointly interest- 
ed can ne an action in respect of joint 
property and if their right to sue is chal- 
lenged can amend by joining their co- 
contractors as plaintiffs if they will con- 
sent or as co-defendants if they will not. 
Such cases as (1879) 11 Ch D 121 and 
(1898) 2 QB 880 are examples of this 
principle. Nor indeed would it matter that 
a wrong person had originally sued 
though he had no cause of action: See 
1902) 2 KB 485. Once all the parties are 

efore the Court, it can make the ap- 
propriate order and should give judgment 
in favour of all the persons interested 
whether they be joined as plaintiffs or de- 
fendants.” 


- 15. That brings us to the last conten- 
tion of Mr. Samanta. Relying upon the 
following statement made by the plaintiff 
(P. W. 4) in cross-examination “I am not 
willing to pay Rs. 8,500/- as the price of 
the property. I am ready to pay Rs. 500/- 
as the price of the property and not more 
than that”, Mr. Samanta submitted that 
the learned Court below was not justified 
in allowing the plaintiff's prayer for speci- 


fic performance of the contract as he ex- 


pressed his unwillingness to purchase the 
property at the prevailing market price. 
Read in isolation the above statement 
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made by the plaintif undoubtedly sup- 
ports the contention of Mr. Samanta but 
the evidence of the plaintif when read as 
a whole negatives the same. The plaintiff 
was all along asserting that Rs. 3,500/- 
shown as the price of the property in the 
conveyance executed by the appellant 
No. 1 in favour of the appellant No. 2 was 
a highly inflated figure and market value 
of the property was not more than Rupees 
600/-. It is in that context that the plain- 
tif made the above statement while 
reiterating that he was always ready and 
willing to purchase the property at the 
market price. I, therefore, find no sub- 
stance in this contention of Mr. Samanta. 


16. In view of the above discussions, 
the appeal fails and the same is hereby 
dismissed. No order therefore is ETE 
on the application filed by the plaintif- 
respondent challenging the maintainabi- 
lity of the appeal which stands disposed 
of. In the circumstances of the case, there 
will be no order as to costs. 


Appeal dismissed. 
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R. T. PYNE, J. 
Smt. Ashalata Pal, Applicant v, State of 
West Bengal, Respondent. 
Matter No. 125 of 1979, D/- 12-5-1980. 


Constitution of India, Arts. 226, 298, 299 
=- West Bengal State Lottery Rules (1968), 
Rr. 19 (2) and 4 (2) — Theft of prize-winn- 
ing ticket — Refusal of claim on ground 
of failure to produce original ticket — 
Purchaser has only a contract in his favour 
and not a right to property — No writ 
lies to enforce such contractual right. 


By purchasing the lottery tickets from 
the Director of State Lotteries the pur- 
chaser enteres into a contract the terms 
and conditions whereof are as contained 
in the ‘Lottery Rules.’ Those terms and 
conditions are binding upon the parties 
to the contract. The State is entering into 
the contract with the purchasers of tickets 
upon terms. and conditions as contained in 
the said Rules. The prizes to be declared 
on the tickets are guaranteed by the Gov- 
ernment. Therefore, if there is any viola- 
tion of any terms and conditions of such 
contract or of the guarantee then appro- 
priate course for the aggrieved person 
i. e. the purchaser of a lottery ticket would 
be to obtain appropriate relief under the 
law and for the same he cannot invoke 
the constitutional writ jurisdiction of the 


EX/FX/C659/80/GDR 
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Court. The purchaser cannot be said to 
have acquired any right to property for 
the infringement of which he can invoke 
the constitutional writ jurisdiction or is 
-entitled to a writ. Case law relied on. 
(Para 18) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1498 14, 16 
AIR 1977 SC 2149 14, 16 
AIR 1976 SC 1455: 1976 Lab IC 1012 18 
AIR 1975 SC 1121:1975 Tax LR 1569 


14, 16 
1975 Lab IC 466 (Delhi) 14 
AIR 1966 SC 334 14 
AIR 1966 SC 1637 16 
AIR 1962 SC 263 16 
AIR 1959 SC 735 16 
AIR 1958 SC 328 18 
AIR 1958 SC 582 16 
AIR 1954 SC 119 13 
(1909) 10 Cal LJ 91 18 


H. Ganguly with R. N. Dutt, for Appli- 
cant; Amal Dutt, for Respondent. 


ORDER :— The petitioner is a register- 
ed dealer having registration No. 3925 of 
West Bengal State Lottery for selling West 
Bengal State Lottery tickets and she car- 
ries on such business in her retail shop 
situated at No. 89 Bipin Behari Ganguly 
Street, Calcutta-12. According to the peti- 
tioner the terms and conditions of such 
dealership and agency are that the Direc- 
tor of State Lottery would sell and the 
dealer would purchase such numebr of 
lottery tickets as may be requisitioned by 
the dealer, on payment of full price there- 
of according to the face value of such 
tickets. After such purchase the dealer 
would become the absolute owner or all 
tickets so purchased by him/her and would 
be entitled to sell and transfer them from 
his/her shop-to his/her customers by rea- 
lising the face value. It is stated by the 
petitioner that the tickets so purchased by 
the dealer but which would remain unsold 
by him are not returnable to the Directo- 
rate of the State Lottery. The dealer’s re- 
-muneration is a certain fixed amount on 
the value of each price, if there is any 
prize-winning ticket at all amongst the 
tickets purchased by the- dealer. 


%. The petitioner in course of her said 
business and as dealer of tickets purchased 
600 tickets in a lot from the Director of 
State Lotteries paying full price thereof 
and as such she acquired full ownership 
and complete title in respect of the tickets 
so purchased by her. The above Pare 
is covered by Bill No. 70156 dated January 
7, 1978. The tickets were purchased by the 
petitioner for the purpose of selling them 
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in course of her business from her gaid 
place of business. It is further stated by 
the petitioner that she could not sell a 
single ticket from the said bunch of 600 
tickets as the same was stolen from the 
selling counter of the petitioners shop on 
the very day of its purchase while she, 
the petitioner, along with her daughter 
was busy in selling tickets of the other 
State Lotteries at the said counter. On 
the very same day immediately after such 
theft the petitioner lodged a police diary 
(report) in the local police station at Muchi- 
para being G. D. Entry No. 1359 dated 
January 17, 1978. Thereafter, on January 
19, 1978 the petitioner informed about the 
fact of the theft of the said 600 tickets to 
the Director of the State Lottery, West 
Bengal as also of the fact that the peti- 
tioner could not sell a single ticket out 
of the said lot i. e., 600 tickets. 


3. On January 21, 1978 158rd draw of 
the lottery was held and in that draw 
Ticket No. X-107811 became the winning 
ticket of the first prize. According to the 
petitioner the said ticket was within the 
said lot of 600 tickets which was stolen 
from the selling counter of the petitioner's 
shop. The petitioners case is that as the 
legal title to the said prize winning ticket 
vested in the petitioner and was not trans- 
ferred by her she placed her claim for 
the first prize with the Director of State 
Lottery on April 25, 1978. Because of the 
above theft the petitioner was however 
unable to produce the said ticket at the 
office of the Director, State Lottery as re- 
quired by Rule 19 (2) of the West Bengal 
State Lottery Rules of 1968. The Director 
by his letter dated April 25, 1978 refused 
to recognise the petitioners claim or to 
make payment to the petitioner on the 
ground that the original ticket was not 
produced by the petitioner in compliance 
with the above rule. The petitioner in the 
instant writ ig arena has challenged the 
said order or decision of the Director of 
the State Lottery and for an appropriate 
writs for cancelling same. The petitioner 
has also prayed for a direction upon the 
respondents to pay the first price of the 
158rd draw to the petitioner. 


4. In her petition the petitioner has 
challenged the said order of the Director 
on the following grounds :— 


“(a) The letter dated 25-4-78 of the 
Director of State Lottery West Bengal is 
illegal, ultra vires, wrong and hence liable 
to be cancelled, withdrawn and quashed. 

(b) Rule 19 (2) of the West Bengal State 
Lottery Rules, 1968 should be declared to 
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be a rule of-procedure for convenience of 


business and should not be treated as-a.- 
bar to the- exercise of the. fundamental. 
right of property, guaranteed under. Arti-. 
‘cle 19 (1) (£) of the Constitution of India. .. 


(ce) The interpretation sought to" be put 
by the authorities in charge of the West 
Bengal Lottery upon Rule No. 19 (2) men- 
` tioned above is illegal, ultra vires and not 
tenable and is not binding upon your 


petitioner as it offends the principle of 


natural justice. 


(d) It is fundamental principle of law 
of interpretation that every Rule should 


be so interpreted if possible as to avoid’ 
illegality and conflict with the laws of the’ 


land in force and that this elementary 
ponele of Law has not been followed 
y the respondents in the instant case. 

(e) For that in case the aforesaid 
Rule 19 (2) of West Bengal State Lottery 
Rules 1968 is found to debar any rightful 
claimant from enforcing his claim’ with- 
out producing the relevant ticket under 
¢ircumstances beyond his control, the said 
rule is liable to be declared ultra vires and 


void and as such it is liable to be struck > 


down.’ f ve 

5. In this application the respondents 
have not used any affidavit-in-opposition 
_ but at the hearing it has been submitted 
on their behalf that the- respondents do 
not admit the allegations in the petition 
save and except what are matters of re- 
cord, On behalf of the respondents this 
case was argued on the basis of the allega- 
tions’ contained in the petition. 


6. Inasmuch as inthe instant case we 
are concerned with the West Bengal State 
Lottery Rules, 1969 


_ vant provisions thereof may be made. 

7. By Notification No. 297-F/4L-19/68 
dated 18th January 1969 the Governor 
made the said Rules. . 

_ §.° Rule 2 provides that the West Ben- 
gal State: Lottery shall be administered by 
the Director of State Lotteries, West Ben- 
gal, Calcutta under the control ‘of the 
Government of West Bengal. an ad 


9. Rule 4 (2). provides that —-. “All. 


prizes are guaranteed by the Government.” 
..10. “Rules 19, 20 and 21 deal with pay- 
ment of ‘prizes and they are as follows = 

“19. (1) The winners of prizes shall claim 
the prize amounts: from ‘the Director. The 
first and ‘the second. prizes may be-handed 


-7 ver: at ceremonial functions “which may- 
 -be: organised.‘for ` this , purpose- by - the _ 
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(as modified up-to, 
November 1973) (hereinafter referred -to . 
as ‘Lottery Rules’), a reference to the rele- . 


‘ing of lottery tickets. 


OAT RS, : 
Director as soon: after the conclusion of. . 
the draw as may be possible. ee. 
(2) Prizes shall be awarded direct to the ` ` 
winners only on surrendering the prize-. 
winning tickets at the office of the Direc- ` 


tor. The persons who will actually produce’ 


the prize-winning tickets shall be deemed . 
to be the purchasers of the tickets - and,- 
therefore, the prize-winners. Prizes may 
be paid in person or sent by post through. 
the Reserve Bank of India drafts or che- 
ques on receipt of the prize-winning ticket 
as well as a signed receipt in the prescrib- 
ed form. ae 

20. The period within which all claims 
must be lodged, the officers before whom - 
such claims will have -to be lodged for- 
either the final draw or the interim draw. 
will be fixed by the State Government and 
notified in the Official Gazette. 

The Director, however, shall have the 
discretion to consider even a technically . 
and slightly time barred claim provided he’ 
is otherwise satisfied that there are good- 
and sufficient grounds beyond the ‘control. 
of the claimant for delay of the same. ^`: 

21. The Government shall not recognisé 
the resale in full or in part of a ticket or 
any transfer thereof.” 

li. Rule 23 provides that — “If ‘any 
question arises as to the interpretation: of 
any of these'rules or in regard to any mat- 
ter not expressly providéd ‘for in ‘these’ 
rules, the matter shall be referred to the 
Government and the decision of the Gov- ‘ 


ernment thereon shall be final.” E 


12. ‘Counsel for the petitioner has sub; 
mitted that as the said-ticket got the first 


‘prize the petitioner has. a claim to the - 


same and such claim amounts to a funda- 
mental right under Article 19 (1) (£). of the. - 
Constitution. It has been further submit- 


ted that the notification regarding Lottery . ` 


Rules issued pursuant to some constitu- 
tional right vested in the State. By issuing 
such. ‘notification the Government. has 
brought into existence a profession -of sell- 
By the impugned 
Rule 19 (2) fundamental right of carrying ` 
on profession -has been and is being in- 
fringed and that would amount to viola- - 
tion of Article 19 (1) (g) of the Constitu- 
tion of India. Counsel’s further submission ~- 


-is that the contractual right is a property . 


within the meaning of the said Article. It 
has also’ been submitted that the proce- 
dure laid down in Rule 19 (2) puts an un-_ 


- reasonable restriction on the fundamental - 
right, ‘especially in case of theft of” ticket - : 
. against .which State-is:duty bound ‘to-pro- |. 


tect the pétitioner. According. to .counsel - 
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the petitioner's fundamental right to pro- 
perty is the right to get prize because her 
ticket is the prize winning ticket and by 


refusing to pay the prize-in respect of the.. 


said ticket the -petitioner’s fundamental 
right to property has been infringed. It is 
also submitted that after the prize is dec- 
lared the matter has gone out of the realm 
of the contract and has become the - pro- 
perty. It is also the submission of the 
counsel that Rule 19 (2) is only .a method 
of disbursement and as such as a proce: 
dural matter and it affects the fundamen- 
tal right of the petitioner in the instant 
case. 

18. In support of his above submission 
petitioner's counsel has relied upon the 
following cases, to wit, Dwarkadas Shri- 
nivas v. The Sholapur Spinning & Weav- 


ing Co. Ltd., AIR 1954 SC 119, Bechu, 


Singh v. Bichcha Ram Sahu, (1909) 10 Cal 
LJ 91; Mumbai Kamgar Sabha, Bombay v. 
M/s. Abdulbhai Faizullabhai, AIR 1976 


SC 1455 and Bombay Dyeing & Manufac- 


turing Co. Ltd. v. State of Bombay, AIR 
1958 SC 828. He has also relied. upon.a 
passage at pages 634-635 of D. Basu’s 
Commentary on the Constitution of India 
(4th Edn.). 2 , N 


14. Counsel for the respondents has 
submitted that the Government has been 
carrying on the business of lottery by vir- 
tue of the powers conferred under Arti- 
cles 298 and 299 of the Constitution. By 
selling tickets of the lottery the Govern- 
maent enters into a contract with different 
parties i. e. purchasers on the terms and 
conditions ‘contained in the said Rules: In- 
asmuch as‘ these Rules are the terms and 
conditions governing the contract as afore- 
said any infringement thereof cannot be 
‘challenged by a writ petition. Being pure 
and simple case of a bréach of contract 


the petitioner cannot invoke the writ juris- 


diction in respect thereof. According to 
counsel a right arising out of contract be- 
tween parties is nota constitutional or 
statutory right. A breach of contract -by a 
contracting party (be it the :Governmént 
or a public authority) cannot furnish’ a 
cause of action for a writ petition under 
Article 226 of the Constitution. - It is fur- 
ther submitted that so far as the Govern- 
‘ment is concerned under Rule 4 (2) it is 
‘only a guarantor and if. there isa breach 
of the guarantee’ then appropriate pro. 
- ceedings can be ‘taken against it‘but that 
right cannot be enforced by a ‘wrif. In 
_ support of his submissions the counsel has 
- relied upon the cases of Lekhraj Sathram- 
das’ Lalvani v. N. M: Shah, Deputy Cus- 
todian-cum-Managing Officer... Bombay; 


Ashalata Pal v. State 
AIR 1966 SC 384: Har Shankar v. Dy. Ex-. 


the petitioner has onl 


‘right cannot be enforced by a writ. 
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cise and Taxation Commr., AIR 1975 SC 
1121; ‘Radha Krishna ‘Agarwal v. State of 
Bihar, AIR 1977 SC 1496; Bihar Eastern . 
Gangetic Fishermen Co-operative Society 
Ltd. v..Sipahi Singh, AIR 1977 SC 2149 ` 
and Ratnakar Vishwanath Joshi v. Life 
Insurance Corporation of India, 1975 Lab 
IC 466 (Delhi). 

15. The question that arises for con- 
sideration in this case is whether the peti- 
tioner by this writ application is trying ta 
enforce any contractual right. 


16. It is now well settled by a series 
of decisions of the Supreme Court that if 
a right under a 
contract and not a right of property such 
Fur- 
ther, a law which ‘affects or varies any 
right under a contract cannot for that rea- 
son be said to be invalid as unreasonable 
on the ground of infringement of a funda- 
mental right guaranteed under Arti- 


, cle 19 (u (f) of the Constitution. Under 


Indian Constitution, unlike the Constitu- 
tion of the United States, a contractual 
right is not considered as a right of pro- 
perty. It has also been held that purely 
gape ne ape created by contract cannot 

e enforced by a writ. . A writ petition is 
not an appropriate remedy for enforcing - 
contractual obligation. Further, obligation 
flowing from a contract is not binding or 
enforceable by a writ of mandamus. After- 
the State or its agents have entered into 
the field of ordinary contract the relations 
are no longer governed by the constitu- 
tional provisions but by legally valid con- 
tract which determines rights and obliga- 
tion of the parties inter se. In such cases 
no question arises of violation of any con- 
stitutional provisions. In this sphere ‘affect- 
ed parties can only claim rights conferred: > 
upon them by the contract and are bound 
by the terms of the contract only unless 
some statute steps in and confers ‘some 
special statutory power or obligation on 
the State in the contractual field which is 
apart from contract. Therefore, in‘case of 
breach of contract no writ lies. Ifa party 
has only a contract in its favour and not a 
right to property no writ would lie to en- 
force such ‘contractual right. See ‘Har 
Shankar v. Dy. Excise and Taxation 
Commr., AIR 1975 SC 1121; Bihar Eastern * 
Gangetic Fishermen Co-operative Society 
Ltd. v. Sipahi Singh, AIR 1977 SC 2149; 
Radhakrishna Agarwal v. State of Bihar, 
AIR 1977 SC 1496; Anwar ‘Khan Mehboob 
Co. v. State of Madhya Pradesh, ATR 1966 
SC-1637; Mahadeo v. State of Bombay, 
AIR 1959 SC 785; “Raghubar' Dayal Jai 
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Parkash v. Union of India, AIR 1962 SC 
263 and Smt. Shantabai v. State of Bom- 
bay, AIR 1958 SC 589. 


17. The question involved in the 
instant application is to be considered in 
ae light of above well established princi- 
ples. 


18. In the instant case by purchasing 
ithe lottery tickets from the Director of 
State Lotteries the petitioner entered into 
‘a contract the terms and conditions where- 
of are as contained in the ‘Lottery Rules’. 
Those terms and conditions are binding 
lupon the parties to the contract. The 
State is entering into the contract with the 
Purchase of tickets upon terms and con-. 

itions as contained in the said Rules. The 
prizes to be declared on the tickets are 
guaranteed by the Government. (See 
Rule 4 @) ). Therefore, if there is any vio- 
lation of any terms and conditions of such 
contract or of the guarantee then appro- 
priate course for the aggrieved person i. e. 
the purchaser of a lottery ticket would be 
to obtain appropriate relief under the law 
and for the same he cannot invoke the 
constitutional writ jurisdiction of the 
Court. In the instant case the petitioner 
cannot be said to have acquired any right 
to property for the infringement of which 
she can invoke the constitutional writ 
jurisdiction or is entitled to a writ. 


19. In the aforesaid view of the matter 
the application fails. This application is, 
therefore, dismissed. Rule Nisi is dis- 
charged. There shall however be no order 
as to cost. 








Application dismissed. 
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CHAKRABARTI, JJ. 

The Hong Kong and Sanghai Banking 
Corporation, Petitioner v. Life Insurance 
e of India and others, Respon- 

ents. 


Civil Order No. 3627 'of 1979, D/- 6-3- 
1980. 


Civil P. C. (1908), S. 47 — Power of 
executing court te go behind decree — 
Final decree passed in mortgage suit by 
first mortgagee — Compromise between 
J. D. and first mortgagee decree-holder 
affecting prejudicially rights of puisne 
mortgagee under the décrees — Execut- 
ing Court has no jurisdiction to record 
such compromise. 


DX/DX/B727/80/VBB 





Hong Kong & Sanghai Banking Corpn. v. L. I. C. of India 


A.I. R. 


Fhe executing Court could not go be- 
hind the final decree (passed in a mortgage 
suit by the first mortgagee) and record a 
compromise contrary to the terms of the 
said decree and to the prejudice of the 
puisne mortgagee’s rights under the 
decree. (Para 17) 

True that the judgment-debtors have 
consented to the compromise, but since 
the puisne mortgagee has also certain rights 
under the decree, the latter is entitled to 
show that such a compromise is likely to 
prejudice his rights however inchoate they 
may be, (Para 15) 

In the instant case, the recording of the 
compromise to all intents and purposes 
had the effect of varying the terms of- the 
prane decree which had subsequent- 
y been made final. This, the Executing 
Court has no jurisdiction to do. 

(Para 17) 

Sudhin Das Gupta and Kishori Mohan 
Pal, for Petitioner; R. K. Banerjee, P. N. 
Chandu and M. K. Bose, ‘for Respondent. 


B. C. CHAKRABARTI, J. :— This revi- 
sional application which has been heard 
on notice to the Opposite Parties, is direct- 
ed against an order dated July 3, 1979 
passed in T. Ex. Case No. 17 of 1975 of 
the 2nd Court of learned Sub-Judge at 
Alipore. 


2. Facts leading to the impugned 
order are not very much in dispute an 
may be briefly stated thus : 


The plaintiff-opposite party No. 1 insti- 
tuted T. S. No. 40 of 1960 of the 2nd Court 
of Sub-Judge at Alipore against Opposite 
Party No, 2 Sabitri Debi Jhajaria, and 
Nanda Kishore Jhajaria predecessor in 
interest of Opposite Parties 3 to 9 for a 
sum of Rs. 3,98,402.74P. due on account 
of mortgage and interest, for a declara- 
tion that premises No. 12 Sunny Park, Cal- 
cutta was validly mortgaged to the plain- 
tiffs dues and for usual mortgage decree 
under O. 34 of the Civil P. C. with ancil- 
lary reliefs. The petitioner Hong Kong 
and Shanghai Banking Corporation was 
impleaded in the said suit as a second 
mortgagee of the suit property. The peti- 
tioner filed a written statement alleging 
that the Opposite Party No. 2 executed a 
simple mortgage on Apr. 21, 1961 by way 
of security for the debt to the tune of 
Rs. 4,00,000/-. The petitioner also claimed 
a decree for the sum with interest. By 
judgment and decree dated July 26, 1965 
the suit was decreed in a ey 
form directing defendants 1 and 2 to pay 
Rs. 8,98,402.74P. to the plaintiff (O. P. 
No. 1) together with interest at 64% per 
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annum from the date of institution of the 
suit till realisation, within 6 months. In de- 
fault the plaintiff would be entitled to 
apply for a final decree for recovery of 
the amount by sale of the mortgaged pro- 
perty. The decree further directed pay- 
ment of Rs. 4,00,000/- to the defendant 
No. 8 (petitioner before us) within six 
months. The decree also directed that the 
money realised by sale shall first be ap- 
plied towards payment of the dues of 
plaintiff and the balance shall be applied 
in payment of the amount due to the de- 
fendant No. 38. 


8. The contesting defendants 1 and 2 
preferred an appeal, being F. A. No. 208 
of 1966 of this Court and the appeal too 
was dismissed in July, 1971. The time for 
payment however was extended by six 
months from the date of the judgment. 

4. Nothing having been paid under the 
preliminary decree, a final decree for sale 
was passed in August, 1974. 


5. The final decree was put into execu- 
tion by the plaintiff-Opposite Party No. 1 
which was registered as Title Execution 
Case No. 17 of 1975. 


6. On June 16, 1979, the plaintiff- 
Opposite Party No. 1 and Opposite Par- 
ties Nos. 2 to 7 filed a joint petition of 
compromise. In the said petition total dues 
up to June 18, 1979 was calculated at 
Rs. 8,83,619.79P. The J. drs. agreed to pay 
interest at the rate of 11%% per annum. 
‘The J. drs. further agreed to pay Rupees 
1,00,000/- immediately and the balance 
dues in 36 monthly instalments of Rupees 
25,843.80P. The petitioner meven, at 
the hearing of the said petition for record- 
ing compromise contending inter alia that 
the Executing Court could not go behind 
the final decree and record a compromise 
contrary to the terms of the said decree 


(Contd. où Col. 2) 


Outstanding principal 
Interest on outstanding 
principal amount up to 
7-4-1960 (date of suit) 


Decretal amount costs 
awarded in the decree 


Interest on Rs. 3,98,402:74 - 
from 8-4-1960 to 15-6-1979 


Less lump sum paid on 
15-6-1979 vote 
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and to the prejudice of the petitioner's 
rights, under the decree. 


7. The learned Subordinate Judge by 
the impugned order overruled the conten- 
tion of the petitioner holding that the first 
mortgagee is entitled to come to terms 
with the mortgagor towards liquidation of 
the debt and the petitioner being a puisne 
mortgagee is not entitled to oppose the 
recording of such compromise. The Ex. 
Case was accordingly disposed of in terms 
of the compromise. Being aggrieved the 
petitioner has preferred the present revi- 
sional application. 


8. Mr. Das Gupta appearing in support 
of the application argued that the effect 
of the compromise is to supersede the 
final decree in regard to the total sum due 
to the Opposite Party No. 1, the rate of 
interest and the time for sale thereby nul- 
lifying the rights of the petitioner under 
the final decree. It was also contended 
that the executing Court had no jurisdic- 
tion to extend the time provided in the 
decree for payment of the mortgage dues, 
after the final decree had been passed. 


9. Mr. Banerjee on the other hand 
argued that the petitioner being a puisne 
mortgagee has very limited rights and is 
not. at any rate entitled to oppose a com- 
promise as between the prior mortgagee 
and the mortgagor. He also contended 
that there has been no error in the matter 
of calculation of interest resulting in in- 
flation of the total amount payable to the 
Opposite Party No. 1 in terms of the 
decree. 


10. The amount admitted due up to 
18-6-1979 according to the terms of settle- 
ment is Rs. 8,88,619,79P. This figure has 
been worked out in the following man- 
ner :-— 


.e» Rs. 3,00,000.00 


wee. Rs. 98,402.74 
Rs. 8,98,402.74 
w... Rs. 7,489.96 


weve Bs. 405,892.70 
Rs, 4,77,727.09 
wee. Bs. 8,83,619.79 
we. Rs. 1,00,000.00 
Rs. 7,83,619.79 
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sum in instalments and further agreed to 
pay interest at the rate of 11%% per 
annum, ' a 
12. In the affidavit-in-opposition in 
para. 12 it is stated as follows: ee 


_ “This amount of Rs. 7,83,619.79 has been . 


turned to decretal principal as per com- 
promise effected on 18-6-79 over which 
‘interest at the rate of 112% has been 
agreed to be paid and approved by the 
learned Court”. ` ; 

13. Itis clear. from the statement of 
accounts that interest on Rs. 3,98,402.74 
from the date of the suit up to the date of 
compromise came to Rs. 4,77,727.09 and 
the sum of Rs. 7,83,619.79 (after deducting 
the sum of Rs. one lac) includes this 
amount of interest. When the compromise 
further provides that the decree-holder 
will get interest on the entire amount it 
amounts to grant of interest on interest. 
There cannot be any question of awarding 
interest on interest amounting to Rupees 
4,77,727.09. Nor is the decree-holder en- 
titled to interest on costs after deletion of 
the relevant provision by the Civil Proce- 
© dure Code (Amendment) Act of 1956. The 
Court under the provisions of O. 34, 
R. 11 (b) may award subsequent interest 
on the aggregate of the principal sums 
specified in Cl. (a) and not otherwise. The 
admission of the Opposite Party as quoted 
hereinbefore makes it clear that interest 
has been claimed and sanctioned by the 
Court to an extent not covered by the 
Statutory provisions. 


14. The calculation of interest in the 
manner as has been done has resulted in 
fixing the amount due at a figure which 
exceeds the amount that -could be legally 
claimed under the statutory provisions. 
These apart, the agreement to pay the 
sum of Rs. 8,88,619.74 less Rs. J lac al- 
ready paid, by 86 instalments of Rupees 
25,843.80 has resulted in enhancement of 
the dues by reason of calculation of inte- 
rest at the rate of 11%% per annum. In 
fact 36 instalments at the above rate gives 
a figure of Rs. 9,30,376.80 besides the sum 
of Rs. 1 lac already paid. Consequently a 
liability to the tune of Rs. 10,30,376.80 
was admitted though according to their 
own calculation it should have come to 
Rs. 8,83,619.79P. i 


15. True that the J. drs. (O. Ps. 2-9) 
have consented to it but since'the . peti- 


tioner has also certain rights under the | 


decrée, the petitioner ‘is entitled to. show 
that such a compromise is likely to pre- 
ljudice his rights however inchoate’it may 


Hong Kong & Sanghai Banking Corpn. y.-L. I. C. of Iadia 
“11. The mortgagor agreed to pay this. 





be entitled to recover from defendants 1 


and 2 a sum of Rs, 4,00,000/- and that the. . 
money realised by sale. shall be applied - 


after deduction therefrom the expenses of 
the sale, in payment of the amount pay- 
able to the plaintiff and the balance, if 


any, shall be applied in “payment of the - 


amount due to the defendant No. 3. Noth- 
ing having been paid, there was a final 
decree for sale dated Sept. 28, 1974. The 
decree therefore gives the puisne mort- 
gagee impleaded in the prior mortgagee’s 
suit a relief in the sense that he is declar- 
ed entitled to obtain satisfaction of his 
dues out of the surplus sale proceeds, if any, 
be left after satisfying the plaintiff's dues. 
He has therefore at least a problematic 
benefit of finding something left over 
Such a benefit, however, inchoate, pro- 


blematic or remote it may be, cannot bef 


undone by some arrangement entered 
into by the prior mortgagee and the mort- 
gagor. Such arrangement certainly works, 
prejudicially to the puisne mortgagee in 
the sense that it defers, if not prevents a 
sale in order to work out the respective 
rights of the parties. š 
- 16. This apart, the erroneous calcula- . 
tion of interest has resulted in fixing the 
amount due at a higher figure with. the 
result that if the property be sold and the 
sale proceeds are applied to the payment 
of the dues of the plaintiff, the balance 
available would necessarily be less than 
what it should have been. This also is a 
prejudice to the rights of the petitioner. 


17. _ In our opinion the recording of the 
compromise to. all intents and purposes 
has the effect of varying the terms of the 

eliminary decree which has subsequent- 
y, been made final. This, the Executing 


ourt has no jurisdiction to do. 


- 18. In that view of the matter, the re- 


visional application ought. to succeed. The 
impugned order is accordingly set aside. 
The payment so far made pursuant to the 
compromise and in terms of our order 
dated. Nov. 20, 1979 shall be deemed to be 
adjusted towards the decree. 

19.- There shall be no order for costs. 


` ANIL K. SEN, J.:— I agree. 
Revision allowed. 
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ASTER... 
be. The preliminary decree directs- that/ : 
the defendant No. 3. (petitioner -here) shall! 


y 


.. | AIR 1986 CAECUTTA:269. >... 
ACN. ‘SEN, C. J. AND S. C. GHOSE; Je: 
' Show View Tea Co. Pvt. Ltd., Appellant 


v. West Bengal Tea Board Development 
Corb. Ltd., Respondent. 


Appeal No. Nil of 1980, (Suit No. 91L-A 


of 1979), -D/- 5-8-1980 

Civil ee C. - (1908), “o. 40, - R 2 and 
O..39, R. 1-— Remuneration — Receiver 
has no right or lien on „properties not in 
- the seisin of the Court — Application be- 

ing one also under O. 39, R. 1 final orders 
were not made, . 
- Prima facie the Receiver’s right ` to be 
_ indemnified out-of- the assets over which 
he had been appointed Receiver or Mana- 
ger and had incurred expenses in connėc- 
tion with the discharge of his duties cast 
upon him by the order of appointment is 
confined to such assets as remain in the 
custody of the court. In the instant case 
the properties over which the respondent 
was appointed manager was not in the 
seisin of the court.and as such the Re- 
ceiver had no special right or lien on the 
said properties nor there is any right of 
the Receiver to be indemnified out of the 
said assets in particular. However the ap- 
plication for the Part Nae having been 
made also under 39, R. I, Civil P. C. 
final orders were not made.. The . lower 
Court’s order was modified to ao puan 
the interests of the parties. (1906).1 
497 and. (1911) 1 Ch 155, Foll. 


(Paras 13 and 14) 


Casas Referred : _ Chronological Paras 
AIR 1954 Cal .386 6 
(1911) 1 Ch 155: 108. LT 717, Boehm v 

. Goodall. 5 
(1906) 1 Ch 497 : 94 LT 479, in re, British 


. Power Traction and., Lighting Co. Ltd. 

5, 1 

ae: 2 Ch 1:72 LT 514 Stropp- v. Bull 
I 


Sons & Co. 
(1895) 1 OB 276 : a LT 810, Burt, Boulton 
. & Hayward v.. 10 
. Anindya Mitra, "tor Appellant Bachawat, 
for Respondent. 


“GHOSE, J. :— This is an sgetteste by 
the’ appellant for stay of the order under 
appeal dated 14th January, 1980 passed by 
the court of the first instance. By and 
under the said order the court of the first 
instance restrained the pellant from 
‘dealing with or disposing of 4 its property 
known as Kumai Tea Estate. By and 
under the said order the Court of the first 


`- instance also directed that an aggregate 


sum of Rs. 8 lakhs which has been lying 
DX/FX/C51/80/TVN. 





.. Show View. Tea Co. v: W. BTea Board: Development Corpn. 


Union: Bank -of India at India .- 
- Exchange Place Branch to be-kept- sepa- 


- - with -the 


order this application has 


Cal. :269 


tately..in Suspense A/c. and the appellant 
was restrained from withdrawing any 
part of the said. amount until the disposal 
of the suit. ` 
2... Against the said penn and . 
een made as 
stated hereinbefore after preferring. ‘an 
appeal against the said judgment and 
order of the single Judge for reliefs men- 
tioned in the petition. 


8. Mr. Anindya Mitra, learned ee 
appearing on behalf of the appellant sub- 
mitted that the impugned judgment and 
the. order should not have been passed by 
the learned Judge of the court of the first 
instance on the following grounds — 

(i) After the property or assets of - the 
appellant had passed out of the seisin of 
the court, the court had no power to in-. 
demnify the Receiver for any sums that 
the . Receiver was entitled to receive ad- 
mitting that the Receiver was entitled to 
any.such sum. 

(ii) Admittedly in the instant case the 
properties and assets over which the im- 
pugned order has been passed went out 
of seisin of the- court at.the time of: pass- 
ing of such order. . 


(iii) The Receiver was entitled to any of 
the expenses. which he had properly in-. . 


~- curred. Until the court sanctions such ex- 


penses either before such expenses -are : 
incurred or after they are incurred ‘it can- 


not be said that any money is due to the 


Receiver as is the case in the instant mat- 
ter and as such the Receiver is not entitled 
to claim any relief from the court in re- 
gard to any-of his alleged dues. 

(iv) In any event, Kumai Tea Estate, 
the property of the appellant,: was there 
and the value of the said Tea Estate, 
would be much more than the . claim of 
the Receiver, if any, against the appellant, 
so the moneys lying in the Bank: should 


- be released. 


4. Mr. Mitra in support of his ais 
sions relied on Halsbury’s Laws of England, 
volume 32, 8rd Edition— _ 

Page 428 — Paragraph 710; 

Page 438 — Paragraph 734 ‘and © 

. Page 489 — Paragraph 735. 


5.. Mr. Mitra also relied on the case of 
British Power Traction. and Lighting Co. 
Ltd..in Re, Halifax Joint Stock. Banking . 
Go. Ltd. v. British Power . Traction ‘anc 
Lighting. Co.. Ltd. reported: in (19067 T 


| Ch 497.. Mr: Mitra relied on the observa- 


tion. of. Warrington. J. appearing in the- ' 
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first paragraph at p. 506 of the said Re- 
port. The said observation is as follows:— 


“It seems to me the true position in 
these cases is that the order is intended 
to limit his general authority, and, if he 
finds that the fund provided iy the Court 
is not sufficient, it is his duty to cause the 
matter to be brought before the Court, so 
that, if it sees fit, it may increase it, or 
give him leave to incur further expenses 
or liabilities, which comes to the same 
thing. If, without such an application be- 
ing made, he incurs expenses and liabili- 
ties exceeding the limit, he is, in my opin- 
ion, not entitled to be indemnified against 
them unless he can show that, having re- 
gard to all the circumstances under which 
they were incurred, he was justified in in- 
curring them without first obtaining leave. 
If he succeeds in shewing this, then I 
think the expenses and liabilities would be 
properly incurred, but not otherwise. What 
circumstances would justify the’ conduct of 
the manager in so increasing such ex- 
penses and liabilities without leave can- 
not, I think, be defined in general terms, 
but must be determined in each particular 
case. I will only say: that, in my opinion, 
it would not be enough to shew that the 
expenses or liabilities were incurred bona 
fide and in the ordinary course of busi- 
ness. 


Mr. Mitra also relied on the case of Boehm 
v. Goodall (1911) 1 Ch 155 wherein it was 
decided that the Receiver appointed over 
a partnership had no right to be indemni- 
fied by the partners personally and could 
only look to the assets under the control 
of the court for his indemnity. 


6. Mr. Mitra next relied on the deci- 
sion of P. B. Mukharji J. (as his Lordship 
then was) in Ali Ismail Doodha v. Momin 
Bibi, AIR 1954 Cal 386. The said case laid 
down that a Receivers lien is not lost 
merely because he has been discharged 
and has handed over the possession of the 
estate to another receiver appointed in 
his place. The past receiver is entitled to 
apply for payment to him such sums of 
money as have been allowed to him on 
passing of accounts out of the estate in~ 
the hands of the receiver who has suc- 
ceeded him. It should be noted that in the: 
said case the assets were still in the seisin 
of the court and in the hands of the pre- 
sent receiver. : 


7. Mr. Mitra last relied on Kerr on 
The Law and Practice as to Receivers, 15th 
Edition and has relied-on the statements 
of law made at the bottom of p. 286 and 
p. 287 on the right of a receiver to be 


Show View Tea Co. v. W. B. Tea Board Development Corpn. 


ALR. 


indemnified out of the assets over which 
he has been appointed receiver. . 

8. Mr. Bachawat appearing on behalf 
of the respondent submitted that: (1) The 
respondent was entitled to be indemnified 
out of the assets of the business of the 
appellant i. e. Kumai Tea Estate and (2) 
The Receiver in any event has charge as 
against such assets and has relied on 
Woodroffe’s Law Relating to Receivers, 
6th Edition and the observations made by 
the learned author appearing at pp. 234, 
235 and 239 of the said volume. The state- 
ments of law as made in the said passages 
are to the following effect:— 

(a) “The popes anon of a receiver is a 
charge upon the funds which may come 
into his hands”. .. . 

(b) “The Receivers are entitled to be 
indemnified even in priority to the claims 
of persons who have advanced money 
under an order making the repayment of 
such advance as the first charge of the 
assets.” 

9. Mr. Bachawat also relied on the 
statement of law appearing at p. 239 of 
the said volume to the effect that— 

“A Receiver, though discharged, has a 
lien on the estate for his claims and al- 


. above-mentioned case of British Power 


Traction and Lighting Co. Ltd. in Re. 
Halifax Joint Stock Banking Co. Ltd. v. 
British Power Traction and Lighting Co. 
Ltd., reported in (1906) 1 Ch 497, the 
same case which was relied on by Mr. 
Mitra. Mr. Bachawat relied on the follow- 
ing observations appearing at p. 505 of 
the said judgment in the said report:— 

“The law as to the position of a mana- 
ger appointed by the Court where no spe- 
cial provision is made for meeting expen- 
ses and liabilities incurred by him, is not 
disputed, and is, indeed, beyond dispute. 
It is, on the one hand, the duty to carry 
on the business, and for that purpose to 
enter into proper contracts on his own res- 
peru, and it is, on the other hand, 

is right to be indemnified out of the 
assets against expenses and liabilities pro- 
perly incurred in the execution of his duty: 
Burt, Boulton and Hayward v. Bull ((1895) 
1 QB 276); Strapp v. Bull, Sons and Co. 
( (1895)2 Ch 1).” 

11. Mr. Bachawat also relied on the 
statement of law on the subject in Hals- 
bury’s Laws of England, volume 82, 8rd 
Edition— 

12. Paragraphs 710 and 734 at pp. 428 
and 488. The said statements of law are 
on the Receiver’s right to be indemnified 
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out of the assets of the business in his 
hand. , 
13. Prima facie it appears to us that 
the Receivers right to be indemnified out 
of the assets over which he had been ap- 
pointed Receiver or Manager and had in- 
curred expenses in connection with , the 
discharge of his duties cast upon him by 
the order of appointment is confined to 
such assets as remain in the custody of 
the court and so long as they remain in 
the custody of the court. In the instant 
case the properties over which the respon- 
dent was appointed manager was not in 
the seisin of the court and as such the 
Receiver had no special right or lien on 
the said properties nor there is any right 
of the Receiver to be indemnified out of 
e said assets in particular. 


14. The claim in the instant case was 
made also on the basis of Order 89 Rule 1 
of the Civil Procedure Code and the order 
of the learned trial Judge might have been 
made on that basis. In any event the order 
under appeal shall be finally adjudicated 
upon at the hearing of the appeal but, in 
our opinion, the justice of the case will 
be sufficiently met if the following order 
which we are passing, is passed in this 
application. 

15. The applicant shall be entitled to 
withdraw a sum of Rs. 4 lakhs out of the 
monies lying with the Union Bank of India 


at India Exchange Place solely 
for the purpose of carrying on 
its business of tea relating to 


the Kumai Tea Estate. The appellant shall 
keep the said sum of Rs. 4 lakhs in a sepa- 
rate account and shall use the same only 
for the aforementioned purpose. The sale 
proceeds of the tea crop of the said Kumai 
Tea Estate shall be deposited in a separate 
account and out of such sale proceeds 
monies at the rate of Rs, 2/- per kilo- 
gramme should be kept in another separate 
account until a sum of Rs. 4 lakhs is 
reached by such sale proceeds. The 
balance sum of Rs. 4 lakhs out of the said 
sum of Rs. 8 lakhs which has beén kept 
in a suspense account shall be kept in a 
short term fixed deposit account and shall 
be continued to be kept in such short term 
fixed deposit a¢count until further orders. 

16. An abstract of the statement of ac- 
count shall be sent to the Advocate on re- 
cord of the respondent in respect of the 
appellant’s dealing with the above, men- 
tioned sum of Rs. 4 lakhs once every 
month. The said abstract of account shall 
also indicate the amount of money set 
apart in terms of this order out of the sale 
of tea crop of the Kumai Tea Estate. 
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17. The order under appeal is modified 
only to the aforesaid extent and the rest 
of the order of the Court of the first in- 
stance shall continue until disposal of the 
appeal. 

18. Costs of this application shall be 
costs in the appeal. 

19. The respondent waives service of 
the notice of appeal. Settlement of index 
is dispensed with. Cyclostyled or type- 
written or printed paper book shall be 
filed within three weeks from date. The 
order under appeal and the order admitting 
the appeal shall be drawn up with utmost 
sxnedition. The respondent shall be entitl- 
ed to file a cross-objection within a week 
from date. A copy of the plaint and a 
copy of the written statement may be in- 
cluded in a supplementary paper book and 
the admissibility of the same shall be 
decided at the time of hearing of the ap- 
peal. 

20. Liberty is given to the parties to 
apply for early hearing of the appeal as 
soon as the paper books have been filed. 

A. N. SEN C. J. :— I agree. 


Ordered accordingly. 


AIR 1980 CALCUTTA 271 
ANIL K. SEN AND BHABES CHANDRA 
CHAKRABARTI, Jj. 
Sm. Ashalata Dey and others, Appellants 
v. Kamal Kumar Bose, Respondent. 
Letters Patent Appeal Nos. 196 and 186 
of 1974, D/- 6-2-1980. 


(A) W. B. Premises Tenancy Act (12 of 
1956), S. 13 (1) (as amended by Act 34. of 
1969) — Suit for eviction on ground of re- 
quirement for own use and occupation — 
Re-enactment of Cl. (ff) by Amending Act 
(34 of 1969) pending suit — Application for 
amendment to plead requirement in terms 
of amended provision of S. 18 (1) (f) — 
Limitation. ((1) C. P. C. (1908), O. 6, R. 17; 
(2) Limitation Act (1968), Arts. 67, 187). 

Where the amendment of the plaint 
sought for is a necessity of the court for 
the purpose of determining the real dis- 
pute in controversy between the parties in 
the light-of the change in law the objec- 
tion as to limitation under such circum- 
stances can -be outweighed. (Para 10) 

In the instant case the plaintiff filed an 
application for amendment of the plaint 
in the Letters Patent Appeal which arose 
out of a suit for eviction. This application 
was filed by the plaintiff-appellant beyond 


DX/DX/B728/80/GDR 


272 Cal- >> 


12 years from the date'of determination 
of the tenancy on which determination 
the suit. had been instituted. ` 
‘Held that the retrospective operation of 
the amended provision of S. 18 (1) ( as 
pn by S. 18 of Amending Act 
inally upheld by the Supreme Court on 
20-11-1974 (AIR 1975 SC 1146) which. re- 
versed the decision of the Calcutta High 
Court in AIR 1971 Cal 331. The amend- 
ment of the pleading therefore became 
a necessity as otherwise the suit was like- 
ly to fail on the plaintiffs’ failure to plead 


and prove their requirement within the - 


four corners of the amended provision. 
Such a necessity having arisen on amend- 
ment of the law pending the suit and for 
no fault of the plaintiffs, it was just and 
proper that they should be given the 


necessary opportunity to meet the require- 


ment of law and make out a case in terms 
of the amended statute. (Para 7) 
` By the amendment the plaintiff was not 
seeking to incorporate any new claim on 
a new cause of action which on the date 
he asked for the amendment was barred 
by limitation. The amendment was’ neces- 
sary in the interest of justice. Under the 
circumstances the provisions of Art. 67, 
Limitation Act could not be invoked. AIR 
1957 SC 857, Ref. ` (Para 10) 

Held further that Art..187 of Limitation 
Act had no application to the facts of the 
case and as such it could not be said that 
the application for amendment not having 
been filed within three years from the. en- 
forcement of the Amending Act was time 
barred. It could not be said that the plain- 


tiffs right to apply for amendment accru- | 


ed when -the statute was amended on 
Nov. 14, 1969 because notwithstanding the 
said. amendment on the decision of . the 
High Court in AIR 1971 Cal 331 the 
amended provisions could have no appli- 
cation to pending suits and appeals. At 
least until Nov. 20, 1974 when the Sup- 
reme Court reversed that aforesaid decision 
there arose no occasion for the plaintiffs 
seeking any such amendment and as such 
it could not be said that their right to 
apply for such amendment accrued on any 


date prior thereto notwithstanding the ob- . 


jection so raised. by the judgment-debtor- 


defendant by itself in a pending execution. ` 
(Para 1) 


~ Held further that it was a fit case where 
Court could exercise judicial discretion in 


sg allowing the amendment. as in the facts. 
. and circumstances of the case it could not . 


| . be said that ‘there-was any gross.delay or: occupation if he is the- owner`or for-the - |. 


> that ‘the ‘delay “affected ‘or prejudiced the 
defendant in’ any, manner.. ~(Para’ 12) 
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Cases Referred:.. Chronological. . Paras. © 
AIR 1975 SC 1146 - OAE 
AIR 1971 Cal 331 . 4,5; H, 12- 
AIR 1957 SC 357.. pach noes IO 
S. C. Mitter, S. P. Roy Chowdhury, 
Phani Bhusan Das, for Appellants in 
L. P. A. No. 196 of 1974 and for Respon- 
‘dent in L. P. A. No. 186 of 1974; S. C. Das 
Gupta, Saktinath Mookerjee, Nihar Ran- 
jan Chatterjee, for Appellants in L. P. A. 
No. 186 of 1974 and for Respondent'in 
L. P. A. No. 196 of 1974. ee 
ORDER :— This is an application for 
amendment of the plaint filed in these two 
Letters Patent Appeals which arise out: of 
a suit for eviction. The application has 
been heard on contest by the tenant-defen- 


‘dant who is appellant in one of these- ap- 


peals and respondent in the other. 

2. On Apr. 80, 1965 the plaintiffs in- 
stituted the aforesaid suit seeking a de- 
cree for eviction on several grounds’, in- 
cluding the ground that they reasonably 
required the suit premises for their ‘own 
occupation. At the time the suit was in- 
stituted S. 13 (1) (£) of the West Bengal 
Premises Tenancy Act 1950 in its material | 
part provided: ces et 

“(f) where the premises are reasonably 
required by the landlord...... for his own 
occupation if he is the owner or for: the 
occupation of any person for whose bene- 
fit the premises are held.” te 
In the plaint the plaintiffs then pleaded 
their requirement accordingly. ni 

3. The suit was decreed on May 20, 
1967 by the trial. Court on _ twotold. 
grounds, viz. that the plaintiffs reasonably 
require the suit premises for their own 
use.and occupation and that defendant who 
had shifted to his own house had wrong- 
fully transferred the suit premises without 
the consent of the landlords. The defen- 
dant filed an appeal to this Court being 
F. A. 848 of 1967. `: © eo 


' 4. On Nov. 14, 1969 the West Bengal 


Premises Tenancy Act was amended by the 
Amending Act of 1969 (West Bengal’ Act 
34 of 1969): On such amendment original - 
Cl. (f) of sub-sec. (1) of S. 18 was bifurcat- 
ed into two parts and material clause 
governing cases of requirement for own 
use and occupation was. re-enacted as 
Cl. (ff) which is as follows:— 


. “(Œ Subject to the provisions ‘of sub-sec- 
tion (8A), where ‘the premises are reason- . | 
ably- required by the landlord for his-own . . 


occupation. of any -person for. whose: bene- ` 


. fit. the premises are held and the landlord... . 
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or such: person is not in:possession, of any. 

iy - spirit and in letter. 
- recovery on the new grounds only on the 
- date on which he puts in his new plead- 


reasonably suitable accommodation.” 


Section 13 of the Amending Act made the 
amended provision applicable to pending 


suits and appeals. This Court in the case. ~ 


of Sailendra Nath Ghosal v. Sona Dutta, 
AIR 1971 Cal 881 however held the re- 
trospective operation of the amended pro- 
vision as given by S. 18 as ‘unconstitutional 
and as such void. ‘In that view the appeal 
to this Court was heard and disposed of 
as on the provisions of the statute before 
such amendment. This Court set aside the 
finding of the trial court on the issue as to 
wrongful transfer of the suit premises by 
the defendant but affirmed the finding of 
plaintiffs requirement. It appears from the 
judgment of this Court that the defendant- 
appellant really conceded such require- 
ment. This court however took the 
view that a decree for partial evic- 
tion would meet the plaintifs re- 

uirement and this Court varied the 

ecree accordingly. The defendant’s ap- 
peal was disposed of accordingly on 
June 26, 1978. Against that decision both 
the plaintiff and the defendant have pre- 
ferred two independent appeals being the 
Letters Patent Appeal referred to here- 
inbefore. 


5. On Nov. 20, 1974 the Supreme 
Court reversed the decision of this Court 
in the case of Sailendra Nath Ghosal as 
above and upheld the constitutional vali- 
dity of the retrospective operation of the 
amended provision vide AIR 1975 SC 1146. 
In that very decision the Supreme Court 
having held that the amended provision 
has to be pa effect to all pending suits 
and appeals, further laid down the manner 
in which it should be so done. It laid down, 

“We do it by directing the plaintiffs in 
the two cases to file fresh pleadings sett- 
ing out their grounds under Cls. (f) and/or 
(Œ) of sub-s. A) if they so wish. On such 
pleading being filed we may legitimately 

old that the transferee landlord institutes 
his suit on grounds mentioned in Cl. (£) 
or (ff) of sub-sec. (1) on that date. It is only 
when he puts in such a pleading setting 
out the specific ground covered by sub- 
section (8A) of Section 18 that we can say 
he has begun or instituted a suit for the 
recovery of possession of the premises on 
that ground. Institution of a suit earlier 
has to be ignored for this purpose since 
that was not based on grounds covered by 
Cls. (£) and/or (ff) and is not attracted by 
sub-sec. (8A). He begins proceedings on 
these new grounds only when he puts in 
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his- pleading setting out these. grounds. In 
e institutes: his suit for 


ing. We cannot be ritualistic in insisting 
that a return of the plaint and a represen- 


„tation thereof incorporating amendments 


is the sacred requirement of the law.” 
(p. 1157 para 28). 

6. In view of the aforesaid decision of 
the Supreme Court, the plaintiffs how- 
ever filed the present application for 
amendment to plead their requirement in 
terms of the amended provision of S. 18 (1) 
at This application has been filed on 

ept, 20, 1977. In opposing the prayer the 
defendant has filed an opposition. Principal 
objection raised is one of limitation. 

7. In our view the retrospective opera- 
tion of the amendment having been up- 
held by the Supreme Court, the amend- 
ment of the pleading becomes a necessity 
as otherwise the suit is likely to fail on 
the plaintiffs’ failure to plead and prove 
their requirement within the four corners 
of the amended provision. Such a necessity 
having arisen on amendment of the law 
pending the suit and for no fault of the 


. plaintiffs, it is just and proper that they 
- should be given the necessary opportunity 


to meet the requirement of law and make 
out a case in terms-of the amended statute. 

8. In a sense the amendment sought for 
is a necessity of the court for the purpose 
of determining the real dispute in con- 
troversy between the parties in the light 
of the change in law. 

9. Mr. Das Gupta appearing on behalf 
of the defendant has raised iros objec- 
tions. In the first place, he has contend- 
ed that when the amendment sought for 
is at a time beyond 12 years from the date 
of determination of the tenancy on which 
determination the suit had been instituted 
the amendment should not be allowed be- 
cause the plaintiffs suit for eviction on 
the amended claim was barred on that day 
in view of the provisions of Art. 67 of the 
Limitation Act, The second objection rais- 
ed by Mr. Das Gupta is that in any event 
the application for amendment not hav- 
ing been filed within three years from the 
enforcement of the Atmending Act when 
the plaintiffs right to apply accrued the 
application is time barred in view of the 
provisions of Art. 187 of the Limitation 
Act. Lastly it has been contended by Mr. 
Das Gupta that in the facts and circum- 
stances when the tenant-defendant had 
been raising an objection that the decree `` 
is not in accordance with the amended 
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provisions of the statute the amendment 
at this belated stage should not be allow- 
ed in exercise of judicial discretion. Mr. 
Mitter appearing on behalf of the plaintiff 
has strongly contested all these objections 
raised by Mr. Das Gupta. 

10. So far as the first objection raised 
by Mr. Das Gupta is concerned, in view 
of the recent decision of the Supreme 
Court holding that requirement of deter- 
mination of the tenancy governed by Rent 
Restriction Laws is no longer necessary, 
it is doubtful as to how far Mr. Das Gupta 
can invoke the provisions of Art. 67 of the 
Limitation Act. But that apart this objec- 


tion is otherwise without any substance. 
Here in the present case by the amend- 
ment the plaintiff is not seeking to incor- 


porate any new claim on a new cause of 
action which on the date he asks for the 
amendment is barred by limitation. Here 
the claim of the plaintiffs remains the 
same, namely the eviction of the tenant- 
defendant from the suit premises based 
on the reasonable requirement of their 
own use and occupation. By the amend- 
ment sought for they are merely praying to 
plead specifically what is the ingredient in 
their reasonable requirement, namely they 
have no other alternative suitable accom- 
modation available to them. This they are 
constrained to do in view of the amended 


- (provisions of Cl. (ff) of sub-sec. (1) of Sec-: 


tion 18 of the Act. By the amendment the 
plaintiffs are seeking neither to plead any 
new cause of action nor any new claim. 
Again, assuming for a moment that by 
` the amendment the plaintiffs are seeking to 
incorporate a claim which is barred by 
limitation still that by itself would not be 
a ground for refusal of the amendment 
prayed for if the amendment is otherwise 
necessary in the interest of justice. Such 
requirement may outweigh the objection 
as to limitation under given circumstances 
and there can be no doubt, that such cir- 
cumstances have been well made out in 
the present case. Reference may be made 
to the decision of the Supreme Court in 
the case of L. J. Leach and Co. Ltd. v. Jar- 
dine Skinner and Co., AIR 1957 SC 357. 
In this view the first objection raised by 
Mr. Das Gupta fails and is overruled. 


11. So far as the second objection rais- 
ed by Mr. Das Gupta is concerned, the 
only answer lies in the fact that Art. 187 
of the Limitation Act has no application 
to such application as in the present 
case, filed in pending suits as a step in the 
suit itself. It is more so as it is difficult 
to say with precision as to when a right 
to apply for amendment of the plaint 


Ashalata Dey v. Kamal Kumar 


A. I. R.. 


under Order 6, Rule 17 really does arise. 
In our view, Mr. Das Gupta is not right 
in his contention that the plaintifs’ right 
to apply for amendment accrued when 
the statute was amended on November 
14, 1969 because notwithstanding the said 
amendment on the decision of this court 
in the case of Sailendra Nath Ghosal 
(AIR 1971 Cal 381) (supra) the amended 
provisions could have no ernest to 
pending suits and appeals. oigh it was 
contended by Mr. Das Gupta that this 
court in the said decision only struck 
down the retrospective operation of sub- 
section (8A) and not the other part includ- 
ing clause (ff), in our view on the prin- 
ciples underlying the said decision Bere 
is no scope for making any such distinc- 
tion. It is, therefore, clear that at least 
until Nov. 20, 1974 when the Supreme 
Court reversed the aforesaid decision of 
this Court there arose no occasion for 
plaintiffs seeking any such amendment 
and as such it cannot be said that his 
ngt to apply for such amendment accru- 
ed on any date prior thereto. Mr. Das 
Gupta drew our attention to certain aver- 
ments. in his affidavit-in-opposition to. 
show that in a pending execution the de- 
fendant judgment debtor had raised certain 
objections to the decree on the ground 
that the decree is not in consonance with 
the amended provisions of the statute and 
on the basis thereof he contended that at 
least from the date when such objections 
were raised the plaintiffs right to make an 
application for necessary amendment ac- 
crued and when they had not done so 
within three years from the. date of such 
objection, the application must be held to 
be barred under the provisions of Art. 187 
of the Limitation Act. In our view, such 
an objection is without any merits. So long 
the decision of this Court striking down 
the retorspective operation of the amend- 
ed provision had not been reversed by the 
Supreme Court notwithstanding the ob- 
jection. so raised the plaintiffs were not 
required to seek for any amendment as 
they have now sought for. Therefore, rais- 
ing of such objection by the judgment- 
debtor defendant by itself does not become 
a relevant factor. Such being the position. 
we overrule the second objection, raise 
by Mr. Das Gupta. 


12. So far as the third objection raised 
by Mr. Das Gupta is concerned, facts and 
circumstances are entirely in favour of 
the plaintiffs. The plaintiffs had instituted 
the suit at a time when they could not . 
have contemplated the requirement incor- 
porated by the amendment. As a matter of 
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fact, the suit was decreed on the provisions 
of the statute prior to its amendment when 
the plaintiffs proved reasonable require- 
ment. Even when the appeal was heard 
and disposed of by this Court no objection 
in this regard was raised by the defendant 
appellant. It was not raised obviously be- 
cause the parties proceeded on the law as 
daid down by this Court in the case of 
Sailendra Nath Ghosal (AIR 1971 Cal 831). 
The plaintiffs’ case of reasonable require- 
ment was upheld by this Court more or 
fess on concession by the defendant ap- 
pellant. It is only when the defendant-ap- 
pellant filed er apren followed by an 
appeal by the plaintiffs and when in the 
meantime the Supreme Court reversed the 
aforesaid decision of this Court the neces- 
sity for such an amendment did arise. The 
plaintiffs therefore have filed the applica- 
tion for amendment in the pending Letters 
Patent Appeal and there is neither any 
gross delay nor does the delay affect or 

rejudice the defendant in any manner. 

uch being the position, we find no reason 
why we, should not exercise our judicial 
discretion in allowing the amendment, 
more so when if we refuse the amendment 
these 14 years litigation by the plaintiffs 
for recovery of possession of the suit pre- 
mises for their own requirement would be 
frustrated for no fault of their own and 
they will be forced to go for a fresh suit. 
This objection therefore must fail and we 
overrule the same. 

13. In the result, the application for 
amendment succeeds. We allow the 
amendment and direct that the amend- 
ment be incorporated in the original 
plaint. The defendant is given a fortnight’s 
time to file additional written statement, 
if any in view of the amendment thus al- 
lowed by us. 

14. The parties are directed to bear 
their costs. 

B. C. CHAKRABARTI, J. :— I agree. 


Application allowed. 


AIR 1980 CALCUTTA 275 
ANIL K. SEN AND 
B. C. CHAKRABARTI, JJ, 
Sudhir Chandra Ghosh, Appellant v, 
The A. D.M., 24 Parganas and others, 
Respondents. 
A. F, O. O. No. 325 of 1978, D/- 10-7- 
1980. 
(A) Arms Act (1959), 
— Revocation of 


Section 17 (3) 
licence — Report re- 
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commending revocation — Licensing au- 
thority approving recommendation after 
considering reasons given by authority 
in support of recommendation — Order 
of revocation is valid. (Para 2) 


(B) Arms Act (1959), Ss, 17 (3) and 18 
— Revocation of licence —- Licensee 
need not be given prior show cause 
notice — Applicability of principles of 
natural justice — Constitution of 
India, Article 226 — Administrative law. 


On the scheme of the Act, it cannot be 
held that in the absence of any prior 
show cause notice, the licence holder is 
deprived of a reasonable opportunity to 
support his licence and oppose its sus- 
pension or revocation. The legislature 
made a scheme ensuring giving of such 
an opportunity at a stage following the 
suspension or revocation though not 
prior thereto obviously because the legis- 
lature was conscious of the position that 
the licence being in respect of a dange- 
rous weapon its suspension or revoca- 
tion may be an immediate necessity which 
cannot afford a confronted adjudication 
upon a prior notice to the licence holder. 
Since the statute itself incorporates in 
its own ways the requirement of the 
principles of natural justice, it rules out 
by necessary implication any further 
application of such a principle as of prior 
show cause notice, (Para 5) 

Though there exists some amount of 
divergence of views on the point as to 
whether an order of revocation under 
Section 17 (3) of the Act is a judicial act 
or an administrative act, it is, however, 
now well settled that even in the ad- 
ministrative field application of the prin- 
ciples of natural justice is called for 
where the administrative order either 
abridges or takes away the right of a 
citizen, (Para 4) 

Section 17 and Section 18 make a 
detailed scheme as to how such an order 
is to be made and what is the remedy of 
a person against whom such an order is 
made. Though S. 18 (5) in the proviso in- 
corporates a mandatory provision that 
the appellant is to be given a reasonable 
opportunity of being heard before his 
appeal is disposed of, no such provision 
is made by the legislature in providing 
the procedure for revocation or suspen- 
sion, 

Section 18 which provides for a right 
of appeal by the holder of the licence 
further provides the detailed procedure 
for affording all reasonable opportunity 


to the holder of the licence to dispute 


276 Cal.. 


2 iA (Para. 5) 
Cases Referred : Chronological Paras 
AIR 1971 SC 40 å 
AIR 1956 Punj 33: 1956 Cri LJ 105 2 

Arun Kumar Dutt and Arun Kishore 
Dasgupta, for Appellant; Amar Nath 
Banerjee, for ‘Respondents, 

ANIL K. SEN, J.:— This is an appeal 
under clause 15 of the Letters Patent, 
The. appeal is directed against the judg- 
ment and order dated January 25, 1968, 


passed by a learned single Judge of the’ 


Court in a writ proceeding which was re- 
gistered as Civil Rule No. 673 (W) of 
1964. The point involved in this appeal 
is one of law and the point is whether a 
-notice to show cause is necessary to be 
given by the licensing authority prior 
_ to revoking a gun licence under Sec- 
tion 17 (3) of the Arms Act, 1959 (here- 


inafter referred to as the said Act), Such - 


a point was not raised at the trial but 
has been raised in this appeal as a point 
of law by Mr, Dutt appearing in support 
of this appeal. The undisputed facts 
may be set out very briefly as follows, 
2. The petitioner (appellant before us) 
was the holder of a gun licence bearing 
No. 2372 BH. In May 1962 over a cer~ 
tain incident a criminal case was started 
against the petitioner by a negihbour 
Byomkesh Chakrabarti who having seized 
the petitioner’s gun deposited the same- 
with the local police station along with 
some fired cartridges and some live care 
tridges, There was a counter case by the 


petitioner against the said Byomkesh, 


Eventually both the cases were com- 
pounded and the learned Magistrate di- 
rected the gun and the cartridges to ba 
returned to the petitioner. The licence 
having been misplaced the petitioner 
applied before the licensing authority 
for issue of a duplicate licence, The 
licensing authority called for a report 
from a Deputy Magistrate Shri S. K, 
Gupta Roy, who was then the Officer-in< 
Charge of the Arms Department under 
the licensing authority. Shri Roy sub= 
mitted a report on February 12, 1964, to 
the effect that the licensee does ‘not 
appear to be a suitable person for pos- 
sessing a fire-arm, and as such, his prayer 
for issue of a duplicate licence. was re- 
commended to be rejected along with a 
further recommendation that his licence 
be revoked. He recommended ‘as such 


as he found that there is truth in the 


complaint made against the petitioner to 
the effect that he being armed with the 


gun formed an unlawful assembly.. ang- 
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> the correctness of the-order.in the- appeal, . 
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forcibly entered into the house of the. 
complainant Byomkesh to take away the 

straw kept in his yard and there fired. 
two rounds causing injury to three per- 

sons. On consideration of the report so 

submitted, the licensing authority ree - 
voked the licence by making an endorse- 

ment on the report “as proposed”, That 

was the order which was challenged in 

the aforesaid writ proceeding. Before the 

learned trial Judge the only point that 

was raised was to the effect that the 

licensing authority not having himself 

recorded the order of revocation with 

his own reasons a mere endorsement of 

approval of the recommendation of Shri 

Roy does not constitute a valid order of 

revocation under Section 17 of the said 

Act, The learned trial Judge, however, 

overruled the point so raised when he 

observed; 

“Where the order of the Magistrate in- 
dicates his approval of the reasons given 
in the report which is made a part- of his 
order it cannot be said that he did not 
apply his mind to the matter; on the 
other hand it shows that he had adopted 
the reasons given by his delegate (vide. 
Godha Singh v. D, M. Ferozepur, AIR 
1956 Punjab 33). Approve is an acknow- 
ledged mode of discharge where the ma- 
terial upon which the approval takes 
place is otherwise valid.” 

Mr. Dutt appearing on behalf of the ap- 

pellant in his usual fairness has not chal= 

lenged the correctness of the decision of 
the learned trial Judge on the aforesaid 
issue and we too fully agree with the 
learned trial Judge since reading the 
order of the licensing authority as a 
whole we find that having considered the 








authority agreed thereto when he accept- 
ed and approved the recommendati 
for revocation of the licence. 

3. Mr. Dutt, however, has raised a 
new point before us in this appeal, He 
has contended that an order of revoca- 
tion under Section 17 (3) necessarily 
takes away the legal right of. the 
licensee to hold the fire arm and, there- 


fore, any order of revocation necessarily 


presupposes that the licensee must be 
given a show cause notice with reference 
to the reasons for which the licence is 
proposed to be revoked. According to 
Mr, Dutt, in such a case principles: of.. 
natural justice require such a-notice to 
be given. Mr. Banerji appearing on be- 
half of the respondent, on the other- 
hand,- has: strongly contested- the. point 
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‘the sum of Rs, 2,046,44 p. should be 
kept out of the said arbitration proceed- 
ings. It is alleged that the defendant 
expressly accepted as correct that the 
amount due to the plaintiff was in all 
Rs, 68,450/- in its counter-statement of 
facts but the defendant claimed to have 
deducted in all Rs. 35,620.90 p. on 
account of penalty, price of the empty 
cement bags, empty drums, steel ete. In 
the hearing before the Arbitrators the 
plaintiff accepted the deductions of all 
except several items, that is, the plain- 
tiff accepted the deduction for Rupees 
649.78 p, as being duly deducted. It is 
submitted that the defendant failed to 
produce any evidence at the hearing in 
respect of its right to impose penalty 
against the plaintiff or non-return of 
empty cement bags. Therefore, it is 
_ submitted by the petitioner that the 
award of the Arbitrators deducting the 
said amount of penalty and price of 
empty cement bags is perverse and with- 
out any evidence, The award was made 
on the 22nd of September, 1978, in favour 
of the plaintiff for a sum of Rs. 36,159, 
as would appear from the award 
and the notice of filing of the said 
award under Section 14 (2) of the Arbi- 
tration Act, 1940, was served upon the 
plaintiff on the 31st of October, 1979, 
and the petitioner challenged the award 
on the said motion, that is, the award 
was arbitrary and deductions were made 
from the claim of the plaintiff without 
any evidence, The award was perverse 
and being based on no evidence. The 
present application was filed on the 20th 
: of November, 1979, and after filing of 
affidavit, the matter was heard, 

2. Mr, D, K, De, appearing with Mr, 
Ranjan Dutta, for the petitioner, sub- 
mitted that the award is bad on the faca 
of it as the Arbitrator has deducted from 
the petitioner the penalty and the price 
of the bag without any evidence being 
tendered and produced before the Arbi- 
trators, He submitted that the Arbitra- 
tors misconducted themselves and the 
proceedings by making the award with= 
out any evidence admitting the counter- 
claim of the Respondent in respect of 


the penalty and the price of the empty . 


cement bags, Mr, De, submitted that in 
_ view of the fact of the admitted amount 
to be deducted from the claim of the 
petitioner other ‘amount could not bea 
deducted as there was no material or 
evidence produced by the Respondent 
before the Arbitrators and, therefore, 
this is a misconduct which the Arbitra- 
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tors have committed on the face of the 
award. It appears from the statement 
of claim and the annexures thereto that 
the petitioner claimed a total sum of _ 
Rs, 1,41,618/- with interest. Mr, De sub- 
mitted that if the counter claim of the 
Respondent is admitted without any evi- 
dence, then it must be held that the 
Arbitrators have misconducted the said 
proceedings. From the award and the 
documents filed by the Arbitrators in the 
judgment upon award matter, there does 
not appear to be any documentary evi- 
dence produced and tendered before 
Arbitrators in respect of the said coun- 
ter-claim of the Respondent but it can- 
not be said whether the Respondent pro- 
duced any oral evidence or any document 
before the Arbitrators on which they 
were satisfied as to the claim of the 
Railways in respect of the said penalties 
and the value of the cement bags, The 
award is a non-speaking award which 
clearly stated that the Arbitrators had 
heard the parties and examined the 
documents and evidence produced be- 
fore them and thereafter, they made the 
award prima facie seems to be quite in 
order, Mr, De cited a Single Bench deci- 
sion of the Delhi High Court in M/s, 
Alkaram v, Delhi Development Authori- 
ty, AIR 1980 NOC 47, at page 21 where 
it has been held that the Court can ex- 
amine whether there was evidence on 
record in support of the findings and the 
Court will not look into the sufficiency or 
quality of the evidence, It was further 
held that the Court can correct clerical 
and typographical errors but cannot cor- 
pai and modify the award under Sec- 
ion 15, 


3. Mr, R. P, Banerjee, appearing for 
the Respondent/Union of India, cited a. 
decision in AIR 1978 Cal 271 and also 
Sunil Mukherjee v, Union of India, AIR 
1978 Cal 37, and submitted that the peti- 
tioner is not entitled to maintain this 
application and raised an objection to 
the said award as he has waived and 
acquiesced the said proceeding and took 
part in it all through and he should not 
be allowed to challenge the said award. 
He also submitted that the application 
is also barred by limitation, It appears 
to_me that the award on the face of it 
does not seem to be bad and there was 
no error on the face of the award nei- 
ther the award is a speaking award. 
Therefore, it is not possible for the Court 
to determine whether there is any sub- 
stance in the contention of the petitioner, 
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{The award is a lump sum award and’ 


after consideration of the evidence pro- 
duced before the Arbitrators and hear~ 
ing the parties, Therefore the Court 
has no jurisdiction to sit on appeal un- 
less the facts as alleged by the petitioner 
as to misconduct are proved tothe satisfac- 
tion of the Court, There may not be any 
documentary evidence which has been 
filed with the Arbitrators but it is possi- 
ble that oral evidence was tendered or 
documents were produced before the 
Arbitrators on which basis the Arbitra- 
tors had made this Award after due con- 
In that view of the matter 
it is not possible for the Court to hold 
that there was no evidence before the 
Arbitrators to make the said award, 
Mr. Banerjee also referred to a Supreme 
Court decision in Chandra Bhan Harbha- 
janlal v. State of Punjab, AIR 1977 SC 
1210. But in my view those decisions 
have no application to the facts of this 
case, but on the materials produced be- 
fore-me I am satisfied that there is no 
ground whatsoever for setting aside the 
said award and the award does not suffer 
from any infirmity on the face of it, nei- 
ther there is any material to prove the 
misconduct as alleged by the petitioner. 
4, In the result, the application is dis- 

missed, 
5. There will be no order as to costs, 
Application dismissed, 
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SUDHINDRA MOHAN GUHA, J, 
Paritosh Kumar Ghose, Petitioner v, 
Smt. Saraswati Nandi, Respondent. 

C. R. No. 599 of 1979, D/- 18-7-1980. 

(A) W. B. Premises Tenancy Act (12 
of 1956), Section 17 —- Suit for ejectment 
ə Tenant raising plea. of payment — 
Failure of tenant to deposit arrears of 
rent within one month of service of 
summons Tenant also not {filing 
application under Section 17 (2) — De- 
fence of tenant struck out on land- 
ford’s application under Section 17 (3) — 
Subsequent belated application by ten- 
ant under Section 17 (1) for permission 
to deposit arrears and interest there- 
on is of no avail, (Paras 6 & 8) 


(B) W. B. Premises Tenancy Act (12 
of 1956),. Sections 17 (1), 21 & 22 — 
Ejectment proceedings — Besides depo- 
sit of arrear rent, monthly rent after in-. 


stitution of suit is to be paid on 15th of | 
seh ae Naa A PSL ECR EAS 


-GX/GX/D554/80/USD/MVS =: - 


Paritosh. Kumar v, Saraswati 


` Cases Referred: 


A.L R. 
each- succeeding ‘month —~ Provisions of. 
Section 17 (1) are not controlled by Set- 
tions 21 and 22 of the Act, AIR 1972 Cal 
404, Rel, on. (Para 6) 

(C) W. B. Premises Tenancy Act (12 
of 1956), Section 17 (3) — Limitation Act 
(36 of 1963), Article 137 — Suit for 
ejectment — Application for striking out 
defence of tenant for failure to comply 
with provisions of Section 17 — Applica- 
tion being one filed in a pending suit 
cannot be governed by any rule of limi- 
tation — Hence Article 137 is not ap- 
plicable, (Para 10) 
Chronological Parag 
AIR 1977 SC 282 9 
AIR 1972 Cal 404:75 Cal WN 301 6 
(1966) 70 Cal WN 864 4,8 

Dipankar Gupta and M. M, Mullick, 
for Petitioner; Ramapati Roy, for Re- 
spondent, 


ORDER :— This revision arises out of 
an order dated 19th January, 1979, pass- 
ed by Shri M, K. Sen Gupta, the learned 
Munsif, 2nd Court, Alipore in T, S, 
No, 414 of 1972, striking out defence of 
the petitioner against ejectment under 
Section 17 (3) of the West Bengal Pre- 
mises Tenancy Act, 1956, 


2, This suit was commenced on 20th 
December, 1972, for ejectment on the 
ground of default in payment of rents 
for the months of May to August, 1972 
and also on the ground of plaintiff's own 
use and occupation. The summons being 
served on ist January, 1973, the defen- 
dant made his appearance on 24th Janu- 
ary, 1973. In the written statement the 
defendant came up with a plea of pay- 
ment of rent. The defendant having 
failed to move the Court under Sec- 
tion 17 (2) of the Act the plaintiff was 
obliged to file an application under Sec- 
tion 17 (3) of the Act on 14th July, 1978, 
But on 9th August, 1978, an application 
under Section 17 (1) of the Act read 
with Section 151 C. P. Code was filed 
praying for permission to deposit a sum 
of Rs, 638/- being Rs, 400/- as arrears of 
rent and Rs, 238/- as statutory interest, 
though in the petition, the plea of pay- 
ment was reiterated, There was also 
an application under Section 5 of the 
Limitation Act for condonation of delay. 


3. By the impugned order defendant’s 
applications were rejected and the ona 
filed by the plaintiff under Section 17 (3) 
of the Act’ was allowed, 

“4, Mr, Dipankar Gupta, learned Coun- 
sel for the petitioner. argues that the 
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learned - Munsif : fell. into an error in 
striking out the defence without going 


into the question’ of plea of payment.. 


According to him the plea of payment 
can be adjudged on evidence at the time 
of final hearing of the suit, or at least 
at the time of hearing of the application 
under Section 17 (8) of the Act. By way 
of striking out the defence, the defen- 
dant has been debarred from raising the 
question of plea of payment at the time 
of final hearing. It is further contended 
by him that the tenant defendant was 
under no obligation under the facts and 
circumstances of the case, to file an ap- 
plication either under Section 17 (1) or 
under Section 17 (2) of the Act. Reliance 
is placed on the decision of a Division 
Bench of this Court in the case of Gopal 
Banerjee v. Manindra Nath Dey, report- 
ed in (1966) 70 Cal WN 864, The facts of 
that case were quite distinct and can be 
distinguished. In that case the plaintiff 
alleged that the tenant defendant had 
defaulted in payment of rents since 
March 1964. The defendant tenant al- 
leged that the rent for March 1964 was 
paid to the landlord by way of an adjust- 
ment for one month’s rent received by 
the landlord in advance. The point in 
that case was when a tenant raised the 
question that the rent already paid in 
advance and lying with the landlord 


should be adjusted against the rent of 


the month for which the defendant 
was alleged, as March 1964, could be 
regarded as “default” within the mean- 
ing of Section 17 (1) of the Act, Their 
Lordships were of the opinion that at 
the stage of Section 17 (1) such a con- 
tention could not make the tenant a de- 
faulter for the purpose of Section 17 (1). 
That question of default must have to be 
tried at the suit on proper evidence, 
documentary and oral, for, in most 
cases, it would depend on the actual 
terms of the advance payment the 
fact of the advance payment, the ques- 
tion of any demand for an adjustment, 
To strike off the defence under Sec- 
tion 17 (3) on’ the ground of non-com- 
pliance with Section 17 (1) on such a 
contention of default which must have 
{o await the trial, would in view of their 
Lordships be illegal, To do so and to 
strike out the defence at that stage 
would for ever bar the defendant from 


raising the question of default and hay- 


ing it tried out, 


. 5. Mr, Ramapati Roy, the learned Ad= 
vocate for the Opposite Party contends 


fhat the petitioner in order- to avail.of . 


.” Paritosh..Kumar. v.: Saraswati 


‘the protection under the West 
‘Premises, Tenancy Act, should have com- 
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plied with the provisions of Secs, 17 (1) 
and 17 (2) of the Act, He further con- 
tends that apart from failure to deposit 
rents for the months of May to August, 
1972, the tenant committed defaults in 
payment of rents for the months of Feb- 
fudry to July 1973, and September 1973, 
as the deposits for those months with 
the Rent Controller were invalid, 


6. Herein there was no case that a 
month’s rent was lying in deposit with 
the landlord. After appearance the de- 
fendant had been depositing rent month 
by month, but had not got the plea of 
payment of rents for four months sub- 
stantiated. The West Bengal Premises 
Tenancy Act gives a tenant certain pro- 
tection from eviction. The plaintiff 
came up with a specific case in the plaint 
that the defendant tenant was in arrears 
of rents for the months of May to 
August, 1972. In the written statement 
the defendant took up the plea of pay- 
ment. But before the filing of applica- 
tion under Section 17 (3) of the Act the 
defendant took no steps whatsoever to 
have the matter adjudged, but only on 
9-8-78, the defendant sought permis- 
sion of the Court to deposit Rs, 638/- as 
the plaintiff was alleged to have failed 
to grant receipts for the months of rents 
for four months in ‘question. Thus the 
Court struck out defence for failure to 
deposit rents for the months of May to 
August, 1972, on or before 1-2-1973 
within one month from the date of ser- 
vice of summons, Again, after the in- 
stitution of the suit, the deposits were 
to be made within 15th of each succeed- 
ing month, The provision of Sec- 
tion 17 (1) is not controlled by Ss. 21 and 
22 of the Act, The decision in the case of 
Bamapada Lahiri v, Sm, Jyotirmoyee 
Devi, reported in 75 Cal WN 301: (AIR 
1972 Cal 404), may be referred to, 


7. Section 17 (1) enjoins that the 
tenant shall within one month of the 
service of the writ of summons on him 
deposit in Court or pay to the landlord 
an amount calculated at the rate of rent 
at which it was last paid, for the period 
for which the tenant may have made 
default, 


8. It has already been pointed out 
that the decision in the case of Gopal 
Banerjee: v. Manindra Nath Dey (1966-70 
Cal WN 864) (supra) is not . applicable 
to the facts of the instant case,-I would 
accordingly. hold..that -it was incumbent 


x 


282 Cal. 


on the tenant petitioner to deposit rents 
for the months in question or to file 
an application under Section 17 (2) or 
appropriate sub-sections in order to avail 
of protection under the Act, Thus the 
contention of Mr, Gupta on the point 
cannot be accepted, 

9. Next it is contended by Mr, Gupta 
that the application under Section 17 (3) 
having not been filed within 3 years 
from the date of the service of writ of 
summons was hopelessly barred by time, 
According to him under Article 181 of 
the Limitation Act, 1908, the operation 
of the article was limited to applications 
made under C, P, Code, but Article 137 
of the Limitation Act of 1963, applies to 
applications under all acts, In support 
of his contention he has referred to the 
decision of the Supreme Court in the 
case of Kerala State Electricity Board, 
Trivandrum v. T.-P, Kunhaliumma, re- 
ported in AIR 1977 SC 282, 

10. In reply it is pointed 
by Mr, Roy that Article 137 
not be applicable to any applica- 
tion filed in a pending suit, It 
could not be intention of the legislatura 
that Article 137 of the Limitation Act, 
1963, would be applicable to an applica- 
tion made in a pending suit, an applica« 
tion to strike out the defence of the 
tenant for failing to comply with any 
provision of the West Bengal Premises 
Tenancy Act cannot be governed by any 
rule of limitation. 

11, In the result, the application for 
revision fails and it stands rejected with 
costs. Advocate’s fees assessed at 5 Gms, 
The rule is discharged, 

12. Let the records be sent down 


forthwith, 
Revision dismissed, 


out 
would 
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PRADYOT KUMAR BANERJEE AND 
BANKIM CHANDRA RAY, JJ. 

The Tea Trading Corporation of India, 
Appellant v, Pashok Tea Company Lid, 

and others, Respondents, 

A. F, O, O, Tender No. 1003-1004 and 
1034 of 1979, D/- 2-7-1980.* 

(A) Tea Act (1953) Section 16H (in- 
troduced in 1976) — Taking over 
management of Tea undertaking by 


Government — Condition precedent — 


*Against judgment of P.C. Borooah, Ja 


reported in (1979) 1 Cal HCN 418, 
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Tea Trading Corpn, of India v, Pashok Tea Co, 


ALR. 


Reckless investments of assets of the 
undertaking must be such that immediate 
action is necessary, 


From reading Section 16E it is clear 
that the reckless investments on the as- 
sets or creation of incumbrances ete, or 
diversion of funds by the management 
of the Tea undertaking must be such 
which are likely to affect the production 
of tea, manufactured or produced by the 
tea undertaking or tea unit and that 
immediate action must also be neces- 
sary to prevent such situation being 
brought about, All these elements must 
be present before the Central Govern- 
ment is satisfied on the basis of the do- 
cumentary and other evidence that the 
tea undertaking is being managed in 
such a way by reckless investments ete, 
on the assets of the tea undertaking that 
unless immediate action is taken, a situa- 
tion may be brought about which affects 
the tea production (Para 4j 

(B) Tea Act (1953), Section 16E (in- 
troduced in 1976) —- Taking over 
management of Tea unit — Satisfaction 
of Centra] Government as to reckless in- 
vestments on assets ete, by the unit — 
Reckless investments or creation of, im- 
ecumbrances prior to introduction of Sec- 
tion 16E can also be taken into consi- 
deration. (1979) 1 Cal HCN 418, Reversed. 

(Para 6) 

(C) Tea Act (1953), Section 16E (In- 
troduced in 1976) — Taking over manage- 
ment of Tea unit — Satisfaction of Cen- 
tral Government — Scrutiny by Court 
—Necessity -to place material before 
Court. 

Tf it is possible for the Court on con» 
sideration of the materials placed before 
the Court to come to a finding that the 
eondition precedent for the exercise of 
power under Section 16E has been satis- 
fied, then non-mention of the different 
provisions regarding satisfaction cannot 
nullify the order of taking over, If, howe 
ever, the purpose is challenged, the Gov- 
ernment concerned must place before 
the Court materials on which satisfaction 
was based, (Para. 8). 

(D) Tea Act (1953), Section 16E (In- 
troduced in 1976) — Taking over manage~ 
ment of Tea unit — Satisfaction of Gov- 
ernment — Must be based on germane 
grounds, 

The word “reckless” in Section 162 
qualifies the word “investment” as also 
the words “creation of incumbrances”, 
Satisfaction of the Central Government 
as to existence of reckless investment. 
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af assets or reckless creation of incum- 
brances is a condition precedent for tak- 
ing over management of a tea undertake 
ing. The satisfaction must be based on 
germane grounds, Thus consideration of 
district average of production, considera- 
tion of the labour unrest and considera- 
tion of the certificate proceedings pend- 
ing or filed regarding the payment of 
provident funds, wages, bonus etc., are 
not germane for the purpose of making 
an order under Section 16E of the Tea 
Act, Therefore order based on such ir- 
relevant grounds is liable to be quashed, 
1979 (1) Cal HCN 418, Affirmed, 

(Paras 8, 9} 


(E) Tea Act (1953), Section 16E (In- 
troduced in 1976) — Taking over manage- 
ment of Tea undertaking — Power under 
Section 16E is emergency power — Ex- 
ercise of — Giving opportunity of repre- 
sentation not necessary — Principles of 
natural justice not applicable in matters 
coming under Section 16E — Central 
‘Government must satisfy Court that it 
was satisfied on the materials or docu- 
ments in its possession that condition for 
passing order under Section 16E existed. 
(Constitution of India, Article 226). 
Case law discussed, (1979) 1 Cal HCN 418, 


Affirmed, (Paras 8, 9) 
Cases Referred : Chronological Paras 
AIR 1978 SC 851 10 
AIR 1977 SC 1566 ; 10 
AIR 1974 SC 2233 7 
AIR 1960 SC 936 10. 
AIR 1957 Bom 119 9 

BANERJEE, J.:— These appeals are 


directed against an order passed by the 
Hon'ble Single Judge making the rule 
absolute obtained by Pashok Tea Com- 
pany Limited. The case made out by 
the petitioner Pashok Tea Company Lid., 
is that on 12th October, 1976 two letters 
were received by the petitioner, each 
dated the 12th October, 1976, one in 
respect of the Pashok Tea Estate and the 


other in respect of Looksan Tea Estate . 


addressed to the Company by the Tea 
‘Trading Corporation of India Ltd. The 
said two letters are identical in nature 
except as to the name of the Tea Gare 
den and the contents of the letters con- 
cerning the Pashok Tea Estate are as 
follows :— 


“By an order dated 11th October, 1976 
published in the Gazette of India Extra- 
ordinary dated ilth October, 1976 the 
‘Govermment of India has authorised the 
Tea Trading Corporation of India Ltd. 
oi 225-E, Acharya Jagadish Chandra Bosa 


Yea Trading Corpn. of India v, Pashok Tea Co, 


- inafter 
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Road, Calcutta-20 being the authorised 
person to take over the management of 
the above unit on the terms and condi- 
tions referred to in the above order”, 
The said order is in the following 
terms:— 

“Whereas the Central Government is 
satisfied from the documentary and 
other evidence in its possession that the 
persons in charge of the tea unit known 
as Pashok Tea Estate P, O. Pashok Dist- 
rict Darjeeling (hereinafter referred to 
as the suit Unit) owned by M/s. Pashok 
Tea Company Limited, 10, Pollock Street, 
Calcutta, have by the creation of im- 
cumbrances on the assets of the said 
unit have brought about a situation 
which is likely to affect the production > 
of tea manufactured or produced by the 
said unit and that immediate action is 
necessary to prevent such a situation, 
Now, therefore, in exercise of the pow- 
ers conferred by Cl. (a) of sub-section (1) 
of Section 16E of the Tea Act, 1953 (2 of 
1953) the Central Government - hereby 
authorised the Tea Trading Corporation 
of India Limited, 225E, Acharya Jagadish 
Chandra Bose Road, Calcutta-20 (here- 
referred to as the authorised 
person) to take over the management of 
the whole of the said unit subject to 
the following terms and conditions, 
namely : 

(i) The authorised person shall com- 
ply with all the directions issued from ~ 
time to time by the Central Government. 

(ii) the authorised person shall hold 
office for a period of five years from the 
date of publication of this order in tha 
official Gazette: 


(iii) the Central Government may 


- terminate the appointment of the au- 


thorised person earlier if it considers 
necessary to do so, 

This order shall have effect for a per- 
iod of five years commencing from the 
date of its publication in the official 
Gazette, 

A copy of the said letters as also a 
copy of the letter relating to the Look- 
san Tea Estate are annexed hereto and 
including in Annexure “A” hereof”, 

It is clear from the said order that the 
power was exercised by the President 
under Section 16E of the Tea Act, 1953. 
Sec, 16E along with the other sections 
were introduced into. the Tea Act by 
(Amendment) Act, 1976. The petitioner 
contended that the impugned order pur- 
porting to take over the management of 
the said Tea Estate of the Company have 
been sought to be passed on the allega- 
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tion that the Company by. creation of 
incumbrances on the assets of the Tea 
Estate have brought about a situation 
which is likely to affect the production 
of tea manufactured or produced by the 
said Tea Estates and that immediate 
action was necessary to prevent such a 
situation, The petitioner states that in 
any case the condition precedent | for 
' passing the order has not been complied 
with. It is alleged that the said order 
was passed in abuse of power, mala fide 
and no reasonable person on the mate- 
rials on record could have passed the 
said impugned orders, It is stated that 
the only incumbrances that were created 
in respect of the said two tea Estates 
were the equitable mortgage of the said 
two tea estates by deposit of title deeds 
and hypothecation of the tea gardens 
for the season 1973-74 created in favour 
of the Oriental Bank of Commerce Ltd, 
as security for overdrafts which the 
company had with the said Bank. It is 
stated further that such overdrafts faci- 
lities were taken from the said Bank by 
the Company in the year 1968 which 
were renewed from time to time, the last 


agreement for overdraft being made in- 


February 1973. The equitable mortgages 
were created in respect of the Pashok 
Tea Estate and in respect of the Looksan 
Tea Estate on or about 28th February, 
1973, and the hypothecation of the tea 
- crop for the season 1973-74 was also 
made by the agreement dated the 28th 
February, 1973 under which the over- 
draft facilities of Rs. 43 lakhs were given 
by the said Bank. It is stated that apart 
from the said overdraft facilities, ne 
other credit facilities from any Bank or 
financial institution were taken. It is 
further stated that such facilities wére 
taken in the usual course of business and 
such facilities are normally taken by 
every trading company including com- 
panies owning tea garden on similar 
mortgages and hypothecation. All such 
overdrafts facilities were granted by the 
said Bank up to 31st March, 1974 and in 
or about September, 1974, the said Bank 
(Contd. on Col. 2) 


Year ending 


31st Dec. 1974 Looksan 
31st Dee, 1975 Looksan 
30th Sept. 1976 Looksan 


It is further stated that the financial con- 
dition of the Company is sound, The 
Company has published ‘balance sheets 
up to the year ended on 31st. Mar., 1973; 
-. The financial position, of. the - -Company . 
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‘ any incumbrances 


ALR, 


filed a suit in the Court of. the Sub- 
ordinate Judge at Darjeeling, being O, C, 


Suit No, 48 of 1974 against the company 


and its guarantees for a decree of Rupees 
35,71,047.91 p. as the alleged outstand- 
ing dues in the overdraft account and 
for enforcement of the said equitable 
mortgages, The said suit was also for 
enforcement of another mortgage creat- 
ed by one of the guarantors of the said 
overdraft, being a Director of the Com- 
pany, . Written statement has been filed 
in the said suit at Darjeeling by the com- 
pany denying liabilities as in fact the 
Company has no liability to the Bank, 
Sometime in 1972, at the instance of the 
said Bank, the management of the Tea 
Garden had been handed over to J, 
Thomas & Co, Ltd., and the Tea Con- 
sultancy and Plantation Services (India) 
Private Ltd., for proper management of 
the Tea’ Estates and liquidation of the 
dues of the Bank with the sale proceeds 
of the tea. The said agents of the Bank 
totally mismanaged the affairs of the tea 
gardens and incurred heavy losses and 
the company is entitled to be reimburs« 
ed for such losses and is entitled to sef- 
off the same against the dues if any, of 
the Bank, Various disputes and diffe- 
rences exist with regard to the alleged 
liability of the company to the Bank 
which the company is denying and seve- 
ral proceedings are pending in the Dist- 
rict Court of Darjeeling and in the Gri- 
ginal Side of the High Court. It is al- 
leged that the Company had not created 
on the assets of the 
said tea gardens far less any reckless in- 
cumbrances on such assets, The said 
impugned order could not have been 
passed by any person properly instruct- 
ed. It is stated that after J, Thomas & 
Co, Pvt. Ltd., failed to vitalise the Tea 
Estate, the petitioner took ‘back the 
management of the garden and with the 
sale proceeds of the tea garden and from 
their own resources they are continuing 
the management and there has been an` 
increase of the production of tea at the 
tea gardens during the year ending as 
follows :— 


Production in Kg, 


3,44,813 Kgs. Pashok 77,159 Kgs, E so 
3,46,468 Kgs, Pashok 83,095 Kgs, l 
3,41,896 Kgs. Pashok 1,20,963 Kgs, 


_as on 30th September, 1976, will appear 


from the Pro forma statement of Income 
and expenditure as.’on that date show-_ 
ing a sum. of: Rs, 22,63,436.10 p. ar. 
balance. _ Surplus .. amount, h ds further _ 


1986 -— 
stated that it. was incumbent upon the 
Central Government ‘to give a hearing 


to the petitioner before issuing the im-. 
and the said impugned’ 


pugned orders 
orders have been passed in breach of the 
principles of natural justice, equity and 


fair play and the same are illegal, in- . 


opérative, void and/or nullity, On the 
basis of these facts, it is stated that the 
order under Section 16E of the Tea Act, 
‘1953 as amended by 1976, cannot be 
sustained and must be quashed, 


2. In the affidavit-in-opposition. filed 
by the respondent, it is stated, inter alia, 
that the management of the said two tea 
Estates, namely, Looksan Tea Estate and 
Pashok Tea Estate, were ` taken over 
under an order of the Central Govern« 
ment made under Section 16E (1) (a) of 
the said Act by Notified Order dated 
the 11th October, 1976, and from the 
said date the management had been 


vested with the Tea Trading Corpora-. 


tion of India Ltd., a Government of India 

undertaking. On and from October 11, 
1976, all the powers and functions of the 
petitioner No. 1 and its Board of Dire- 
ctors in respect of or, over the said two 
Tea Units were vested in the- said Tea 
Trading Corporation of India Ltd, and 
therefore the petitioner became disen- 
titled in law to initiate or commence any 
Tegal proceeding like the present writ 
proceeding in respect of the said two 
tea estates or tea units, It is further 
stated that the petitioner No, 2 ceased 
to. be a Director of the petitioner No, 1 
and as such has no right whatsoever in 
law either to make the present writ 
petition or verify it on behalf of the 
‘petitioner No, 1, It is stated further 
that the order 
Government was in accordance with law, 
After the Central Government carefully 
considering the records, documents and 
reports concerning the said two tea units 
formed a bona fide opinion that the con- 
ditions necessary for the exercise of 
powers under Section 16E of the Tea 
(Amendment) Act, 1976 were actually in 
existence and that in the interest of the 
general public and for preventing fall in 
production and manufacture of Tea and 
ruin of the said two Tea Units it was 
necessary to take immediate action to 
take over the management of the said 
two tea units, It is denied that there 
were no materials or evidence on which 


the Central Government could be satis-. 
fied in relation to the said two Tea Units. 


of the -Company that the person-in= 
. charge, of the same had by. creation o- 
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the- incumbrances. on’ the assets of the- - 


said Tea Units brought about a situation 
which was likely to affect the produc- 
tion of Tea, manufactured or produced 
by the said Tea Units, It is also stated. 
that the said order was in accordance 
with law, 


3. Before we deal with the question 
raised in this appeal, it is convenient for 
us to set out Sections 16B, 16C, 16D and 
16E of the Act which are as follows :-— 


“16B. (1) Where the Central Govern~ 
ment is of opinion in respect of a tea 


. undertaking or a tea unit that — 


(a) the tea undertaking or, as the case 
may be, the tea unit, has made losses 
in three out of five years immediately 
preceding the year in which such opin- 
ion is formed; or 

(b) the average yield of the tea under- 
taking, or, as the case may be, the tea 
unit, during three years out of five years 
immediately preceding the year in which 
such opinion is formed, has been, lower 
than the district average yield by 
twenty-five per cent, or more; or 


(c) the persons owning the tea under- 


taking, or, as the case may be, the tea — 


unit, have habitually made default in 
the: payment of wages, or provident fund 
dues of workers and other employees, 
or rent of the land, or duties of excise, 
or such other: dues as they are under an 
obligation to pay under any law for the 
time being in force; or 


(d) the tea undertaking, or, as the case 
may be, the tea unit, is being managed 
in a manner highly ‘detrimental to the 
tea industry or to public interests, the 
Central Government may make, or cause 
to be made, a full and complete investi- 
gation into the affairs of the tea under- 
taking or, as the case may be, the tea 
unit, by such person or body of persons 
as it may appoint for the purpose, 


(2) Where a.company owning a tea 
undertaking is being wound up by or 
under. the supervision of the Court and 
the business of such company is not be- 
ing continued, the Central Government 
may, if it is of opinion that it is neces- 
sary, in the interests of the general pub- 
lic, and, in particular, in the interest of 
production, supply or distribution of tea, 
to investigate into the possibility of run- 
ning or restarting the tea undertaking, 
make. an application to the Court, pray- 
ing for permission to make, or cause to 


‘be made; an investigation into.such pose: -: 


sibility by. such person or .body of pere ` 


286 Cal, 


sons as that Government may appoint 
for the purpose; and, where such an ap- 
plication is made, the Court shall, not- 
withstanding anything contained in the 
Companies Act, 1956, or in any other 
law for the time being in force, grant 
the permission prayed for, 

(3) The person or body of persons ap- 
pointed make any investigation under 
sub-section (1), or, as the case may be, 
sub-section (2), shall have the same 
powers as are specified in Section 18 of 
the Industries (Development and Regu- 
lation) Act, 1951, ` 

16C. (1) If, after making or causing to 
be made any such investigation as is re- 
ferred to in sub-section (1) of Sec. 16B, 
the Central Government is satisfied that 
action under this section is desirable, it 
may issue such directions to the tea un- 
dertaking or tea unit concerned, as may 
be appropriate in the circumstances, for 
all or any of the following purposes, 
namely :— 

(a) regulating the production of tea by 
the tea undertaking or, as the case may 
be, tea unit and fixing the standards of 
production; 

(b) requiring the tea undertaking or, 
as the case may be, tea unit to take such 
steps as the Central Government consi- 
ders necessary to stimulate the produc- 
tion, manufacture or plantation, of tea; 

(c) prohibiting the tea undertaking or, 
as the case may be, tea unit from re- 
sorting to any act or practice which 
might reduce its production, capacity or 
economic value; 

(d) controlling the prices, or regulat- 

ing the distribution, of tea produced or 


manufactured by the tea undertaking or, | 


as the case may be, tea unit, 

(2) Where a case relating to any tea 
undertaking or tea unit is under investi- 
gation, the Central Government may 
issue, at any time, any direction of the 
nature referred to in sub-section (1) to 
the tea undertaking or the tea unit con- 
cerned and any such direction shall have 
effect until it is varied or revoked by 
the Central Government, ` 

16D. (1) If the Central Government is 
of opinion that — 

(a) a tea undertaking or tea unit, fo 
which directions have been issued in 
pursuance of Section 16C, has failed to 
comply with such directions, or the tea 
undertaking, or, as the case may be, the 
tea unit, has made losses in three out 
of five years immediately preceding the 
year in which such opinion is formed; or 
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(b) the average yield of the tea under~ 
taking, or, as the case may be, the tea 
unit, during three years out of five 
years immediately preceding the year 
fn which such opinion is formed, has 
been lower than the district average 
yield by twenty-five per cent, or more] 
or i 


(c) the persons owning the tea under- 
taking, or, as the case may be, the tea 
unit, have habitually made default in 
the payment of wages, or provident fund 
dues, of workers and other employees, 
or rent of the land, or duties of excise, 
or in the payment of such other dues as 


. are obligatory under any lew for the 


time being in force; or 

(d) the undertaking, or, as the case 
may be, the tea unit, is being managed 
in a manner highly detrimental to the 
fea industry or to public interest, the 
Central Government may, by notified 
order, authorise any person or body of 
persons to take over the management of 
the whole or.any part of the tea under- 
taking or tea unit, as the case may be, 
or to exercise in respect of the whole 
or any part of the tea undertaking or, 
as the case may be tea unit, such func- 
tions of control as may be specified in 
the order, 

(2) Any notified order issued under. 
sub-section (1) shall have effect for such 
period, not exceeding five years, as may © 
be specified in the order: 

Provided that if the Central Govern- 
ment is of opinion that it is expedient 
in the public interest that any such noti- 
fied order should continue to have effect 
after the expiry of the period of five 
years aforesaid it may from time to time 
issue directions for such continuance for 
such period not exceeding one’ year at 
a time, as may be specified in the direc- 
fion, so, however, that the total period 
of such continuance (after the expiry of 
the said period of five years) does not 
exceed two years; and where any such 
direction is issued, a copy thereof shall 
be laid, as soon as may be, before both 
Houses of Parliament, 

(3) Any notified order issued under 
sub-section (1) shall have the same ef- 
fect as if it were an order made under 
sub-section (1) of Section 18A of the In- 
dustries (Development and Regulation) 
Act, 1951, and the provisions of Sec, 18B 
of that Act shall apply accordingly, 


(4) Notwithstanding anything contain- 
ed in any law for the time being in 
force, no person, who ceases to hold any 
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office by reason of the provisions con- 
tained in clause (a), or whose contract 
of management is terminated by reason 
of the provisions contained in clause (b), 
of Section 18B of the Industries (Deve- 
lopment and Regulation) Act, 1951, as 
applicable to a tea undertaking or tea 
unit by virtue of the provisions of sub- 
section (3), shall be entitled to any com- 
pensation for the loss of office or for 
the premature termination of his con- 
tract of management : 


Provided that nothing contained in 
this section shall affect the right of any 
such person to recover from the tea un~ 
dertaking or the tea unit, as the case 
may be, monies recoverable otherwise 
than by way of such compensation. 

16E. (1) Without prejudice to any 
other provision of this Act, if, from the 
documentary or other evidence in its 
possession, the Central Government is 
satisfied, in relation to a tea undertaking 
or tea unit, that — 

(a) the persons in charge of such tea 
undertaking or tea unit have, by reck- 
less investments or creation or incumb- 
rances on the assets of the tea under- 
taking or tea unit, or by diversion of 
funds, brought about a situation which 
is likely to affect the production of tea, 
manufactured or produced by the tea 
undertaking or tea unit, and that imme- 
diate action is necessary to prevent such 
a situation; or 

(b) it has been closed for a period of 
not less than three months (whether by 
reason of the voluntary winding up of 
the Company owning the tea undertak- 
ing or tea unit or for any other reason) 
and such closure is prejudicial to the 
concerned tea un or tea unit 
and that the financial condition of the 
company owning the tea undertaking or 
tea unit and the plant and machinery of 
such tea undertaking or tea unit are 
such that it is possible to restart the tea 
undertaking or tea unit and such restart- 
ing is necessary in the interests of the 
general public’ 
it may, by notified order, authorise any 
person or body of persons to take over 
the management of the whole or any 
part of the tea undertaking or tea unit 
or in exercise in respect of the whole or 
any part of the tea ing or tea 
unit such functions of control as may be 
specified in the order, 


(2) On the issue of a notified order 
under sub-section (1) in respect of a tea 
undertaking or tea unit,— 
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(a) the provisions of sub-sections (2), 
(3) and (4) of Section 16D, and the pro- 
visions of Section 16G, shall apply to a 
notified order made under sub-see, (1) 
as they apply to a notified order made 
under PER see (1) of Section 16D; 
and 

(b) the provisions of sub-sections (3) 
and (4) of Section 18AA of the Industries 


` (Development and Regulation) Act, 1951, 


shall apply to the tea undertaking or tea 
unit, as the case may be, to the same 
extent as they apply to an industrial 
undertaking”, 

Under Section 16B it has been provided 
that the Central Government is given 
power, if the Central Government is of 
the opinion, to cause investigation to be 
made in relation to the Tea Undertaking 
or Tea Unit. After the investigation is 
made by a person appointed under Sec- 
tion 16B (3), the Central Government 
may issue such direction under Sec, 16C 
as provided in the said section, After 
the investigation it is also provided un- 
der Section 16D that if the Central Gov- 
erment is of the opinion on any 
grounds stated in Section 16B and 16C 
of the Act, it may by order authorise 
any person or body of persons to take 
over the management of the undertaking 
for such period not exceeding 5 years, 
Under Section 16N of the Act it has 
been stated that until any rule is made 
in relation to any matter referred to in 
this Chapter, that is, Chapter 11A of the 
Act, the rules made by the Central Gov- 
ernment under the Industries (Develop- 
ment and Regulation) Act, 1951, in rela- 
tion to such matter shall, as far as may 
be, apply to the extent they are not re« 
pugnant to any provision of this Act or 
any rule made thereunder and refer- 
ences in such rules to the provisions of 
that Act shall be construed accordingly 
it appears, therefore, that when a ques- 
tion of representation and the question 
of natural justice are to be followed as 
is to be followed, in the matter of Sec- 
tion 16D, the representation of the ag- 
grieved person must be considered be- 
fore the report is made under Sec, 16B 
of the Act, In Section 16E of the Act 
however the power to take over the Tea 
Undertaking has been given to the Cen- 
tral Government if the Central Govern- 
ment is satisfied from the documentary 
and other evidence in its possession in 
relation to a tea undertaking that the 
persons-in-charge of such tea undertake 
ing or tea unit have (1) by reckless in- 
vestments or (2) creation of incumbe 
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‘rances on the assets-of the tea undertak-. 
ing or tea unit, or (3) by diversion of 
funds, brought about a situation which 
is likely to affect the production of tea, 
manufactured or produced by the tea 
undertaking or tea unit, and (4) that 
immediate action is necessary to prevent 
such a situation, the Central Govern- 
ment may take over the management of 
the ‘undertaking on issue of a notified 
order under sub-section (1). In that view 
of the matter, we now consider that 
arguments advanced by Mr, Somen Bose 
and Mr. D, N. Das appearing for the 
appellant, á 


4 Mr. D. N. Das appearing for the 
appellant contended mainly that the con- 
dition precedent for the exercise of 
power under Section 16E (1) (a) is pre- 
sent and there cannot be any doubt that 
if the condition precedent to the exer- 
cise of power by the Central Govern- 
ment is non-existent, then the order 
cannot be sustained, Therefore we are 
going into this fact which comes to the 
light on the affidavit filed in the Court 
of the Hon’ble single Judge as also an 
application filed before us to see whe- 
ther the condition precedent for the ex- 
ercise of power under Section 16E of the 
Tea Act had been present and the same 
was duly considered. If it has been fol- 
lowed, the appeal by the appellant must 
succeed and if not the appeal must fail. 
It appears to us on the question of law 
as agitated, that while taking over the 
management of the tea undertaking un- 
der Section 16E of the Tea Act, the 
Central Government was satisfied from 
the documentary or other evidence in its 
possession that the person in charge of 
such tea undertaking or tea unit have, 
by reckless investments or creation of 
incumbrances on the assets of the tea 
undertaking or tea unit, or by diversion 
of funds, brought about a situation 
which was likely to affect the produc- 
tion of tea, manufactured or produced 
by the tea undertaking or tea unit and 
that immediate action was necessary to 
prevent such a situation, From reading 
the said section it is clear that the reck- 
less investments on the assets or crea- 
tion of incumbrances etc, or diversion of 
‘funds by the management of the Tea 

_}/Undertaking must be such which may 
(be) likely to affect the production of 
tes manufactured or ‘produced by the 
tea undertaking or tea unit and that im- 
mediate action must also be necessary to 
prevent such situation being brought 


jabout, In out. opinion, all these, ele~. 
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ments must be present before the Cent-i. 


ral Govt. is satisfied on the basis of 
the documentary and other evidence 
that the tea undertaking is being man- 
aged in such a way by reckless invest- 
ments ete. on the assets of the tea 
undertaking that unless immediate ac- 


- tion is taken a situation may be brought 


about which affects the tea production.|- 
Before us at the time of hearing an ap- 
plication was made by the Central Gov- 
ernment for taking into consideration of 
the matter which was not placed before 
the Hon’ble single Judge. In view of the 
fact, it appears to us that the learned 
Judge had no opportunity to look into 
the records when the Hon’ble Judge con- 
sidered the matter because at. that stage 
it is stated that the Government though 
did not file the application but withheld 
the records for consideration by the 
Hon’ble single Judge. While dealing 
with the matter, we have not seen this 
application but all the records have been 
filed before us which go to show the 
facts and documents upon which the Tea 
Estates were taken over, It appears to 
us that the affidavits and the present 
documents are at variance with the affi- 
davit., filed before the Hon’ble single 
Judge, ; 

5. Now we consider the arguments 
advanced by Mr. D. N. Das appearing 
for the Union of India and Mr. Somen 
Bose appearing for the Tea Trading Cor- 
poration, It is argued by Mr. Bose that 
there must be casual relation between 
the incumbrances etc, which may likely 
to affect the production and that imme- 
diate action is therefore necessary, Un- 
less this can be satisfied, no order can 
be made under Section 16E of the Tea 
Act, 

6. Mr. Somen Bose on behalf of the 
Tea Trading Corporation contended that 
the learned single Judge was wrong in 
holding that in taking the decision un< 
der Sec, 16E of the Tea Act, the Cen- 
tral Government cannot consider the 
matters, namely, creation of incum- 
brances which was brought long before 
the Tea (Amendment) Act, 1976. On the 
premises, Mr. Gupta appearing for the 
respondent could not contend otherwise, 
We are of the opinion that the finding 
of the Hon’ble Judge that only incum- 


.brances created after the Tea Act, 1976 


eame into force can be the basis of the 
satisfaction cannot be upheld, On the 
other hand, from reading Section 16H, 
it is clear to us that for the purpose’ of]. 


satisfaction of the Central Government 


< 


~~ 
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under Section 16E, the situation of the 
tea garden regarding the reckless invest- 
ment or creation of incumbrances on the 
assets of the tea undertaking or tea 
unit or by diversion of funds, even be- 
fore the Act came into force can be con- 
sidered by the Central Government if 
the Central Government is otherwise 
satisfied on this fact, 


7. Next question argued by Mr. Bose 
is that the satisfaction of the Central 
Government under Section 16E must be 
on the ground as stated under Sec, 16E 
(1) (a) and secondly the Central Govern- 
ment must also be satisfied that it has 
brought about a situation which is likely 
to affect the tea production etc. and that 
immediate action is necessary to prevent 
such situation, It appears that in so far 
as the said section is concerned the 
Central’ Government must be satisfied 
on the basis of the documentary and 
other evidence in possession of the Cen- 
tral Government about (a) reckless in- 
vestment or (b) creation of incumbrances 
on the assets of the tea undertaking or 
tea unit or (c) diversion of funds, If the 
Central Government is satisfied, the 
Order cannot be made unless the Central 
Government is further satisfied that un- 
less immediate action is taken to pre- 
vent such situation brought about on 
those grounds which may bring about a 
fall of production of tea, manufactured 
Or produced by the tea undertaking or 
tea unit. In the case reported in AIR 
1974 SC 2233 in para 12 it has been held 
by the Supreme Court that once the 
Government is satisfied on the relevant 
materials according to Section 16E of the 
Act it is argued that the exercise of 
power is not open to the judicial seru- 
tiny. 


8 Mr. Gupta on behalf of the re- 
spondent contended that about the ques- 
tion of law as stated, there is no dispute 
and cannot be disputed but on the face 
of the record, it is argued that no 
reasonable man can be satisfied about 
the existence of the pre-condition for 
the exercise of power under Section 166 
of the Act. It must be made clear that 
once, if it is possible for the Court on 
consideration of the materials placed be« 
fore the Court to come to a finding that 
the condition precedent for the exercise 
of power has been satisfied, then of 
course non-mention of -the . different pro- 
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visions regarding satisfaction cannot nul- 
lify the order, If, however, the purpose 
is challenged, the Government concern- 
ed must place before the Court materials 
on which satisfaction was based. In the 
present case, materials were placed be- 
fore us and it is now for us to see whe- 
ther on these materials the Central Gov- 
ernment could be satisfied or in the 
other words, whether the condition pre~ 
cedent for the exercise of power exist- 
ed when the power was exercised, Be- 
fore we go into the other question, it is 
convenient for us to point out that the 
Hon'ble single Judge proceeded on the 
scrutiny that the word “reckless” quali- 
fies both the words “reckless invest- 
ment” or the words “creation of incum- 
brances” on the assets of the tea under- 
taking or tea unit. From the order sheet 
which is now annexed as supplementary - 
affidavit, it appears to us that the Cen- 
tral Government considered the case of 
the respondent and was of the opinion 
that the incumbrances of the assets of 
the tea units was reckless or in other 
words, the Central Government also was 
of the view that the creation of incum- 
brances on the assets brought about a 
situation which is likely to affect the 
production of tea, The word “reckless” 
qualifies reckless (investment) as also 
the words “creation of incumbrances”, 
From the order sheet which was placed 
before us by way of supplementary affi- 
davit, it appears that on the basis of the 
evidence by the Tea Board, the Govern- 
ment was satisfied that the persons-in- 
charge of this estate have by reckless 
creation of incumbrances on, the assets 
of the tea estates brought about a situa- 
tion which is not only likely to affect 
the tea production but also create un- 
Test amongst the labour force and ag 
such immediate action is necessary to 
prevent further deterioration of the 
situation, It appears that this Note was 
made and passed through different sec- 
tion officers and went right up to the 
highest authorities, Then again, it alsa 
appears that the Commerce Minister ap- 
proved the draft order which went to 
the Law Minister and was revised. But 
thereafter it does not appear that any 
authorities of the Central Government 
have considered the said revised draft 
order. Be that as it may, from the sup- 
plementary affidavit filed by the Deputy 
Secretary, Ministry of Commerce and 
Civil Supplies, Government of India, re- 
garding taking over of Looksan Tea 
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Estates, it is to be found that the Tea 
Estates has 373 hectares area under tea, 
It was further found that the garden 
average on the whole has been yielding 
consistently well below the District aver- 
age and as such the conditions of the 
estates from the point of view of its 
productivity and factory are amendable 
to revival and early restoration to nor- 
malcy, On the question of financial con- 
dition of the estate, it came to the con- 
clusion that the incumbrances are high- 
‘ly disproportionate to the fixed assets of 
the garden, It must be stated that none 
of the parties contended that the tea 
garden can be run under the usual loan 
or the hypothecation of tea stocks with 
the financial institution, It is admittedly 
true that the particular tea garden has 
a financial dealing with the Oriental 
Bank of Commerce Ltd, and they did nof 
and could not pay off the dues of the 
Bank on which a suit is now pending, 
At one stage, the management of the 
garden was made over to the Agent of 
the Bank in order to pay off the loan of 
the Bank It appears after running the 
said garden, through the Agent, the gar- 
den was made over to the proprietors, 
Number of cases were pending against 
the estates, It further appears that un- 
der Section 16E of the Tea Act the 
order was made. From the order sheet, 
which is produced before us, it is quite 
clear that the materials which are at all 
not relevant for the purpose of taking 
over of tea undertaking or tea unit were 
considered by the Central Government 
before the order is made, The . relevant 
portion of the extraneous matter consi= 
dered by the Central Government be- 
fore the order is made according to us 
is that the Government considered the 
District average during the period 1972- 
74, The Government further considered 
the effect of unrest in the labour force 
in the garden. These two considerations 
are, according to us, not germane for 
the purpose of making the order under 
Section 16E of the Tea Act, It must be 
stated that the Government considered 
the District average which is not, in our 
opinion, relevant consideration for the 
purpose of coming to the decision under 
Sec. 16E of the Tea Act. On the other 
hand, it is quite possible that this factor 
may be relevant consideration for the 
purpose of Sections 16B, 16C and 16D of 
the Act. In case coming under Sec. 16D 
of the Act it is incumbent for the auth- 
_ ority to consider the representation as 


contained in R. 5 Industries (Dev & Ray) 
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Act, But for action under S, 16E of the 
Act the Central Govt. exercises emer- 
gency power where according to the 
Central Govt, immediate action is neces- 
sary, In the background question of giv- 
ing opportunity of representation may 
frustrate the exercise of the power it- 
self. In our view therefore in exercise 
of power under Section 16E of the Act, 
giving opportunity of representation does 
not arise, But that is more reason why 
if the exercise of power under Sec, 166 
and the matter comes up for the seru- 
tiny of Courts of Law the Central Gov- 
ernment must satisfy that they have 


` exercised the power after the conditions 


precedent for such exercise of powers 
are satisfied, 


9. Mr Bose on behalf of the appellant 
and Mr, Das on behalf of the Union of 
India contended that the words “reckless 
investment” and “creation of incum= 
brances” on the assets of the tea estates 
mean any incumbrances that prevents 
any action. In support of this conten- 
tion reliance was placed on the cases re- 
ported in AIR 1957 Bom 119 and AIR 
1969 SC 117. It is argued that any in- 
cumbrances which is likely to affect the 
production of tea for the purpose of Sec- 
tion 16E of the Act is immaterial. It is 
argued that the Central Government con- 
sidered the production of tea from their 
own record. It will be clear from what 
the petitioners stated in their petition 
about the production of tea. It is also 
supported by the reports as stated and 
as annexed to the supplementary affi- 
davit, Here also it will be found that the 
Central Government proceeded with the 
average yield and District average. Ac- 
cording to Mr, Gupta, this is an extra- 
neous consideration for the purpose of 
taking an action under Section 16E of the 
Tea Act, In our opinion, the arguments 
advanced by the appellant’s Advocates 
Mr, Bose and Mr, D. N. Das that the 
basis of the satisfaction under Sec- 
tion 16E of the Act is to be found in the 
notings of the Central Government 
which was filed before us by the supple- 
mentary affidavit but not produced be- 
fore the Hon’able single Judge. We are 
of the opinion on consideration. of 
the file that even in the notings, the 
matters are extraneous to Section 16E of 
the Act, that is, consideration of District 
average, consideration of the labour 
unrest and consideration of the certi- 
ficate proceedings pending or filed re- 
garding the payment of provident funds, 
wages, etc,, were considered, It appears 


wr; 
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further that before the order was made, 
some reports are available from the Tea 
Board in respect of the number of Tea 
Estates including the Tea Estate with 
which we are considered in this matter. 
In our opinion, the consideration of the 
District average from 1972-74. and lia- 
bility regarding payment of wages, bonus 
and gratuity etc., are not germane ac- 
cording to us for the purpose of making 
the order under Section 16E of the Tea 
Act, In that view of the matter, in our 
opinion, the impugned order cannot be 
sustained, inasmuch as, in satisfying that 
immediate action is necessary to prevent 
a situation which is likely to fall the 
production of tea, the Central Govern- 
ment took into consideration the matter 
which is not germane for such order 
being passed. 

10. Mr. Gupta on behalf of the respon- 
dent contended that the payment of pro- 
vident fund etc., does not come within 
the meaning of the word “incumbrances”. 
Mr. Gupta referred to the case reported 
in AIR 1977 SC 1566, and argued that 
incumbrances regarding the payment of 
wages, provident fund etc., which was 
considered by the Central Government 
for making an order under Section 16E 
is not a relevant consideration in so far 
as Section 16E is concerned. These 
matters are relevant considerations when 
orders under Sections 16B, 16C and 16D 
of the Tea Act are contemplated. In 
that view of the matter, it is argued by 
Mr. Gupta that the dues regarding the 
payment of provident fund, wages and 
gratuity etc. cannot come within the 
meaning of the word “incumbrances”, 
Even if these alleged dues are there, they 
are not germane for the purpose of con- 
sideration of taking an action under 
Section 16E of the Act, To that argu- 
ment of Mr. Gupta, Mr. Bose as well as 
Mr. Das. contended that there are cer- 
tain incumbrances on the properties as 
the provident fund etc., are charged on 
the properties itself. Mr. Bose relied 
upon the case reported in AIR 1960 SC 
936, and contended that such charge on 
on the estate amounts to reckless incum~- 
brances. Assuming Mr. Bose is correct, 
in our opinion, in view of the wording 
of Sections 16B, 16C, and 16D and Sec- 
tion 16E of the Act, it is clear for the 
purpose of making an order under Sec- 
tion 16E of the Tea Act, these matters 
are not relevant at all, Further we are 
of the opinion that Section 16E of 
the Tea Act does not provide for any 
epportunity being given to the petitioner, 
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This argument to the contrary by Mr.j 
Gupta cannot be accepted to be correct. 
In our opinion, in so far as the question 
of natural justice is concerned, Sec, 16E 
provides that if the Central Govt. is satis- 
fied about the condition precedent for the 
exercise of power and that immediate 
action is necessary to prevent such a 
situation. The principle of natural justice 
in the way that representation by other 
petitioners will frustrate the action itself 
and for prevention of such situation, the 
Government has been given power under 
Section 16E of the Act to act immediate- 
Iy. In our view, the natural justice re- 
garding representation by the respon- 
dent in the context of the different sec- 
tions of the Tea Act, as amended, is not 
applicable in the matter coming under 
Section 16E of the Act. But there can- 
not be any doubt that before the order 
is passed, the condition precedent for 
passing of the order must be satisfied on 
the materials or documents in posses- 
sion of the Government, We have already 
stated that we are satisfied that the Cen- 
tral Government considered the matters 
in exercise of the emergency powers 
which are not at all germane considera- 
tion of the purpose of act. Mr, Das re- 
lied upon the report of the Tea Board 
regarding the particular Tea Estates. 
From the report itself it appears that 
the Tea Board considered the provident 
fund, excise duties, Land rent etc., for 
coming into the consideration before 
passing the order impugned. It must 
be stated that before the order is upheld 
there must be a finding that the order 
was passed by the Central Government 
being satisfied from the documentary and 
other evidence in their possession, Re- 
liance was placed by Mr, Gupta in the 
case reported in AIR 1978 SC 851, for 
that purpose. We have already held 
that the Central Government came to a 
finding about the materials on records 
which are not germane and the order 
cannot be sustained, 


11. We, therefore, dismiss the appeal. 
There will be no order as to costs. 

12, Operation of this order is stayed 
for two months from date. Direction is 
given to the Office to give the certified 
eopies of this order to the respondents 
as soon as practicable on their making 
an application for the same. 

13. There will be no order on the 
application. 

14. Leave under Article 133 (1) (a) 
and (b) read with Article 134 (A) of the 
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Constitution is granted because the ques- 
‘tion involved in this case has not been 
decided by the Supreme Court and in 
our opinion this is a matter of general 
public importance which should be 
decided by the Supreme Court, 

15, In view of our ‘findings all the 
appeals are dismissed, 
_ 16. There will be no order as to costa, 


17. In respect of appeal being 
F. M. A.T. No, 1003 of 1979 on the pre 
liminary point the petitioner having 
filed an application earlier which was 
pending when the present application on 
which the Rule was issued was filed the 
application on which subsequent Rules 
were issued are not maintainable, In 
our opinion, as that application was not 
disposed of on merits and since with- 
drawn when this application was filed 
the ground of challenging the issuance 
of the Rule on the preliminary point 
cannot succeed and must, therefore, 
` stand dismissed, The writ as herein 
granted is in respect of two appeals 
_ being F. M. A. Ts. Nos. 1004 and 1034 of 
1979, (CR 4368W of 1977) which were 
disposed of on merits. 

B. C. RAY, J.:— I agree, 

Appeals dismissed, 


— 
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Hindusthan Commercial Bank Ltd., 
Appellant v. Probodh Kumar Mitter and 
another, Respondents, 

A. F, O. D. No. 221 of 1971, D/- 6-28 
1979.* 

(A) Torts — Negligence — Suit for 
damages — Contract for purchase and 
sale of shares providing that shares will 
be delivered through bank — Seller's 
bank receiving payment from purchaser 
against delivery of shares as per instruc- 
tions from its customer — Shares sub- 
sequently found to be stolen property — 
Suit by purchaser — Liability of bank 
— On facts, held, there was no negli- 
gence on part of bank in opening seller’s 
(customer’s) account nor could it be said 
that bank made any representation to 
plaintiff as to genuineness of shares —e 
Bank, held was not liable, ILR (1973) 1 


*Against judgment of Salil K. Roy Chows 
dhury, J., reported in ILR (1973) 1 
Cal 660. Pees. 
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‘no title to the same. 


. A.LR, 


Cal 660, Reversed. (Negotiable Instra-« 
ments Act (1881), Section 131). 


Under an agreement between G (defen~ 
dant No, 2) and M (plaintiff), G agreed 
to sell and M agreed to buy certain 
shares, It was also agreed between the 
contracting parties that delivery of the 
shares shall be made through a Sche- 
duled Bank and that M shall make pay- 
ment to the Bank for shares delivered, 
Under instructions from G his Bank 
(defendant No, 1) prepared necessary 
bills, received payment from M by 
cheque and delivered the shares to M. 
It subsequently transpired that the 
shares were stolen property. M filed a 
suit against the Bank (defendant No, 1) 
and G (defendant No, 2), for damages, 
The trial Judge summed up the whole 
case by coming to his three  fiindings, 
First, the bank was grossly negligent in 
not enquiring into the identity and in- 
tegrity of G at the time of opening the 
account and as to the title to the shares 
delivered to the plaintiff under cover of 
its bills, Secondly, the bank was liable 
for warranty of title and conversion for 
delivering shares, to the plaintiff, in 
which its customer G had no title and 
lastly, the bank must be held liable as 
a banker and as agent of its customer 
for conversion inasmuch as the said 
shares were stolen shares and G had 
The bank was 
bound to indemnify the plaintiff for 
the loss he had suffered, which loss, 
according to the trial Judge, had been 
duly proved. The Bank appealed. 

Held that the facts disclosed did not 
cast any such duty on the bank to find, 
out the -nature and character of the 
shares delivered and collected on ac- 
count of G, a constituent of the bank, 
Here is a case of the Bank’s acting 
clearly as an agent and under the direc- 
tion of G and, as such, the liability, if 
any, would primarily and essentially 
foist on G and not on the bank, The 
fact that the shares were being delivers 
ed through a bank would not cast any 
special duty on the bank to ensure the 
nature and character of the genuineness 
of the shares. The facts disclosed would 
suggest that there was nothing unusual 
which could be detected and remedied 
by the bank if due care and caution had 
been exercised by the bank. The parties} 
to the contract decided that the shares 
were to be delivered. through the bank 
and that had been done. The bank, not 
being a party thereto, had acted only as 


r 


-a conduit pipe in delivering the shares 
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ing the money from M, There was no im- 
plied warranty or representation so far as 
the bank was concerned and the facts are 
clear that the bank performed a minis~ 
terial function in the matter of present- 
-ing the bills, delivering the shares and 
collecting the money as the price there- 
of on behalf of G, 


There was no scope for the bank 
for owing any duty to any 
person, not to speak of to the plaintiff, 
to inquire into the genuineness of the 
shares and the title therein before deli» 
vering the same to the plaintiff. Under 
those circumstances the liability is that 
of G and not of its agent vis-a-vis the 
plaintiff. The plaintiff cannot make the 
bank liable, There could not be any 
representation as to the genuineness of 
the shares under the circumstances, 
(1918) 2 KB 623 and (1870-71) 11 Equity 
Cases 398, Relied on; (1875) LR 10 CP 
196 and 1905 AC 392, Distinguished; ILR 
(1973) 1 Cal 660, Reversed. 

(Paras 33, 39, 48, 72) 


The contention that the bank was 
guilty of conversion and was, therefore, 
liable to repay the amount is without 
substance. The question of conversion 
would arise only when the true owner, 
. was suing in respect of the wrongful act 
complained of. The bank could not be 
guilty of conversion as against the 
plaintiff because the plaintiff was never 
the true owner of the shares. (Para 75) 


Since the bank was acting in pursu- 
. ance of the agreement entered into by 
and between the plaintiff and G it be- 
-came immaterial in what manner the 
account was opened and how it was 
dealt with as between the bank and G. 
In any event the bank took as much 
care as it was obliged to take under the 
circumstances in the matter of the open- 
ing of the account of G. In the account 
opening form there was an introduction 
of an account holder by the name of B, 
The bank also led evidence that there 
was verbal introduction by H one of its 
valued customers. It is true that the 
said H had an overdraft account at the 
relevant time and was ultimately con- 
victed by the criminal court; but that 
could not be of any consequence so far 
as the question of negligence was con- 
cerned, (Para 81j 

It is also to be noticed that the plain- 
tiff did not pursue its claim to ascertain 
who was the rightful owner in respect 
‘of the said shares. The evidence sug« 
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gests that the shares were taken posses- 
sion of by the police. There was no at- 
tempt on the part of the plaintiff to as- 
certain what ultimately happened to 
the said shares. The plaintiff in effect 
abandoned his claim as against the right- 
ful claimant, Under such circumstances, 
it must be held that the payment made 
by the plaintiff to the purchasers of 
those shares were voluntary payments 
and, as such, in any event, the plaintiff 
could not pursue its claim as against 
the bank because the plaintiff failed to 
pursue its rights in respect of the said 
shares, (Para 83) 


(B) Limitation Act (1908), Article 36 
~— Torts — Negligence — Suit for dam- 
ages filed beyond two years from date of 
wrongful act is barred, AIR 1965 SC 


1663 Disting. (Para 82) 
Cases Referred : Chronological Paras 
(1968) 2 All ER 573: (1968) 1 WLR 
956 Marfani & Co v. Midland Bank 
Ltd. 34 
AIR 1965 SC 1663 82 
AIR 1965 Cal 355 40 


(1964) AC 465: (1963) 2 All ER 575 
Hedley Byrne & Co, v. Heller & Part- 


ners 13 
ATR 1955 SC 566 41 
AIR 1938 PC 191: 1938 All LJ 807 52 
AIR 1938 Cal 151: 66 Cal LJ 592 56 
AIR 1934 Cal 788 13 
1932 AC 562: 147 LT 281 (HL) Donoghue 

v. Stevenson 13 
AIR 1926 PC 38:24 All LJ 657 40 
AIR 1920 PC 88 34 


(1918) 2 KB 623:119 LT 321 Guaranty 
Trust Co, of New York v, Hannay & 


Co. 36, 38 
AIR 1916 Cal 598: 21 Cal WN 93 13 
(1908) 2 KB 208:98 LT 336 Bank of 

England v. Cutler 38 
(1907) 1 KB 809 Moel Tryvan Ship Co. 

v, Kruger & Co, 38 


1905 AC 392:93 LT 83 Sheffield Corpn. 
v, Barclay 38, 47, 48, 49, 51, 52 
1903 AC 114: 88 LT 244 Starkey v. Bank 
of England 14, 53, 56 
(1902) 2 KB 144: 87 LT 204 Edelstein v. 


Schuler & Co, 46 
(1895) ILR 22 Cal 533 (PC) 13 
1894 AC 96 Edinburgh United Breweries 

v. Molleson > 73 


(1892) 1 QBD 495: 40 WR 426, Consoli- 
dated Co. v. Curtis & Sons 13 
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(1857) 8 E & B 647:120 ER 241 Collen 
v. Wright 14, 56, 57 
(1839) 5 Bing NC 636:132 ER 1245 Top- 


lis v, Grane 
(1834) 2 Ad & El 57; 111 ER 22 ene 
v, Gibbins 46 


(1827) 4 Bing 66:130 ER 693 ae 
v. Jarvis 

(1824) 3 B & C.280:107 ER 738 me 
India Co, v. Tritton 38 

(1815) 6 Taunt 76:128 ER 961 Smith 
v. Mercer 38 


Bachawat, for Appellant. 


RAMENDRA MOHAN DATTA, J.: — 
This is an appeal from the judgment and 
decree dated 19th April, 1971 passed by 
Roy Chowdhury, J. in a suit for damages 
for a sum of Rs. 68, 598/-, 


2. The facts shortly are that the 
plaintiff respondent No, 1 (hereinafter 
called Mitter) was a dealer in stocks and 
shares and was carrying on such business 
under the name and style of Sree Krishna 
< & Co. in Calcutta, One R, N. Ghose 
alias R. K. Ghose, the respondent No, 2 
herein, on or about 10th May, 1951 
verbally agreed to sell and Mitter agreed 
to purchase several shares in various 
joint stock companies. The said shares 
were sold through the defendant No. I 
Hindusthan Commercial Bank Ltd., the 
appellant herein (hereinafter called the 
bank), The bank made out various bills 
representing the price of the shares sold 
to Mitter and asked Mitter for payment 
and then to take delivery of the shares, 
The bank delievered the said shares to 
Mitter between 15th May and 7th June, 
1951, Mitter paid the amount of the said 
bills by an account payee cheque drawn 
in favour of the bank and took delivery 
of the said shares, Thereafter, between 
June and July, 1951, the said shares 
were seized by the police and criminal 
proceedings were started against the 
said R. N. Ghose the respondent No. 2 
herein on the ground that the said 
shares were stolen properties. On 15th 
April, 1954, Ghose had been convicted. 


3. From a careful reading of the plaint 
it appears that the plaintiff Mitter’s main 
endeavour had been to make the bank 
liable in respect of this transaction. The 
main averments in the plaint are that 
the bank made out the bills represent- 
ing the price of the shares sold to Mitter 
and invited and/or requested Mitter to 
pay for and then to take delivery of 
the said shares, The bank made over 
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the bills with intent that Mitter would 
act upon the said bills and pay the price 
mentioned’ therein and take delivery of 
the shares. Mitter acted upon the same 
and paid the price by an account payee 
cheque drawn in favour of the bank 
and the bank gave delivery of the said 
shares, The bank by its act and conduct 
expressly and/or impliedly warranted 


and/or represented to Mitter that the 
delivery of the said shares was good 
delivery; that Mitter would have and 


enjoy quiet possession of the said 
shares; that Ghose had lawful right or 
title to the said shares; that the bank 
was competent to transfer such lawful 
right and title to the said shares to Mitter 
and that Mitter would be entitled to the 
said shares, Mitter acted upon such repre- 
sentation and warranty. It is further 
stated by Mitter that Ghose had no law~ 
ful right or title to the said shares 
which were stolen properties and had no 
right to sell the same and the bank was 
not competent to transfer any lawful 
right or title to the said shares to Mitter 
and to deal with them as it had done, 
It is further stated that the bank ob- 
tained payment of moneys on the basis 
that Mitter would be entitled to the said 
shares and would have and enjoy quiet 
posamen thereof. Furthermore, the 
ank wrongfully obtained moneys from 
Mitter by making over the shares which 
were stolen properties and which the 
bank was not competent to deal with, 


4. The question of duty of the bank 
to Mitter was sought to be raised by 
pleading that the bank in its dealing 
with Mitter was under a duty to him 
viz., that no act or omission on its part 
should cause any loss and injury to 
Mitter. The bank was under a duty to 
deliver such shares to which Mitter 
would become entitled and of which 
Mitter would have and enjoy quiet pos- 
session. The bank had committed breach 
of its duty to Mitter.’ Mitter has also 
pleaded breach of implied agreement on 
the part of the bank by making an aver- 
ment therein that the bank by its act 
and conduct or omission expressly or 
impliedly agreed to indemnify Mitter 
against all losses or damages which 
Mitter might suffer by acting upon the 
said bills and making payment at its 
request and taking delivery of the said 
shares. The respondent No, 2 Ghose had 
no lawful right or title to the said 
shares, no right to sell or part with the 
same and no right to ensure Mitter that 
he would have and enjoy quiet possese 
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sion of the said shares. Lastly, it is 
pleaded that the receipt of the said sum 
was tortious, illegal, wrongful and the 
same was obtained fraudulently from 
Mitter who was deprived of the said 
sum by Ghosh with the help and aid of 
the bank, Both Ghosh and bank jointly 
acted in the wrong done to Mitter by 
causing loss and damage to him to the 
extent of the said sum of Rs, 68,598.00. 
5.. The question is how far the bank 
can be made liable in the facts and cir- 
cumstances as stated hereinabove. 


6. It is significant to note that the 
writ of summons was not served on 
Ghosh nor did Ghosh appear or file his 
written statement. The bank filed its 
written statement denying its liability. 
It is stated that the bank was not a 
party to the agreement to sell the said 
shares nor was there any privity of con- 
tract between the bank and the plaintiff, 
The bank discharged its obligation to 
Ghosh and acted throughout in the ordi- 
nary course of its business as a banker 
and in accordance with the usage, The 
bank acted bona fide as the banker of 
its constituent in the transaction and the 
facts were that Ghosh sent to the bank 
the broker’s note together with the 
shares which the bank believed to be 
the shares of the said constituent, 
Ghosh instructed the bank to deliver the 
shares in terms of the contract to the 
persons named therein and to receive 
the amount mentioned in the broker’s 
note. In terms of the broker’s note the 
bills were prepared and sent to the par- 
ties, When the bank made the collections 
from the parties, the bank had deposited 


- the same in the name of Ghosh. The 


main defence is that the plaintiff had 
direct and independent transaction in 
shares with Ghosh and the bank was not 
a party to the same but only discharged 
its usual duties as a banker, The plain~ 
tiff and Ghose acted as principals in the 
transaction and there was no warranty 
express or implied or any representation 
direct or indirect made by the bank 
which was acted upon by the plaintiff as 
alleged, The bank had no knowledge 
that the said shares were stolen proper- 
ties and that there was any defect in 
the title or that the said Ghosh was not 
the legal owner thereof, It acted bona 
fide and without any knowledge of de- 
fect of title in the said shares which 
were dealt with by Ghosh, It is pleaded 
that the plaintiff had ratified and/or ac- 
’ quiesced in all the acts done by the bank 
in respect of the transaction in suit, The 
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bank had not dealt with the said shares 
in any way on its own account but dealt 
with the same merely as banker of the 
said Ghosh and in course of its usual 
business as a banker. The representation 
that the plaintiff would have or enjoy 
quiet possession or that he had been 
prevented from having or enjoying quiet 
possession of the said shares because of 
wrongful act and conduct of the bank 
were all denied, The bank admitted that 
it had obtained the payment but denied 
that the same was on the basis or con- 
tention that the appellant would be en- 
titled thereto or would have and enjoy 
quiet possession thereof. It is further 
stated that the bank had throughout 
acted bona fide and without knowledge 
of any defect in title, if any, of Ghose 
in the said shares, The bank also denied 
that there was any warranty or condi- 
tion precedent or that it had broken the 
same wrongfully or otherwise. The loss, 


if any, was not due to any breach of 
duty on the part of the bank, 
The allegation of breach of duty 


by the bank was also denied. The 
bank had never any lawful duty or title 
in the said shares and verily believed 
that Ghose was a true owner of the said 
shares, The charges of fraud and con- 
spiracy made against the bank have also 
been denied, Lastly, it is pleaded that 
the plaint did not disclose any cause of 
action against the bank. 


7. As observed above, what was 
pleaded was that the bank was under a 
duty to see that no act or omission on 
its part should cause any loss or injury 
to Mitter and it was under a further 
duty to deliver such shares which would 
give Mitter good title and enable him to 
enjoy quiet possession thereof. As a 
matter of fact that case which had been 
run at the trial was on the basis that 
the bank was under a duty to take care 
in opening the account of its customer 
Ghosh and it having committed breach 
of its duty to take care in that respect, 
became negligent and caused loss and 
damages to Mitter, The learned Judge 
has come to his finding also on that 
basis and has decided the case according- 
ly. We have to examine carefully how 
far that finding is consistent with the 
pleading in this case, We would have to 
consider further, on the basis of the 
issues struck as to how far such finding 
could be arrived at. As observed herein 
above, although Ghosh was impleaded as 
a party defendant, the case was pro- 
ceeded with as against the bank only 
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Bence alone, The obligation, as pleaded 
in the plaint, had been given a go-by 
and no finding has been arrived at in 
the judgment regarding the representa- 
tion which ensured that the plaintiff 
should have and enjoy quiet possession 
of the shares, Furthermore, the case of 
express or implied warranty or the im- 
plied agreement as pleaded in the plaint 
had not been pursued, 


8 From the evidence as adduced at 
the trial it transpires that on 4th May, 
1951 Ghosh opened the account with the 
appellant bank after he was introduced 
by one Harimohan Seal, a long standing 
constituent of the bank and by another 
constituent named Pasupati Mallick of 
Bhawanipore Paper & Stationery Mart, 
On 9th June, 1951 criminal proceeding 
was instituted whereby the plaintiff's 
father Rajani Kanta was called to the 
police station for interrogation, The ap- 
pellant bank was not informed about the 
same by the plaintiff. On 15th June, 
1951, United Bank of India wrote to its 
solicitor Sri S. N. Sen forwarding a list 
of shares which were alleged to have 
been removed from the custody of its 
Russa Road branch so that the same 
might be submitted to the Stock Ex- 
change and to the police. On the next 
day Sri S. N. Sen complied with the 
same. In June-July, 1951, certain shares 
were seized by the police and on 26th 
September 1951 the same were sent by 
the plaintiff to the appellant bank des- 
cribing the shares as “bad delivery sun- 
dry shares” and enclosing therewith 
those bills claiming the amount men- 
tioned therein. On 26th September, 
1951, the appellant bank’s Solicitor M/s. 
Khaitan & Company replied denying the 
bank’s liability, On 28th November, Sri 
S. C. Roy Chowdhury, Solicitor acting 
for Mitter reiterated his client’s conten- 
tion. On 4th December, 1951, Khaitan & 
Company wrote back reiterating the ear- 
lier stand taken by them, 


9. Thereafter on 15th April, 1954, 
R. N. Ghosh was convicted. After wait- 
ing for all those years the plaintiff filed 
the suit herein on 7th May 1954. In Aug. 
1954, correspondence was exchanged ask- 
ing for particulars about the agreement 
and it was replied by saying that the 
agreement was between the plaintiff and 
R. N. Ghosh and the same was verbally 
entered into, 


` 16.. At the trial several. issues were ` 


raised and settled. The learned Judge, 
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inter alia, held that there was an agree- 


ment between Mitter and Ghosh, as als 


leged in the plaint, for the sale of shares 
that the bank acted in the transaction 
as the Bankers and Agent of Ghosh; the 
bank was grossly negligent in not enquir« 
ing as to the title of Ghosh in respect of 
those shares, This finding as to negli- 
gence was neither the subject matter of 
any pleading nor was the same raised 
in the issues as settled in the suit, The 
learned Judge further held generally 
that there was warranty or representa- 
tion, express or implied on the part of 
the bank without actually deciding whe- 
ther such warranty or representation 
was express or implied. It was also held 
that the shares were stolen shares; that 
Ghosh had no title to the said shares as 
the shares were obtained by fraud and 
wrongful acts. It is to be noted that the 
above finding was arrived at in respect 
of the allegation made in paras 8, 10 and 
18, where no allegation of fraud has 
been made. Such allegation of fraud 
has been made in paragraph 20 of the 
plaint but no particulars thereof have 
been furnished thereunder in respect of 
any fraud. In respect of paragraph 12 
of the plaint where it is pleaded that 
the bank obtained payment of the 
moneys from Mitter on the basis and 
condition that Mitter would be entitled 
to the said shares and would have and 
enjoy quiet possession thereof, the issue 
has been framed as follows: 


“4 (e). Did the defendant No, 1 repre- 
sent to the plaintiff that he would have or 
enjoy quiet possession of the shares or 
has the plaintiff been prevented from 
having or enjoying quiet possession of 
the shares because of any wrongful act 
or conduct. of the defendant No, 1 as 
pleaded in paragraph 12 of the plaint?” 


11. This issue has been answered only 
by saying tyes’ but no reason in respect 
thereto has been indicated in the judg- 
ment itself. The learned Judge further 
held that the bank had sought to trans- 
fer the title to the said shares although 
it was not competent to do so; that the 
bank obtained payment of money from 
Mitter on the basis or condition as alleg- 
ed in paragraphs 12, 13, 14, 15 and 16 of 
the plaint. It is further to be noted that 
there is no discussion whatsoever in tha 
judgment regarding this finding, In para- 
graph 17 of the plaint an express or im- 
plied agreement has been pleaded and an 
issue was raised enquiring whether there 
was any express Or ` implied agreement 
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between Mitter and the bank and to that 
without deciding whether it was express 
or implied the learned Judge has simply 
answered the same by saying ‘yes’. Re- 
garding paragraph 20 of the plaint simi- 
larly in dealing with the various allega- 
tions which required separate and dis- 
tinct findings and which read as follows 
“wrongful or fraudulent oor illegal or 
tortious action jointly or otherwise as 
between the defendants”, the learned 
Judge has answered the same simply by 
saying ‘yes’. Moreover in respect of issue 
No. 9 as to whether there was ratification 
or acquiescence in all the acts of the bank 
by Mitter, the learned Judge in answer- 
ing the same has simply said “No”, with- 
out discussing or giving reasons for his 
coming to his said finding. The learned 
Judge ultimately has found that a sum 
of Rs, 60,231-10p only has been suffered 
as loss and damages by the plaintiff and 
has passed a decree to that extent. There 
is no reason given as to why the amount 
was reduced from Rs. 68,598 to Rs, 
60,231.10 p. It should be noted that there 
is no indication in the Judgment as to 
how the amount was reduced. 


12. It appears that the learned Judge 
arrived at his conclusions by accepting 
all the arguments advanced by the the 
learned counsel Mr, Dipankar Gupta ap- 
pearing in the trial court on behalf 
of the plaintiff respondent, So, let 
us consider what arguments had been 
made by Mr. Gupta as recorded 
in the Judgment, His first submis- 
sion was that the suit was on the 
basis of tortious liability and both the 
bank and Ghosh were joint tort-feasors 
and they were jointly liable to Mitter 
and Mitter was entitled to proceed against 
any one of them and his claim was 
maintainable even in the absence of 
Ghosh. The next contention was that 
the bank was not merely entrusted with 
the ministerial duty of physically deli~ 
vering the said shares and collecting the 
same to and from the plaintiff as con- 
tended on behalf of the bank, the nature 
of the account and dealings therein 
would show that R. N. Ghosh was main- 
taining an overdraft account against the 
pledge of G, P. Notes and securities, 
R. N. Ghosh handed over the contract 
notes in respect of the sale of shares and 
the bank retained the same and made 
entries thereof in its security register 
(vide Mukherji’s questions 466 to 473, 486 
to 500 and 506 to 525 and para 3 of written 
statement herein and paras 4, 6 and 11 
of the Alipore suit Ext, VV. and ques= 


. thereof to. Mitter and, accordingly, 
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tions 601 to 606 and 612 to 623 of 
Mukherji), Relying on such evidence the 
learned Judge accepted the contention 
of Mr. Gupta that the Bank was mak- 
ing serutiny of the blank transfer deeds 
and was taking independent decisions 
itself as to how many shares were to be 
delivered. Such decisions were quite 
different from the instructions which 
were received from Ghose and on the 
basis of such decisions it was delivering 
the shares and making its own bills. That 
the bank’s bills did not indicate the 
source from which the bank obtained 
the shares although it was clear that 
the same were being delivered on ac- 
count of R. N. Ghosh (vide Mukherji’s 
questions 561 to 583). Even though the 
bank was acting as an agent yet it took 
upon itself the responsibility of giving 
‘delivery of shares under the contract 
of sale entered into by and between 
Mitter and Ghosh. To quote the langu- 
age of the learned Judge, “the ownership 
in the said shares together with the 
blank transfer deed was intended to be 
transferred by the bank in favour of 
the plaintiff in the ordinary course of its 
banking business”, 

13. The learned Judge has also ac~ 
cepted the contention made on behalf of 
Mitter that the said shares being stolen 
shares need not have been strictly prov- 
ed. All that was contended was that 
neither the bank nor Ghosh had any au~ 
thority to deal with the shares and Mitter 
had been deprived of quiet possession 
thereof after payment of the price to 
bank. From the evidence on record the 
learned Judge has accepted the argu- 
ment that the shares were stolen shares 
and relying on the decisions in Ram Ran- 
jan Chakerbati v. Ram Narain Singh, 
reported in (1895) ILR 22 Cal 533 (542) 
(PC) and in Hemchandra Bhaduri v. 
Purna Chandra Sarkar., reported in AIR 
1934 Cal 788 and in Krishna Nath Chakra- 
vorty v. Md. Wafiz, reported in (1917) 21 
Cal WN 93 (95): (AIR 1916 Cal 598) that 
the conviction of Ghosh in the criminal 
proceedings for theft of the said shares 
was a strong prima facie evidence that 
the said shares were stolen shares. The 
jearned Judge also relied on the evidence 
of Sukumar Dutta and of Basak to come 
to his finding: that the shares were stolen 
by R, N. Ghosh from United Bank of 
India at Russa Road Branch. The shares 
being stolen properties neither Ghosh 
nor the Bank could transfer the title 
the 
question of protection under Section 29 
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of the Sale of Goods Act did not arise, 
If the agent dealt with goods in which 
the principal had no title then the agent 
was liable in conversion, The learned 
Judge accepted that contention that the 
true owner was normally the person who 
would suffer damages as a result of the 
act of conversion; but then the learned 
Judge proceeded further to find that 
where the third party, such as the plain- 
tiff in this case, suffers damages as a 
result of the act of conversion then he is 
the person who is injured and could 
bring an action for damages, In support 
of that contention the decisions in the 
case of Consolidated Co, v. Curtis & Sons, 
reported in LR (1892) 1 QBD 495; in the 
case of Fine Art Society Ltd. v, Union 
Bank of London, Ltd., reported in LR 
(1886) 17 QBD 705 and the passages from 
Clerk & Lindsell on Tort 13th Edition 
para 1136; Bowstead on Agency 13 Edi- 
tion 431 and Halsbury 3rd Edition 
Volume 1 pages 233, 235 were relied on 
The learned Judge has also accepted the 
contention of Mr. Gupta that the bank 
was guilty of breach of duty of care 
owed by the bank to Mitter. He held 
that there was a duty situation and that 
duty was owed by the bank to Mitter 
The learned Judge has also applied tha 
principle laid down in Donoghue v, 
Stevenson reported in LR 1932 AC 563 
and in Hedley v. Heller LR 1964 AC 
465 and the other English decisions on the 
questions of negligence, It is to be con- 
sidered how far the case of conversion 
and negligence were pleaded in the 
plaint or were raised in the issues before 
the learned Judge. 


14, The next argument of Mr. Gupta 
which was accepted by the learned Judge 
was that the bank invited Mitter to 
take delivery of the shares against their 
bills by payment and thereby warranted 
and represented that the shares were 
good for delivery, Mitter was induced 
to part with his money on the basis of 
such representation as evidenced by the 
said bills (Ext, H), There had been a 
clear breach of the warranty of title as 
a result whereof the bank should in- 
demnify Mitter for loss of the shares by 
paying values thereof which had been 
received by the Bank, No doubt thea 
bank acted as an agent but in the 
facts and circumstances of this case there 
was a clear warranty on the part of the 
agent that he was authorised by the 
owner of the shares (sic) over the same 
for the delivery and to receive payment, 
Since Ghosh had no authority the bank 
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was liable to indemnify Mitter in respect 
of loss suffered by Mitter, This princi- 
ple has been laid down in the case of 
Collen v, Wright (1857) 8 E&B 647 (657) 
and approved by the House of Lords in 
the case of Starkey v, Bank of England, 
1903 AC 114 and also in the passage in 
Halsbury 3rd Edition Volume 26 page 
827 article 1532, 


15. After accepting the above conten- 
tions of Mr, Gupta the learned Judge 
observed that he was, 

“accepting the evidence tendered on 
behalf of the plaintiff's witness as prima 
facie proofs of the facts that the said 
shares were stolen shares and R. N. 
Ghosh had no title to the said shares 
sold and delivered to the plaintiff 
€hrough the defendant bank”, 


16. The learned Judge next arrived at 
the finding that Mitter had not enjoyed 
quiet possession of the said shares which 
were taken delivery of from the bank 
against payment of the relative bills 
because Mitter had to refund the sale 
proceeds of shares which were subse- 
quently seized by the police as the deli» 
very became bad, 


17. The learned Judge next came to 
his finding that the 

“Bank was grossly negligent in open- 
ing the account of R, N. Ghosh with- 
out proper scrutiny, enquiry and im- 
vestigation and accepting a large 
number of shares with bank trans- 
fer deeds without scrutiny with 
proper care and skill as is to be expect- 
ed from banker in the ordinary course 
of its business, I find as a fact that the 
defendant bank is grossly negligent in 
the facts and circumstances of this case 
in opening, maintaining and operating 
the account of R, N. Ghosh in the 
manner they have done in this instant 
case”, 


18. This finding has to be scrutinised 
and considered as to how far the same 
was relevant in the facts and circum- 
stances of this case, 

19. The learned Judge thereafter dis« 
eussed the various authorities touching 
the point of negligence and ultimately 
eame to his finding that the bank failed 
in their elementary duty to check up ths 
reference of R, N, Ghosh when the ac- 
count was opened with initial cash sum 
of Rs. 501 on the 4th May 1951, The 
learned Judge observed — 

“the transaction through the schedul- 
ed bank gives a stamp of genuineness 
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and honest transaction and public are 
entitled to rely on the bankers, as in the 
present case the plaintiff relied, and paid 
_ for the bills presented by the defendant 
bank in discharge of its duty as banker 
on behalf of the customer. The banker, 
as in the present case, the defendant 
bank failed in their ordinary duty, owed 
to the general public to take proper care 
and satisfy themselves as to the integrity, 
honesty and antecedents of a customer 
and it must be held responsible for the 
loss caused to anyone (here plaintiff) by 
such gross negligence and dereliction of 
ordinary duties as a banker”. 


20. The learned Judge then observed: 


“that the whole question for decision 
in this suit depends as to the duty to 
take care on the part of the defendant 
bank while opening the account of a 
complete stranger being, R. K. Ghosh 
alias R. N. Ghosh”, 


21. The learned Judge relied on Sec- 
tion 131 of the Negotiable Instruments 
Act which corresponds to Section 4 of 
the Cheques Act, 1957 in England deal- 
ing with the liability of collecting banker 
and the decided cases on that point, 


22. The learned Judge next came to 
his finding that the bank became liable 
` for breach of warranty and title as by 
presentation of the bill to the plamtiff 
there was an express representation by 
the bank that the said shares together 
with the blank transfer deeds were good 
for delivery and that R. N. Ghosh had 
good title thereto about which the bank, 
in their ordinary course of business as 
a banker, got themselves satisfied and the 
plaintiff, as an ordinary prudent man of 
business, was justified in not (sic) rely- 
ing on the said representation and mak- 
ing payment for the same. Lastly, the 
learned Judge went so for as to apply 
the ‘last opportunity, principle and to 
make the bank liable to the plaintiff for 
the damages he had suffered due to the 
invalid and void sale of the said shares, 
According to the learned Judge if the 
bank had enquired into the source of 
the shares the bank could have avoided 
the loss, had it been a little careful in 
the discharge of the ordinary duty as a 
banker in opening the account of R. N, 
Ghosh and in enquiring into the title to 
the shares pledged with the bank against 
overdraft allowed in the account, 


23, Ultimately, the learned Judge has 
summed up the whole case by coming to 
his three findings. First, the bank was 
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grossly negligent in not enquiring into 
the identity and integrity of Ghosh at 
the time of opening the account and as 
to the title to the shares delivered to the 
plaintiff under cover of its bills. Second- 
ly, the bank was liable for warranty of 
title and conversion for delivering 
shares, to the plaintiff, in which its cus- 
tomer Ghosh had no title and lastly, the 
bank must be held liable asa banker and 
as agent of its customer for conversion in- 
asmuch as the said shares were stolen 
shares and Ghosh had no title to the 
same, The bank was bound to indemnify 
the plaintiff for the loss, he had suffered, 
which loss, according to the learned 
Judge, had been duly proved. 


24. The question to be considered is 
how far the learned Judge appreciated 
the evidence adduced before him and 
whether he was right in his dealing with 
the various aspects of the matter and 
in arriving at his conclusions, In doing 
so, the oral evidence adduced herein by 
the parties would first require to be 
considered, 


25. On the question of loss of shares 
Sukumar Dutta said that in 1951 he was 
holding the post of Superintendent of 
the Inspection Department of the United 
Bank of India. The letter dated June 15, 
1951 encolsing the list of shares scrips 
was signed by him and sent to S. N, Sen 
Solicitor stating which shares were lost 
from the custody of the Bank’s Russa 
Road Branch. The witness was not in 
a position to say how they were actually 
lost. In course of inspection the loss 
was detected. Ramkinkar Ghosh, one of 
the employees of the United Bank of 
India at its said Russa Road branch was 
convicted for stealing the shares, The 
said Ghosh was a ledger keeper. In course 
of his duties while carrying on inspec- 
tion work the witness enquired about the 
securities held by this branch. The in- 
specting officers under him were m- 
structed to inspect and report to him, He 
did not but inspect himself he derived 
his information from the report submit- 
ted to him. The report was not forth- 
coming. The witness did not know where 
the report was nor did he know in whose 
name the shares were registered in the 
books of the respective companies, Such 
shares were to be kept in the custody 
of the accountant or the agent of the 
Branch. Although the witness was exam- 
ined as a witness in the criminal case 
but he did not remember in respect of 
which particular shares Ghosh was con- 
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victed. He was not in a position to con- 
tradict if it was suggested to him that 
Ghosh was not convicted in respect of 
the shares which are the subject matter 
of the proceedings herein. The witness 
was also not in a position to say who 
prepared the list of shares annexed to 
the said letter dated June 15, 1951, nor 
could he enlighten the Court on any~ 
thing more about the said list, 


26. It appears that the learned Judge 
failed to appreciate that save and ex- 
cept that the said letter dated June 15, 
1951 was signed by this witness he had 
no direct knowledge about the theft, nor 
could he connect the shares, which are 
the subject matter of this suit, with the 
conviction of Ghosh,- In other words, 
what he proved by his evidence was that 
in connection with the theft of certain 
shares the said Ghosh was convicted, 
The best evidence had been withheld 
from Court and in their absence his evi- 
dence can hardly be of any use. It 
- should have been appreciated that tha 
inspection report was the most vital 
document as also the share register, 
None of the inspectors were called to 
give direct evidence about their investi- 
gation. Im my opinion, the less of the 
said shares was not proved through this 
witness, 


27. Manindra Gopal Basak was called 
in connection with the said letter dated 
June 15, 1951 (Ext. ‘A’). The witness re- 
ported the matter to the Superintendent 
of Inspection who was the said Sukumar 
Dutta, He said that certain list was pre 
pared for the missing shares by one of 


the officers of the Inspection Department ` 


by the name of Hrishikesh Mukherjee, 
That list was not produced nor was Hri- 
shikesh Mukherjee called as a witness, 
The witness was the agent of the said 
Branch in May 1951 and remained as 
such agent of that Branch till May/June, 
1951. The witness said that the shares 
remained with the agent and the ac- 
countant in their joint custody. The pro- 
cedure was such that both of them 
would have to come together and open 
the safe to take them out. Ramkinkar 
Ghosh was the security clerk when the 
witness was the agent of that Branch. 
He came to know of the missing shares 
when certain enquiry came from certain 
companies to the effect that the shares 
had come to them for registration and 
they wanted to have the confirmation 
thereof. The witness then consulted 
the security ‘book and found that deliv- 


Hindusthan- Commercial Bank v, Probodh Kumar — 


-According to’ the 


ery had not been givén of those shares, 
witness, he then ine 
spected and checked the book with the 
list of shares (Ext, 'A’). The list contained 
shares which were missing from the 
Bank’s custody. Hrishikesh Mukherjee 
prepared that list in his presence, The 
securities in his hand were checked with 
the security register and whatever secue 
rities were missing a list thereof was 
prepared. The security register did nof 
indicate that the shares were delivered 
to the parties. They should have been 
with the bank, The witness identified 
the shares mentioned in the copy list 
with the shares mentioned in the security, 
register. The witness also indicated the 
names of the parties in whose accoun® 
such shares were pledged in the 
security register. When he did not find 
the shares in the respective folders he 
enquired of the security clerk who in 
the: meantime had left the bank, That 
made him suspicious and he reported 
the matter to the head office immediate- 
ly in the same after-noon. Both Ram= 
kinkar Ghosh and the witness were ar- 
rested and prosecuted in the Alipore 
Court. The witness filed a petition and 
got himself acquitted because no charge 
was framed against him. The witness 
admitted that both the agent and. the 
accountant would have to be satisfied 
whenever any number of securities 
would be either taken out or put in, 
The witness suggested that it might be 
that sometimes the witness or the ac- 
countant would be busy and the security 
clerk would take the folders out to check 
up or for writing in the register and so 
on and in that process the same might 
be left with him, say, for about 10 min- 
utes or so, but that would have to be 
done before the witness in his chamber, 
The procedure is such that when the 
securities would go out the witness 
would make entries in the security re- 
gister in the withdrawal column and put 
his initial against the same, There was 
also provision for physical check up of 
the securities at the interval of every 
six months by the Inspection Depart- 
ment. According to the witness the secur- 
ities could not be taken out nor could 
the securities be put in without his con- 
sent because he was ultimately respon- 
sible. The security register showed that 
there was no endorsement either in 
January 1950, or in June 1951, to sug- 
gest or to show that any of the folders 
had been taken out or any of the shares 


were sent for registration, The witness: 
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. said that he- never saw Ramkinkar Ghosh 
taking out the securities nor could: he - 


. know anybody of the bank seeing him 
to take them away. The witness re- 
. ported the matter to the head office and 
also lodged first information report with 
. the police the very same day. 

28. It is surprising that such a vital 
document viz., the first information re- 
port had not been produced in Court, 
. The other persons who were arrested, 
besides the witnesses, were Ramkinkar 
Ghosh, Harimohan Seal and one S, K, 
Dutta, son of K. L. Dutta. There was 
another accused in the criminal proceed- 
ings and his name was Khagen Dutta, 
He was also a son of K. L, Dutta. The 
witness did not know anybody by the 
-name of Khagen Banerjee. It is true 
that this witness has stated from his 
own knowledge as to how he came to 
. report the head office after personally 
examining the records of the bank but 
the original list prepared should have 
been forthcoming as also the first in- 
formation report lodged by him with the 
police, Besides, the learned Judge should 
have considered that the evidence of 
this witness was to be accepted with 
utmost caution since he was a coac- 
-cused in the criminal proceeding for 
sometime. He was the person who was 
responsible for the safe custody of the 
shares and securities and as such he was 
very much interested in foisting the lia- 
. bility on somebody or other, the fact 
remained that he was removed from that 
post since then. 


29. Probodh Mitter, the plaintiff re- 
spondent did not give evidence but his 
father Rajani Kanta Mitra was the main 
witness on behalf of the plaintiff. His 
son Probodh was the proprietor of the 
business of Sree Krishna & Co. which 
‘dealt in shares of joint stock companies, 
The membership card of the Calcutta 
Stock Exchange Association was held in 
the name of Probedh. That business 
was started in 1949, and was carried on 
till the middle of 1953, Rajani was em- 
ployed since 1921, with the then Imperial 
Bank of India and had retired in June 
1951. He was an officer in the security 
department in the head office of the said 
bank. It was he who supervised and 
looked after his son’s business of Sree 
Krishna & Co, According to him the 
transaction was entered into between 
` his son and one R. N. Ghosh also known 
as Ramkinkar Ghosh. Ghosh wanted to 


sell certain shares belonging to different 


companies through one Khagen Baner- 
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jee. Rajani did not know this R. N. 
Ghosh whom he saw for the first time 
in the police court. He would be con- 
sulted by his son whenever any new 
business would be transacted, According 
to his version one Khagen Banerjee told 
him that a person by the name of R. N. 
Ghosh wanted to sell some shares but 
he also said that R. N. Ghosh was not 
personally known to him. To that the 
witness did not agree. Then Khagen 
Banerjee said that the business would 
come through a scheduled bank, His son 
thereupon said that in such event they 
could accept the transaction, It was then 
agreed that the business would be put 
through. It appears that the witness 
relied on the said underbroker’s note 
that the delivery of the shares would 
be ‘given through a scheduled bank and 
as such the witness need not consider it 
necessary to know the identity of R, N. 
Ghosh. On the question of delivery of 
shares the witness said that the agree- 
ment was that the bank would prepare 
bills and the plaintiff would make the 
payment to the bank and thereupon de- 
livery would be given by the bank. It 
was to be a scheduled bank. The witness 
did not think it necessary to know the 
name of the scheduled bank, The witness 


- even did not know the number of shares 


which would be purchased by him. The 
underbroker said that many shares were 
to be sold but no particulars were fur- 
nished, The witness never enquired as 
to whether R, N. Ghosh had the right 
or authority to sell the shares, Accord- 
ing to the witness the definite case was 
that the principal contracting parties 
were the said R, N. Ghosh and his son 
Probodh, The witness never knew when, 
from whom and wherefrom the bank got 
those shares. The bank gave the share 
scrips along with all blank transfer deeds, 
Not a single share was registered in the 
name of R. N. Ghosh. In the transaction 
book the name of the party mentioned 
therein was R, N. Ghosh. According to 
the witness it showed that the shares 
were purchased from R, N. Ghosh. The 
cheque was issued in favour of R. N. 
Ghosh, He said that the reason why the 
police seized the shares was because the 
shares were stolen shares. The witness 
had to refund the price to the customer 
because of bad deliveries. The witness 
admitted that all the shares were deliv- 
ered through MHindusthan Commercial 
Bank Ltd., the appellant herein describ- 


ing it as “in the account of R, N. Ghosh”, 
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The witness admitted that R, N. Ghosh 
had no authority to deal with the said 
shares, 


30. In cross-examination the witness 
admitted that there was no agreement 
with the appellant bank. The persons to 
the agreement were Khagen Banerjee 
and the witness, His son was also pre< 
sent there. This was the second occasion 
when Khagen Banerjee acted as the 
underbroker in dealing with Sree 
Krishna & Co, Khagen Banerjee was an 
employee of NASCO LTD. He was not 
an underbroker by profession. The wit- 
ness then realised that he did not give 
his answers correctly and said that the 
agreement was between the witness re- 
presenting Probodh and R. N. Ghosh. He 
clarified himself again by saying that 
R. N. Ghosh did not come personally but 
he was represented by the said Khagen 
Banerjee. To appreciate his answer it 
will be convenient to quote his own 
language. In answer to question 685 he 
said : 

"The terms were as follows: 

That the bank would deliver the shares 
and then submit their own bill, we will 
make payment to the bank in the terms 
of the agreement. It was agreed that 
R. N. Ghosh would deliver good shares 
and the shares would be so that he will 
be entitled for the peaceful and quiet 
enjoyment”. 

Questions 689 to 691 read as follows :— 


“689 Q. Who was the seller in this 
transaction — R. N. Ghosh or Khagen 
Banerjee or the Bank or semebody else? 
A. I made a contract with R. N. Ghosh 
for sale of the shares he will sell and we 
will buy. 

690. Q. Therefore the seller was R, N, 
Ghosh and the purchaser was the plain- 
tiff — have you got any doubt that the 
defendant No. 2 was not the seller? 

A. I made a contract with the defen- 
dant No, 2. 


691. Q. Therefore, he was the seller? 
A. Yes”. 


In answer to question 714 he categori- 
cally stated that there was also a talk 
with the defendant No. 2 (R, N. Ghosh). 
According to the witness it was not 
necessary to send any intimation to the 
bank that ‘those shares were bad deli- 
very shares or were stolen shares until 
the bills were made out.on 22nd Septem- 
ber 1951. He admitted that he came to 
know that the shares were stolen shares 

as far back as on 17th/18th June, 1951, 
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By way of explanation the witness said 
that he was busy with the police cas@ 
and that was why he could not send the 
bills for bad delivery to the bank ear- 
lier. The witness also admitted that he 
did not write to R. N. Ghosh or to Kha- 
gen Banerjee nor did he claim money 
back from them although, according to 
him, the bank was not the seller of 
those shares and the agreement was en- 
tered into with the said R. N. Ghosh, 
All throughout he admitted that the said 
shares were sent to them describing the 
same “on account of R. N. Ghosh” 
(Q. 786). The bills in respect thereto 
were also made out in the account of © 
R. N. Ghosh and that the payment too 
was made to the bank describing the 
same as “on account of R. N, Ghosh”, 
(Q. 802). The witness also admitted that 
he understood that the bank was deal- 
ing in this respect “ on account of R, N, 
Ghosh” — (Q 801 to 804). The witness 
also admitted that the bank had no other 
interest in the transaction except to earn 
commission (Q. 861). The witness fur- 
ther admitted that while acting in the 
Imperial Bank he knew that it was not 
their usual practice that whenever the 
witness would take delivery of shares 
from a person such delivery would be 
taken through the bank (Q 874). The 
special reason which prompted him to 
ask for delivery through the bank was 
because he did not know R, N. Ghosh 
personally. By following that principle 
he wanted Ghosh’s_ identity to be 
established and to ensure that he 
could get good delivery of shares. For 
that purpose he requested the seller to 
arrange for delivery through the Bank 
and he also agreed that he would make 
fhe payment through the bank. In 
aNswar to question 1205, however, he 
said that the reason why he did not make 
any enquiry about Ghosh or about his 
credit or standing was because Khagen 
Banerjee came and told him about this 
business. By way of precaution the wit- 
ness asked his son Probodh to go along 
with Khagen Banerjee to the office of 
NASCO Ltd., where they. actually went, 
There his son met one Kanai Dutta who 
assured that R. N, Ghosh was a collliery 
proprietor and was known to them, He 
further assured that Mitter could do 
business with him. After he found that 
the shares were stolen shares he along 
with his son went to Khagen Banerjee’s 
house and accompanied by him went to 
NASCO’s Office. The witness said that 


when Khagen Banerjee told him that 
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the transaction would be made through 
a scheduled bank he was satisfied about 
the credibility of R. N. Ghosh. The wit- 
ness further admitted that he never 
enquired from the bank as to what was 
the relationship of the bank with R. N. 
Ghosh. The witness even did not care 
to know the name of the scheduled bank 
through which the delivery would be 
given. He admitted that he had no 
agreement with the bank for delivery of 
the shares but his agreement was with 
R. N. Ghosh. He made payment to the 
bank “on account of R. N. Ghosh” be= 
tween 15th May and 7th June, 1951. He 
further admitted that he did not make 
any enquiry from the United Bank of 
India as to when and in what circum- 
stances the shares went out from its 
office. He never made any enquiry even 
from the solicitor of the said United 
Bank of India as to who were the per- 
sons who were interested in those shares 
as actual owners thereof or who were the 
registered shareholders thereof. His 
idea was that those shares were being 
held by R. N. Ghosh in his overdraft 
account, He admitted also that Khagen 
Banerjee who brought this business was 
known to him from before and he did 
not doubt his honesty and it was because 
of him that he entered into this busi= 
ness, 


31. The above in short is the oral 
testimony of the father of Probodh, In 
the plaint, however, and in the particu- 
lars furnished thereunder, it had been 
pleaded that the definite case made out 
was that the contract was made directly 
between the plaintiff and R. N. Ghosh. 
Nothing was said about Khagen Baner- 
jee in the pleading. It transpired from 
the witness box that Khagen Banerjee 
was boyhood friend of Rajani, father of 
plaintiff. In the evidence also Rajani, 
was not consistent in his answers regard- 
ing the parties to the contract. From tha 
evidence it is clear that the plaintiff and/ 
or his father had relied strongly on 
Khagen Banerjee and it was at his in- 
stance that the contract was entered into, 
He did not care to know, who this R, N. 
Ghosh was; how he got those shares; 
who were the registered owners there- 
of; and whether those shares were being 
held by the United Commercial Bank by 
way of security and so cn. He solely 
relied on the assurance of Khagen Baner- 
jee that since the shares would be 
delivered by a scheduled bank he need 
not have enquired into the identity of 
the said R. N. Ghosh or his solvency, His 
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most curious behaviour was that even 
when he was told by the police that the 
shares were stolen shares he did not care 
to go to the United Commercial Bank to 
make enquiries about such shares. He 
did not dispute the proposition that the 
bank was not the seller of the shares 
but it only delivered the shares against 
the contract with R. N. Ghosh, The wit- 
ness further said that he thought that it 
was not necessary to enquire into the 
relationship between the bank and R.N. 
Ghosh. He never asked the bank to 
scrutinise the title to the shares vis-a- 
vis R. N. Ghosh. Most of the counter- 
parts of the cheques issued by the plain- 
tiff in favour of the bank showed "A/e 
R. N. Ghosh”. That would clearly sug- 
gest that in respect of those acts and 
conduct the bank was carrying on a 
ministerial work in delivering the shares 
and realising the money as directed by 
the said constituent R. N, Ghosh. 

32. If that was the position how could 
the case of the warranty as to title or 
quiet enjoyment as against the bank be 
sustained? There was no representation 
by the bank and as such, the 
plaintiff did not or could not act on 
that. Rajani Kanta Mitter said that 
Khagen Dutta introduced R, N: Ghosh 
as the owner of a colliery, If that was 
the factual position then how could it be 
said, in any event, that the bank did not 
perform its duty as a banker. This was 
not a case of fraud or collusion or con- 
spiracy by and between R. N, Ghosh and 
the bank. It was essentially a case based 
on contract and on the basis of alleged 
express or implied representation or 
warranty, The duty of the bank under 
such circumstances as pleaded in para- 
graphs 15 and 16 of the plaint related 
to delivery of shares which, according to 
the plaintiff, the bank was obliged to 
perform by delivering only such shares 


z 


which had good title, and since the same ~ 


ultimately were found to be stolen 
shares the bank committed breach of 
their duty. 

33. In my opinion, the facts disclosed 
herein did not cast any such duty on the 
bank to find out the nature and character 
of the shares delivered and collected on 
account of R, N., Ghosh, a constituent of 


the bank. Here is a case of the Bank’s act-| 


ing clearly as an agent and under the 
direction of R, N, Ghosh and, as such, 
the liability, if any, would primarily 
and essentially foist on R. N. Ghosh and 
not on the bank, The fact that the 
shares were being delivered through a 
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bank would not: cast any special duty on - 


the bank to ensure the nature and char- 
acter of the genuineness of the shares, 
The facts as disclosed herein would sug- 
gest that there was nothing unusual 
which could be detected and remedied 
by the bank if due care and caution 
had been exercised by the bank, 
The parties to the contract decided that 
the shares were to be delivered through 
the bank and that had been done. The 
bank, not being a party thereto, had 
acted only as a conduit pipe in delivering 
the shares under the instructions of 
R. N. Ghosh and in collecting the money 
{from Mitter, 


34. The learned trial Judge has decid~ 
ed this case mainly by going into the 
question of negligence on the part of the 
bank in allowing R. N. Ghosh to open 
the account without proper introduction, 
This was neither in the plaint nor in the 
evidence on record. It seems that the 
learned Judge had completely misdirect- 
ed himself by going into that question 
and by enlarging the scope of the duty 
by holding that the bank had the duty 
to take care of the public at large in the 
matter of the opening of the account by 
R. N, Ghosh. The learned Judge had 
gone so far as to find in favour of the 
plaintiff the case of fraud as pleaded in 
paragraph 20 of the plaint although no 
particulars thereof were furnished nor 
evidence was led nor anything discussed 
in his judgment in respect thereto. In 
my opinion, such a finding on the ques- 
tion of fraud as decided by the learned 
Judge cannot be supported or upheld 
because there was no evidence to sup- 
port the same, Even on the question of 
negligence in opening the account the 
learned Judge ought to have concluded 
that at the time when the account 
was opened there was nothing 
wrong in the bankers conduct. 
In any event, the evidence clearly show- 
ed that the bank relied on the introduc- 
tion by one Bhowanipur Paper and Sta- 
tionery Stores on the basis of whose 
written introduction the account was 
allowed to be opened. The oral evidence 
that the bank also relied on the intro- 
duction of one of its constituents by the 
name of Hari Mohan Seal could not dis- 
close any negligence on the part of the 
bank in allowing R. N. Ghosh to open 
the account. The learned Judge failed 
49 appreciate that the evidence of. the 
plaintiff's father disclosed that the bank 
did not do anything except to make out 


. bills, to present the shares and to collect ` 


the money — all on behalf of R. N. Ghosh 
as his agent; and in doing so it was not 
possible for the bank to appreciate whe- 
ther they were good shares or stolen 
shares, In my opinion, the principles 
decided in Marfani & Co. Ltd., v. Mid- 
land Bank Ltd., (1968), 2 All ER 573 and 
in Commr. of Taxation v., English, Scot- 
tish and Australin Bank Ltd., AIR 1920 
P. C. 88 concerning the question of ne- 
@ligence of the bank are not applicable 
to the facts of this case, 

35. On the question of the bank's lia- 
bility for presentation of the bill of ex- 
change reliance has been placed on the 
ease of Leather v, Simpson, reported in, 
LR (1870-71) 11 Equity Cases, 398. The 
facts were that the bill of exchange was 
drawn upon the plaintiff by his corres- 
pondent abroad against a bill of lad- 
ing. The said bill of exchange was sent 
through the defendants who were the 
bankers for presentation and collection, 
The bank presented the bill to the plain- 
tiff with this memorandum: “The bank 
holds bill of lading and policy for 251 
bales of cotton per William Cunnings”, 
The plaintiff accepted the bill without 
asking to see the bill of lading, and 
afterwards retired it before it was due, 
paid the money and received the bill of 
lading which was ultimately found and 
proved to be a forgery, The suit was 
filed against the bank to recover back 
the money so paid upon the bill of ex- 
change. It was held that the memoran- 
dum did not amount to a guarantee by 
the bank that the so-called bill of lading 
was genuine and that the plaintiff had 
mo equity to recover back the money, 
Sir R. Malins, V. C., held that there was 
no representation of genuineness; thera 
was no guarantee. The bank did not 
undertake to say whether the bill of 
lading was good or not; they only said 
“we have a bill of lading’ the fair 
meaning of which might possibly be “wa 
have a document which on the face of 
it is a bill of lading. lt was observed 
that the question that arose was whe- 
ther by that representation the position 
of the plaintiffs had been in any way 
altered, The Court observed at page 404; 

“Was there, then, a guarantee by the 
Union Bank? It would be a very danger- 
ous thing for a bank if, where they say 
they have a document of that kind, they 
were to be held to guarantee its 
genuineness, My opinion is they do 
nothing of the kind”: 

The learned Judge: also observed at 
page 406: - - 


A. LR. 


1980 


was any misleading by the Union Bank 
is attempting to carry the case far be- 
yond anything that the facts warrant”. 
It was further observed that the rules 
of the English Court were settled, that 
when a representation in a matter of 
business was made by one man to ano- 
ther calculated to induce him to adapt 
his conduct to it, it was perfectly imma- 
terial whether the representation was 
made knowing it to be untrue, or whe- 
ther it was made believing it to be true, 
if, in fact, it was untrue; because every 
man making a representation inducing 
another to act on the faith of that re- 
presentation must make it good if he 
took upon himself to represent that 
which he did not know to be true, and 
he would equally be bound if he made 
it without knowing it to be untrue. 
Therefore, if the memorandum relied 
upon had amounted to a representation 
that the document was a genuine one or 
was a guarantee, the consequence would 
be plain that the plaintiffs must ‘have 
been indemnified by the Union Bank of 
London, and the money they had and 
received must have been returned, be-. 
cause it was obtained upon a representa- 
tion which turned out to be untrue, On 
these grounds, the learned Judge dis- 
missed the action. 

36. The question before us is whe- 
ther any representation as to the genuine- 
ness was made by the appellant bank 
when it presented the shares for. deli- 
very and collected the money. Admitted- 
ly, there was no contract by and between 
the plaintiff and the bank. A question, 
therefore, arises whether there was re- 
presentation, by Conduct or implied re- 
presentation on the part of the bank. 
The said question was also considered 
in the case of Guaranty Trust Co. of 
New York v, Hannay & Co. reported in 
L. R. (1918) 2 KB 623, where it was held 
that the plaintiff did not, by presenting 
the bill of exchange for acceptance, war- 
rant or represent . the bill of lading to 
be genuine, and that the defendants were 
not entitled to recover back the money 
paid to the plaintiffs. In any event, the 
facts involved herein clearly suggested 
that whatever was being done by -the 
bank was on account of R. N. Ghosh and 
that would appear from most of the 
counter-parts of the cheques made over 


to the bank.as the price thereof. In such 


a bill or in such counterparts when the 
account of “R N. Ghosh” had been men- 
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tioned, those clearly suggested that the 
shares were being presented through the 
agency of the bank, In other words, 
through the mediation of an agent, and, 
the same when it appeared in the coun- 
ter-parts of the cheque book, would 
mean that the plaintiff had been making 
the payment to R. N. Ghosh through 
the agency of the bank, 


37. In my opinion, the case of repre- 
sentation or implied warranty had not 
been substantiated in any manner by or 
on behalf of the plaintiff respondent and 
the learned Judge has totally misdirect- 
ed himself by answering the issues in a 
general manner without going into or 
examining the points involved  therem. 
It would seem that the learned Judge 
has not discussed in his judgment any- 
thing relating to representation or im- 
plied warranty which was pleaded in 
the plaint. The learned Judge appears 
to have merely answered the issues by 
saying that there was both express and 
implied representation and warranty. 
That would undoubtedly lead to, absurd 
conclusion. The learned Judge has 
observed that he has accepted all the con- 
tentions of Mr, Dipankar Gupta appear- 
ing on behalf of the plaintiff. I have al- 
ready observed that in examining the 
plaintiff's witnesses Mr, Gupta did not 
make out any case of negligence nor 
even suggested the same to any of the 
witnesses. It was only when the bank’s 
witness Mukherjee came to the box that 
the learned counsel, thought of establish- 
ing a case of pledge of shares by R. N. 
Ghosh in favour of the bank, in cross 
examination. But the case of negligence 
by the bank had neither been pleaded 
in the plaint nor suggested to the wit- 
nesses on behalf of the plaintiff. In para- 
graph 20 of the plaint there are some 
averments on the basis of tort but there 
the case pleaded is about the joint lia- 
bility. The main wrong-doer is R. N. 
Ghosh and the bank has been pleaded 
as abetting the said wrong-doer and 
making itself directly liable in the wrong. 
Such a case has not been proved in evi- 
dence, 


38. The Court of Appeal in England 
in the said Guaranty Trust Co. of New 
York v. Hannay & Co. at page 631 of 
the report (1918) 2 KB 623, under simi- 
lar circumstances, observed: 

“I doubt if the presentation of the 
draft for acceptance was a request by 
the plaintiffs to the bank at all; it may 
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well be only an inquiry as to whether 
they were going to perform the contract 
of their principals with Knight, Yancey 
& Co. by accepting the draft”. 

At page 632 it was observed :— 


“By presentment for payment he does 
not assert, expressly or by implication, 
that the bill is his or that it is genuine. 
He, in effect, says: ‘Here is a bill, which 
has come to me, calling by its tenor for 
payment by you, I, accordingly, present 
it to you for payment that I may either 
get the money, or protest it for non-pay- 
ment, Mr. Justice Chamber’s statement in 
Smith v, Mercer (1815) 6 Taunt. 76, 83, 
84 that the holder warrants the genuine- 
ness of the bill by presenting it, was 
expressly -repudiated by Littledale and 
Bayley JJ. in East India Co. v. Tritton, 
~ (1824) 3 B & C 280, 289, 291. He is no 
doubt in that passage speaking of the 
question of whether there is a representa- 
tion as to the genuineness of the Bill of 
the Exchange, but I think the statement 
as to the position of the holder in such 
a case applies equally to the question 
whether there is a representation as to 
the bill of lading. But if it were a 
request, it was only a request to them 
to perform that contract and such a re- 
quest did not impose any liability upon 
the plaintiffs. It was not in any way 
such a request as those in the cases of 
Sheffield Corporation’ v, Barclay, 1905 
AC 392 and Bank of England v. Cutler, 
(1908) 2 KB 208: See Moel Tryvan Ship 
Co. v. Kruger & Co., (1907) 1 KB 809, 
(825). I can see nothing in these circum- 
stances to afford evidence of warranty or 
representation or undertaking to in- 
demnify, and it is admitted that there 
was no express agreement by the plain- 
tiffs on any of the points, and that it 
must arise, if at all, by a necessary im= 
plication from the circumstances, I think 
that the cases which negatived such an 
implication were rightly decided, and 
that the defendants’ case on those heads 
fails”. 

Then again at page 664 it was observed 
by Serutton L. J.: 

“I am inclined to think, though I do 
not find it necessary to decide it, that 
unless. there are undisputed facts which 
can only admit of one implication the 
question of implied contract in such a 
ease should be left to the jury. If so, 
a’ city of London special jury have 
found there was no such implied con- 
tract, and there was certainly evidence 
on which they could so find. But if, 
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there being no dispute as to the facts, 
the implication is for the Court, I am 
clearly of opinion, as was Bailhache, J., 
that there was no such promise or re- 
presentation.” 

39. In my opinion, the principles in 
the above English decision as laid down 
should be applied in deciding this case 
before us and it must be held on the 
facts and in law that there was no im- 
plied warranty or representation so far 
as the bank was concerned and the facts 
are clear that the bank performed a 
ministerial function in the matter of 
presenting the bills, delivering the 
shares and collecting the money as the 
price thereof on behalf of R. N, Ghose. 

40. Arguments were advanced and the 
learned Judge accepted them to the 
effect that the fact that the said shares 
were stolen need not have been strictly 
proved. In my opinion, this is a very 
vital factor. The learned Judge observed 
that the fact that the shares were stolen 
was not disputed on behalf of the bank. 
I find that in paragraph 16 of the written 
statement it has been disputed. If the 
fact of the shares being stolen shares 
would not be strictly proved and esta- 
blished then there would be no defect 
in the shares and the plaintiffs should 
not have refunded the money because 
under such circumstances the plaintiff 
would have become the bona fide 
purchaser for value and would have 
acquired a good title over the 
shares, The plaintiff should have 
pursued the matter as such bona fide 
purchaser for value and should have as- 
serted title thereon. See Edelstein v. 
Schuler & Co, reported in LR (1902) 2 
KB 144, a case of -bonds which were 
negotiable instruments. See also Maneck- 
ji Pestonji Bharucha v. Wadilal Sarabhai 
& Co. reported in AIR 1926 PC 38 a 
case where shares were delivered when 
blank transfer deeds passed title. See 
also the case of Sm. Sumitra Debi Jalan 
v, Satya Narayan Prohladka reported in 
AIR 1965 Cal 355 paragraph 43 where 
it was held that the shares were nego- 
tiable instruments and title passed on 
delivery. 

41. The learned Judge also agreed 
with the submissions made on behalf of 
the plaintiff respondent herein that the 
bank’s witness had admitted in questions 
703 to 705 that the shares were stolen 
shares, In my opinion the learnéd Judge 
should have more carefully examined the 
answers and should have come to the 
finding that all that the witness 
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Mukherjee had said was that the shares 
might have been stolen and he did not 
admit that they were stolen. The learn~ 
ed Judge next held that the fact of con- 
viction of R. N. Ghosh was primary evi- 
dence when the facts were that the 
shares were stolen. It is to be noted 
that the criminal court judgment had 
Not even been tendered in evidence. and 
the learned Judge ought to have consi- 
dered that even if the said judgment 
had been tendered it could not be rele- 
vant evidence on the question of the theft 
of the shares. It would have been relevant 
only to show that there was a trial re- 
sulting in conviction for the period men~ 
tioned therein as observed by Supreme 
Court in the case of Anil Behari Ghosh 
v, Sm. Latika Bala Dassi reported in 
AIR 1955 SC 566, para 15, It is to be 
noted that in the instant case there is 
no material before this Court from 
which it could be ascertained as to what 
were the charges on R, N. Ghosh on 
which he had been convicted. Even the 
first information report was not produc- 
ed. The judgment also was not available 
to the court. Nobody has given any evi- 
dence that R. N. Ghosh was convicted for 
stealing the shares which were the sub- 
ject matter of this suit. The witness 
from United Bank of India, .S, Dutta 
could not say for which shares R. N. 
Ghosh was convicted. See Dutt’s ques- 
tions 75, 76. The plaintiff failed to lead 
any evidence to connect the shares in 
suit with the theft, if any, in respect 
of any shares from the United Bank of 
India. The other witness from the 
United Bank of India who was the 
agent of the branch at the relevant time 
has said that he discovered the theft 
when certain enquiries were made by 
certain companies about certain shares. 
According to him since about December, 
1950 till 7th June, 1951 the shares had 
not been taken out from the folders, 
42. It appears that the best evidence 
in this case to prove that the shares 
were stolen had not been adduced, Such 
evidence is enumerated as follows :— 
First, the report of Basak which was 
sent to the head office about these 
shares. Secondly, the report by the in- 
specting officer H. Mukherjee, thirdly, 
the first information report. In the next 
place, H, Mukherjee should have been 
called but there is no explanation as to 
why he was not. Then again, the safe 
register, the proceedings in the criminal 
court, the daily security register and so 
om, were not produced, Furthermore, 
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Basak’s ‘evidence was there that there 
was a procedure to deal with such 
shares and actually they were under the 
joint control of the agent and the ac- 
countant of the bank and as such there 
was no possibility of R. N. Ghosh’s steal- 
ing the shares, If that was so, the ac- 
countant should have been called and in 
the absence of all the material evidence 
it must be held that the evidence of 
theft as made out in the case was im- 
probable and the theft of those shares 
had not been proved, 


43. In the next place, the learned 
Judge has found that the bank is guilty 
of an act of conversion even though 
there was no pleading of conversion, no 
issue as to the said act of tort nor any 
evidence in support thereof. It appears 
that it was argued and the learned 
Judge had accepted the same and held 
that the bank was guilty of conversion. 
Similarly, even though there was no 
pleading relating to negligence the 
learned Judge had found negligence 
against the bank in the matter of open- 
ing the account. We do not think we 
would be justified in allowing the ques- 
tion of conversion and negligence to be 
agitated here in the absence of any 
pleading or issue or evidence in respect 
thereof. - 


44, In Dugdale and others v, Lover- 
ing, reported in (1875) LR 10 CP 196 
the facts were that the plaintiffs were 
in possession of certain trucks, which 
were claimed by K. P. Colliery, There- 
upon in consideration that the plaintiffs 
would refuse to deliver the trucks to 
K. P. Colliery and would deliver them 
to the defendant, the defendant promis- 
ed to indemnify the plaintiffs for so do- 
ing. The plaintiffs refused to deliver the 
trucks to K, P. Colliery and actually ~ 
delivered them to the defendant, There- 
upon K, P. Colliery filed a- suit against 
the plaintiffs. The plaintiffs were oblig- 
ed to pay a large sum of money to pre- 
vent further proceedings and for costs. 


, The defendant did not indemnify the 


plaintiffs in respect of the said sum of 
money. 


45. Brett, J. observed that the court 
was not entitled to enter a non suit if 
there was reasonable evidence for the 
jury of a contract to indemnify. It was 
further observed that it was clear from 
the correspondence that the plaintiffs 
delivered trucks to the defendant upon 
the request of the defendant and it was 
also clear that the trucks belonged in 
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truth to K. P, Colliery who had made 
the plaintiffs answerable for such deli- 
very, The court considered whether un- 
der such circumstances there arose an 
implied promise by the defendant to in- 
demnify the plaintiffs, The Court refer- 
red to the case of Adamson v, Jarvis, 
(1827) 4 Bing 66 in which the facts were 
as follows:— The plaintiff was an auc= 
tioneer, and the defendant had directed 
him to sell certain cattle which the 
plaintiff did. It ultimately transpired 
that the cattle did not belong to the de- 
fendant, but to another person. The 
owner ‘having made the plaintiff, re- 
sponsible, the plaintiff sued the defen- 
dant in case for an indemnity. It was 
held in that case that there was evi- 
dence on those facts from which the 
jury might say that the plaintiff having 
acted on the request of the defendant, 
was entitled to assume that if what he 
did, turned out to be wrongful as 
against a third party, he would be in- 
demnified by the defendant, 


46. At the time of committing the 
tortious act the plaintiff did not know 
of any claim by any third party nor was 
any such fact relied on in the judgment, 
The implication was not made to res® 
on the fact of the plaintifi’s being an 
agent, or on notice of the third party’s 
claim, but merely on the fact of the 
plaintiff having done an act at the re- 
quest of the defendant which was not 
manifestly illegal or tortious to his 
knowledge, but which exposed him to 
an action, Brett, J. followed the princi- 
ple laid down in Toplis v. Grane, (1839) 
5 Bing NC 636 in which Tindal, C. J. 
laid-down the proposition on the subject 
as follows :— 


“We think this evidence brings the 
case before us within the principle laid 
down in Betts v. Gibbins, (1834) 2 Ad 
& E 57, that when an act has been done 
by the plaintiff under the express direc- 
tions of the defendant which occasions 
an injury to the rights of third person, 
yet if such an act is not apparently il- 
legal in itself, but is done honestly and 
bona fide in compliance with the defen- 
dant’s directions, he shall be bound to 
indemnify the plaintiff against the con- 
sequences thereof.” 

Grove, J. while agreeing with Brett, J. 
observed :— 


“I should hesitate to say that in cases 
‘of this sort it can be an absolute pro- 
position of law that the party making 
the request is bound.to indemnify, Whe- 
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ther there is such an obligation must 
greatly depend on the circumstances of 
each individual case, the effect of which 
seems to be for the jury to determine, 
All I wish to be considered as deciding 
is that in the present case there was 
reasonable evidence for the jury of an 
implied contract of indemnity,” 

Brett, J, also held that there was ample 
evidence to support the evidence of the 
jury. The defendant having ordered the 
goods to be sent to him with notice that 
they were claimed by another, acted 
with knowledge of the risk that the 
plaintiffs incurred. And this may per- 
haps be said to make it more reasonable 
a infer a promise to indemnify against 


47. In the case of Lord Mayor & Co, 
of Sheffield Corporation wv, Barclay 
reported in LR 1905 AC 392, the 
principle laid down in Dugdale v, 
Lovering, (1875) LR 10 CP 196, as 
set out above, was approved. In 
the above House of Lords case two per- 
sons were joint owners of corporation 
stock. One of them in fraud of another 
forged a transfer of the stock, and bor- 
rowed money on the security of the 
stock. The bank which lent the money 
sent the transfer to the proper officer of 
the corporation, and demanded that they 
should be registered as holders of the 
stock. The corporation acted accordingly; 
the transfer was made in favour of the 
bank and the bank in its turn transfer~ 
red it to holders for value. The corpora< 
tion registered such holders for value in 
respect of the said stock and issued 
certificates in their favour, The forgery 
was discovered later on after the death 
of the forger and the corporation was 
compelled to restore the stock in favour 
of the person who was the surviving 
joint owner. Then the corporation sued 
the bank who caused them to act upon 
a forged transfer, The House of Lords 
on these facts held that the bank was 
clearly liable, It was observed that the 
bank had a private bargain with a cus- 
tomer. Upon the customer’s assurance, 
the bank took a document from the cus- 
tomer as a security for a loan. The bank 
assumed that the stock was genuine, 
There was no question of any negligence 
on the part of the bank. In the said 
transaction the corporation was simply 
acting in its miMisterial capacity in re- 
gistering a valid transfer and issuing 


fresh certificates. They could not refuse 


to register, At the same time they could 
not register and. issue certificates’ to a. 
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‘person who was not really the holder of 


‘+ the stock. They could not have inquired 


into the transaction out of which the 
transfer arose. Under those circum- 
stances, the House of Lords considered 
the position of the bank vis-a-vis the 
corporation, The bank was at liberty to 
lend their money or not, They could 
make any amount of inquiries they 
liked. A simple question to the co- 
trustee would have prevented the fraud, 
It was considered that the bank took 
the risk of the transaction and lent the 
money. The bank in asking for the re- 
gistration of the stock in their favour 
was in effect representing to the corpora- 
tion that the stock were genuine and 
they could be validly registered in their 
name and the bank was also entitled to 
have fresh certificates issued to them- 
selves or their nominees. The corporation 
acted on the said request and incurred 
a considerable loss, Lord Davey in his 
speech at page 399 observed: . 

“I am further of opinion that where 
a person invested with a statutory or 
common law duty of a ministerial cha- 
racter is called upon to exercise that 
duty on the request, direction, or de- 
mand of another (it does not seem to 
me to matter which word you use), and 
without any default on his own part 
acts in a manner which is apparently 
legal but is, in fact, illegal and a breach 
of the duty, and thereby incurs liability 
to third parties, there is implied by law 
a contract by the person making the re~ 
quest to keep indemnified the person 
having the duty against any liability 
which may result from such exercise of 
the supposed duty. And it makes no 
difference that the person making the 
request is not aware of the invalidity in 
his title to make the request or could 
Not with reasonable diligence have dis- 
covered it? 

Lord Davey in his speech at page 401 
observed :— 

“+ * * * *but in cases like the one now 
before your Lordships, when a person is 
requested to exercise a statutory duty 
for the benefit of the person making 
the request, I think that the contract 
ought to be implied. It matters not to 
the corporation whether A or B, is the 
holder of stock, but to the purchaser - 
who has paid his purchase-money or the 
banker who has lent money on the secu- 
‘rity of the stock it is of vital interest.” 

48. In the case before the House of 
Lords the circumstances were such as to > 
raise by implication a contract for in- 
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demnity. The considerations fòr their 
Lordships were that the bank réquested 
the Corporation to exercise its statutory 
duty for the benefit of ‘the bank by re- 
gistering the name of the bank in the 
name (place?) of the original registered 
holder. The bank in doing so, owed a 
duty to inquire into the genuineness of 
the transfer of the stock, The bank failed 
in its duty in discovering the fraud, 
which they could, with a little effort on 
their part. The result was that the corpo- 
ration acted on the basis of the request 
or demand by the bank to have the 
stock registered in their name as if the 
stocks brought by the bank were genuine 
and thereby the bank caused consider- 
able loss to the corporation, But is that 
the case before us? Is not the case here 
distinguishable on vital points from the 
House of Lords case? Was the bank in 
our case, requesting the plaintiff to per- 
form its statutory duty for the benefit 
of the bank? Did the plaintiff ever know 
which bank would present the shares for 
delivery? Was there any relationship, 
contractual or otherwise, by and be- 
tween the bank and the plaintiff at the 
time the shares were offered for delivery 
and paid for? Was not it agreed by and 
between the plaintiff and R. N, Ghosh 
that the shares would be delivered by 
R. N. Ghosh through the bank? Were 
not the shares tendered “on account of 
R. N. Ghosh” as expressly mentioned: in 
the respective bills? Did the plaintiff act 
on the basis of any independent repre- 
sentation of the bank or did he act on 
the basis of the contract between the 
plaintiff and R. N. Ghosh? Was not the 
transaction in effect done like this; viz., 
the plaintiff agreed to purchase and 
R. N. Ghosh agreed to sell and the 
plaintiff said; “I shall not pay for the 
shares nor take delivery if R, N. Ghosh 
did not send them through the bank” and 
to which R. N. Ghosh agreed to send 
the shares through a bank and, accord- 
ingly, instructed Hindusthan Commercial 
Bank to send the shares, to deliver the 
same to the plaintiff and to collect from 
him the price therefor and the bank did 
so, in the ordinary course of its bank- 
ing business? If this was the nature of 
the transaction how could it be said that 
the bank was making any representation 
as to the genuineness of the shares? 
Where was the scope for the bank for 
owing any duty to any person, not to 
speak of.to the plaintiff, to inquire into 
the genuineness of the shares and the 
title therein before’ delivering the same 
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to the plaintiff? The evidence herein 
might reveal that the shares were cre- 
dited into the account of R. N. Ghosh 
and thereafter, at a later point of time, 
were sent to the plaintiff. Were we con- 
cerned with such facts? Should we not 
consider as relevant the fact that what- 
ever was being done was pursuant to 
the contract entered into by and be- 
tween the plaintiff and R. N. Ghosh in 
respect of the performance of such con- 
tract? Did it matter in the least as to 
how R. N. Ghosh was having his deal- 
ings with the bank? Was it relevant to 
enquire as to how the shares were de- 
posited by R. N. Ghosh with the bank 
for effecting delivery to the plaintiff or 
whether the bank ought to have been 
more careful or should not have been 
negligent in the matter of opening such 
account? I fail to see what obligation 
could there be on the part of the bank 
in the matter of delivering the shares 
and collecting the money in respect 
thereto when such delivery and collec- 
fion were made on the basis of and pur- 
suant to the agreement entered into by 
and between the plaintiff and R. N. 
Ghosh? Under those circumstances, to 
my mind, the liability is that of R. N. 
Ghosh and not of its agent vis-a-vis the 
plaintiff. The plaintiff cannot make the 
bank liable in the facts and circum- 
stances of this case. In my opinion, the 
principles laid down in Dugdale v. Lov- 
ering, (1875) LR 10 CP 196 and in She- 
ffield Corporation v, Barclay, 1905 AC 
392 are not applicable to the facts and 
circumstances of this case and the same 
are distinguishable on facts. 


49. The main point and, indeed, the 
only point, the decision whereof would 
tilt the case one way or the other is 
whether there is or there is no repre- 
sentation of genuineness. The plaintiff's 
case is that by making out the bill and 
inviting the plaintiff to accept delivery 
of the shares and to pay for them by an 
“account payee cheque” in favour of the 
bank, the bank represented the 
genuineness of the shares and hence 
there must be an implied warranty on 
the part of the bank that they would 
make good the loss in case the shares 
were found to be not genuine, On be- 
half of the bank, on the other hand, the 
contention is that the bank did not un- 
dertake to represent whether the shares 
were good or bad, genuine or forged; the 
same were presented for delivery and 
were paid under the instructions of 
R. N, Ghosh and that was the admitted 
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case of all the parties; the bank men- 
tioned it in the bill itself and the plain< 
tiff in the oral evidence categorically 
stated through his father that it was 
agreed with R. N. Ghosh that the shares 
would be sent through a scheduled bank. 
The question, therefore, is, did the 
bank’s conduct amount to a representa- 
tion that the shares were genuine? In 
the House of Lords case in Lord Mayor 
& Co, of Sheffield Corpn. v. Barclay, 
(supra) the bank acted on its own be- 
half and asked the corporation to have 
the shares registered in its name. The 
corporation was duty bound to do so. 
It could not have said ‘no’ to the bank. 
The bank with a little effort could 
know whether the stocks were forged or 
genuine and, accordingly, as be- 
tween the two innocent parties the bank 
was made to suffer, There was no ques~ 
tion of agency involved in that case. The 
question arises: are the facts herein ap- 
plicable to that principle? Is the bank 
making a representation of genuineness? 
Has not the bank represented, “We have 
received the shares from R. N. Ghosh 
with instructions to deliver the same to 
you and to collect the money on account 
of R. N. Ghosh in respect of a contract 
entered into by and between you and 
R. N. Ghosh”? The plaintiff's own case 
is that he agreed with R. N, Ghosh that 
the shares were to be delivered through 
a scheduled bank and R. N. Ghosh chose 
this bank for the purpose of this deli- 
very. How could that stipulation in the 
agreement make the bank in any way 
liable to the plaintiff? Where is the 
causal connection as between the plain- 
tiff and the bank? How could there be 
any representation on the part of the 
bank to the plaintiff? Could it matter, 
in what manner the bank conducted in 
dealing with R. N. Ghosh? In the abs- 
ence of any word of caution or stipula- 
tion from the plaintiff to the bank would 
the bank be in any way liable to the 
plaintiff? Undoubtedly, in the contract 
between the plaintiff and R. N. Ghosh 
the bank is coming into the picture in 
respect of the performance part of the 
contract and expressly as the agent of 
R. N. Ghosh, If that be the position has 
the bank, as the agent of the principal, 
any liability in the absence of any con- 
fract to the contrary? For all these rea- 
sons, in my Opinion, our case comes di- 
rectly within the principle enunciated 
in Leather v. Simpson, LR (1871) 11 
Equity Cases 398 where Vice-Chancellor 


Sir R. Mallins observed at page 404: 
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“It would be a very dangerous thing 
for a bank if, where they say: they 
have a document of that kind, (there 
it was bill of lading) they were to be 
held to guarantee its genuineness. My 
opinion is, they do nothing of the kind”. 


50. In my opinion, in a case like this 
it would matter little that a scheduled 
bank was delivering the shares. Had it 
been the case that the bank on its own 
account was trying to negotiate the 
shares the position of the bank could 
have been different, In such event, it 
would matter little that the bank did 
not know about its genuineness and the 
bank would have been liable to make 
good the loss because on the basis of 
its representation as to genuineness the 
plaintiff would have acted and suffered 
loss, : 


51, Under those circumstances, can it 
be argued on behalf of the plaintiff that 
the matter has to be looked into only 
on the basis of the conduct of the bank 
commencing from the invitation to the 
plaintiff to pay for and take delivery of 
the shares and the plaintiff acting on 
such invitation and suffering loss there- 
by? As observed above, the bank’s con- 
duct became such because of the plain- 
tiff’s agreeing with R. N. Ghosh for the 
delivery of the shares through a sche- 
duled bank, Accordingly, the conduct of 
the bank could not be indepedent of the 
plaintiff's contract with R. N. Ghosh, 
That is the main distinguishing feature 
of this case which prevents the principle 
of Dugdale v. Lovering, (1875) LR 10 
CP 196 (supra) and Lord Mayor of She- 
ffield Corpn. v. Barclay (1905) AC 392 
(supra) being applicable to this case, 
It is true that the plaintiff paid by an 
account payee cheque drawn in favour 
of the bank but such payment was made 
with the full understanding that the 
plaintiff was making payment on account 
of R. N, Ghosh. In answer to the Courts 
question Rajani Kanta Mitra, the father 
of the plaintiff, said: 

“Q. 801. You have worked for a long 
time in the Imperial Bank of India. 
When you receive a bill from a bank 
written on account of a particular per- 
son you understand that the bank is 
dealing on the account of that particular 
person? 

A. Yes, 

Q. 802. You had no difficulty in under- 
standing that the banks were delivering 
those shares in the account of R, N. 
Ghosh? 
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A. Yes, the bank was dealing on ac- 
count of R. N. Ghosh., 


Q. 803. When you made payment by 
cheque drawn in favour of the bank you. 
understood it was made in the account 
of R. N. Ghosh? 

A. Yes.” 


Thereafter in cross-examination the wit- 
ness said: 


“Q. 804. And the payments also you 
made by cheques drawn in favour of 
Hindusthan Commercial Bank Ltd. on 
account of R. N. Ghosh? 


A. Yes.” 


The facts herein reveal that not only 
the plaintiff did not know through 
which bank the shares were coming to 
him for delivery but before the shares 
were presented for delivery he did not 
know of the defendant bank or what 
was the relationship the bank had with 
R. N, Ghosh. In fact, he did not think 
it necessary to know all these facts. His 
father’s answers to questions 894 to 903 
which are set out below would clearly 
show the circumstances under which the 
shares were delivered. 


“Q. 894, Such constituent will send the 
shares to the bank for being delivered 
to you with necessary instructions and 
the bank will deliver the shares and you 
will take delivery? 

A. Yes. 

Q. 895. That is what you mean by the 
identity of the seller? . 


A. Yes. 


Q. 896. In such a case the bank acts 
as the banker of the constituent or agent 
of the constituent for the limited pur- 
pose of receiving the shares from the 
constituent and delivering the same to 
you? 

A. I do not know in what capacity or 
authority he is acting on that account. 
We received delivery but what were the 
relations or what was the arrangement 
I do not know. i 

Q. 897. In this particular case in re- 
spect of the shares which are the sub- 
ject matter of the suit did you ever en- 
quire from the bank as to what is the 
relationship of the bank with R, N. 
Ghosh or in what circumstances? 

A. No. 

Q. 898. Why you did not do that? 

_ Q. 899. Is it because you had an agree- 
ment with R. N. Ghosh, you knew the 
shares are coming from R, N, Ghosh? 


A. No, 
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Q. 900. Then what was the reason? 


A. I did not think it necessary. As 
long as the bank is delivering the shares 
to me I did not think it necessary to 
enquire about all these things, 


To Court: 


Q. 901, That is you had no agreement 
with the bank for delivery of the shares, 
but you had agreement with R. N, Ghosh 
to sell the shares to you? 


A. Yes, my lord. 


Q. 902. You had made payments to the 
bank? 


A. Yes. 
Q. 903. On account of R. N. Ghosh? 
A. Yes.” 


52. Mr. Bachawat appearing on be- 
half of the plaintiff refers to the Privy 
Council decision in the case of Secretary 
of State for India in Council v. Bank 
of India Ltd. reported in LR 65 Ind App 
286: 67 Cal LJ 456: AIR 1938 PC 191. 
This case was relied on by the learned 
trial Judge for the purpose of showing 
that -the principles decided in Dugdale 
v. Lovering and Lord Mayor of Sheffield 
Corporation v. Barclay Bank were ap- 
plied in India. In that case under the 
provisions of Section 21 of the Indian 
Securities Act, 1920, the prescribed offi- 
cer while renewing the Government Pro- 
missory Note at the request of the 
holder gave an express indemnity 
against the claims of all persons claim- 
ing under the original security but ac- 
tually did not do so. Subsequently, it 
transpired that, unknown to the holder 
of the note and to the Government, it 
bore a forged indorsement which involv- 
ed an injury to the rights of a third 
party who recovered damages from the 
Government. On these facts it was held 
that the Government had an implied 
common law right to be indemnified by 
the renewer of the note against the loss 
sustained. In that case it was argued 
that the common law indemnity could 
not be implied under the Indian Securi- 
ties Act, 1920 because of Sec. 21 there- 
of which excluded an implied indemnity 
because it gave a right to demand an 
express indemnity and to refuse to give 
renewed note unless an express indem- 


nity was given. In other words, the ex-. 


press provision of Section 21 of the said 
Act provided a statutory right and that 
was inconsistent with the existence of 
an implied right if the section was not 
acted upon, This was negatived by their 


‘Lordships of -the Judicial Committee, 
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The Judicial Committee was of the opin- 
ion that under such circumstances there 
was every reason why the Court should 
imply an indemnity in such a case and 
there was no- sufficient reason why they 
should treat Section 21 as excluding that 
implication, 


' 53. Mr. Bachawat then cited the case 
of Starkey v. Bank of England, reported 
in LR 1903 AC 114 where a broker ap- 
plied to the Bank of England for a 
power of attorney for the sale of con- 
sols believing himself to be instructed 
by the stock holder and bona fide 
induced the bank to transfer the consols 
to a purchaser upon a power of attorney 
to which the stock holder’s signature 
was forged. It was held that the broker 
must be taken to have given an implied 
warranty that he had authority and 
that he was, therefore, liable to inde- 
mnify the bank against the claim of the 
stock holder for restitution. The House 
of Lords observed at page 117 that on 
the face of the formal document the 
Same purported to be a representation of 
authority by the persons 
tures purported to be appended thereto, 
That was a representation of authority 
on the part of those two persons whose 
signatures purported to be appended to 
it, and the persons who presented the 
authority and demanded to act upon it 
and asserted that he had authority to do 
the thing he was doing. It was found 
that he had no such authority, The re- 
sult was that the bank had transferred 
a quantity of consols standing in the 
names of the two persons when only 
one person gave the authority, 


54. In my opinion, this House of 
Lords decision is not applicable to the 
facts of the case before us because the 
principles decided therein are quite dif- 
ferent from those which are jnvolved in 
the case before us. 


55. Mr. Bachawat contended that the 
principles decided in that case would be 
applicable to the facts of the case be- 
fore us because according to the learned 
counsel the bank had asserted that it 
had authority to deliver the shares to 
the plaintiff; it gave a warranty to that 


effect and hence the liability implied a- 


promise by the bank that there would be 
good delivery of shares and since it 
transpired that the delivery was not 
good delivery and the plaintiff suffered 
damages thereby, the bank was obliged 
ta make good the Joss. 
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whose signa-. 


I fail to see how- 
the bank made.such assértion that it had. 
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authority to deliver the shares to the 
plaintiff or that it gave a warranty to 
that effect. In fact, the bank did not get 
any opportunity to do that.’ The bank 
did nothing of the sort. It made it ab- 
Solutely clear that it was acting as the 
agent of R. N. Ghosh in the matter of 
delivering such shares. In fact, the 
plaintiffs witness R. K. Mitra said that 
he never cared to know how and under 
what authority the bank was acting. 
(See answer to question 896 as set out 
above). 

56. Mr. Bachawat contended that 
Starkey’s case (1903 AC 114) (supra) was 
followed in (1938) 66 Cal LJ 592: (AIR 
1938 Cal 151), in which case it would 
appear that the principle of Collen v. 
Wright, ( (1857) 8 E & B 647) was appli- 
ed. That was a case under Section 235 
of the Indian Contract Act where the 
agent represented that he had authority 
to enter into the contract. That princi- 
ple is certainly not applicable to the 
facts of our case. 

57. In that case there was a demand 
for the opening of a telegraphic office 
at a certain place. But the Government 
was not willing to open it unless the 
local merchants guaranteed the loss. On 
that basis some local merchants executed 
an indemnity to make good the loss if 
the Accountant General of the telegraphs 
certified for the loss and on the condi- 
tion that if he certified then that would 
be treated as final. The Accountant 
General certified such a loss and an ac- 
tion was taken on that basis and a suit 
was filed on the strength of the said in- 
demnity bond, It was held that the Gov- 
ernment was entitled to recover the 
amount on the basis of the contract and 
the same was Not opposed to public 
policy. It was also held therein that 


the person signing the bond as agent was. 


liable not on the contract but on the im- 
plied warranty. When a person repre- 
sented that he had authority to act as 
agent of some other person but in fact 
he had none, he could not thereby be- 
come the principal nor could he be re- 
garded as principal and in deciding that 
point the principle of Collen v. Wright 
was referred to. In that case the son 
signed on behalf of his father but the 
father afterwards repudiated the bond 
whereupon the son had been made lia- 
bie under Section 235 of the Contrac 
Act. : 

58. Mr. Bachawat then referred to a 
passage in. Halsbury 3rd edition, vol. 26 
Paragraph 1532 which runs as follows:— 
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“In cases of contracts of sale, or de- 

livery of property pursuant to a con- 
tractual or other obligation, the follow- 
ing implications of a representation from 
acts and conduct may be made. On the 
one hand the purchaser of goods by the 
mere act, of purchasing them is deemed 
to represent that he had the present in- 
tention of.paying for them. On the 
other hand, he who assumes to sell pro- 
perty impliedly represents thereby that 
it exists and has some value; he who 
delivers or hands over or produces do- 
cuments in certain circumstances may 
be held impliedly to represent thereby 
that they are- genuine”, 
The same passage has been reproduced 
in Turner’s Book on Actionable Misre- 
presentation (1974) 3rd Edition page 72 
where it is provided as follows :— 

Tiecyeuctaesns he who delivers or sues to 

another instruments of title, or securities, 
or business documents, impliedly repre- 
sents that they are genuine”, 
The decided cases on the basis whereof 
the cryptic statement has been made in 
Halsbury and in Turner’s said Book do 
not deal with the point at issue before 
us in this appeal. 

59, In my opinion, that statement al- 
though made in a very general form, 
cannot apply to the facts involved in 
this appeal. 


60. The next point urged by Mr. Ba- 
chawat requires very careful considera- 
tion, In fact, in this case, the plaintiff can 
hope to succeed only if the bank acted 
as the pledgee of the shares in its own 
account independently of R. N. Ghosh. 
There is hardly any pleading of 
pledge of the shares in favour of 
the bank by R. N. Ghosh in the plaint. 
No issue had been raised also in respect 
of the Court’s coming to the finding that 
the shares were delivered to the plaintiff 
on the bank’s own behalf as  pledgee 
even at the time the plaintiffs witness 
R. K. Mitra was examined, Such a case 
was not in the contemplation of the 
parties. It was only when the defen- 
dant’s branch agent Karali Charan Mu- 
kherjee owas in the witness box 
that he was cross-examined on this 
point at length. Mr. Bachawat has 
pointed out that the point was argu- 
ed at the trial and it is submitted by the 
learned counsel that both the parties 
proceeded at the trial on the basis 
that it was a pledge account and 
the trial Court accepted the position. It 
is submitted by the learned counsel that 
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the parties went before the trial court 
with this common case and the court 
accepted the position. Mr. Bachawat 
first refers to the written statement in 
this suit as also the plaint in the Ali- 
pore suit (Ext. VV). In paragraph 3 of 
the written statement the bank in sub- 
stance has pleaded, 


M risers the said R. N. Ghosh sent to 
this defendant Broker’s Notes together 
with shares... and later instructed 
this defendant to deliver the shares in 
terms of the contract to ...... the plain- 
tiff and receive the amount mentioned 
in the said Broker’s Notes, In terms of 
the Broker’s Notes Bills were prepared 
and sent to parties as for instance the 
plaintiff, being the nominees of the said 
R. N. Ghosh and the collections made 
from the parties, for instance the plain- 
tiff were deposited with this defendant 
in the name of the defendant R. N, 
Ghosh”. 


“The plaintiff had direct and indepen 
dent transactions in shares with the de= 
fendant R. N. Ghosh and this defendant 
was not a party to the same, but only 
discharged its usual duty as a banker”, 


61. From the above pleading it is sug- 
gested that R. N. Ghosh first deposited 
the shares in his account and at a later 
point of time sent his instructions to the 
Bank to deliver the shares to the plain« 
tiff in terms of the contract. 


62. The only issue I can think of in 
respect of that paragraph is issue 
No. 2 (a) which runs as follows :— 

Did the first defendant act in the al- 
Ieged transactions as the bankers and 
agents of the second defendant as al- 
leged in the written statement? 


63. The learned trial Judge has an=- 
swered the said issue by saying ‘yes’. The 
only observations relating thereto by 
the learned trial Judge were as follows:— 

“But the whole question for me to de- 
cide is whether in the facts of the case 
as pleaded and proved before me in this 
suit there is any cause of action against 
the defendant bank. Mr. Tebriwalla also 
referred me to the definition of “goods” 
under the Sale of Goods Act and also 
the definition of “mercantile agent” 
under the Sale of Goods Act and con- 
tended that in the circumstances of 
this case the defendant bank is a mer- 
cantile agent and protected under Sec- 
tion 27 of the Sale of Goods Act. He also 
referred to Sections 176 and 178 of the 
Indian Contract Act and contended that 
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the defendant bank was also in this 
position of a pledgee of the said shares 
and had the right to deal with the same 
as a mercantile agent of R. N. Ghosh”. 


Then again at Page 461 while noting 
the argument of Mr. Gupta appearing 
on behalf of the plaintiff the learned 
trial Judge observed: 

“Next, he contended that the bank 
was not a mere conduit pipe or a car- 
rier to perform a ministerial duty of 
physical delivery of said shares on be- 
half of R. N. Ghosh to the plaintiff as 
it is clear from the account of the cus- 
tomer of the bank i. e. R. N. Ghosh that 
it was an overdraft account against 
pledge of Government Promissory Notes 
and Securities and the said R. N. Ghosh 
handed over the contract notes in respect 
of sale of shares and the bank retained 
the said contract notes and made entries 
of the securities in Security Register of 
the defendant bank. He referred to 
Mukherjee’s questions 466-473, 486-500 
and 506-525. He also referred to para ‘3’ 
of the written statement of the defen» 
dant bank in this suit and paras 4, 6 
and 11 of the Alipore Suit being Ext. VV. 
and questions 601, 606 and 612-623 of 
Mukherjee and submitted that it is an 
admitted position that the said account 
was an overdraft account of R. N, 
Ghosh against pledge of securities being 
Government Promissory Notes and Joint 
Stock Company’s shares together with 
blank transfer deeds. He also referred 
to the instruction letters from R. N, 
Ghosh for delivery of the said shares 
being Ext. 7. Exts. 9-13 in this suit which 
only indicate that contract notes were 
enclosed but no shares were sent along 
with the letters. He also rightly point- 
ed out that it was significant act on the 
part of the defendant bank that although 
R. N. Ghosh gave instructions for delix 
very 200 BIC shares the defendant bank 
only delivered 100 shares because there 
was something wrong with the blank 
transfer deeds (Mukherjee questions 538- 
540, 550-553) and contended that if the 
bank was merely a delivery agent or a 
conduit pipe there owas no scope for 
scrutiny of blank transfer deeds. He 
further contended that the bills made 
out by the defendant bank in the account 
of R. N. Ghosh and submitted to the 
plaintiff as debtor do not indicate the 
source from which bank obtained the 
shares although it was clear that the 
said shares were being’ delivered on 
account of R. N. Ghosh (Mukherjee, Ques 
tions 565-583), 


i 
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He, therefore, contended that by pre- 
sentation of the said bills being Ext, ‘HW’ 
series to the plaintiff by the defendant 
bank, the plaintiff was invited to take 
delivery of various shares against pay- 
ment. Although the bank acted as the 
agent, according to him it is clear the 
bank took upon itself the responsibility 
of giving delivery under the contract of 
sale entered between the plaintiff and 
R. N. Ghosh. The defendant bank did 
not purport to act as mere carriers of 
the said shares from R. N. Ghosh to the 
plaintiff, The ownership in the said 
shares together with blank transfer 
deeds was intended to be transferred by 
the bank in favour of the plaintiff in 
the ordinary course of its banking busi- 
ness”, 


64. As observed hereinabove, the 
learned trial Judge accepted all the ar- 
guments of Mr. Gupta including the 
aforesaid as set out hereinabove, 


65. Mr. Bachawat next refers to 
Ext, VV, being the plaint in the Alipore 
Suit where the bank stated in paragraph 
4 as follows :— 


“The defendant No. 2 (R. N. Ghosh) 
subsequently began to deposit shares 
and securities with the customary blank 
transfer deeds of diverse companies on 
different dates in different lots to be held 
in this account with the plaintiff bank 
and advised the plaintiff bank to deliver 
the shares to such brokers whose con- 
tract notes used to be forwarded to the 
plaintiff by the defendant No. 2”. 


66. Mr. Bachawat has also referred to 
paragraph 6 of the said plaint to show 
the bank’s own case as to how the ac- 
count was overdrawn: 


“6. On 7th June, 1951 the defendant 
No, 2 (R. N. Ghosh) had opening credit 
balance of Rs. 353-12-0 in his account and 
asked for a temporary overdraft accom- 
modation for Rs. 17000/- by his letter 
dated 7th May, 1951 against the follow- 
ing securities namely; 300 India Steam- 
ship, 200 B. I. Corporation and 600 India, 
Copper totally valued at Rs. 6490-10-0 
and 300 Reliance Jute, 100 Martin Burn, 
200 Kuardicoal, 100 Fc, Osler and Rupees 
6000/- 3% G. P. Notes 1946 totally valu- 
ed at Rs. 19,800/-......... 

67. Mr, Bachawat then referred to 
paragraph 11 of the said Alipore Suit 
where the bank pleaded, inter alia, as 
follows : 

“After this incident the brokers de- 
manded return of money alleging bad 
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deli ery of shares and the plaintiff 
(bank) had to fulfil the contract by pur- 
chase of shares from the market to re- 
imburse the brokers............:0 


68. The above paragraph 11 was re- 
ferred to for the purpose of showing that 
the bank in its turn also fulfilled its 
own commitment towards the purchase 
of the shares from it after the said deli- 
veries of shares became bad deliveries. 
It is contended that even assuming that 
these were separate securities not con- 
nected with the securities in suit yet it 
showed the conduct of the bank in deal- 
ing with R. N. Ghosh’s other shares and 
securities. Undoubtedly those shares 
and securities were deposited with the 
bank and the same were held in the ac- 
count of R. N. Ghosh and from the very 
same account R. N. Ghosh was allowed 
to overdraw large sums and thereby 
the said shares and securities were 
pledged with the bank and the bank had 
advanced such money against pledge of 
such shares and securities, 


69. Mr. Bachawat next referred to the 
oral evidence of the witnesses referred 
to in the trial court judgment as set 
out above whereby the bank’s witnesses 
gave evidence on this point. These ques- 
tions of Mukherjee need very careful 
consideration in order to decide whether 
or not the learned trial Judge rightly 
held that it was “an admitted position 
that the said account was an overdraft 
account of R. N. Ghosh against pledge of 
securities being Government Promissory 
Notes and joint stock company’s shares 
together with blank transfer deeds”, 


70. It is to be noted that when the 
plaintiff's father R. K. Mitter was ex- 
amined he admitted in evidence that the 
plaintiff made an agreement with R. N. 
Ghosh and those shares were being sent 
by the bank to the plaintiff on account 
of R. N. Ghosh. He further said that 
there was no contract between the plain- 
tiff and the bank. He came to know 
that those shares were delivered pur- 
suant to the contract with R. N. Ghosh, 
In answer to Courts question the wit- 
ness admitted that he had no difficulty 
in understanding that the bank was deal- 
ing with those shares on account of R. N. 
Ghosh. He further admitted that the 
payment was made in the account of 
R. N. Ghosh although the cheques were 
drawn in favour of the Hindusthan Com- 
mercial Bank Ltd., (R. K. Mitter’s ques- 
tions 794 to 804). In the background of 
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this evidence led on the part of the plain- 
tiff in cross-examination of the plaintiff’s 
witness R. K, Mitter, a case of pledge 
was sought to be established through 
the bank’s witness Karali Charan Muk- 
herjee, the then accountant of Hindus- 
than Commercial Bank Ltd, at its Bho- 
wanipur Branch. According to Mukher- 
jee on or about 7th June, 1951, R, N. 
Ghosh wanted an overdraft to the ex- 
tent of Rs, 15,000/- to Rs. 20,000/-. He 
wanted to get an advance for a few days 
only. On that date he simply said that 
as against the shares which he produced 
he wanted some facility for 3 or 4 days, 
He said that he had already sold the 
shares and he would give the bank the 
broker’s note and on that he asked for 
overdraft. He applied in writting and 
the said letter was exhibited in the cri- 
minal court. Thereafter the same was 
taken out of that proceeding and pro- 
duced in the case against United Bank 
of India, The witness admitted that on 
th June, 1951 at the time when the 
cheque for Rs, 23,000/- was passed the 
balance amount was Rs. 354/12/0 lying 
in credit of the said account of R. N., 
Ghosh. At that time he had an overs 
draft sanction of Rs. 15,000/-. At that 
time the cheque for Rs. 6784/- re- 
ceived from the plaintiff by way of sale 
proceeds of the shares delivered to Sree 
Krishna & Co. was under clearance, The 
witness was asked whether the entry 
regarding the cheque received from Sree 
Krishna’ & Co. was after the entry of 
Rs, 23,000/- and the witness answered 
that it did not matter. The cheque had 
gone for clearance. It was on the same 
date. This entry was made later and 
after the entry of Rs. 23,000/- but it was 
on the same day. The witness explained 
that usually the bank did not allow 
withdrawal against cheque cleared on 
that very day but so far as the stock ex- 
change brokers were concerned they were 
regarded as good parties. In answer to 
question 503 the witness said that the 
shares were always accompanied by the 
instructions. The witness put the two 
categories of shares differently by say- 
ing that the shares in suit were for the 
purpose of delivery only and the shares 
received on 7th June, 1951, were against 
the account of R. N., Ghosh (Questions 
524, 525). The witness referred to five 
instructions letters from R. N. Ghosh to 
the bank commencing from 17th May, 
1951, upte 7th June 1951 being exhibits 
9 to 13 whereby R. N. Ghosh instructed 


to say: that the shares mentioned in the 
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instructions letters be delivered on that 
day to Messrs. Sree Krishna & Co, at 
the rates mentioned therein as per the 
contract enclosed and to credit the pro- 
ceeds to his account. In respect of 
Ext, 13 the witness said that out of 200 
B. I. Corporation shares the bank deli- 
vered 100 shares and could not deliver 
the other 100 shares. He explained that 
there was something wrong with the 
blank transfer deed. It was not pro- 
perly signed. That was why the bank 
could not deliver (Q. 540), The shares 
used to be checked up by the witness to 
see whether they were in order or not, 
If anything was found wrong the same 
would not be delivered to the brokers 
without making it in order otherwise 
the whole thing would be returned by 
the brokers, The witness said that the 
bank had been collecting hundreds of 
bills from its clients but the bank would 
never ask from where they got those, 
No suspicion arose about the integrity 
of R. N. Ghosh. The shares were de- 
posited by R. N, Ghosh with the bank, in 
the sense, that the same were so done 
for the purpose of delivery thereof to 
Sree Krishna & Co, In answer to gues- 
tion 565 the witness said that the bills 
indicated that the shares were received 
by the bank in the account of R. N. 
Ghosh. The witness said that the head 
of the bill indicated that Sree Krishna 
& Co., was the debtor to the Hindust- 
han Commercial Bank Lid. ‘account 
R. N. Ghosh”. The bill indicated that 
Sree Krishna_& Co., was the debtor 
(Q. 572). The bill suggested that the 
same was received from R. N. Ghosh, 
When it was mentioned “A/c. R. N, 
Ghosh” it meant “from R. N. Ghosh”, 
In answer to question 600 the witness 
said that the bank took R. N. Ghosh to 


be the owner of the shares because 
he sold the shares to the brokers. 
The witness said that the word 


“later” in paragraph 3 of the written 
statement was a mistake because both in 
the police court and in the Alipore court 
the witness said that he had received 
both the instructions and the shares all 
at a time. Regarding the said paragraph 
in the Alipore suit the witness ex- 
plained that the shares were got to be 
deposited, because. according to him, 
unless the same would be deposited how 
could they be delivered? It must first be 
deposited and then only it could be de- 
livered. (Q. 621). The witness denied 
the suggestion that the advice to- deliver 


the shares‘ came later’ on..and-said that 
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the contract notes used to be forwarded 
along with the advice to deliver. The 
witness said that the bank acted 
merely as the delivery agent. 


71. In the background of this evidence 
could it be said that the bank was the 
pledgee of the shares and acted inde- 
pendently on its own accord to deliver 
the shares and to receive the money in 
respect of the shares from the plaintiff? 
In my opinion, if the bank was the ple- 
dgee of these shares the bank would not 
have acted under the instructions of 
R. N, Ghosh to deliver the shares and to 
collect money and to credit the same in 
the account of R. N. Ghosh. If the 
bank was the pledgee then under Sec- 
tion 176 of the Indian Contract Act the 
bank would have sold the shares only if 
the pledgor had committed default in 
‘making payment of its dues. That had 
‘not been the case here. In any event, 
the salient feature of this transaction 
was, and the same could not be disputed, 
that R. N. Ghosh and the plaintiff agreed 
that the delivery would be through the 
bank and the witnesses also suggested 
so. If that would be the correct posi- 
tion then how could the bank be the 
pledgee of the shares delivered? The 
contract to deliver the shares had been 
pre-existing as between the plaintiff and 
R. N. Ghosh and the shares were deli- 
vered only in pursuance thereto, In that 
document(?) how could the bank in its 
turn send the shares to the plaintiff? 


72. It was argued that the bank made 
a representation at the time of delivere 
ing the shares and collecting the money 
that the shares were genuine, But as 
stated hereinabove, that situation could 
not arise at all. Here the utmost re- 
presentation which the bank could have 
made was “here are the shares which 
you agreed to buy, pay for these and 
take delivery in accordance with the 
terms of the contract with R. N. Ghosh} 
these are the shares which had been sent 
by R, N. Ghosh through this bank”, 
There could not be any representation 
as to the genuineness of the shares under 
the circumstances. Whatever be the re- 
presentation it could not be independent 
of the contract between R. N. Ghosh 
and the plaintiff with which the bank 
had no connection whatsoever. The 
presentation of the bill and the invita- 
tion to accept the delivery of shares and 
te pay the money was in pursuance of 
the said contract. In other words, the 
action taken on behalf of. the bank . in 
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delivering the shares and collecting the 
money was not the starting point in. the 
transaction but was in pursuance of a 
pre-existing contract. It was performed 
through the agency of the bank. 


73. In the foot note at P, 72 of Turner's 
Actionable Representation (supra) the 
case of Edinburgh United Breweries v. 
‘Molleson, 1894, AC 96 HL has been re- 
ferred to. This observation has been 
taken from Halsbury’s Laws of England 
referred to hereinabove and, in my 
opinion, this does not apply to the facts 
of the case before us. As to whether the 
above observation has been applied or 
not would be dependent on the facts and 
circumstances of each case. 


74. In my opinion, Mr, Bachawat’s 
contention that the bank was a pledgee 
of the shares cannot be accepted because 
the delivery of the shares was in pur- 
suance of the pre-existing contract be- 
tween the buyer and the seller in which 
the bank was not a party. The bank 
had no option in the matter and if the 
bank had acted independently the bank 
could not have any occasion to approach 
the plaintiff who was for all practical 
purposes a stranger in the transaction 
so far as the bank was concerned. If 
this cardinal fact is borne in mind then 
it will clearly reveal that Mr, Bachawat’s 
contentions have no substance. The 
mere fact that the bank applied its mind 
and corrected some mistakes in the 
share scrips could not make the bank a 
pledgee. of the shares. The witness 
Karali Charan has given sufficient ex- 
planation as to why such corrections 
have to be made to avoid unnecessary 
complications, In my opinion, Mr. Bacha- 
wat’s above contentions should be re- 
jected, 


75. Mr, Baehawat next 
formulating his points thus: 

If an agent obtains money from a 
third party as a result of or in conse- 
quence of conversion the agent is per- 
sonally liable to repay the amount. It is 
submitted that the bank acting on be- 
half of R. N. Ghosh acquired possession 
of the shares which were not the pro- 
perties of R, N. Ghosh and the bank 
dealt with them wrongfully because 
R. N. Ghosh was not the owner, Hence, 
the bank was guilty of conversion. It is 
difficult to appreciate this proposition of 
law. How could the question of conver- 
sion arise when the true owner was not 
suing in respect of the- wrongful act 
complained of? .In the facts of the pre- 
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sent case the bank could not be guilty of 
conversion as against the plaintiff be- 
cause the plaintiff was never the true 
owner thereof, 


76. Mr. Bachawat has referred to the 
ease of Fine Art Society Ltd. v. Union 
Bank of London, Ltd. reported in LR 
(1886) 17 QBD 705 where the Court of 
Appeal considered the case of wrongful 
conversion of the Post Office Orders by 
the bank under the following circums- 
tances: 


In that case the secretary of the 
plaintiff without the knowledge of the 
plaintiffs kept an account with the de- 
fendant bank. He paid into the defen- 
dant’s bank to his own credit certain 
post office orders belonging to the plain- 
tiffs which the defendant subsequently 
cashed. The Post Office Regulations as 
regards the Post Office Orders provided 
that, when presented for payment by a 
banker, they would be payable without 
the signature by the payee of the re- 
ceipt contained in the order, provided 
the name of the bank presenting the 
order was written or stamped upon it, 
The main feature of that case was that 
for the purpose of payment of such post 
office orders they were presented through 
banker and as such that dispensed, with 
the signature of the payee of the receipt 
contained in the order, . 


` 97. Lord Esher, M. R. at page 709 
while analysing the facts therein observ- 
ed that the bank acting for the clerk 
“presented the orders to the Post Office, 
received the money for them, and placed 
it to his credit. The clerk in acting as 
he did was guilty, no doubt, of gross 
fraud, and it is clear that he exceeded 
the authority given to him, for the or- 
ders were handed to him to pay into the 
account of his employers and not his 
own account. The bank received them 
innocently, but they received them not 
for the plaintiffs but for the clerk, who 
in so paying them into his own account 
was acting without authority. It seems 
to me that such receipt was in itself 
strong evidence of a conversion. “Under 
those circumstances, the Master of the 
Rolls observed:— oo 


“For these reasons, looking at these 
documents merely as post office orders, 
and as such ‘not being negotiable instru- 
ments, I cannot doubt that what took 
place amounted to a conversion, and, 
therefore, in this view of the case the de~ 
fendants would be liable”, . 


Hindusthan Commercial Bank v. Probodh Kumar 


A. LR. 


Fry, L; J. delivering the judgment of 
himself and of Bowen, L, J. observed at 
page 711:— . 

“We are of opinion that, when Mug- 
ford handed a post office order across 
the counter of the bank with a direction 
to the defendants to take it and to re- 
ceive the money for it and to carry that 
money to the credit of his account, and: 
when the bank clerk so took the post 
office order, the bank converted it;” 


78. It appears that the postal orders 
were not negotiable instruments and in 
that case the bank acted independently 
by presenting the post office orders to 
the post office. In that case the true 
owner sued and as against him the act 
of conversion: succeeded. The striking 
feature of that case was that under the 
Post Office Regulation Order it was pro- 
vided that the post office could pay with- 
out the payee’s signature if the bank 
collected the money. That had been 
the case there and, as such, the bank 
was guilty of conversion, 

79. In dealing with the true effect of 
the Regulation Fry., L, J. observed at 
page 713:— 

“We think its operation is only to 
make the signature of the banker a sub= 
stitute for the signature to the receipt 
of the original payee”, 

That being the position, the bank was 
made liable for conversion as against 
the plaintiffs who were the true owners 
of the said postal orders. In my opinion, 
this case is distinguishable from the 
facts involved herein and the principles 


decided therein have no application to 
our case, 
‘80. Mr. Bachawat ‘next urged that 


where the agent has been a party to the 
wrongful: act he has to return the 
money to the third party from whom he 
received it irrespective of whether he 
had returned the money to the principal 
or not. In support of that proposition he 
referred to paragraph 522 at page 233 of 
Halsburys Laws of England 3rd edition 
Vol: 1 and Bowstead on Agency, 14th 
edition page 413 Article 131 as also Arti- 
cle 123 at page 390. In my opinion, 
these principles have no application to 
the facts of the present case because 
neither the true owner is suing here nor 
ean the act of the bank be said to be 
wrongful. As observed above, if the 
contract between the plaintiff and R, N, 
Ghosh is allowed to stand then the in- 
vitation or request to pay the- money 
and to take delivery of the shares could 
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not be said to be wrongful but it was 
done lawfully and in pursuance of the 
said contract, This could not be said to be 
an act independent of the said contract, 
Accordingly the question of any liability, 
under conversion cannot arise. In my 
opinion, the learned trial Judge was not 
right in coming to his finding that the 
bank was guilty of conversion. 

81, In the next place, the learned 
trial Judge has placed strong reliance on 
the principle of duty to take care on 
the part of the bank in opening the ac- 
count and according to the learned Judge 
as there was failure on the part of the 
bank to take care in opening the ac- 
count of R. N. Ghosh without proper 
introduction he made the bank liable 
for negligence and on that basis passed 
a decree in favour of the plaintiff. In 
my opinion, the learned trial Judge 
totally misdirected himself by going into 


that question when there was 
neither any pleading of negligence 
Nor was there any issue to that 


effect. It was only at the time of the 
cross-examination of the bank’s witness 
that the point was pursued at some 
length. What has been pleaded in paras 
15 and 16 of the plaint is not negligence 
but a duty to the plaintiff that no act 
‘or omission on the part of #he bank 
should cause any loss or injury to the 
plaintiff and that there was a duty to 
deliver such shares which would have 
good title and would enable the plaintiff 
to have and enjoy quiet possession. That 
is certainly not the pleading relating to 
negligence. The question of negligence 
could arise if the bank would have 
taken the defence that the bank had act- 
ed bona fide and without negligence un~ 
der the circumstances which would en- 
title the bank to avail of the statutory 
protection. That is not the case here, 
Mr. Bachawat realised the position and 
did not lay much emphasis in pursuing 
this point. In my opinion, since the bank 
was acting in pursuance of the agree- 
ment entered into by and between the 
plaintiff and R. N. Ghosh it became im- 
material in what manner the account 
was opened and how it was dealt with 
as between the bank and R. N. Ghosh 
In any event, I am of the -opinion that 
the bank took as much care as it was 
obliged to take under the circumstances 
in the matter of the opening of the ac- 
count of R. N. Ghosh. In the account 
opening form there was an introduction 
of an account holder by the name of 
Bhawanipur Printing and: Stationary 
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Stores. The bank also led evidence that 
there was verbal introduction by Hari- 
mohan Seal one of its valued customers. 
It is true that the said Harimohan Seal 
had an overdraft account at the relevant 
time and was ultimately convicted by 
the criminal court; but that could not 
be of any consequence so far as the 
question of negligence was concerned. 
In my opinion, the learned trial Judge 
was not right in deciding this case on 
the basis of negligence and conversion 
as he has done, 


82. The last point is the point of limi- 
tation, This is a case which has been 
decided on the basis of the liability in 
tort of the bank and not arising out of 
contract. Under such circumstances, 
particularly the finding based on negli- 
gence must be held to be barred by limi- 
tation because Article 36 which gives the 
period of two years would apply. The 
suit was admittedly filed beyond the 
period of two years from the date when 
the wrongful act in tort took place, Mr. 
Bachawat referred to the case of 
National Bank of Lahore Ltd. v. Sohon- 
lal Saigal, reported in ATR 1965 SC 1663 
but that was a case which was consider- 
ed to be arising ex-contractu and hence 
Article 115 was applied and not Art, 36. 


83. Lastly, I should observe that al- 
though the issues have been answered 
but in respect of most of them no rea- 
sons have been set out nor any evidence 
discussed in respect thereto. In any 
event, it is difficult to support such find- 
ings. It is also to be noticed that the 
plaintiff did not pursue its claim to as- 
certain who was the rightful owner in 
respect of the said shares. The evidence 
suggests that the shares were taken pos- 
session of by the police, There was no 
attempt on the part of the plaintiff to 
ascertain what ultimately happened to 
the said shares. In my opinion, the 
plaintiff in effect abandoned his claim as 
against the rightful claimant. Under 
such circumstances, it must be held that 
the payment made by the plaintiff to 
the purchasers of those shares were 
voluntary payments and, as such, in any 
event, the plaintiff could not pursue its 
claim as against the bank because the 
plaintiff failed to pursue its rights in re- 
spect of the said shares, 


84. Under those circumstances, the 
appeal succeeds and is allowed and the 
Judgment and decree passed by the 
learned trial Judge is set aside. In the 
facts and circumstances of this case each 
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party will pay and bear his or its own 
costs both before the trial Court as also 
before this Court. Certified for two 
counsel as against the respective clients. 


85. Order for stay passed herein do 
stand vacated. Accordingly, Messrs. 
Khaitan & Co., with whom the amount 
is lying pursuant to the order of Court 
would be at liberty to make payment to 
the Bank, 

HAJRA, J.:— I agree. 


Appeal allowed. 
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Alokendra Nath Mitter, Petitioner v. 
Asstt. Secy., Public Works Dept., Govt. 
of West Bengal and others, Respondents. 
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Urban Land (Ceiling and Regulation) 
Act (1976), Ss. 2 (a), 2 (œ), 4 (9), (11) — 
Vacant land — Determination — Proper 
mode — Owner keeping land vacant in 
accordance with building regulations 
around his buildings — Vacant land in 
excess of permissible limits — Determi- 
nation, 


Where land appurtaining to a building 
exceeds 500 sq. metres then it ceases to 
get in an urban agglomeration the bene- 
fit of exemption of Sec. 9 (g) and comes 
within the mischief of S. 4 which im- 
poses the ceiling, Therefore in determin- 
ing or calculating the holding of vacant 
land by any person the Competent Au- 
thority has to take into account any land 
occupied by any building and the land 
appurtaining thereto, Land occupied by 
any building comes within the ambit of 
Section 2 (q) and in no case can be held 
to be vacant land. Land appurtenent to 
such building is covered by Section 2 (g) 
and as long as the same does not exceed 
500 sq. metres cannot be categorised as 
vacant land, All that Section 4 (9) lays 
down is that the Competent Authority 
will take into account land occupied oy 
building and land appurtenant thereto in 
determining whether any person’s hold- 
ing of vacant land exceeds the ceiling or, 
not. Section 4 (9) does not. empower the 
Competent Authority to- override any 
other section of the Act. On the con- 
trary, Section 4 (11) expressly debars the 
Competent Authority from overriding 
Section 2 (q). (Para 25) 
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Alokendra Nath v. Asstt. Secy., P. W. D., Govt. of W.B. 


A. L R. 


N. N. Adhikary, for Petitioner; Amal 
Datta, Jr. Standing Counsel, and Amal 
B. Chatterjee, for the State. 


ORDER :— Alokendra Nath Mitter, the 
petitioner herein, applied to the Public 
Works Department, Salt Lake Branch, 
Government of West Bengal for allot- 
ment of a plot of land under the Salt 
Lake City Extension Scheme, By a let- 
ter dated the 1lith August, 1975, the 
Assistant Secretary, Public Works De- 
partment, Government of West Bengal 
on behalf of the Governor offered a plot 
measuring about 5 cottahs in Sector I/II 
of the Salt Lake township for demise 
to the petitioner on lease for 999 years 
on the following conditions :— 

(a) The petitioner would pay a pre- 
mium or salami at the rate of Rs, 7000/- 
per cottah. 


(b) The petitioner would deposit 50% 
of the said premium or salami as earnest 
money with the Reserve Bank of India 
Calcutta within a specified time and 
submit to the Government the receipted 
challan along with a formal application 
by way of unconditional acceptance of 
the terms of the proposed lease. 


(c) The balance 50% of the premium 
or salami would be payable within two 
months from the date when the peti- 
tioner would be informed that the land 
was ready for delivery of possession. 


2, Pursuant to the aforesaid, the 
petitioner duly deposited a sum of 
Rs. 17,500/- being 50% of the premium 
or salami and filed an application in the 
prescribed form accepting the offer. 


3. By a letter dated the 28th October, 
1975 the petitioner was informed by the 
Assistant Secretary, Government of West 
Bengal that he had been allotted Plot 
No. 28 in Block AB of Section I of the 
Salt Lake township. By a subsequent 
letter dated the 12th December, 1975 
the said Assistant Secretary informed 
the petitioner that the said plot was 
ready for delivery of possession and that 
on actual measurement the area of the 
plot had been found to be 5.1992 cottahs. 
The petitioner was directed to pay a sum 
of Rs. 18,614/- towards the balance pre- 
mium or salami within 60 days from the 
date of the said letter by depositing the 
said amount in the Reserve Bank of 
India, Calcutta. The petitioner was also 


directed to pay an additional sum of Ru- 
pees: 30/- on account of the cost of fix- 


ing boundary pillars in the said plot. 
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4, The petitioner accordingly deposit- 
ed the said amounts of Rs, 16,614.40 as 
also Rs. 30/- as directed, 


5. By a letter dated the 2nd March, 
1976, the said Assistant Secretary there- 
after directed the petitioner to forward 
a draft deed of lease in respect of the 
said plot and to complete the execution 
and registration of the lease within 90 
days from the date of issue of the said 
letter. 

6. The petitioner alleges that he duly 
prepared a deed of lease, had the same 
duly stamped and submitted the same to 
the authorities for execution, 

7. Thereafter, the Officer on Special 
Duty, Public Works Department, Metro~ 
politan Development Branch of the 
Government of West Bengal by his let- 
ter dated the 10th May, 1976 directed 
the petitioner to submit an attested copy 
of the petitioner’s return, if any, under 
the Urban Land (Ceiling and Regulation) 
Act, 1976 (hereinafter referred to as the 
said Act) or to file an affidavit before a 
First Class Magistrate furnishing the de- 
tails of the petitioner’s lands and build- 
ings, if any, and also the land -held by 
the petitioner’s family in the urban 
areas of India, The petitioner was fur- 
ther directed to furnish a declaration 
that his acquisition of the said plot 
would not be hit by the said Act. 

8 On or about 2ist May, 1975, the 
petitioner affirmed an affidavit in the 
Court of the Metropolitan Magistrate, 
Calcutta, The particulars of land and 
building owned by the petitioner in the 
urban areas of India as stated in the said 
affidavit were as follows: (a) Premises 
No. 266B, Bipin Behari Ganguly Street, 
Calcutta on a fully built up area of two 
cottahs, 3 Chittacks, 5 sq. ft.; (b) Pre- 
mises No. 10/5A Justice M. N. Mitra 
Row, Calcutta on a fully built up of one 
Cottah, 3 Chittacks, 43 sq, ft; (c) Un- 
divided 1/4th share in Premises No. 25, 
Bentink Street, Calcutta area of 6 Cot- 
tahs, 8 Chittacks which was also covered 
by building; (d) Undivided 1/4th share in 
Premises No. 211/1A, and 221/1B, Bipin 
Behari Ganguly Street, Calcutta fully 
covering an area of 11 Cottahs 8 Chit- 
tacks, 25 sq. ft; (e) Undivided 1/4th 
share in 36, Becharam Chatterjee Street, 
Behala approximately 10 Cottahs in area, 
covered by temporary structures and oc- 
cupied by refugees since 1968. 

9. The petitioner declared that in ac- 
quiring the said Plot No, 28 measuring 
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5 Cottahs he would not be affected by 
provision of the said Act and would not 
be liable to submit any return there- 
under. 


. 10. By a letter dated the 2nd Nov- 
ember, 1976 the Deputy Secretary to the 
Government of West Bengal informed 
the petitioner that it had been determin- 
ed by the Competent Authority on the 
petitioner’s affidavit that after acquiring 
the said plot the petitioner would be 
holding vacant land in excess of ceiling 
limit in urban area and hit by the pro- 
vision of the said Act, The petitioner 
was further informed that execution of 
the lease in respect of the said plot was 
accordingly not possible and he was re- 
quested to surrender the same to the 
Government immediately. The petitioner 
was also informed that on receipt of his 
letter of surrender necessary action for 
refund of the salami deposited by him 
would be taken up. 


11. By his letter dated the 16th June, 
1979, the petitioner made a representa- 
tion before the Public Works Metro- 
politan Development Department and in 
support filed a report of a Chartered 
Engineer and Surveyor dated the 27th 
February, 1979. The petitioner was 
thereupon informed by the Section Offi- 
cer, Public Works Metropolitan Develop- 
ment Department that it was not possi- 
ble for the Government to allow the 
petitioner to hold or transfer the said 
plot. The petitioner was again directed 
to surrender the said plot and apply for 
return of salami deposit, 


12. The petitioner is aggrieved by 
the aforesaid. The petitioner contends 
that the Competent Authority under the 
said Act decided the matter without any 
information to the petitioner and with- 
out any hearing. He contends further 
that vacant land in urban area owned by 
the petitioner measured only about 
45 sq. meter whereas under the said Act 
the petitioner is entitled to hold 500 sq. 
metres of vacant land, The properties of 
the petitioner of which the petitioner 
was the sole owner or held an undivided 
share did not contain any vacant land 
within the meaning of the Act as such 
land appertaining to the said premises 
had to be kept vacant under the rele-« 
vant municipal regulation and being less 


. than 500 sq. metres were not to be taken 


into account in calculating vacant land 
for the purpose of the said Act, 
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13. In this application the petitioner 
has challenged the order and/or decision 
of the Public Works Department, Metro- 
politan Development Branch refusing to 
execute the lease in respect of the said 
plot in favour of the petitioner on inter 
alia. the following specific’ grounds :— 

(a) The Department has no authority 
to direct the petitioner to surrender the 
said plot under the said Act. 

(b) Section 4 (1) of the said Act is 
ultra vires the said Act itself, 

(c) The petitioner does not hold any 
vacant land which falls within the mis- 
chief of the said Act. 

(d) Even after the acquisition of the 
said plot the petitioner’s holding of 
vacant land would not exceed the ceiling 
limit imposed by the said Act, 


14. The present Rule was issued on 
the 16th July, 1979 calling upon the re~ 
spondents, namely, the Assistant Secre- 
tary, Public Works Department, Cal- 
cutta, the Deputy Secretary, Government 
of West Bengal, Public Works Depart- 
ment, Metropolitan Development Branch, 
Salt Lake Development Project Calcutta; 
the Competent Authority, Urban Land 
(Ceiling and Regulation) Act 1976 and 
the State of West Bengal to show cause 
why appropriate writs should not be 
issued directing them not to give any 
or any further effect of the impugned 
orders, 


15. Learned Advocate appearing for 
the respondents stated on instruction 
that the issues involved in these pro- 
ceedings were pure questions of law and 
as such it was not necessary to file any. 
affidavit in opposition to this application, 
He however submitted for record that 
the respondents did not admit any. of 
the allegations in the petition. With the 
consent of the parties the service of the 
-Rule on the respondents was waived and 
the matter was heard on merits. 


16. At the hearing learned Advocate 
for the respondents relied upon and 
drew my attention to Sections 4 (1) (a) 
and 4 (9) of the said Act which pro- 
vide as follows :— 

“4 (1) (a): Where the vacant land is 
situated in an urban agglomeration falle 
ing within category A specified in Sche- 
dule I, five hundred square metres,” 

4 (9): Where a person holds vacant 
Tand and also holds any other land om 
which there is a building with a dwell-, 
ing unit therein, the extent of such 
other land occupied by the building and 
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the land appurtenant thereto shall also 
be taken into account in calculating the 
extent of vacant land held by such per- 
son”. 

Learned Advocate contended that by 
reason of the provisions of the said sec- 
tions if the plot in dispute was trans- 
ferred to the petitioner by way of a 
long term lease the petitioner would be 
holding vacant land far in excess of the 
ceiling limit, The urban area involved 
fell within category ‘A’ specified in 
Schedule I of the Act and the petitioner 
was entitled to hold only 500 sq. metres 
i e. about 5379 sq. ft. The Salt Lake 
Authorities were, therefore, justified in 
refusing to execute a lease in respect of 
the said plot in favour of the petitioner 
and cancelling the allotment thereof to 
him as otherwise they would be violat- 
ing the provisions of the said Act and 
committing an illegality. 

17. Learned Advocate for the peti- 
tioner on the other hand referred to sec- 
tion 2 (q) and Section 4 (11) of the Act 
which read as follows :— 

“2 (q): ‘vacant land’ means land, not 
being land mainly used for the purpose 
of agriculture, in an urban agglomera+ 
tion, but does not include — 

(i) land on which construction of a 
building is not permissible under the 
building regulations in force in the area 
in which such land is situated; 

(ii) in an area where there are build- 
ing regulations, the land occupied by 
any building which has been construct- 
ed before, or is being constructed on, 
the ‘appointed day with the approval of 
the appropriate authority and the land 
appurtenant to such building; and 


(iii) in an area where there are no 
building regulations, the land occupied 
by any building which has been con- 
structed before, or is being constructed 
on, the appointed day and the land ap- 
purtenant to such building: 

Provided that where any person ordi- 
narily keeps his cattle, other than for 
the purpose of dairy farming or for the 
purpose of breeding of live stock, on 
any land situated in a village within an 
urban agglomeration (described as a vil- 
lage in the revenue records), then so 
much extent of the land as has been 
ordinarily used for the keeping of such 
cattle immediately before the appointed 
day shall not be deemed to be vacant 


-land for the purposes of this clause.” 


“4 (11), For the removal of doubts i 
is hereby declared that nothing in sub= 
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sections (5), (6), (7), (9) and (10) shall be 
construed as empowering the cumpetent 
authority to declare any land referred 
to in sub-clause (ii) or sub-clause (iii) of 
clause (q) of Section 2 as excess vacan 
land under this Chapter.” . 


18. Learned Advocate for the peti- 
tioner contended that buildings owned 
by the petitioner having been construct- 
ed in accordance with municipal plans 
and not having any excess vacant land 
did not come within the mischief of Sec- 
tion 4 (9) of the Act, The petitioner 
holds only 45 sq. metres of open land 
which is far below the ceiling limit of 
500 sq. metres. 


19. The following further sections of 
the said Act appears to be of some rele- 
vance in the instant case: 

2 (g): “Land appurtenant”, in relation 
to any building, means — 


(i) in any area where there are build- 
ing regulations, the minimum extent of 
land required under such regulations to 
be kept as open space for the enjoyment 
of such building, which in no case shall 
exceed five hundred square metres; or 


(ii) in an area where there are no 
building regulations, an extent of five 
hundred square metres contiguous to the 
land occupied by such building, 
and includes, in the case of any building 
constructed before the appointed day 
with a dwellling unit therein, an addi- 
tional extent not exceeding five hundred 
square metres of land, if any, conti- 
guous to the minimum extent referred 
to in sub-clause (i) or the extent refer- 
red to in sub-clause (ii), as the case may 
be; 


3. “Except as otherwise provided in 
this Act, on and from the commence- 
ment of this Act, no person shall be en- 
titled to hold any vacant land in excess 
of the ceiling limit in the territories to 
which this Act applies under sub-sec, (2) 
of Section 1.” 


20. The object of the said Act as set 
out therein are the following :— 

(a) Imposition of a ceiling on vacant 
land in urban agglomeration; 

(b) Acquisition of such land in excess 
of the ceiling limit; 

(c) Regulation of construction of build- 
ing on such land with a view to prevent 
concentration of the urban land in the 
hands of a few and to bring about an 
equitable distribution of land in urban 
agglomeration, 
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21. In the instant case it is not in 
dispute that the existing holding of the 
petitioner and the said plot which the 
petitioner proposes to acquire all come 
within the definition of urban land. It 
is also not in dispute that ceiling so far 
as the petitioner is concerned is 500 sq. 
metres and the petitioner is not entitled 
to hold any vacant land in excess of 
500 sq. metres. 

22, Vacant land has been defined 
clearly in Section 2 (q) and does not in- 
clude land on which construction of’ a 
building is not permissible under the 
building regulations in force in the area 
or land occupied by building which has 
been constructed at the material time 
and the land appertaining to such build- 
ing. 

23. Land appurtenant to buildings 
has been defined in Section 2 (g) and 
means minimum extent of land required 
under regulations if any to be kept open 
but up to a limit of 500 sq. metres. 


24, The petitioner’s case is that his 
existing holding consists of covered area 
of 1306.46 sq. metres ‘and vacant land of 
only 121.83 sq. metres as land appurtain- 
ing to the buildings. No part of such 
land can be held to be vacant land un- 
der Section 2 (q). 


25. The case of the respondents rest 
only on sub-section (9) of Section 4 of 
the said Act which provides that where 
a person holds vacant land and also 
holds any other land on which there is 
a building or a dwelling unit the land 
occupied by the building and the land 
appurtaining thereto shall also be taken 


into account in calculating the extent of 
the vacant land, Sub-section (11) of Sec- 
tion 4 of the Act however makes it quite 
clear that nothing in Section 4 (9) would 
be construed to have empowered the 
competent authority to declare any land 
referred to in Section 2 (q) (ii) or (iii) 
as excess vacant land. 


26. On a consideration of the entire 
scheme of the Act it appears to me that 
even if the construction of sub-sec, (9) 
of Section 4 of the said Act as suggested 
by the respondents is accepted to be cor- 
rect the same cannot apply at this stage 
in the case of the petitioner as it is 
nobody’s case that at present the peti- 
tioner is holding any vacant land. It is 
only after the petitioner acquires the 
plot as vacant land then the said sub- 
section (9) might come into play and the 
question of the petitioner holding any 
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vacant land beyond the- ceiling might 
arise, 

27. It also appears to me that sub- 
section (9) of Section 4 does not express- 
ly provide anything contrary to what 
has been laid down in Section 2 (q) of 
the Act. On the contrary, it has been 
clarified by Section 4 (11) that the Com- 
petent Authority by taking recourse to 
Section 4 (9) cannot declare any vacant 
land as excess, 


28. In any event, it is possible to re- 
teoncile Sections 2 (q), 2 (g) and 4 (9). 
Where land appurtaining to a building 
exceeds 500 sq. metres then it ceases to 
get the benefit of exemption of Sec. 2 
(g) and comes within the mischief of 
Section 4 which imposes the ceiling. 
Therefore in determining or calculating 
the holding of vacant land by any per- 
son the Competent Authority has to 
take into account any land occupied by 
any building and the land appurtaining 
thereto. Land occupied by any building 
comes within the ambit of Section 2 (q) 
and in no case can be held to be vacant 
land. Land appurtenant to such building 
is covered by Section 2 (g) and as long 
as the same does not exceed 500 sq. 
metres cannot be categorised as vacant 
land. All that Section 4 (9) lays down 
is that the Competent Authority will 
take into account land occupied by 
building and land appurtenant thereto 
in determining whether any person’s 
holding of vacant land exceed the ceiling 

~for not, Section 4 (9) does not empower 
the Competent Authority to override 
any other express section of the Act. On 
the contrary S. 4 (11) expressly debars 
the Competent Authority from overrid- 
ing Section 2 (q). The construction of 
the relevant sections as suggested on be- 
half of the respondents is not only con- 
trary to the well-known principle of 
harmonious construction of statutes out 
will in effect make Sections 2 (q) and 2 
(g) of the said Act nugatory. 


-29. In the instant case the lands ap- 
purtaining to the buildings in the peti- 
tioner’s existing holding do not exceed 
500 sq. metres in toto. Therefore, even 
if such holdings are taken into account 
it cannnot be held that the petitioner 
would be holding vacant land beyond 
the ceiling, in the event, the said plot 
is demised to him. 

30. For the reasons above the peti- 
tioner succeeds in this application. A 
writ in the nature of Mandamus will 
issue directing the respondents not to 
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give effect to the impugned decision of 
the Competent Authority holding that 
after acquiring the said plot the peti- 
tioner would be holding vacant land in 
excess of the ceiling limit and to call 
upon the petitioner to surrender the al- 
lotment of the said plot in his favour 
and obtain refund of the salami paid by. 
him in respect of the said plot. There 
will be a further direction on the re- 
spondents to act in accordance with law 
and demise the said (plot) in favour of 
the petitioner, There will be no order as 
to costs, 5 

Order accordingly 
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Thakur Sankar Prosad Singh, Peti- 
tioner v. Ganesh Narain Brizlal Ltd. and 
others, Respondents. 


Award Case No. 57 of 1980, D/- 19-6- 
1980. 


Arbitration Act (10 of 1940), S. 28 (2) 
— Parties extending time for making 
award, by consent letter — Award, a 
non-speaking one — Award within ex- 
tended time is valid and binding, 


Where the parties agreed to extend the 
time for making the award by a letter, 
the award given within the extended 
time must be considered to be a valid and 
binding award irrespective of the fact 
that the letter was not mentioned in the 
minute of the arbitrator or in the award 
when the award was a non-speaking 
award. (Para 3) 


Gour Roy Chowdhury, for Petitioner; 
Mrs, Puspa Choucharia, for Respondents. 


THE COURT:— This is an application 
for setting aside an award inter alia on 
the ground that the award is alleged to 
have been made beyond time. 


2. Mr. Gour Roy Chowdhury, appear- 
ing for the petitioner submitted in his 
usual fairness that the award being out 
of time and the arbitrator being functus 
officio the award must be said to be bad 
and must be set aside. Whereas, Mrs. 
Puspa Choucharia appearing for the re- 
spondent pointed out to a letter written 
by both the parties which is annexed to 
the affidavit of Niranjan Lal Todi affirm- 
ed on the 14th day of May, 1980, at page 
43 being the affidavit in opposition filed 
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on behalf of the respondent which is set 
out hereunder : 


“26th July, 1979 


In the Matter of Arbitration 
Between 


Messrs. Ganesh Narayan Brijlal Ltd. 


v. 
Thakur Sankar Prasad Singh & others. 

As agreed in the meeting held on 11th 
April 1979 we confirm in writing the ex- 
tension of time for the Arbitrator to 
make and publish the award. 

The time of the Arbitrator to make 
and publish the award is agreed to be 
extended till 30th September 1979 from 
the date of the last meeting. The exten- 
sion of time up to 30th September 1979 
have been agreed notwithstanding any- 
thing else contained in the minute or the 
said date. 


For Ganesh Narayan Brijlal Ltd. 
Sd/- Niranjan Lal Todi. 
Sd/- Thakur Sankar Prasad Singh. 
Sd/- Rama Sankar Singh. 
Director, (In Hindi).” 


3. From that letter it is quite clear 
that the parties agreed to extend the 
time for making the award by the arbi- 
trator and the only point which Mr. Roy 
Chowdhury tried to canvass is that the 
arbitrator has not mentioned the said 
letter in his minute or in the award and, 
therefore, it must be held that the award 
was made beyond time. I am unable to 
accept the said contention as from the 
conduct of the parties when the said 
letter agreeing to extend the time by the 
arbitrator is not disputed and which has 
come into existence after the meeting 
held on the 11th April 1979 as recorded 
in the said letter itself the award must 
be held to be valid and binding on the 
parties and the meeting out of time is 
extended by the arbitrator with the con- 
sent of the parties as recorded in the said 
letter, Section 114 Illustration (e) applies 
to this case as the arbitrator is perform- 
ing a judicial act in discharging his judi- 
cial function making and publishing the 
said award. The award is a non-speaking 
award and in the absence of any posi- 
tive evidence it must be presumed that 
the arbitrator has extended the time 
with the consent of the parties as record- 
ed in the said letter and, admittedly, the 
award has been made within the said 
extended time i.e, 30th September as 
the date up to which date the time was 
extended and the award dated 4th Sep- 
tember, 1979, is within the extended time 
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to which the parties agreed and the arbi- 
trator must have with the consent of the 
parties extended the time. 


4. Therefore, I am unable to hold that 
the said award is bad for being made be- 
yond time. However the Court has al- 
ways the power to extend the time if 
and when such occasion would arise, for 
the ends of justice and to prevent multi- 
plicity of proceedings. But as I find that 
the said award is within time and it must 
be held that an award made within time 
and it must be held that the parties in 
terms of Section 28, sub-section (2), have 
consented to the time being extended and 
the arbitrator has made the award by the 
said consent of the parties within the 
extended period and, as such, there is no 
substance or merit in the- contention 
made on behalf of the petitioner. 


5. In that view of the matter the 
award must be held to be good and bind- 
ing on the parties and it cannot be set 
aside, I need not go into the other points 
although raised in the petition which is 
usual in a hire-purchase agreement. The 
only point which is alleged is the award 
being made out of time. But as I have 
held, the award has been made with the 
consent of both the parties extending the 
time by the arbitrator which makes it 
clear that the award is within the time 
in compliance with Section 28, Rule 2 of 
the Arbitration Act and there is no in- 
firmity in the said award. 


6. In that view of the matter, 
application is dismissed. 


7. There will be no order as to costs. 
Application dismissed. 


the 


AIR 1980 CALCUTTA 325 
B. N. MAITRA, J. 
Panchanan Mondal and another, 
pellants v. Sm. Sulata Roy Mondal, 
spondent, 


Appeal from Appellate Decree No. 1472 
of 1972, D/- 6-6-1980. 


Easements Act (5 of 1882), S. 7 (b) 
Illustration (e) — Right to support — 
Defendant deepening ditch in land adja- 
cent to plaintiff’s — Portion of plaintifi’s 
building subsiding — No evidence that it 
could have subsided in its natural state 
— Held, no damages could be granted. 


The plaintiffs had alleged that after 
defendant deepened the ditch in the adja- 
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cent land no immediate damage was 
caused to their land, wall or building but 
it occurred only after the break of man- 
soon. There was no evidence that the 
defendant’s act was negligent. The plain- 
tiffs made out no case that they acquired 
any easement right to support to their 
building from the defendant’s land. There 
was no evidence on the side of the plain- 
tiffs to show that their land would have 
subsided even if it had been in its natural 
state and unburdened with their build- 
ing, by reason of the excavations made 
by the defendant. 

Held, in the circumstances that manda- 
tory injunction directing the defendant 
to rebuild the portion of the plaintiff's 
wall which had crumbled down and to 
reclaim the land could not be granted. 
Case law discussed. (Paras 8, 10) 
Cases Referred: Chronological’ Paras 
AIR 1957 Madh Pra 227 5 
AIR 1955 Bom 285: 1954 Cri LJ 887 9 
AIR 1936 Cal 564 7,9 
(1881) 6 AC 740, Dalton v. Angus 6 


Radhakanta Bhattacharya and Madan 
Mohan Ghosh, for Appellants; Ramapati 
Roy, for Respondent. 


JUDGMENT:— The plaintiffs have al- 
leged that plaintiff No. 1 is husband of 
plaintiff No. 2. By a sale deed dated 
18-12-1955, her husband purchased .7 de- 
cimals of land out of the plot No. 70 
together with the structures standing 
thereon from one Bholanath Saha. Plain- 
tiff No. 1 purchased two cottahs of land 
from the plot No. 73 from defendant by 
a kobala dated 4th July, 1959. The adja- 
cent plot No. 71 and the remaining por- 
tion of the plot No. 73 belong to defen- 
dant and they lie to the west of the 
plaintiffs’ land. Defendant had a smal] 
ditch on her land and there was a pri- 
vate passage to the east of that ditch, To 
the east of that ditch the plaintiffs’ land 
is located. On that land the plaintiffs 
have a wall. The parties are on strained 
relations. With a view to causing mis- 
chief to the plaintiffs, the defendant 
deepened that ditch and converted it into 
a tank by steeply carrying out the ex- 
cavation. As a result of such steep ex- 
cavation, the lateral support of the plain- 
tiffs’ wall and building was lost. In the 
middle of Sravan, 1372 B. S., a portion 
of the plaintiffs’ land and western por- 
tion of their wall became engulfed by 
the defendant’s tank. The vacant space 
of the west of the plaintiffs’ wall also 
subsided into the tank. The plaintiffs’ re- 
quest in this respect was ignored and the 
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defendant did not rebuild the damaged 
portion of the wall and reclaim the por- 
tion of the land which had subsided into 
the tank. The suit is for confirmation of 
possession on declaration of the plain- 
tiffs’ title to the disputed land and for a 
mandatory injunction directing the de- 
fendant to rebuild the portion of the 
plaintiffs’ wall, which had crumbled 
down, and to reclaim that portion of the 
land, which had gone down into the tank, 


2. Defendant filed a written statement 
denying the plaintiffs’ allegations. It has 
been alleged inter alia that the plain- 
tiffs had no such lateral support and the 
ditch was not converted into a tank. The 
story of the wall crumbling down and 
of the portion of the plaintiffs’ land go- 
ing down into the tank is false. No loss 
was caused to the plaintiffs. 


3. The learned Munsif issued a writ 
of local investigation. The pleader com- 
missioner reported in the plaintiffs’ fa- 
vour. Accepting that report and relying 
on the plaintiffs’ version the suit was 
decreed, Defendant went up on appeal, 
The appellate court reversed the learn- 
ed Munsif’s findings and dismissed the 
suit. Hence this second appeal by the 
plaintiffs. 


4. It has been contended on behalf of 
the appellants that the pleader commis- 
Sioner’s report and deposition clearly 
proved the plaintiffs’ version. Reference 
has been made to p. 273 of Gale on Ease- 
ments, 13th Edn., to show that there is 
no natural right to the support of a 
building per se. Support to that which 
is artificially imposed upon land cannot 
exist ex jure naturae because the thing 
supported does not itself so exist. If, 
however, land has been affected by the 
withdrawal of support and a building on 
it has also been affected and it is shown 
that the withdrawal of support would 
have affected the land in its natural 
state, in other words, that the land has 
been deprived of its natural right of 
support, damages may be recovered for 
the consequent injury to the building, 
Halsbury’s Laws of England, 3rd Edn., 
Vol. 12, p. 606, has been referred to show 
that the owner of land has no natural 
right to support for buildings or of the 
additional weight which the buildings 
cause. Support to that which is artificially - 
imposed upon land cannot exist ex jure 
naturae, because the thing supported 
does not itself so exist. The mere fact 
that there are buildings upon the land 
does not preclude an owner from his 
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right against a neighbour of subjacent 
owner, who acts in such a manner as to 
deprive the land of support, so long as 
the presence of the buildings does not 
materially affect the question, or their 
additional weight did not cause the sub- 
sidence, which followed the withdrawal 
of support. Section 7 (b) of the Indian 
Easements Act speaks of the right of 
every owner of immovable property to 
enjoy without disturbance by another the 
natural advantages arising from its situa- 
tion. Illustration (e) thereof says that the 
owner of land has the right that such 
land, in its natural condition, shall have 
the support naturally rendered by the 
subjacent and adjacent soil of another 
person. The principles of that section 
apply to West Bengal. The evidence given 
by the P. Ws. clearly supports the plain- 
tiffs’ version of damage to the plaintiffs’ 
land, wall and building by the defen- 
dant’s action. 


5. The learned Advocate appearing on 
behalf of the respondent has referred to 
the case of Ram Gopal v. Gopi Krishna, 
AIR 1957 Madh Pra 227, where it has 
has been stated that there is a distinction 
between a natural right of support to 
one’s land in unburdened and natural 
state from the adjacent and subjacent 
land of the neighbouring owners and the 
right of support for buildings or struc- 
tures standing on the land. While the 
former right is a natural incident of one’s 
ownership of the land, the right for the 
support for building or structure on land 
is an easement and can be claimed only 
as an easement. If the owner of a build- 
ing has not acquired such a right of ease- 
ment of lateral support for his building 
from his neighbour’s land, the neighbour 
would be within his rights in carrying 
on excavation on his soil even if by so 
doing damage is caused to the building of 
his neighbour, provided, of course, thera 
is no negligence in the excavation opera- 
tions. 


6. Both the sides referred to the 
leading case of Dalton v. Angus in (1881) 
6 AC 740. A question arose in that case 
whether a building could acquire a right 
to lateral support from adjacent land by 
20 years’ uninterrupted enjoyment. It has 
been held that such right could be ac- 
quired by prescription. A right to re- 
ceive lateral support may be acquired by 
building by 20 years’ user openly, conti~ 
nuously and without interruption. 

7. In the case of Bengal Provincial 
Ry. Co. v. Rajani Kanta AIR 1936 Cal 
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564, the allegation was that the defen- 
dant company had burrow pits on their 
own land for a long time and the plain- 
tiffs had their hut near those pits, In 1927 
or 1928 they replaced their hut by a 
masonry building, which was raised close 
to the pits. In February, 1930, the defen- 
dant company deepened the pit. But at 
that time no damage was caused to the 
plaintiffs’ building. After the rains had 
set in in July, 1930, the cracks appeared 
in the building. So damages were asked 
for from the railway company on account 
of damage caused to the plaintiffs’ build- 
ing. It has been stated that the natural 
right of support from neighbour's land is 
available only in respect of land in un- 
burdened and natural state. An owner 
has no right for the support of his build- 
ing or of his land burdened with the 
additional weight of his building unless 
such a right has been acquired as an ease- 
ment, If there is no easement to have 
such lateral support, the neighbour is 
within his rights to make excavation pro- 
vided that he does not act negligently. 
If there is no negligence, the plaintiff is 
not entitled to any damages caused to his 
building. 

8. In this case, the facts are almost 
identical because the plaintiffs have alleg- 
ed that after defendant deepened the 
ditch, no immediate damage was caused 
to their land, wall or building. Only 
after the break of monsoon, i.e., in the 
middle of Sravan 1373 B. S., a portion of 
the plaintiffs’ land and the western por- 
tion of their wall were engulfed by the 
tank, There is no finding by the courts 
below that the defendant’s act was negli- 
gent. So on that score alone, the plain- 
tiffs’ are liable to be non-suited. 


9. There is yet another defect. In the 
case of Bengal Provincial Ry. Co. v. 
Rajani Kanta (supra), there was no evi- 
dence that the plaintiffs’ land would 
have subsided even if it had been in a 
natural state and unburdened with their 
building by reason of the excavation 
made by the defendant company. This 
principle was discussed in the case of 
Ramgopal v. Gopikrishna (supra), cited 
on behalf of the respondent. This case 
was also discussed by Gajendragadkar, J., 
in the case of Rashiklal v. Savailal re- 
ported in AIR 1955 Bom 285. It has been 
stated in that case that the effect of 
Tilustration (e) of Sec. 7 (b) of Easements 
Act is that the right, which is referred to 
in that section, is applicable only to the 
land in its unburdened and natural state. 
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It is not applicable to the structure built 
on the land unless there is a case of 
prescription. It may be stated that though 
„that Act does not apply to Bengal, the 
principles of the Act nevertheless apply. 


10. Applying the principle to the 
facts of the case it appears that the 
plaintiffs made out no case that they 
acquired any easement right to support 
to their building from the defendant’s 
land. There is no evidence on the side of 
the plaintiffs to show that their land 
would have subsided even if it had been 
in its natural state and unburdened with 
their building, by reason of the excava- 
tions made by the defendant. Due to this 
defect in the plaint, the prayer for man- 
datory injunction must be dismissed, and 
I find acordingly. 


11, There is a mistake in the judg- 
ment of the learned Subordinate Judge 
because the plaintiff asked for declara- 

` tion of title and confirmation of posses- 
sion. The plaintiffs’ title was denied in 
the written statement. So this portion of 
the decree was erroneously set aside by 
the learned Subordinate Judge. 


12. The appeal is allowed in part. The 
judgment and decree appealed against be 
_ set aside. The suit is decreed in part. It is 
hereby declared that the plaintiffs have 
title to the disputed land to the extent 
shown by the pleader commissioner. The 
plaintiffs’ possession in such land is 
hereby confirmed. The commissioner’s 
map, report and field-book do form part 
of the decree. The prayer for mandatory 

injunction is dismissed. 
13. There will be no order as to costs, 
Order accordingly. 
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Sm. Reba Sirear and others, Appellants 
v. Bisweswar Lal Sharma alias B. L, 
Sharma, Respondent. 

Appeal from Original Decree No. 48 of 
1976, D/- 24-3-1980. 

Limitation Act (36 of 1963), S. 15 and 
Art. 137 — Three-year period under — 
Mortgage suit — Preliminary decree 
passed on 26-3-1968 — In appeal interim 
stay granted — Appeal dismissed for de- 
fault on 11-4-1972 — Application for final 
decree on 11-4-1975 is in time. (Words 
and Phrases — ‘Proceeding’). (Civil P. C. 
(1908), O. 34, R.:5 (3)).- 
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The application for final decree is not 
an application for execution and so Sec- 
tion 15 does not in terms apply enabling 
the exclusion of the period of stay. S. 15 
cannot also be extended by analogy or 
reference to proceedings to which it does 
not necessarily apply or can be said to 
apply by necessary implication. AIR 1964 
SC 227, Foll. (Para 5) 


A proceeding is a prescribed course of 
action for enforcement of a legal right. 
The legal right of the holder of the preli- 
minary decree is to apply for final de- 
eree. Such right is to be enforced by 
making an application under O. 34, R. 5 
(3), Civil P. C. The effect of the stay 
order granted in appeal is that action for 
passing of final decree is also stayed. 
Even if the application for final decree 
had been filed, the court could not have 
entertained it. The filing of the applica- 
tion would have been a nullity. The pre- 
liminary decree-holder had been prevent- 
ed from making the application for final 
decree. After dismissal of the appeal for 
default on 11-4-1972, the right to file tha 
application accrued and thus his applica- 
tion filed on 11-4-1975 is not barred. AIR 
1941 Bom 203; AIR 1967 SC 1386 and 
AIR 1921 Cal 381, Foll; AIR 1956 Mad 
597; AIR 1968 Mad 76 and AIR 1961 Mad 


247, Rel. on. (Paras 7, 8 and 11) 
Cases Referred: Chronological Paras 
AIR 1968 Mad 76 - 6 
AIR 1967 SC 1386 8 
AIR 1964 SC 227 5 
AIR 1961 Mad 247: 1961 (1) Cri LJ 821 
6 
AIR 1956 Mad 597 6 
AIR 1941 Bom 203 9 
AIR 1921 Cal 381: (1921) 25 Cal WN 376 
10 
Saktinath Mukherjee and Suchit 


Kumar Banerjee, for Appellants; Chandi- 
das Roy Chowdhury and Rabindra Nath 
Dutta, for Respondent, 


M. M. DUTT, J.:— This appeal is af 
the instance of the defendants in a suit 
for mortgage and it is directed against 
the final decree passed in the suit. The 
only question that is involved in this 
appeal is whether the application of the 
plaintiff for a final decree was barred by 
limitation. 

2. The suit was decreed in a prelimi- 
nary form on March 26, 1968. The decree 
inter alia, directed the defendants to pay 
the decretal amount within six months. 
Being aggrieved by the preliminary de- 
cree, the defendants preferred an appeal 

a 
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against the same to this Court being 
F. A. T. No. 1890 of 1968. In the said ap- 
peal, the defendants obtained an interim 
order staying all further proceedings in 
the suit pending the disposal of the ap- 
peal. On April 11, 1972 the said appeal 
against the preliminary decree was dis- 
missed for default. The plaintiff made an 
application for final decree on April 11, 
1975, that is, more than three years after 
the last date of payment fixed by the 
preliminary decree. The application was 
opposed by the defendants. It was con- 
tended by them that as the application 
was made three years after the date of 
payment of the decretal amount, it was 
barred by limitation. 


3. The learned Subordinate Judge 
fook the view that as the appeal was in 
continuation of the suit, the _ period of 
limitation should be computed from the 
date of the dismissal of the appeal for 
default on April 11, 1072. In that view 
of the matter, he overruled the conten- 
tion of the defendants that the applica- 
tion was barred by limitation and pass- 
ed the final decree as prayed for. Hence 
this appeal. 


4 The residuary Art. 137 of the Li- 
mitation Act, 1963 prescribes three years’ 
limitation for an application from the 
date when the right to apply accrues. It 
is not disputed that Article 137 applies 
to an application for final decree for 
mortgage. We are, therefore, concerned 
with the question as to when the right 
to apply of the plaintiff for a final decree 
accrued. The learned Subordinate Judge, 
in our view, was not right in entertain- 
ing the view that as the appeal was a 
continuation of the suit, the period of 
limitation should be computed from the 
date of dismissal of the appeal for de- 
fault. As the order dismissing the appeal 
for default was not a decree, there was 
no question of merger of the preliminary 
decree passed in the suit with any appel- 
late decree. 


5. It has, however, been stated al- 
ready that this Court by its order stay- 
ed all further proceedings in the suit. It 
is now to be considered whether such 
stay of proceedings suspended the plain- 
tiff’s right to apply for a final decree, so 
that in computing the period of limita- 
tion the plaintiff could exclude the period 
during which the proceedings were stay- 
ed. It is not disputed that if the said 
period is-excluded, the filing of the 
application was within time. An applica- 
tion for a final decree is not an. applica- 
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tion for execution and so the provision 
of S. 15 of the Limitation Act does not 
in terms apply enabling the exclusion of 
the period of stay of all further proceed- 
ings in the suit. The plaintiff, therefore, 
cannot avail himself of the provision of 
S. 15 as rightly contended by Mr. Sakti- 
nath Mukherjee, learned Advocate ap- 
pearing on behalf of the defendants ap- 
pellants. Nor could the provision of Sec- 
tion 15 be extended by analogy or refer- 
ence to proceedings to which it did not 
expressly apply or could be said to 
apply by necessary implication as held 
by the Supreme Court in A. S. K. Kri- 
shnappa v. S. V. V. Somiah, AIR 1964 SC 
227. We are, therefore, really concerned 
with the implication of the interim order 
of this Court staying all further proceed- 
ings in the suit. It is contended by Mr. 
Mukherjee that in spite of the order of 
this Court staying all further proceedings 
in the suit, the plaintiff was not debarred 
from making an application for final 
decree. He submits that the said order 
did not operate as an order of injunction 
restraining the plaintiff from filing an 
application for final decree and conse- 
quently, the plaintiff's right to apply for 
a final decree was not suspended. It is 
contended that what was stayed by this 
Court was the proceedings in the suit, 
and not the filing of an application for 
a final decree by the plaintiff. Accord- 
ingly, the application of the plaintiff for 
the final decree should be held to ` be 
barred. 


6 In Ganga -Naicken v. Sundaram 
Aiyar, AIR 1956 Mad 597, it has been ob- 
served that a ‘proceeding’ may in some 
enactment mean an action or that which 
initiates an action and in other enact- 
ments it may also mean a step in an ac- 
tion. The word ‘proceeding’ is defined in 
the Shorter Oxford Dictionary as ‘doing, 
a legal action or process, any act done 
or by the authority of the Court of law’. 
In ‘Words and Phrases’, Permanent Edi- 
tion, Vol. 34, Page 142, a number of 
meanings taken from American decisions 
are given for the word ‘proceeding’. 
There it is said that the term ‘proceed- 
ing’ is a very comprehensive term and 
generally speaking means a prescribed 
çourse of action for enforcing a legal 
right and hence it necessarily embraces 
be requisite steps by which a judicial 

ction is invoked (see M/s. K. J. Lingan 
v. Joint Commercial Tax Officer, AIR 
1968 Mad 76; Kochadai Naidu v. Naga- 
yasami Naidu, AIR 1961 Mad 247). -A 
proceeding in a civil action is an act 
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necessary to be done in order to attain 
a given end. It is a prescribed mode of 
action for carrying into effect a legal 
right—(1940) Law Lexicon of British 
India, Page 1022. 


7. It thus appears that a proceeding 
is a prescribed course of action for the 
enforcement of a legal right. In the in- 
stant case, the legal right was the right 
of the plaintiff to apply for a final de- 
cree. Such right was to be enforced by 
the making of an application as prescrib- 
ed by R. 5 (3) of O. 34 of the Civil P. C. 
when this Court by its order stayed all 
further proceedings in the suit, the effect 
of it was that the action that would be 
taken for the passing of a final decree 
was also stayed. In other words, the fil- 
ing of an application for a final decree 
was stayed. Even if the plaintiff filed an 
application for a final decree, the Court 
could not entertain such an application. 


8. It has been observed by the Sup- 
reme Court in Mulraj v. Murti Raghu- 
nathji Maharaj, AIR 1967 SC 1386 that 
in the case of a stay order, as it is 
addressed to the Court and prohibits it 
from proceeding further, as soon as the 
Court has knowledge of the order it is 
bound to obey it and if it does not, it 
acts illegally, and all proceedings taken 
after the knowledge of the order would 
be a nullity. In the instant case, if the 
plaintiffs had filed an application for a 
final decree and if the court had enter- 
tained it in spite of the order for stay, 
the filing of such application would be a 
nullity. The contention made on behalf 
of the appellant that in spite of the order 
of this Court staying all further proceed- 
ings in the suit, the plaintiff could file 
an application for a final decree is un- 
sound. . 

9. In Govindnaik Gurunathnaik Kal- 
ghatgi v.  Basawannewa Parutappa 
Karajgi, AIR 1941 Bom 203, after the 
passing of a preliminary mortgage de- 

- cree in favour of a minor represented by 
his next friend, the next friend died and 
the suit was stayed under O. 32, R. 10 of 
the Civil P. C. It was held that the period 
during which the suit was stayed should 
be excluded in computing the period of 
limitation for the making of an applica- 
tion for final decree on the ground that 
the right to apply for a final decree was 
suspended during the period for which 
the suit was stayed. 

10. We may refer to a Bench decision 
of this Court in Hemendra Mohon Khas- 
nobis v. Dharaninath Chandra Roy, 25 
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Cal WN 376: (AIR 1921 Cal 381) relied 
on by Mr. Chandidas Roy Chowdhury, 
learned Advocate appearing on behalf of 
the plaintiff respondent. In that case, a 
third mortgagee obtained a preliminary 
decree and the last date for payment was 
July 31, 1911. The payment not having 
been made, he made an application on 
October 2, 1915 to make the decree abso- 
lute. Prior to this, the second mortgagee 
had instituted a suit to enforce his secu- 
rity, in which the High Court in its ap- 
pellate judgment, dated March 10, 1914, 
expressed the opinion that the third 
mortgagee could not sell the property 
before he had paid up the second mort- 
gagee, and a payment was made by him 
to the second mortgagee on May 22, 1915. 
Sir Ashutosh Mookerjee, C. J. who deli- 
vered the judgment of the Bench ob- 
served: “In these circumstances, we are 
of the opinion that his right to avply 
for an order absolute was temporarily 
suspended and was not revived till the 
22nd May 1915”. The application was, 
accordingly, held to be not barred by 
limitation. 

11. In the instant case, before the 
plaintiff’s right to apply for a final de- 
cree accrued this Court stayed all fur- 
ther proceedings in the suit. The effect 
of that order was that the plaintiff’s right 
to apply for a final decree was suspend- 
ed during the period for which the stay 
order remained effective. In other words, 
the plaintiff was prevented from makin 
an application for final decree, for the 
Court where the application was to be fil- 
ed was prohibited from entertaining any 
such application. It was after the dis 
missal of the appeal on April 11, 1972 tha 
the plaintiff's right to apply accrued, 
and the application for a final decree 
having been filed by the plaintiff on 
April 11, 1975 which was the last day of 
limitation, it was not barred. In our view, 
in such cases whenever the question is 
whether the plaintiff is entitled to ex- 
clude a certain period in computing the 
period of limitation for filing an applica- 
tion for a final decree, the test for deter- 
mining such a question would be whe- 
ther the plaintiff was prevented, either’ 
expressly or by necessary implication, 
from making such an application during 
the period. If it is found that the plain- 
tiff was so prevented, he would be en- 
titled to exclude the period in computing 
the limitation. As it has been found in 
this case that the plaintiffs right te 
apply did not accrue during the period 
the order for stay of all further proceed-- 
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ings remained operative, the plaintiff 
was entitled to exclude that period in 
computing limitation for the filing of the 
application. The application was not, 
therefore, barred as contended on behalf 
of the appellant. 

12. For the reasons aforesaid, the de- 
cree of the court below is affirmed and 
this appeal is dismissed, but in view of 
the facts and circumstances of the case, 
there will be no order for costs. 


13. On behalf of the appellants a 
certificate for appeal to the Supreme 
Court under Art. 134A (b) of the Consti- 
tution has been prayed for. We do not, 
however, think that the case involves a 
substantial question of law of general 
importance so that the same is required 
to be decided by the Supreme Court. In 
the circumstances, the prayer for Certifi- 
cate is disallowed. | 

SHARMA, J.:— I agree. 


Appeal dismissed. 
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SALIL K. ROY CHOWDHURY, J. 

Balmukund Mundhra, Petitioner v. 
Shew Prosad Haralka and others, Respon- 
dents. 

Special No. Nil of 1980, D/- 8-4-1980. 

Arbitration Act (10 of 1940), S. 20 — 
Application for reference under — Dis- 
pute concerning distribution of surplus of 
assets of dissolved partnership firm over 
its liabilities — Maintainability — Part of 
cause of action arising within jurisdiction 


of Court — Some of partners opposing 
application residing within jurisdiction 
of Court — Court will have jurisdiction 


to entertain application when dispute 
falls within ambit of arbitration clause. ~ 

Where the dispute in respect of which 
reference was sought by an application 
under S. 20 by a partner of a dissolved 
firm, related only to the distribution of 
surplus after collection of the assets and 
liabilities of the dissolved partnership, 
according to the shares of the partners, 
the Court before whom the application 
was filed would have jurisdiction to 
entertain it when a part of the cause of 
action as pleaded arose within its juris- 
diction and the dispute and differences 
fell within the arhbit of arbitration agree- 
ment and some of the partners opposing 
the application, resided within its juris- 
diction. The fact that some of the im- 
movable properties of the partnership 
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business were located outside the juris- 
diction óf the Court would be immaterial. 


Shew Prosad 


(Case law discussed). (Para 10) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1457 : 9 
AIR 1974 Mad 261 ’ 3 
AIR 1970 Mad 119 5 
AIR 1966 SC 1300 4 
AIR 1958 All 692 2 
AIR 1955 NUC 5612 (Cal) 2 
AIR 1950 FC 83 6 
(1876-77) ILR 2 Cal 445 6 


A. C. Bhabra with P. K. Mullick, for 
Petitioner; J. N. Ray, for Respondents 
Nos. 5 and 6. 


THE COURT:— This is an application 
under Section 20 of the Arbitration Act. 
The petitioner’s case as laid down in the 
petition, which is not disputed by the 
respondents, who are appearing before 


me as they have entered caveat to the 
present application, that by a deed of 
partnership dated 6th March 1977 the 


parties to the proceedings entered into 
a partnership to carry on business as ex- 
hibitors of cinematographic films under 
the name and style New Cinema Co. 
under the terms and conditions contained 
in the said partnership deed. It is also 
admitted that the said partnership was 
at will and a notice of dissolution has 
been served on the respondents, some of 
them are in Calcutta within the jurisdic- 
tion, for dissolution of the said partner- 
ship by a letter dated 26th March 1980 
and it is stated in para 10 of the petition 
that the petitioner is entitled to the pro- 
perties of the said partnership firm after 
payment of the debts and liabilities 
thereof and to have the surplus distribut- 
ed amongst the partners according to the 
respective rights but the respondents Nos. 
5 and 6, who are residents of Darjeeling 
District, are disputing the claim of the 
petitioner and as such the petitioner has 
made this application under S. 20 for 
filing the arbitration agreement and re- 
ference of the said disputes which have 
arisen after the dissolution of the part- 
nership regarding collection of debts and 
liabilities and winding up of the firm 
according to the shares of the parties 
under the Partnership Act. Admittedly the 
partnership deed contains an arbitration 
clause of very wide amplitude which is 
set out in para 1, sub-para (i) of the 
petition being the cl. 31 of the partner- 
ship deed. It is admitted that the part- 


. nership business contains both movable 


and immovable as set out in the schedule 
of the said partnership deed which are 
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annexed to the petition at pages 30 to 
32. This being an application under Sec- 
tion 20 certain conditions, as laid down 
in S. 20, sub-sec. (1), have to be satisfied 
i.e., there is no suit pending regarding 
the subject-matter of the suit or any 
part of it and also difference has arisen 
to which the arbitration agreement ap- 
plies and the court in which the applica- 
tion is made is a court having jurisdic- 
tion in the matter to which the agree- 
ment relates. There is no dispute that 
there is an arbitration agreement before 
filing any suit on the subject-matter of 
the agreement and there is also no dis- 
pute that dispute has arisen after the 
dissolution of the partnership and the 
only dispute sought to be raised is the 
question of jurisdiction of this court as 
the said partnership has admittedly im- 
movable properties in Siliguri where part 
of the partnership business as exhibitors 
was carried on. It is also clear from the 
Pleading in the petition that part of the 
cause of action has arisen within the 
jurisdiction of this court being the busi- 
ness carried on in Calcutta by drawing 
cheques in Calcutta by some of the part- 
ners and also the notice of dissolution 
was served in Calcutta on some of the 
respondents, It has been specifically 
mentioned in para 12 of the petition as 
to what part of the cause of action has 
arisen within the jurisdiction of this 
court. Therefore, the test is as to whether 
this court has jurisdiction to entertain a 
suit had the subject-matter of the re- 
ference would have been the subject- 
matter of a suit in this court or not. 


2. Mr. J. N. Ray, appearing for re- 
spondents Nos. 5 and 6, who are residing 
at Siliguri and Mahanandapara, District 
Darjeeling, submitted that from the peti- 
tion only dispute is the distribution of 
the assets and payment of liabilities of 
the dissolved firm and as the dissolved 
firm includes immovable properties being 
cinema house at Siliguri this court has 
no jurisdiction as the suit would be the 
suit for land as the partnership posses~ 
ses immovable properties admittedly. In 
support of his contention Mr. Roy cited 
a Division Bench decision of this court 
in AIR 1955 NUC 5612 where it was held 
that contract granting exclusive right and 
licence for stated number of years to 
cut and fell bamboo and remove them 
from the specified area is a right to use 
the land, roads and stream and thereby 
creating an interest in the Jand where 
the bamboo is situated and, therefore, 
the land being outside the jurisdiction of 
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the court application under S. 20 of the 
Arbitration Act in this Court being the 
Calcutta Court cannot be entertained, 
Relying on the said decision Mr. Roy 
submitted that distribution of partnership 
assets, which include immovable proper- 
ties, must be held to be a right to im- 
movable properties and the said proper- 


_ ties admittedly situated outside the juris- 


diction of this Court no application can 
be entertained by this Court and this is 
not the Court within the meaning of Sec- 
tion 2 (c) of the Arbitration Act. Mr. Roy 
also cited a decision of the Allahabad 
High Court in Indian Mineral Co. v 
Northern India Lime Marketing Associa~ 
tion, AIR 1958 All 692, where it was held 
that to determine the jurisdiction and 
to find out what is the subject matter of 
the reference, as if the same had been 
the subject matter of a suit, the Court 
necessarily has to weigh the pleading of 
the parties in order to find out as to what 
are the points of difference between the 
parties. The Court has, therefore, to 
formulate the issues which the Arbitra- 
tor is called upon to decide. Those are 
set out from the Head Note-B which 
have faithfully reproduced the judgment 
and relying on the said decision, Mr. Roy 
submitted that here the petitioner has 
failed to formulate the points of dif- 
ference and, in any way, the only dii- 
ference as set out in para 10 of the peti- 
tion relates to immovable property also 
and has not clearly specified difference 
and as such the S. 20 application is not 
maintainable, 


3. Mr. Roy also referred to a Division 
Bench decision of the Madras High Court 
in Electric Manufacturing Co. Ltd., Cal- 
cutta v. Corporation Engineering Co., 
AIR 1974 Mad 261, where it was heid 
that the subject matter of the dispuie 
under reference being entirely outside 
the jurisdiction of the Court, where an 
application under S. 20 was sought to be 
filed, the said Court being the Madras 
High Court had no jurisdiction to enter- 
tain the same, as that was not the Court 
under Sec. 2 (ce) of the Arbitration Act, 
Relying on the said decision, Mr. Rey 
submitted that the only dispute, if any, 
is regarding the immovable properties 
of the partnership which are situated in 
Siliguri, admittedly outside the jurisdic- 
tion of this Court, being the subject 
matter of the dispute to be referred, this 
Court is not the Court under S. 2 (c) of 
the Arbitration Act. Therefore, this 
Court will not entertain the application 
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under S. 20 of the Arbitration Act. Mr. 
Roy referred to para 10 of the petition 
and submitted that that is the only dis- 
pute sought to be raised by the peti- 
tioner and that includes the sale of im- 
movable property and, therefore, this 
Court has no jurisdiction under S. 20 (1) 
read with S. 2 (c) of the Arbitration Act 
and the present application is not main- 
tainable and S. 20 application should not 
be allowed to be filed in this Court which 
has no jurisdiction. 


4 Mr. A. C. Bhabra, appearing with 
Mr. P. K. Mullick for the petitioner, sub- 
mitted that this is not a suit for land as 
understood by the various decisions of 
this Court and also the Supreme Court 
and the Madras High Court, which Mr, 
Bhabra cited. He submitted, relying on 
the Supreme Court decision in Addanki 
Maranappa v. Bhaskara Krishnappa, AIR 
1966 SC 1300 (para 5), where the nature 
of partnership business and the proper- 
ties of the partnership have been defined 
and laid down being that the share of the 
partners in the partnership is the 
assets as on the date of dissolution and 
retirement after deduction of liabilities 
and prior charges. It is not an immovable 
property, according to Mr. Bhabra, hav- 
ing regard to the said Supreme Court 
decision. 


5. Mr. Bhabra also cited a decision of 
the Madras High Court in Minor Dorairaj 
v. K. Kr. Karuppiah Ambalam, AIR 1970 
Mad 119, where it was held that the 
Court in India has jurisdiction to enter- 
tain suits for accounts of a dissolved 
partnership firm having the assets in 
form of immovable property in a foreign 
country and, if necessary, to appoint Re- 
ceiver to realise the assets of the part~ 
nership situated in foreign country. Mr. 
Bhabra referred the principles as laid 
down in paras 9 and 15 of the said judg- 
ment and, in my view, those principles 
are well settled. 


6. The next decision cited by Mr. 
Bhabra is the Division Bench decision of 
this Court in Kellie v. Fraser, ILR 2 
Cal 445, where a similar question arose 
and it was held by this Court by Garth, 
C. J. at page 462 that as the subject 
matter in dispute was a tea garden at 
Darjeeling and as both the litigants were 
resident there, the suit being a suit for 
land must have been brought in Darjee- 
ling District and, therefore, Darjeeling 
Court was the only Court capable of con- 
firming the award. That was the conten- 
tion raised before the Court which was 
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rejected and it was observed by Garth, 
C. J. that the award, which was sought 
to be filed in the Court and which relat- 
ed to the reference of disputes arising 
out of a partnership business and which 


. possessed a tea garden at Darjeeling, was 


only to dissolve the partnership to avoid 
all the disputes over the partnership: pros 
perty, which Garth, C. J. considered just 
and most reasonable terms. Therefore, 
the suit instituted by one of the part- 
ners to carry out those jobs would not 
have been a “suit for land” properly so- 
called and as such the High Court might 
have given leave to bring such a suit in 
the High Court that Court has also juris- 
diction to confirm the award. The same 
view was also taken by Macpherson J. 
the other member of the said Division 
Bench, It was observed by Macpherson J. 
at page 464 that “for the mere fact that 
the object of the partnership was the 
carrying on of a trade concern, it is not 
a Court to take a suit for adjustment of 
accounts and dissolution of the partner- 
ship in a suit for land. If it takes, then 
the result would follow that although 
all the members were permanently resi- 
dent of Calcutta and doing business of 
the partnership at the time of suing and 
always had been taking in Calcutta a 
suit for accounts and dissolution would 
not lie here, if one assets of the partner- 
ship happens to be Indigo or tea garden. 
Yet in this case suggested, there cannot 
be a manner of doubt that a suit can be 
entertained by this Court on the Original 
Side and such suits have, in fact, been 
repeatedly entertained.” The said Divi- 
sion Bench decision in Kellie v. Fraser 
was also considered by the Federal Court 
in M/s. Moolji Jaitha & Co. v. Khandesh 
Spinning & Weaving Mills Co. Ltd., AIR 
1950 FC 83 in para 147 of the judgment 
of B. K. Mukherjea J. as he then was. 


7. From all these decisions and the 
principles laid down, Myr. Bhabra sub- 
mitted that this Court has jurisdiction te 
entertain the present application under 
S. 20 of the Arbitration Act as a suit for 
distribution of the surplus after collec- 
tion of the assets and liabilities of the 
dissolved partnership firm, wherein part 
of the cause of action has arisen within 
the jurisdiction of this Court, as pleaded 
in the petition. Therefore, the present 
Court is the Court within the meaning 
of S. 20 (1) read with S. 2 (c) of the 
Arbitration Act and the S. 20 application 
should be filed in this Court. 

8. Considering the respective conten- 
tions very carefully I:am of the view 
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that, in the facts of this case, this Court 
has jurisdiction as admittedly part of 
cause of action as pleaded in para 12 of 
the petition arose on the face of the 
pleading within the jurisdiction of this 
Court and that this Court has jurisdiction 
within S. 20 (1) read with S. 2 (c) of the 
Arbitration Act, 1940. 


9. In a recent Supreme Court decision 
in Union of India v. Prafulla Kumar 
Sanyal, AIR 1979 SC 1457, wherein an 
appeal from an order made under Sec- 
tion 20 (4) of the Arbitration Act, as it 
appears, the trial Judge held that part of 
the cause of action as pleaded in the 
petition having arisen within the jurisdic- 
tion of the Court, the Calcutta High 
Court had jurisdiction to try any suit in 
respect of the said subject matter, if such 
suit had been filed in the Calcutta High 
Court, and the objection raised bv the 
Union of India in respect of the jurisdic- 
tion on the ground that the Court has 
no jurisdiction was rejected by the Court 
as part of cause of action arose within 
the jurisdiction of this Court. Therefore, 
it appears that the whole test is whether 
a suit, in this case, after dissolution of 
the admitted partnership between the 
parties could have been maintained in 
this Court. If so, then this Court has 
jurisdiction to entertain also S. 20 appli- 
cation. 


10. From the pleading of S. 20 of the 
Arbitration Act, at this stage, as has been 
Jargued by counsel appearing for both 
the parties, it appears to me that on the 
admitted position being the partnership 
agreement and the arbitration clause and 
the nature of the disputes, after dissolu- 
tion of the partnership, being only the 
distribution of surplus after collection of 
the assets and liabilities of the dissolved 
partnership, according to the shares of 
the partners, which questions are now 
being disputed by some of the respon- 
dents, being respondents Nos. 5 and 6, 
for whom Mr. J. N. Ray, appears, there 
is a dispute regarding the subject matter 


of the agreement being the partnership | 


agreement, which includes both movable 
and immovable properties. And the said 
dispute and difference are covered with- 
in the ambit of arbitration clause, which 
is wide enough. Admittedly, there is no 
suit pending in any Court regarding the 
subject matter of the agreement between 
the parties being the partnership assets 
or the accounts relating to the partner- 


ship. Therefore, all the conditions under 
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S. 20 are satisfied, at this stage, and this 
Court has jurisdiction to entertain the 
present application under S. 20 of the 
Arbitration Act, as part of the cause of 
action as pleaded in the petition arose 
within the jurisdiction of this Court and 
also four of the respondents are residing 
within the jurisdiction of this Court. 
Therefore, I have no hesitation in hold- 
ing that this Court has jurisdiction to 
entertain the S. 20 application. 


11. In that view of the matter, the 
S. 20 application is admitted, subject to 
scrutiny, and is made returnable three 
weeks hence. It is recorded that the ser- 
vice of the Notice of Motion is waived 
by the respondents Nos. 5 and 6, who are 
appearing through Mr. J. N. Ray, and 
it is also recorded that the copy of the 
petition has also been furnished to the 
Advocate-on-record of the said respon- 
dents Nos. 5 and 6, who has entered 
general caveat in respect of the said 
matter. So far as the other respondents 
are concerned, it is made returnable 
fortnight hence. 


12, Mr. A. K. Dutta of Messrs. B. M, 
Bagaria & Co., Advocates-on-record for 
the petitioner, is appointed Receiver to 
furnish the requisite stamp in respect of 
the said petition by 10-4-80. 


13. The said Receiver and all parties 
to act on a signed copy of the minutes, 
on the usual undertaking. 


Order- accordingly. 
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Sm. Kishori Bala Mondal, Appellant v. 
Tribhanga Mondal & others, Respondents. 


Appeal from Appellate Decree No. 561 
of 1973, D/- 19-8-1980. 

Hindu Succession Act (30 of 1956), Sec- 
tion 15 (1) (a) — Words “sons and 
daughters” — These words refer to sons 
and daughters of the deceased female and - 
not of her husband. (1968 All LJ 484: 
ILR (1968) 1 All 697 Diss.). 


The owner of the suit property was a 
Hindu. He had two wives A and B, He 
died before the coming into force of the 
Hindu Succession Act leaving B as the 
sole heir as A had pre-deceased him. On 
the death of B, her daughter brought the 
instant suit for declaration of her title to 
the property and for an injunction re- 
straining defendants from interfering 
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with her possession. The children of A 
who were the defendants claimed that 
they were entitled to half share in the 
property. 

Held that the expression ‘sons and 
daughters” appearing in Section 15 (1) (a) 
can only mean sons and daughters of the 
female Hindu dying intestate and it can- 
not by any stretch of imagination include 
sons and daughters of the husband of that 
female Hindu. The words “of her 
husband” shall have to be read after the 
words “sons and daughters” appearing in 
cl. (a) of Section 15 (1), before Sec. 15 (1) 
(a) may be said to include sons and 
daughters of the husband not by that 
female Hindu but by any other wife of 
the husband. This was not permissible. 
1968 All LJ 484: ILR‘ (1968) 1 All 697 
Diss. AIR 1977 Punj & Har 103 and 
ATR 1962 Mys 140 and AIR 1969 Bom 205 


Rel. on. (Paras 11, 12) 
Cases Referred : Chronological Paras 
AIR 1977 Punj & Har 103 14 
AIR 1969 Bom 205 16 


1968 All LJ 484: ILR (1968) 1 All 697 

10, 12, 13, 14 

AIR 1962 Mys 140 15 

Madan Mohan Mallick, for Appellant; 
Tarun Chatterjee, for Respondents. 


JUDGMENT :— This appeal is from 
the judgment and decree passed 
by the learned Subordinate Judge 


at Asansol whereby the judgment and de- 
cree passed by the learned Munsif, lst 
Court at Asansol were modified. 


2. Sm. Kishori Bala Mondal, the ap- 
pellant, instituted against the respondents 
a title suit praying for a declaration of 
her title to the suit property and for an 
-order of perpetual injunction restraining 
the respondents from interfering with her 
possession. 

3. The facts relevant for purpose of 
this appeal are as follows: 

The suit land originally belonged to one 
Krishna Majhi who died about 42/43 
years ago leaving his second wife Rati 
Bala as his sole. heiress. The plaintiff Sm. 
Kishori Bala is the daughter of said 
Krishna Majhi by his second wife said 
Rati Bala. The first wife of Krishna Majhi 
pre-deceased him. On the death of Rati 
Bala, according to the plaintiff, the latter 
as the sole heiress inherited the suit pro- 
perty and has since then been possessing 
the same. Krishna Majhi had another 
daughter named Sasthibala by his first 
wife. Krishna Majhi died before the 
Hindu Succession Act came into force and 
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Rati Bala died after the said Act came 
into force. On the death of Rati Bala her 
interest in the suit property devolved on 
her only daughter Kishori Bala, the plain- 
tiff. The said Sasthibala or her sons and 
daughters who are defendants had neither 
any title to nor possession in the suit pro- 
perty or any part thereof. As the defen- 
dants were threatening the plaintiff with 
dispossession, the present suit had to be 
brought. 

4. The defendants’ case is that both 
Rati Bala and Sasthibala used to possess 
all the properties left by Krishna Majhi 
and from after the death of Sasthibala 
the defendants have been possessing al- 
rari half of the suit property as her 

eirs, 


5. The learned Munsif declared piain- 
tiff’s title to the suit land and restrained 
the defendants permanently from inter- 
fering with her possession of suit land ex- 
cepting the suit tank recorded in , plot 
No. 925/1101. He, however, dismissed the 
plaintiff's prayer for permanent injunc- 
tion in respect of the said tank. 

6. On appeal the learned Subordinate 
Judge modified the judgment and decree 
of the learned Munsiff. The learned Sub- 
ordinate Judge declared plaintiffs eight 
anna share and not 16 anna share as de- 
clared by the learned Munsif. The learn- 
ed Subordinate Judge also disallowed the 
ane prayer for permanent imjunc- 
ion. 


7. The only question that came up for 
determination before the learned Sub- 
ordinate Judge is whether on the death 
of Ratibala the plaintiff alone or the 
plaintiff along with the defendants be- 
came entitled to the property left by 
Ratibala which she in her turn got from 
her husband as his sole heiress. Admitted- 
ly, the legal position is that when Krishna 
Majhi died his property devolved on Rati- 
bala who was his sole heiress under the 
Hindu Law which was in force at the 
time of the death of Krishna Majhi. Fur- 
ther, there is no dispute regarding the 
fact that when Ratibala died the Hindu 
Succession Act, 1956 already came into 
operation. There is further no dispute re- 
garding the legal position that in view of 
the provisions of Section 14 of the Hindu 
Succession Act, 1956, Ratibala came to 
have absolnte ownership in the suit pro- 
perty in which, before the Hindu Succes- 
sion Act came into force, she had, accord- 
ing to old Hindu Law, a limited interest 
or in other words widow’s estate. On 
whom the property left by Ratibala would: 
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‘devolve is the question before me. In 
determining that question the provisions 
of Ss. 15 and 16 of the Hindu Succession 
Act have to be applied. Section 15 of the 
said Act is as follows: 

“15 (1) — The property of a female 
Hindu dying intestate shall devolve ac- 
cording to the rules set out in Sec. 16 — 


(a) firstly, upon the sons and daughters 
{including the children of any pre-deceas- 
ed son or daughter) and the husband; 

(b) Secondly, upon the heirs of the 
husband; 


(c) Thirdly, upon the mother and 
father i 
(d) Fourthly, upon the heirs of the 


father: and 


(e) Lastly, upon the heirs of the mother 
(2) Notwithstanding anything Spani 
in sub-section (1) — 


(a) Any property inherited by a te 
Hindu from her father or mother shall 
devolve, in the absence of any son or 
daughter of the deceased (including the 
children of any pre-deceased son or 
daughter) not upon the other heirs refer- 
red to in sub-section (1) in the order spe- 
cified therein but upon the heirs of the 
father; and 

(b) any property inherited by a female 
Hindu from her husband or from her 
father-in-law shall devolve in the 
absence of any son or daughter of the de- 
ceased (including the children of any pre- 
deceased son or daughter) not upon the 
other heirs referred to in sub-section (1) 
in the order specified therein but upon the 
heirs of the husband.” 


8. As a reference to the provisions of 
Section 16 would also be necessary, I 
consider it proper to set out the provi- 
sions of Section 16 of the said Act here- 
under: 

16. The order of succession among the 
heirs referred to in Section 15 shall be 
and the distribution of the intestate’s pro- 
perty among those heirs shall take place 
according to the following Rules, 
namely :— 

Rule 1— Among the heirs specified in 
sub-section (1) of Section 15, those in one 
entry shall be preferred to those in any 
succeeding entry, and those included in 
the same entry shall take simultaneously. 

Rule 2—If any sonor daughter of the 
intestate had predeceased the intestate 
leaving his or her own children alive at 
the time of the intestate’s death, the 
children of such son or daughter shall 
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take between them the share which such 
son or daughter would have taken if liv- 
ing at the intestate’s death. 


Rule 3— The devolution of the property 
of the intestate on the heirs referred to 
in clauses (b), (d) and (e) of sub-sec. (1)_ 
and sub-section (2) of Section 15 shall be 
in the same order and according to the 
same rules as would have applied if the 
property had been the father’s or the 
mother’s or the husband’s, as the case 
may be, and such person had died intes- 
tate in respect thereof immediately after 
the intestate’s death.” 


9. A perusal of the provisions of Sec- 
tion 16 would show that according to the 
provisions of Rule 1 of Section 16, among 
the heirs specified in sub-section (1) of 
Section 15 those in one entry shall be 
preferred to those in any succeeding 
entry, and those included in the same en- 
try shall take simultaneously. When this 
law is applied to the facts of the present 
case there is no escape from the conclu- 
sion that the property left by Ratibala 
would devolve on her daughter who is 
the plaintiff Kishori Bala because the 
daughter is included in the first entry, 
namely, clause (a) of sub-section (1) of 
Section 15. Thus, she will exclude those 
who were mentioned in all succeeding en- 
tries namely, (b), (c), (d) and (e) of sub- 
section (1) of Section 15. Clause (a) of 
sub-section (2) of Section 15 provides that 
property inherited by a female heir from 
her father or mother shall devolve on the 
death of such female Hindu and in the 
absence of any son or daughter of the de- 
ceased, not upon the other heirs referred 
to in sub-section (1) of Section 15 in the 
order specified therein but on the heirs of 
the father. This has no application to the 
present case inasmuch as the property 
which Ratibala got she got from her 
husband by way of inheritance. On an- 
other ground also this has no application 
as Ratibala died leaving a daughter. Ac- 
cording to the provisions of clause (b) of 
sub-section (2) of Section 15 any property 
inherited by a female Hindu from her | 
husband or from her father-in-law shall 
devolve in the absence of any son or 
daughter of the deceased, not upon the 
other heirs referred to in sub-section (1) 
in the order specified therein but on the 
heirs of the husband. This provision has 
no application to the facts of the present 
case inasmuch as Ratibala died leaving a 
daughter and that daughter according to 
the provisions of clause (a) of sub-sec. (1) 
of Section 15 will inherit the property 
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left by her mother Ratibala. In this view 
of the matter the defendants would be 
wholly excluded from inheritance by the 
plaintiff. The Court of Appeal below to 
my mind took a wrong view of the law in 
this regard: 


10. Mr. Tarun’ Chatterjee the learned 
lawyer appearing for the respondents con- 
tended that in view vf the fact that the 
words “of the deceased” appear in both 
clauses (a) and (b) of sub-section (2) of 
Section 15 but are omitted from the pro- 
visions ot clause (a) of sub-section (1) of 
Section 15, the words “sons and 
daughters” appearing in clause (a) of sub- 
section (1) of Section 15 would of neces- 
sity mean the sons and daughters of the 
husband of Ratibala and not sons or 
daughters of Ratibala alone, In support of 
this view Mr. Chatterjee relies on the deci- 
sion in Kam Katori v. Prakashwati which 
was rendered by a Division Bench of the 
Allahabad High Court and reported in 
1968 ALJ 484 : ILR (1968) 1 All 697. The 
same question as is awaiting determina- 
tion in the present appeal arose in that 
case and the learned single Judge before 
whom the matter came up referred the 
matter to a larger Bench ın view of the 
importance of the question involved. Ac- 
cordingly, that case was heard by Gupta 
and Katju. JJ. As no one appeared on be- 
half of the respondent before the learned 
Judges, on being requested by their Lord- 
ships Mr. Jagdish Swarup, a senior Advo- 
cate of the said Court appeared as amicus 
curiae. According to the learned Judges 
as the expression “in the absence of any 
son or daughter of the deceased” occurs 
in both the clauses of Section 15 (2), it is 
manifest that the expression “any son or 
daughter” as used in the two clauses re- 
fers to the son or daughter of the deceas- 
ed Hindu female and not to the children 
of the deceased female’s husband by a 
pre-deceased wife. The learned Judges took 
the view that the expression “the sons 


and daughters” appearing in clause (a) of | 


sub-section (1) of Section 15 would in- 
clude sons and daughters of the husband 
of the deceased female Hindu and not of 
the deceased female Hindu alone. The 
following passage quoted from that deci- 


sion would clearly indicate the reasons 


advanced by the learned Judges for so 
holding : : 


“The words used in Section 15 (1) (a) 


are ‘sons and daughters’ and not ‘son or 
daughter of the deceased’. The legislature 
has obviously made this distinction to 
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bring all the children of the deceased 
husband of the female Hindu within the 
ambit of the rule laid down in Sec- 
tion 15 (1) (a). It could be said that the 
expression ‘sons and daughters’ as used in 
Section 15 (1) (a) does not refer only to 
the sons and daughters of a female Hindu 
dying intestate but also includes the sons 
and daughters of her deceased husband. 
The legislature by deleting the words ‘of 
the deceased’ in Section 15 (1) (a) has 
protected the interest of the children of 
the husband of a Hindu female dying 
intestate, particularly, in those cases 
where the female had inherited the pro- 
perty from her husband and not from her 
father or mother, If that had not been so, 
the rule would have been patently un- 
fair to the children of the husband of the 
Hindu female from his pre-deceased wife 
or even a co-wife. Construing the expres- 
sion ‘sons and daughters’ in Sec. 15 (1) (a) 
in view of the corresponding words used 
in Section 15 (2) clauses (a) and (b), the 
conclusion is irresistible that the sons and 
daughters as indicated in Sec. 15 (1) (a) 
would also include the children of the 
husband of pre-deceased wife.” 


11. With due deference to the learn- 
ed Judges I find it difficult to accept the 


_ view expressed by them as aforesaid. I 


beg most respectfully to differ from the 


learned Judges. Regard being had 
to the relevant rules of inter- 
pretation of Statutes, I cannot but hold 
that the expression “sons and 


daughters” appearing in Section 15 (1) (a: 
can only mean sons and daughters of the 
female Hindu dying intestate and it can- 
not by any stretch of imagination include 
sons and daughters of the husband of that 
female Hindu. The interpretation put by 
the learned Judges is only possible if we 
import a few words into the text of cl. (a) 
of Section 15 (1). The words “of her 
husband” shall have to be read after the 
words “sons and daughters” appearing in 
clause (a) of Section 15 (1), before Sec- 
tion 15 (1) (a) may be said to include sons 
and_daughters of the husband not by that 
female Hindu’ but by any other wife of 
the husband. The learned Judges also 
spoke of the deletion of the words “of 
the deceased” from Section 15 (1) (a). It 
is not a case of deletion of words from 
the original text of Section 15 (1) (a), It 
is a case where the words “of the deceas- 
ed” were absent from the text from the 
time when the Statute in question was 
initially enacted. There is therefore no 
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meaning in saying that the legislature did 
intend to effect any change by deletion of 
those words from the origina] text. 


12. Ifthe language or text of the 
statute be clear and unambiguous, the 
Court has to give effect to what is con- 
veyed by such clear and unambiguous 
language or text even though the legis- 
lature might not have contemplated or 
intended the consequences that would 
follow.'In such cases there is no question 
of the application of any special rule of 
interpretation. In cases where the words 
used in the Statute admit of two meanings 
the question of interpretation or construc- 
tion of the Statute arises. Thus, it is only 
in cases where there’ is ambiguity the 
Court has to resort to rules of interpreta- 
tion. In such cases the acknowledged rule 
of interpretation is that the text of the 

. Statute should be taken to convey the 
intention of the legislature as expressed 
in the text itself, The Courts ought not to 
speculate on the intention of the legs- 
lature. It ought not to take into considera- 
tion what would have been or what 
should have been enacted by the legis- 
lature. It should ascertain the intention 
of the legislature from the language or 
the text used. It is also an acknowledged 
principle of interpetation that in constru- 
ing a particular provision contained in a 
Statute the Court should adhere to the 
grammatical and ordinary sense of the 
words used except in cases where such 
course would lead to some ambiguity, re- 
pugnance or inconsistency with the rest 
of the provisions contained in that 
Statute. In cases where there is absurdity 
.or repugnance it would be open to the 
Court to modify the grammatical and 
ordinary sense of the words used but only 
that much of modification is permissible 
as would avoid absurdity, inconsistency 
or repugnance and no further. Regard be- 
ing had to the acknowledged rules of 
interpretation of Statute referred to 
above it would be found that the text 
used in Section 15 (1) taken in its gram- 
matical sense would mean that the pro- 
perty of a female Hindu dying intestate 
shall devolve, according to the rules set 
out in Section 16, firstly on her sons and 
daughters (including the children of any 
pre-deceased son or daughter) and her 
husband, There is not the least ambiguity 
or repugnance which may call for a modi- 
fication of . the ordinary grammatical 
sense conveyed by the text of Sec. 15 (1). 
What was mainly responsible for the 
view taken in the case of Ram Katori v. 
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Prakashwati, 1968 All LJ 484 : ILR (1968) 
1 All 697 (supra) is the absence of the 
words “of the deceased” after the words 
“upon the sons and daughters” in Sec- 
tion 15 (1) and the inclusion of the words 
“of the deceased” after the words “any 
son or daughter” in S. 15 (2), els. (a) & 
(b). The absence of the words “of the de- 
ceased” in Section 15 (1) can in no way 
justify the view that what was meant to 
be provided by Section 15 (1) is that the 
property of a female Hindu dying 
intestate shall devolve firstly upon the 
sons and daughters of her husband, I 
have already pointed out that before such 
a view can be taken some words which 
are not there in Section 15 (1) are to be 
imported into that sub-section. That is 
not warranted. Further the absence of the 
words “of the deceased” in Section 15 (1) 
and their inclusion in clauses (a) and (b) 
of Section 15 (2) can be reasonably ex- 
plained away. At the commencement o; 
Section 15 (1) only the person regarding 
devolution of whose property provision is 
made therein was mentioned and none 
else. Accordingly, while providing 
that the property would devolve upon 
the sons and daughters, it was not at all 
necessary to add the words “of the de- 
ceased” after the words “sons and 
daughters”, while the provisions of cls. (a) 
and (b) of Section 15 (2) would show that 
in each of them as many as three persons 
are referred to before the words “any son 
or daughter of the deceased” occur. In 
clause (a) a female Hindu, her father or 
mother are mentioned and in clause (b) a 
female Hindu, her husband or her father- 
in-law are referred to. It is because of 
this that it was necessary to add the 
words “of the deceased” after the words 
“any son or daughter” appearing in cls. (a) 
and (b). When three persons are referred 
to it is necessary to specify on whose son 
or daughter the property will devolve. 
Further the view taken in the case of 
Ram Katori (supra) would lead to ano- 
maly. Section 15 (1) contains the words 
“upon the sons and daughters including 
the children of any pre-deceased son or 
daughter) and the husband”. That being 
the grammatical construction if we are to 
read the words “of the husband” after the 
words “sons and daughters” we have to 
read the same expression namely, “of the 
husband” after the word “husband” ap- 
pearing in Section 15 (1). That leads to 
absurdity. : 

13. The learned Judges in the case of 
Ram Katori (supra) also support the view 
taken by them on the ground that unless 
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such a view istaken “the rule would have 
been patently unfair to the children of the 
husband of the female Hindu from his pre- 
deceased wife or even a co-wife’. This 
reasoning does not at all appeal to me. 
When there is no ambiguity, repugnance 
or inconsistency and the words used in a 
Statute are clear and unambiguous, the 
Courts of Law while applying rules con- 
tained in that Statute cannot either add 
to or detract from the particular text ap- 
pearing in the Statute for the purpose of 
avoiding supposed injustice. Interpreting 
law is different from making law. Even if 
the application of a rule of law which is 
couched in clear and unambiguous 
language causes injustice a Court of Law 
whose function is onty to interpret and 
not to make law cannot refrain from ap- 
plying that rule and replace it by a rule 
of its own liking, which according to them 
would avoid any injustice being done. 
Furthermore, in the present case, it can- 
not be said that when according to Sec- 
tion 15 (1) (a) the property of a female 
Hindu dying intestate would devolve first- 
ly on sons and daughters of hers and on 
her husband, the rule is unjust because 
the sons and daughters of the husband by 
a co-wife would be deprived of any share 
in the property. By virtue of Section 14 
the limited interest that Ratibala had in 
the property after her husband’s death 
ripened into an absolute interest on the 
passing of the Hindu Succession Act and 
there is no reason why the rule in Sec- 
tion 15 (1) (a) should be considered un- 
just only because the property of Ratibala 
on her dying intestate would devolve on 
her sons and daughters and not on sons 
and daughters by the other wife of her 
husband. 


14, After the conclusion of the argu- 
ments when Mr. Chatterjee found it diffi- 
cult to dislodge me from the view taken 
by me as aforesaid, he pointed out that 
there was a decision of a single Judge of 
the Punjab and Haryana High Court 
which is in the line of my decision. That 
decision was rendered in Gurnam Singh v. 
Smt. Ass Kaur, AIR 1977 Punj & Har 103. 
There the learned Judge differed from the 
view taken in Ram Katori’s case (supra) 
as his Lordship was of the view that the 
exclusion of the words “of the deceased” 
from clause (a) of Section 15 (1) was only 
a matter of convenience. They were ex- 
cluded according to the learned Judge, 
for avoiding repetition of those words in 
the other clauses of sub-section (1) of Sec- 
tion 15. His Lordship further pointed out 
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that if those words had not been used in 
clauses (a) and (b) of sub-section (2) of 
Section 15, there would have been a like- 
lihood of confusion. Accordingly, the 
learned Judge dissented from the view 
taken in Ram Katori’s case (supra). 


i5. In Mallappa v. Shivappa, AIR 1962 
Mys 140 a Division Bench of the Mysore 
High Court took the view that the word 
“son” in Section 15 (1) (a) could not.pro- 
perly be understood to include a stepson 
of the deceased. In the absence of any 
definition or explanation to the effect that 
the word “son” would also include a step- 
son, that word should be given its natural 
meaning, if so, a son of deceased female 
would mean a male issue of the body of 
that deceased female. This decision also 
supports the view taken by me. 


16. The decision in Rama Ananda Patil 
v. Appa Bhima Redekar, AIR 1969 Bom 
205 also in a way supports the view taken 
by me. According to ‘hat decision a son of 
a female Hindu by the first husband of a 
female Hindu is entitled to succeed on her 
death to the property inherited by her as 
sole heirs of her second husband in pre- 
ference to the nephews and grand- 
nephews of her second husband under 
Section 15 of the Hindu Succession Act, 
1956. 

17. No other question is 
this appeal. 


involved in 


18. In view of what is stated above, 
the appeal ought to be allowed. The ap- 


‘peal is allowed and the judgment and de- 


cree of the Court of Appeal below are set 
aside and those of the learned Munsif are 
affirmed. There will be no order for costs. 


Appeal allowed. 


AIR 1980 CALCUTTA 339 
A. K. JANAH, J.. 


Mihir Dutta, Petitioner v. Anadi Lal 
Mukherjee and others, Respondents, 
Civil Rule No. 1067 of 1979, D/- 11-7- 


1980. 


Civil P. C. (5 of 1908), O. 6, Rule 17 — 
Amendment of written statement — Sub- 
sequent documentary evidence necessitat- 
ing amendment — Rejection is improper. 


In the written statement the defendant 
asserted that the wall on which he want- 
ed to put a reinforced concrete beam did 
not belong to the other party but it was a 
common wall. During trial the other 
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party while giving evidence, produced a 
partition deed including a plan for the 
purpose of showing the respective por- 
tions belonging to the parties. On the 
basis of the plan the defendant filed an 
application for amendment of the written 
statement to state that the wall was not a 
common wall but his own. 


Held the amendment should be allowed. 


AIR 1979 SC 551; AIR 1974 SC 1178, AIR 
1977 Cal 333 and (1977) 2 Cal LJ 310, 


Disting. (Para 4) 
Cases Referred : Chronoicgical Paras 
AIR 1979 SC 551 2 
AIR. 1977 Cal 333 4 
(1977) 2 Cal LJ 310 4 
AIR 1974 SC 1178 3 

Rabindra Nath Mitra; N. C. Saha: Dipak 
Kr. Roy, for Petitioner; Padmabindu 


Chatterjee and A. K. Chatterjee, for Re- 
spondents. 


JUDGMENT :— This Rule is directed 
against Order No. 47 dated March 2, 1979 
passed in Title Suit No. 195 of 1976 by 
the Munsif, 4th Court, Alipore rejecting 
an application for amendment of the 
written-statement filed by the defendant 
No. 1. The suit was instituted by the op- 
posite party No, 2 against the petitioner 
and the remaining opposite parties for 
declaration of title and for a permanent 
injunction restraining the petitioner from 
making construction complained of. It 
was alleged that the petitioner who was a 
purchaser of a portion of the house was 
trying to put a reinforced concrete beam 
on a wall for the purpose of supporting 
the roof and this was causing damages to 
the plajntiff’s portion of the house. In the 
written-statement filed by the petitioner 
the allegation made by the plaintiff oppo- 
site party No. 1 was denied and it was as- 
serted that the wall in question did- not 
belong to the plaintiff, but it was a com- 
mon wall. The plaintiff deposed in the 
suit as P. W. 1 on February 20, 1979 and 
in his cross-examination he produced a 
partition deed including a plan for the 
purpose of showing the respective por- 
tions belonging to the parties. On Febru- 
ary 22, 1979 an application for amend- 
ment of the written-statement was filed 
by the petitioner alleging that from the 
plan produced by the plaintiff in course 
of his evidence the petitioner came to 
know that the wall in question was not a 
common wall, but it belonged to him. The 
learned Judge rejected the application for 
amendment of the written-statement on 
the ground that it militates against the 
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admission made by the petitioner that the 
wall was a common wall. Against the said 
order the petitioner has obtained the pre- 
sent Rule. 


2. Mr. Mitra, learned Advocate for 
the petitioner, has contended that in the 
present case there was no admission made 
by the petitioner in the written-statement 
as originally filed by him that the wall in 
question was a common wall. He has con- 
tended that what was stated by the peti- 
tioner in the written-statement as origi- 
nally filed by him was that the wall in 
question did not belong to the plaintiff as 
claimed by him and that it was a com- 
mon wall. That was not really an admis- 
sion that the wall was acommon wall, but 
it was merely an assertion denying the 
plaintiff’s claim that the wall belonged to 
the plaintiff The amendment sought for 
by the petitioner stating that the wall be- 
longed to him was not in any way incon- 
sistent with any alleged admission made 
by him. It was contended that in any 
event, the amendment should have been 
allowed in order to decide the real con- 
troversy between the parties to the suit. 
He has relied upon the decision in Ishwar- 
das v. State of Madhya Pradesh reported 
in AIR 1979 SC 551. In that case the 
Supreme Court observed as follows: 


“There is no impediment or bar against 
an appellate court permitting amendment 
of pleadings so as to enable a party to 
raise a new plea. All that is necessary is 
that the Appellate Court should observe 
the well known principles subject to 
which amendments of pleadings are usual- 
ly granted. Naturally one of the circum- 
stances which will be taken into con- 
sideration before an amendment is grant- 
ed is the delay in making the application 
seeking such amendment and if made at 
the appellate stage, the reason why it was 
not sought in the trial court. If the neces~ 
sary material on which the plea arising 
from the amendment may be decided is 
already there, the amendment may be 
more readily granted than otherwise. But, 
there is no prohibition against an Appel- 
late Court permitting an amendment at 
the appellate stage merely because the 
necessary material is not already before 
the court.” 


3. Mr. Mitra also referred to the deci- 
sion in Shikharchand Jain v. Digamber 
Jain Praband Karini Sabha reported in 
AIR 1974 SC 1178. In that case the 
Supreme Court observed at para 11 of 
the judgment as follows: 
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“Ordinarily, a suit is tried in all its 
stages on the cause of action as it éxisted 
on the date of its institution. But it is 
open to a court including a court of ap- 
peal to take notice of events which have 
happened after the institution of the suit 
and afford relief to the parties in the 
changed circumstances where it is shown 
that the relief claimed originally has (1) 


by reason of subsequent change of cir-, 


cumstances become inappropriate; or (2) 
where it is necessary to take notice of the 


changed circumstances in order to shor- . 


ten the litigation, or (3) to do complete 
justice between the parties.” 


4, Mr. Chatterjee, learned Advocate 
appearing on behalf of the opposite party 
No. 1 has contended that if the amend- 
ment prayed for is allowed in the present 
case, it would amount to a change of the 
entire defence case, inasmuch as the de- 
fendant has already made an admission 
that the wall in question is a common 
wall. It was contended that if this is 
permitted, the plaintiff would be very 
seriously prejudiced and his portion of 
the house will be in danger. Even if the 
amendment is allowed the assertions made 
by the defendant will be required to be 
proved and the plaintiff will then certain- 
ly be entitled to adduce evidence showing 
that the claim made by the defendant is 
not true. There is therefore no reason for 
the apprehension expressed by Mr, 
Chatterjee. It was contended by Mr. 
Chatterjee on the basis of a decision in 
Biva’s Private Ltd. v. West Bengal Khadi 


and Village Industries Board reported in . 


AIR 1977 Cal 333 that the amendment 
prayed for in the present case should not 
be allowed. In that case there was a clear 
admission made by the defendant and the 
defendant wanted to get rid of this ad- 
mission by the amendment. That suit was 
for price of goods supplied to agent. 
There was an admission in the written- 
statement about the defendant being the 
sole selling agent. It was asserted that the 
plaintiff failed to execute the sole selling 
agency agreement. By the amendment 
this admission was sought to be got rid of. 
That case was therefore quite different on 
facts. The next case cited by Mr. Chatter- 
jee in support of his contention in Bhura- 
mal Agarwalla v. Samla Dalurband Coal 
Co. (P.) Ltd. reported in 1977 (2) Cal LJ 
310. In that case also the facts were 
quite different. There the defendant had 
made an admission that the properties 
‘belonging toa certain colliery belonged to 


the plaintiff. By the proposed amendment: 
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this admission was sought to be got md 
of. In these circumstances, it was held 
that the amendment could not be allow- 
ed in the facts of that case, The cases re- 
lied upon by Mr. Chatterjee cannot there- 
fore have any application to the present 
case. In the facts and circumstances o 
the present case I am of the opinion tha 
the amendment prayed for should have 
been allowed by the learned Munsif. A 
prayed for by Mr. Chatterjee, for safe- 
guarding the interests of the plaintiff it 
only remains for me to say that th 
amendment even if allowed will not 
automatically prove the assertions mad 
by the petitioner which would be requir- 














faction of the court and the plaintiff in 
his turn woutd also be entitled to lea 
evidence to the contrary. 


5. This Rule is therefore made ab- 
solute. The order moved against is set 
aside and the application for amendment 


. of the written-statement filed by the peti- 


tioner is allowed, 

6. There will be no order as to costs 
in this Rule. 

T. Let the affidavit-in-opposition and 
the affidavit-in-reply filed by the parties 
in court today be kept on record. 

Rule made absolute, 





AIR 1980 CALCUTTA 341 
A. N. SEN, C. J. AND 
M. M. DUTT, J. 


Collector of Customs and others, Ap- 
pellants v. Om Prakash Jalan and 
another, Respondents. 

F. M. A. T. No. 819 of 1980, D/- 12-8- 


1980.* 

Exports (Control) Order (1977), Sch. I, 
Prat A, Item No. 55 and Para 3 (1) — Ex- 
port Policy of 1979-80 — Argenti Nitras 
I, P. — It is Silver Nitrate in purified 
form — Falls under Item 55 — Its ex- 
Bort is banned notwithstanding that it is 
used as drug — F. M. A. T, No. 391 of 
1980, D/- 18-3-1980 (Cal.), Reversed. (Im- 
ports and Exports (Control) Act (1947), 
Sec. 3). 


When an article is prepared in accord- 
ance with the specification prescribed in 
the Indian Pharmacopoeia or in the’ 
pl a age ar 


*Against judgment of Sabyasachi 
Mukharji, J. in F. M. A. T. No. 391 of 
1980, D/- 18-3-1980. 
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British pharmacopoeia, it is a drug. The 
Export policy of 1979-80 does not con- 
tain any specification as “drug”. If one 
goes by the list under Part Aor Part B 
of the Export Control Order one has to 
see whether any article comes within the 
description of any comrnodity specified 
under any item of Part A or Part B. Item 
No. 55 speaks of silver salts, silver 
chemicals and compounds with a silver 
content of 50 per cent or more. Silver 
nitrate is undoubtedly a silver compound 
or a silver salt. Argenti Nitras 
is the Latin name of silver 
nitrate, “Vhen silver nitrate is prepared 
and purified to the extent of 99.8% as pre- 
scribed in the Indian Pharmacopoeia, it 
becomes a drug. In other words, pure 
silver nitrate can be used as a drug. Even 
though it is used as a drug, it is silver 
nitrate and nothing else. When Item No. 
55 refers to silver salts, silver chemicals 
and silver compounds, it will be unreason~ 
able to think that these expressions only 
refer to impure forms of the articles and 
not to the purified forms of the same. 
Argenti Nitras I. P. being the purest form 
of silver nitrate is silver compound or 
silver salt in the true sense of these 
terms. The chemical formula of silver 
nitrate is AgNo3 Each molecule of 
Argenti Nitras I. P. is Ag Nos. Therefore, 


if silver nitrate of Ag Noz is a silver salt,- 


silver chemical or silver compound, there 
can be no reason to think that Argenti 
Nitras I. P. which is also silver nitrate or 
Ag Nos is not included within any of the 
said expressions. To hold otherwise would 
mean that an article should be under- 
stood in its impure form and not in its 
purified form, which is absurd. F. M. A. T. 
No. 391 of 1980, D/- 18-3-1980 (Cal.), Re- 
versed. (Case law discussed.) (Para 6, 19) 


The fact that in the Export Policy of 
1979-80 “Drugs” have not been shown as a 
separate category in the banned list does 
not mean that Argenti Nitras I. P. being a 
drug is entitled to be freely exported. 
Even assuming that under the Import 
Policy ‘drugs’ form a separate category, 
that will have no bearing on the interpre- 
tion of Item No, 55 of Part A of Sch. I of 
the Exports (Control) Order, 1977. 
Argenti Nitras I. P. cannot also be ex- 
cluded from the operation of Item No. 55 
by applying the principle of ejusdem 
generis. (Para 25) 


The interpretation of a word with 
reference to the popular acceptation of 
the same in the trade or commerce is ap- 


plicable only to the interpretation of the. 
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words of fiscal statutes and not of regula- 
tory statutes. The Imports and Exports 
Control Act (1947) and the Exports (Con- 
trol) Order (1977) are not fiscal statutes 
but are regulatory statutes. Therefore 
even assuming that Argenti Nitras I. P. is 
known as drug in common parlance, the 
same would not mean that it is excluded 
from Item No. 55. The common parlance 
theory is applicable to the words of the 
statute. Silver salts, silver chemicals, and 
silver compounds are not understood in 
the trade or commerce or in common 
parlance in any other meaning or sense 
than they convey as terms of Chemistry. 


(Para 26) 
Cases Referred : Chronological Paras 
AIR 1980 Bom 280 7, 32 


(1979) Civil Writ Petn. No. 1038 of 1979, 
D/- 29-10-1979, (Delhi), Nirmal Con- 
struction & Finance Co, v. Union of 


India 7, 33 
AIR 1977 SC 132 : 1977 Tax LR 1601 26 
AIR 1977 SC 597 26 
AIR 1976 SC 800 : 1976 Tax LR 1519 31 


(1967) Civil Appeal No. 801 of 1964, 
D/- 10-1-1967 (SC), Jagannath 
Agarwalla v. B. N. Dutta 27, 28 

AIR 1961 SC 1325 26, 30 

AIR 1961 SC 1506 30 


AIR 1951 SC 318 : 52 Cri LJ 1361 29 

(1883) 8 App Cas 767 : 49 LT 312 P 
A. G. for Ontario v. Marcer 

(1831) 2 B & Ad 592 : 109 ER 1263, aie 


v. Holmes 24 
(1596) 2 Co Rep 46a:76 ER 519, Arch- 
bishop of Canterbury’s case 24 


D. K. Sen and Mrs. Mukti Maitra, for 
Appellants; N. N. Gooptu and Tarun Roy 
(for No. 1) and Dipankar Gupta and P. R. 
Mondal (for No. 2). for Respondents. 

A. N. SEN, C. J. :—I have had the benefit 
of reading the judgment to be delivered 
by my learned brother in this appeal. My 
learned brother has fully set out all the 
relevant facts in his judgment, 
In his judgment, my learned 
brother-has also considered the arguments 
which were advanced from the Bar and 
also the various decisions which were 
cited in course of the arguments. In this 
judgment, I do not propose to reproduce 
the same. I am in entire agreement with 
the views expressed by my learned 
brother in his judgment, 


2. The only question which falls for 
determination in this appeal is whether 
Argenti Nitras I. P. which is a drug and 
is recognised as such in Indian Pharma- 
copoeia, comes within Item 55 in Part A 
of Sch. I to the Exports (Control) Order. 
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The said Item No. 55 in Part A reads 
“Silver salt, Silver Chemicals and com- 
pounds with more than 50% silver con- 
tents”. The goods listed in Part A are not 
normally allowed to be exported and they 
are commonly known as banned items. 
Item 55 was transferred to Part A on 
30-3-79 and before that date was included 
in Part B of the Schedule under Item 
77(ii). It may be noticed that while goods 
listed in Part A of Schedule I are not 
normally allowed to be exported and are 
therefore usually called banned goods in 
the matter of export, the goods listed in 
Part B of the Sch. I are allowed to be ex- 
ported on merits and on such terms and 
conditions as the authority concerted may 
choose to impose. 


3, It is not in dispute in the instant 
case, as it cannot possibly be disputed that 
export of Argenti Nitras I. P. must be 
held to be banned and cannot be permitt- 
ed in the instant case, if Argenti Nitras 
I. P. comes within the purview of Item 
No. 55. The case of the exporter who has 
filed the writ petition is that Argenti Nit- 
ras I. P, which is a drug and is recognis- 
ed as such, cannot be considered to be a 
Silver Salt or a Silver compound within 
the meaning of Item No. 55. The sub- 
stance of the argument of the exporter 
who has filed the present writ petition is 
that Argenti Nitras I. P. which is Silver 
Nitrate and is no doubt a Silver Salt and 
a Silver compound, has to be refined and 
processed to become a drug and to be re- 
cognised as such in Indian Pharmacopoeia 
by the appropriate authority and Argenti 
Nitras which, as Silver Nitrate, was ori- 
ginally and initially a Silver Salt or a Sil- 
ver compound, ceases to be so after the 
processing and refinement, as by virtue 
thereof it becomes a drug, and the drug 
so manufactured does not come within 
Item No. 55 and is freely exportable. It 
appears that this argument found favour 
with the learned trial Judge who allowed 
the writ petition holding that Argenti Ni- 
tras I. P. is a drug which did not come 
within the mischief of Item No. 55 in 
Part A of Sch. I to the Exports (Control) 
Order, 


4. The main contention of the appel- 
lant before us has been that in the matter 
of export of goods it is the duty of the 
Customs Authorities to find out and as- 
certain whether the goods sought to be 
exported, fitted in with the description of 
the goods which are listed in Part A or B 
of Schedule I, banning or restricting - the 
export of such goods. It is the contention 
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of the appellant that the goods sought tu 
be exported by the respondent fitted with 
the description of the goods now specified- 
in Item 55 of Part A to Sch. I which was 
previously in Part B Item 77 (ii). The sub- 
stance of the argument on behalf of the 
appellant is that Argenti Nitras I, P. may 
be a drug and may be recognised as such, 
but the said goods clearly come within the 
description of goods mentioned in Item 
No. 55 of Part I, as the said goods are un- 
doubtedly Silver Salt or Silver compound 
with more than 50% Silver contents and 
the export of the said goods is prohibited. 
5. As I have earlier observed the con- 
tentions raised on behalf of the parties in 
this appeal have been carefully consider- 
ed by my learned brother in his judg- 
ment and my learned brother has also 
dealt with various cases which were cited 
from the Bar. The crux of the matter ap- 
pears to be whether Argenti Nitras I. P. 
which is really refined Silver Nitrate and 
Silver Nitrate is undoubtedly a Silver 
Salt or Silver compound, ceases to be so, 
when through process or refinement it 
becomes a drug and is recognised as such 
in Indian Pharmacopoeia. 
6. It cannot be 
Silver Nitrate is 
Silver compound or a Silver Salt. 
Silver compound and Silver Salt 
may have various kinds of uses. Sil- 
ver Nitrate which is undoubtedly a Silver 
Salt or a Silver compound has various 
kinds of uses. Through processing 
or refinement Silver Nitrate may be a, 
drug and used as such and may be term-! 
ed Argenti Nitras I. P. because it is so re-| 
cognised as a drug because of the medi- 
cinal value by the Indian Pharmacopoeia. 
The fact, however, remains that Argenti 
Nitras which through processing and re- 
finement becomes a drug and is used ag! 
such and is also recognised by Indian: 
Pharmacopoeia, does not cease to be Sil- 
ver Nitrate which clearly remains a Sil-! 
ver Salt or Silver compound. Argenti Nit-! 
ras I, P., though a drug and recognised as, 
such, does not cease to be a Silver Salt 
or a Silver compound with more than 
50% Silver contents. Argenti Nitras I. P. 
which continues to be Silver Nitrate in 
spite of refinement must, therefore, be 
held to be a Silver Salt or compound with 
more than 50% Silver contents and the 
same clearly fits in with the description 
of goods listed in Item No. 55 of Part A in 
Sch. I to the Export . Control Order. It 
may also be noted that Item No. 55 which 
bans export of Silver Salts, Silver Chemi- 
cals and Compounds with more than 50% 


disputed that 
undoubtedly a 
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Silver contents does not make any provi- 
sion for any exclusion or exemption in 
case of any Silver Salt, Silver Chemicals 
and Silver compounds which may be used 
as a drug or be so recognised as a drug. 
The use of the goods has indeed nothing 
to do with the description of the same. If 
the goods sought to be exported fit in 
with the description of the goods listed in 
any item the export of which is banned 
or restricted, the export of such goods 
must necessarily be held to be banned or 
so restricted, whatever may be the pur- 
pose or object of the export and what- 
ever may be the nature of the use of the 
goods sought to be exported. In view of 
the description of the goods listed in 
‘Item No. 55 of Part A in Sch. I, export of 
Argenti Nitras I. P. which may be a drug 
and recognised as such, must be held to 
be banned as the goods sought to be ex- 
ported clearly fit in with the description 
of the goods mentioned in the said Item 
No. 55, If the Legislature had intended to 
exempt any particular kind of Silver Salt, 
Silver Chemicals or compound which 
fits in with the description of the goods 
mentioned in Item No. 55 from the opera- 
_tion of the ban on the ground of its 
use as a drug or otherwise, the Legisla- 
ture would, undoubtedly, have said so. 


7. The view that we have taken is 
also in agreement with the view ex- 
pressed by a Division Bench of thé Delhi 
High Court in the case of Nirmal Con- 
struction and Finance Company v. Union 
of India (Civil Writ Petn. No. 1038 of 
1979) and also a Division Bench of the 
Bombay High Court in the case of the 
Union of India v. Alok Exports (Appeal 
No. 338 of 1979), (Since reported in AIR 
1980 Bom. 280) (both unreported). The 
decision of the Bombay High Court and 
the decision of the Delhi High Court 
are not, it is rightly contended by the 
respondent-petitioner, binding on this 
Court, though they are entitled to be 
considered with the highest respect. It 
‘is, however, gratifying to note that this 
Court also shares the same view. In a 
case of this nature the view expressed by 
this Court in conformity with the view 
of the Bombay High Court and the 
Delhi High Court will have the desirable 
effect of avoiding confusion and laying 
down a kind of uniformity in cases of 
this kind. 


8. With these observations, 
with the order proposed by my learned 
brother. 
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- than 50 per cent of silver. 
I agree . 


A.I. R. 


M. M. DUTT, J.:— 9, This appeal has 
been preferred by the Union of India 
along with the Customs Authorities and 
the Authorities of the Imports and Ex- 
ports against the judgment of a learned 
single Judge of this Court, making the 
Rule Nisi issued in the application of 
the respondents under Article 226 of 
the Constitution, absolute. 


10. The respondent No. 1 Om Prakash 
Jalan, is the proprietor of the firm M/s. 
Sunil & Company. The respondent No. 1 
and M/s, Sunil & Company, the respon- 
dent No. 2 were both the petitioners in the 
writ petition on which the Rule Nisi was 
issued. The case of the respondents in 
the writ petition was, in short, that on 
the basis of the Export policy for the 
year 1979-80 and Exports (Control) 
Order, 1977, they entered into a contract 
dated Nov 6, 1979 with one Kasner 
Limited, London for the sale and export 
of 15 metric tons of Argenti Nitras 
I. P. (Silver Nitrate I. P.). They receiv- 
ed confirmation of the said contract 
from the foreign buyers, namely, the 
said Kasner Limited, London as con- 
tained in their letter dated Nov. 6, 
1979, On Jan. 1, 1980, the respondents 
through their shipping and clearing 
agent presented 10 shipping bills of an 
aggregate quantity of 9810 K. Gs. of 
Argenti Nitras I. P.. for transport to the 
said Kasner Limited, London. It was the 
contention of the respondents that Arg- 
enti Nitras I. P. in respect of 
which the shipping bills were pre- 
sented was a drug and did not fall 
under Part A or Part B of Sch. I of the 
Exports (Control) Order, 1977 and was, 
therefore, freely exportable. The Cus- 
toms Authorities, however, did not allow 
the respondents to export the said quan- 
Nitras I. P. on the 
ground that the same fell within the des- 
cription of goods as mentioned in Item 
No. 55 of Part A of Schedule I of the Ex- 
ports (Control) Order, 1977 of the Gov- 
ernment of India, Ministry of .Commerce 
and was, therefore, a banned article, 
Item No. 55 is in the following terms: 


"55. Silver salts, silver chemicals and 
compounds with more than 50 per cent 
silver content.” 

It is not disputed before us that Argenti 
Nitras I. P. that was sought to be export- 
ed by the respondents contained more 
The Customs 


Authorities disallowed. the export of 


. Argenti Nitras I. P. on the ground that 


it was a silver compound with more 


. ties 
before us, and their servants and agents- 
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than 50 per cent of silver and, as such, 
ft came within Item No. 55 and was ac- 
cordingly, banned. In the writ petition, 


_ the respondents have made some allega- 


tions of harassment alleged to have been 
made by the Customs Authorities, but in 
our opinion, those allegations are irrele- 
vant for the purpose of this appeal. 


11. Being aggrieved by the action of 
the appellants, the respondents moved 
this Court under Art. 226 of the Con- 
stitution and obtained the Rule Nisi out 
of which this appeal arises. It was in- 
ter alia prayed by them for a declaration 
that the entry made in Item No. 55 of 
Part A of Sch. I of the Exports (Control) 
Order, 1977 was not applicable to the 
export of the drug “Argenti Nitras I. P.”. 
They also prayed for a writ in the nature 
of Mandamus commanding the authori- 
concerned, who are the appellants 


to allow the respondents to export 
Argenti Nitras I. P. as per the contract 
entered into by them with the said for- 
eign firm. s 


12. The learned Judge considered the 
arguments made by the parties in sup- 
port of their respective contentions and 
also the decisions cited at the bar. The 
learned Judge took the view that 
Argenti Nitras or Silver Nitrate was no 
doubt a compound of silver, but when it 
was purified to the extent of 99.8% in 
accordance with the British Pharma- 
copoeia (B. P.) or the Indian pharma- 
copoeia (I. P.), it became a drug and 
ceased to answer the description of silver 
compound or silver salt as mentioned in 
Item No. 55 of Part A of Sch. I of the 
Exports (Control) Order, 1977. In the 
opinion of the learned Judge, after such 
purification, a new and different article 
comes into -existence and it cannot be 
said to be a compound of silver or a 
silver salt. It has been found by him 
that such purified form of Argenti Nitras 
I. P. is not available in chemical markets 
where Argenti Nitras of lesser percen- 
tage of purification is sold. Argenti 
Nitras I..P. being a drug is only available 
in the pharmaceutical markets where 
pharmaceutical products are only sold. 
According to the learned Judge, there- 
fore, Argenti Nitras and Argenti Nitras 
I. P. are two different articles, the for- 
mer answers the description of silver 
compound or silver salt and the latter 
being wholly outside the said description 
does not fall within Item No. 55. In that 
view of the matter, the learned Judge 
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made the Rule Nisi absolute. It was de- 
clared that the refusal by the authorities 
to allow the respondents to export 
Argenti Nitras I. P. pursuant to the con- 
tract entered into by them with the said 
foreign firm was illegal. It was directed 
that the respondents, upon their proving to 
the satisfaction of the appropriate officers 
that the goods in question were Argenti 
Nitras I. P., should be allowed to export 
the same under the shipping bills that 
were produced by them to the authori- 
ties concerned. The Rule Nisi was made 
absolute to the above extent. Hence this 
appeal by the authorities concerned. 


13. Before we proceed to consider the 
respective contentions of the parties, it 
may be stated that elaborate arguments 
have been made before us by either 
party covering a number of days over a 
short and simple point, namely, whether 
Argenti Nitras I. P. is a silver salt, silver 
chemical or a silver compound within 
the . meaning of Item No. 55 of Part A 
of Sch. I of Exports (Control) Order, 
1977. In order to consider the said point, 
it is necessary to refer to certain statu- 
tory provisions and the Export Policy of 
the Government. 


14. Section 3 of the Imports and Ex- 
ports (Control) Act, 1947 as amended up 
to 30th Apr. 1979 provides as follows: 


“3. Powers to prohibit or restrict im- 
ports and exports— (1) The Central 
Government may, by order published in 
the Official Gazette, make provision for 
prohibiting, restricting or otherwise con- 
trolling in all cases or in specified classes 
of cases, and subject to such exceptions, 
if any, as may be made by or under the 
order,— 


(a) the import, export, carriage coas- 
twise or shipment as ships, stores of goods 
of any specified description: 


(b) the bringing into any port or place 
in India of goods of any specified descrip- 
tion intended to be taken out of India 
without being removed from the ship 
or conveyance in which they are being 
carried. 


(2) All goods to which any order 
under ‘sub-section (1) applies shall be 
deemed to be goods of which the import 
or export has been prohibited. under Sec- 
tion 11 of the Customs Act, 1962 (52 of 
1962), and all the provisions of that Act 


- shall have effect accordingly. 


(3) Notwithstanding anything contain- 
ed in the aforesaid Act, the Central 
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Government may, by order published in 
the Official Gazette, prohibit, restrict or 
impose conditions on the clearance, whe- 
ther for home consumption or for ship- 
-ment abroad, of any goods or class of 
goods imported into India.” 


(Sub-section (4) is not relevant for our 
purpose and, as such, it is. omitted.) 

15. In view of Section 3 of the Im- 
ports and Exports (Control) Act, 1947, 
the Government of India, Ministry of 
Commerce, issued the Exports (Control) 
Order, 1977. Para. 3 (1) of the Exports 
eee) Order, 1977 provides as fol- 
ows: 


“3. Restrictions on exports of certain 
goods— 


(1) Save as otherwise provided in this 
Order, no person shall export any goods 
of the description specified in Sch. I, 
except under and in accordance with a 
licence granted by the Central Govern- 
ment or by an order specified in Sche- 
dule II.” 


16. Under the Export Policy of 1979- 
80, Schedule I contains the list of com- 
modities subject to export control. It 
is divided into two parts — Part A and 
Part B. Part A contains items, the ex- 
port of which are not normally allowed. 
The articles which are contained in Part 
A are considered to be banned articles. 
Item No. 55 is placed under Part A and 
commodities that have been mentioned in 
Item No. 55 are banned or prohibited 
commodities. The export of such com- 
modities are not normally allowed. 
Part B contains commodities, the export 
of which are allowed on merits or sub- 
ject to ceiling or other conditions to be 
specified from time to time. Under the 
Export Policy of 1978-79, the articles 
mentioned in Item No. 55 were included 
in Item No. 77 (ii) of Part B of Sch. I. 
Such inclusion under Part B meant that 
the commodities, namely, silver salts, 
silver chemicals and compounds with 
more than 50 per cent of silver content 
were exportable under licence to be 
granted .by the Central Government. 
Under the Export Policy of 1979-80, 
these articles have been banned and/or 
prohibited from being exported inas- 
much as the same have been included in 
Item No, 55 under Part A of Sch. L 
The policy of the Government has not 
been challenged before us, for it cannot 
be challenged. The Government is en- 
titled to prohibit export of any commo- 
dity under its Export Policy without as- 
Signing any reason. 
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17. Under the Export Policy of 1979- 
80 silver salts, silver chemicals and 
silver compounds are banned articles and 
cannot be exported. Argenti Nitras or 
silver nitrate (Ag No3) being a silver ` 
compound is a prohibited article and 
cannot be exported. Mr. Dilip Kumar 
Sen, learned Counsel appearing on behalf 
of the appellants, has urged that Argenti 
Nitras I. P. being silver nitrate, may be 
of high percentage of purification, is 
none-the-less a silver compound or a 
Silver salt and, therefore, comes within 
the description of the articles specified 
in Item No. 55 of Part A of Schedule I 
of the Expert Policy 1979-80 correspond- 
ing to Item No. 77 (ii) of Part B -of 
Schedule I of the Export Policy of 1978- 
79. It is submitted by him that 
Argenti Nitras I. P, may be used as a 
drug, but so long as it does not cease to 
be a compound of silver or a silver salt 
it continues to be a banned article. 

18. On the other hand, Mr. Nara- 
narayan Gooptu, learned Counsel for the 
respondents submits that in view of Sec- 
tion 3 (1) (a) of the Imports and Exports 
(Control) Act, 1947, the Central Govern- 
ment has to specify the goods by des- 
cription which are to be banned or on 
which restrictions are to be imposed 
both for the purposes of export and im- 
port. What have been described in Item 
No. 55 are silver salts, silver chemicals 
and compounds and not any drug. If it 
was the intention of the Government to 
prohibit the export of silver nitrate I. P. 
or B. P., in that case, it could have been 
specifically mentioned in the list of ban- 
ned articles. It is contended by him that 
as Argenti Nitras I. P. has not been in- 
cluded in the list of banned articles, # 
should be held that no restriction has 
been put on the export of the same. He 
has elaborated his argument in support 
of his contention by referring to the 
classifications made under the Import 
Policy, but before we refer to the same 
we may consider whether the expressions 
“silver compounds” and “silver salts” in 
Item No. 55 include, apart from any other 
considerations, Argenti Nitras I. P. or 
B. P. 

19. There can be no doubt, when an 
article is prepared in accordance with 
the specification prescribed in the Indian 
Pharmacopoeia or in the British Pharma- 
copoeia, it is a drug. The Export Policy 
of 1979-80 does not contain any specifica- 
tion as “drug”. If one goes by the list 
under Part A or Part B, one has to see 
whether any article comes within the 
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description of any commodity specified 
under any item of Part A or Part B. 
Item No. 55 speaks of silver salts, silver 
chemicals and compounds with a silver 
content of 50 per cent or more. Silver 
nitrate is undoubtedly a silver compound 
or a silver salt. The question is whether 
Argenti Nitras I. P. is a silver compound 
or not. It is also not disputed that Argenti 
Nitras is the Latin name of silver nitrate. 
When silver nitrate is prepared and puri- 
fied to the extent of 99.8% as prescribed 
in the Indian Pharmocopoeia, it becomes 
a drug. In other words, pure silver 
nitrate can be used as a drug. Even 
though it is used as a drug, it is silver 
nitrate and nothing else. Silver nitrate 
may contain certain impurities and, in 
that impure form, it is not strictly only a 
compound of silver, but ıt isa compound 
of silver plus some other articles, and 
when it is purified to the extent of 
99.8%, that is, almost 100%, it is silver 
compound or silver salt and nothing else. 
When Item No. 55 refers to silver salts, 
silver chemicals and silver compounds, it 
will be unreasonable to think that these 
expressions only refer to impure forms 
of the articles and not to the purified 
forms of the same. Argenti Nitras I. P. 
being the purest form of silver nitrate 
is silver compound or silver salt in the 
true sense of these terms. The chemical 
formula of silver nitrate is Ag Nog. 
Each molecule of Argenti Nitras I. P. is 
Ag Nos. Therefore, if silver nitrate or 
Ag No3 is a silver salt, silver chemical 
or silver compound, there can be no re- 
ason to think that Argenti Nitras I. P. 
which is also silver nitrate or - Ag Noz 
is not included within any of the said 
expressions. To accept the contention of 
the respondents would mean that an arti- 
cle should be understood in its impure 
form and not in its purified form, which 
is absurd. 


20. It has been stated already that 
the learned Judge has taken the view 
that after silver nitrate is prepared and 
thereafter purified by certain chemical 
process to the extent of 99.8% a new 
substance comes into being, that is, 
Argenti Nitras I. P. which can be used 
as a drug. We are unable to accept this 
view of the learned Judge. It has been 
pointed out above that the purified form 
of silver nitrate is more a silver com- 
pound or a silver salt than the impure 
form of silver nitrate. We are not aware 
of any principle of law which lays down 
that the items referred to in the list 
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under Part A or Part B of the Export 
Policy of 1979-80 or for any other year 
should be interpreted with reference to 
the users of the articles specified in such 
lists. An article may have different 
uses, but what is banned is the article. 
Silver Nitrate may be used for different 
purposes. It is used in photography, 
chemical analysis, silvering mirrors, 
glass manufacture, hair dyeing, silver 
plating and as an antiseptic. It is not 
disputed that for certain chemical an- 
alysis 100% pure silver nitrate is used. 
We are, therefore, of the view that the 
true test is that when an article answers 
the description of a commodity as given 
in any item of such lists, it will come 
within the purview of the restrictions 
imposed on such article for the purpose 
of exports irrespective of the user of 
that article. It is true that under Sec- 
tion 3 (1) (a) of the Imports and Exports 
(Control) Act, 1947, the goods have to be 
specified. Pursuant to the provision of 
Section 3 (1) (a), the Central Govern- 
ment has issued the Exports (Control) 
Order, 1977 putting restrictions on the 
exports of the goods as specified in the 
lists contained in Schedule I. There can 
be no doubt that the goods which are 
not specified can be freely exported 
without any restriction. But as soon as 
it is found that a particular commodity 
ean be identified with the description of 
any specified commodity in the lists, the 
restrictions imposed on such commodity 
will apply. 

21. As it cannot be denied that Argenti 
Nitras I. P. is silver nitrate having a 
purification of 99.8%, much endeavour 
has been made by Mr, Gooptu to per- 
suade us to hold that the intention of the 
Central Government is to exclude the 
drugs from export restrictions. In other 
words, his contention is that if a speci- 
fied commodity is used as a drug, it will 
not be amenable to the restriction im- 
posed on such commodity under the Ex- 
ports (Control) Order, 1977. In support 
of his contention, he has taken resort to 
the classification of goods made under 
the Imports (Control) Order, 1955 as 
amended up to 3rd May, 1979. Para. 3 
of the Order inter alia provides that no 
person shall import any goods of the des- 
cription specified in Schedule I, except 
under and in accordance with a licence 
or a customs permit granted by the 
Central Government or by any officer 
specified in Sch. I. Schedule I of Ap- 
pendix 2 of the Order have been divided 
into sections. Each section is sub-divid- 
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ed into chapters containing the descrip- 
tion of articles on which restrictions 
have been imposed. Chapter 28 is 
placed under Section VI. Chap. 28 in- 
cludes, inter alia, metallic salts, metallic 
chemicals, and compounds, both organic 
and inorganic, of precious metals, 
Chap. 30 includes pharmaceutical pro- 
ducts. It is contended by the learned 
Counsel for the respondents that drugs 
have been treated separately under the 
heading “pharmaceutical products”. Arg- 
enti Nitras I. P., it is submitted, comes 
under Chap. 30 under the category “phar- 
maceutical products”. It has not been 
placed under Chap. 28 which includes 
metallic salts, metallic . chemicals and 
compounds. So it- is contended that 
whenever the Central Government intend- 
ed to put restrictions on drugs or phar- 
maceutical products, the same have been 
specifically mentioned. It is urged that 
the classification that has been made 
under the Imports (Control) Order, 1955 
should also apply to the lists of articles 
prepared under the Exports (Control) 
Order, 1977 for the purpose of ascertain- 
ing whether restrictions have been put on 
drugs or not. Counsel submits, that, as 
such category of pharmaceutical products 
or drugs is absent from the lists prepared 
under the Exports (Control) Order, 1977, 
it should be inferred that pharmaceutical 
products or drugs have been excluded 
from being subjected to any restriction 
for the purpose of exports of the same. 
Our attention has also been drawn to the 
classifications made for the purposes of 
import replenishment under the Import 
Policy of 1979-80. The import replenish- 


ment scheme shows that ‘drugs and drug_ 


intermediates” have been made a sepa- 
rate category of export products in con- 
tradistinction with “chemicals and chemi- 
cal products”. On the basis of this 
classification under the import replenish- 
ment scheme, it is contended, the Central 
Government is always conscious of the 
distinction between chemicals which are 
drugs and chemicals which are not drugs; 


22. Prima facie, the argument is in- 
genious, but on a deeper probe into the 
matter it will be found that the argu- 
ment has no legs to stand (on). In the 
first place, nó analogy should be drawn 
from the Import Policy of the Govern- 
ment for the purpose of interpreting the 
Export Policy. These two policies have 
been laid down by the Government under 
two different Orders: the Export Policy 
comes under, the Exports (Control) Order, 
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1977 and the Import Policy under Im- 
ports (Control) Order, 1955. The Export 
Policy and the Import Policy are two 
distinct policies of the Government and 
there cannot be any denying of the fact 
that the considerations which weigh with 
the Government for the purpose of lay- 
ing down the Export Policy cannot be the 
same in laying down the Import Policy. 
It may be that there is necessity for mak- 
ing particular classifications under the 
Import Policy, but it will be quite un- 
reasonable to adopt such classifications as 
incorporated under the Export Policy. 
It is not known to anybody what weighed 
with the Central Government to make a 
particular classification under the Import 
Policy. Mr. Dilip Kumar Sen, learned 
Counsel for the appellants has, however, 
thrown some light on the classifications 
that have been made under Chap. 28 and 
Chap. 30 of Section VI under the Im- 
ports (Control) Order, 1955. It has been 
pointed out by him that these classifica- 
tions have been made for the purpose of 
the customs tariff so as to make the same 
consistent with such classifications as con- 
tained under the Customs Tariff Act, 1955 
Sch. I of Appendix 2 of the Imports (Con- 
trol) Order, 1955 contains the following 
note at the very outset: 


“Note — Each, heading number in 
Col. (1) corresponds to the respective 
Chapter and heading number of the first 
Schedule to the Customs Tariff Act, 1975 
(21 of 1975) and such entry in Col. (2) has 
the same scope and meaning as the cor- 
responding Chapter and heading of the 
said first Schedule.” 


23. We have verified the classifications 
from the Customs Tariff, Working Sche- 
dule, (Import, Exports & Cesses) as on May 
10, 1979. It appears: that the classifications 
that have been made under the Im- 
ports (Control) Order, 1947 are identical 
with the classifications made in the first 
Schedule of the Customs Tariff Act, 1976, 
classifications is 
obvious. The goods which are allowed to 
be imported are liable to the payment of 
customs duty. So the classifications under 
the Customs Tariff have been adopted in 
preparing the lists of articles under the 
Imports (Control) Order, 1955. It will 
appear from the “Note” set out above 
that each entry has the same scope and 
meaning as the corresponding Chapter 
and heading of the first Schedule to the 
Customs Tariff Act, 1975. The 
corresponding Chapter 30 of the first 
Schedule to the Customs Tariff Act, 1975. 
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t deals with pharmaceutical products. In 
“that Chapter, pharmaceutical products 
have been defined and explained. It pro- 
vides inter alia that pharmaceutical pro- 
ducts will also include “all goods falling 
in Chapter 28 or 29”. Chapters 28 and 29 
contain varieties of chemicals. Chap. 28 
contains metallic salts and peroxy salts of 
inorganic acids. Serial No, 28.39 of Chap- 
ter 28 is ‘nitrates and nitrites” which in- 
cludes silver nitrate. Thus the category 
“pharmaceutical products’ includes even 
non-drugs and chemicals. So, the classi- 
fications that have been made under the 
Import Policy of 1979-80 do not at all 
support the contention of the respondents 
that drugs have been treated to form a 
separate category, and that in the absence 
of such a category in the banned list 


-under the Export Policy, it should be held: 


that Argenti Nitras I. P. being a drug is 
entitled to be freely exported without 
any restriction whatever, Even assuming 
that under the Import Policy ‘drugs’ form 
a separate category, that will have no 
bearing on the interpretation of Item No. 
55 of Part A of Sch. I of the Exports 
(Control) Order, 1977, 


24, The learned Counsel for the re- 
spondents has placed reliance on the 
doctrine of ejusdem generis in order to 
substantiate the contention that silver 
nitrate as a drug has not been made the 
subject matter of any export restriction. 
Item No. 55 of Part A of Schedule I of 
the Exports (Control) Order, 1977 refers 
to “silver salts, silver chemicals and com- 
pounds with more than 50 per cent silver 
content”. It is true that the word “com- 
pounds” is a general word following the 
particular words “silver salts” and “silver 
chemicals”, It is submitted on behalf of 
the respondents that the expression “sil- 
ver compounds” should be read ejusdem 
generis with the particular words — “sil- 
ver salts” and “silver chemicals”. The 
learned Counsel has placed reliance on 
the following observations in Craies on 
Statute Law, 7th Edition, pp. 182-83: 


“General words following particular 
words. 


In accordance with this principle of con- 
struction, it has always been held that 
general words following particular words 
will not include anything of a class 
superior to that to which the particular 
words belong. This was pointed out by 
Coke in Archbishop of Canterbury’s ease 
((1596) 2 Co Rep 46a), where he says, as to 
31 Hen. 8, c. 13, which discharged from 

, payment of tithes all lands . which came 
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renouncing, 
relinquishing, forfeiture, giving up, or by 
any other means, that this statute only 
discharged from tithes lands which came 
to the Crown by these or by any other in- 
ferior means, but did not discharge from 
tithes land which came to the Crown by 
virtue of an Act of Parliament, “which is 
the highest manner of conveyance that 
can be.” And in commenting upon the 
Statute of Westminster II (13 Edn. 1 
c. 41) Coke says (2 Inst. 457): “Seeing this 
Act beginneth with abbots and conclu- 
deth with other religious houses, bishops 
are not comprehended within this Act, for 
they are superior to abbots, and these 
words (other religious houses) shall ex- 
tend to houses inferior to them that were 
mentioned before”. Thus, in Casher v. 
Holmes, ({1831) 2B. & Ad. 592) it was 
held that the general words “all other 
metals” following the particular words 
“Copper, brass, pewter, and tin”, in a lo- 
cal Act of 6 Geo. 4, c. clxx, did not in- 
clude silver or gold, those latter metals 
being a superior kind to the particular 
metals mentioned in the Act.” 


25. The principle of law that has been 
set out above from Craies on Statute Law 
is well known and there is no dispute 
about the same, There cannot be any dis- 
pute that the expression “silver com- 
pounds” is a more general term than the 
other two expressions occurring in Item 
No. 55. The general expression follow» 
the particular words “silver salts” and 
“silver chemicals”. So, in view of the 
principle of law referred to above, silver 
compounds will not include anything of a 
class superior to that to which the parti-- 
cular words belong. In other words, the 
expression “silver compounds” only in- 
cludes within it “silver salts” and “silver 
chemicals”. There can be no doubt that 
silver nitrate is a silver salt as well as a 
silver chemical. It is, however, contended 
by the learned Counsel that although sil- 
ver nitrate is a silver salt or a silver com- 
pound, Argenti Nitras I. P. or silver 
nitrate I. P. cannot be brought within the 
expressions “silver salt” or “silver chemi- 
cals”, for Argenti Nitras I. P. is a drug. It 
is submitted that silver salts and silver 
chemicals in Item No. 55 do not contem- 
plate a silver salt or a silver chemical 
which is a drug. We are unable to accept 
this contention. It is true that the words 
“silver compounds” are general words, 
but such general words should not be 
construed in the limited sense. So also the 
particular words, namely, “silver salts” 


and “silver chemicals” should not be con- 
strued in a more limited sense. We may, 
in this connection, refer to an observation 
of the Judicial Committee which has been 
quoted in Craies on Statute Law, 7th Edi- 
tion, at page 183: “It is a sound maxim 
of law” said the Judicial Committee in 
Attorney General for Ontario v. Mercer, 
(1883) 8 App Cas 767 at p. 778 “that every 
word (in a statute) ought prima facie to be 
construed in the primary and natural 
sense, unless a secondary or some limited 
sense is required by the subject or the con- 
text". That observation of the Judi- 
cial Committee can also be applied 
to the interpretation of the ex- 
pressions occurring in Item No. 
55. We do not find any reason 
why the expressions “silver compounds”, 
“silver salts” and. “silver chemicals” 
should be given a narrow and limited 
meaning for the purpose of excluding 
from those expressians “silver nitrate 
I. P.” used as a drug, It has been stated 
already that the articles specified in Item 
No. 55 therein have been banned irrespec- 
tive of the users of the same. In our opi- 
nion, Argenti Nitras I. P. or silver nitrate 
ĮI. P. is also included within the descrip- 
tions of the articles mentioned in Item 
No. 55. Thus it follows that even if we 
read the expression “silver compounds” 
ejusdem generis with the words “silver 
salts” and “silver chemicals”, still silver 
nitrate I. P. is included within the gene- 
ral words “silver compounds” and also 
within the particular words “silver salts” 
and “silver chemicals”. It is true that the 
general words should not be given a 
wider meaning than the particular words, 
but even without giving such wider 
meaning if any article comes within the 
purview of the particular words, it will 
be unreasonable to again narrow down 
the meaning of the particular words. In 
these circumstances, we are unable to 
accept the contention made on behalf of 
the respondents that by applying the 
principles of ejusdem generis in Item No. 
55, silver nitrate I. P. should be held to be 
excluded from the operation of that item. 

26. It has been already observed that 
the user of the articles mentioned in Item 
No. 55 should not be taken into considera- 
tion in ascertaining whether a particular 
commodity falls within the description of 
those articles. In this connection, an argu- 
ment has been made on behalf of the re- 
spondents, that user apart, the identifica- 
tion of a commodity with any article 
mentioned in Item No. 55 should be made 
with reference to the meaning attributed 
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to the particular article in the Item or to 
the particular commodity as understood 
in common parlance. The inspiration for 
this contention seems to have been deriv- 
ed from a line of cases on taxing statutes 
where it has been held that the words of 
taxing statutes should be understood in 
accordance with the popular meaning of 
the words in trade or commerce. In taxing 
statutes generally an article is described 
by its name as understood in the trade or 
commerce or in common parlance. When 
it is described by a particular name, the 
Courts have held that in order to ascer- 
tain the article to which that name re- 
fers the popular meaning or the popular 
acceptation of that name should be taken 
into consideration in identifying the arti- 
cle. In the instant case, Item No. 55 re- 
fers to the articles in scientific terms, to 
be precise, in terms of Chemistry. Any 
article, whatever may be its name in 
common parlance, if it has the same che- 
mical composition as referred to in Item 
No. 55, will come within its purview. 
Argenti Nitras E. P. is a term of Chemistry 
and it is a silver compound or a silver 
salt. It is also a silver chemical. Argenti 
Nitras I. P. has no specific name in the 
trade or commerce and it is always under- 
stood as silver nitrate. It may be that 
Argenti Nitras I. P. is used as a drug, but 
as has been already stated, the user will 
be quite irrelevent for the purpose of 
Item No, 55. It is said that Argenti Nitras 
I. P. is known in the market as a drug 
and, as Item No. 55 does not refer toa 
drug. It will not include within it Argenti 
Nitras I, P. This contention is without any 
substance. In pharmaceutical markets, 
Argenti Nitras I. P, must be regarded as 
silver nitrate and nothing but silver 
nitrate, which is a compound or a salt or 
chemical of silver. Argenti Nitrate I. P. 
itself points to the pure form of silver 
nitrate. It has been already stated that 
“Argenti Nitras“ is the Latin name of sil- 
ver nitrate. If anybody wants silver nit- 
rate, he can get it from the pharmaceuti- 
cal market. It is not in dispute that for 


certain chemical analysis 100% pure sil- 


ver nitrate is required. The purpose of 
such chemical analysis can also be served 
by Argenti Nitras I. P. In our opinion, 
there is considerable force in the conten- 
tion of Mr. Sen, learned Counsel for the 


appellants, that the interpretation of a 
word with reference to the popular ac- 
ceptation of the same in the trade or com~ 
merce is applicable only to the interpre- 
tation of the words of fiscal statutes and 
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not of regulatory statutes. In this con- 
nection, we may refer to a decision of the 
Supreme Court in Dunlop India Ltd. v. 
Union of India, AIR 1977 SC 597, which 
has been strongly relied on by Mr. Dipan- 
kar Gupta, learned Counsel appearing on 
behalf of the respondent No. 2, M/s. Sunil 
& Company of which the respondent No. 
1 is the proprietor. Mr. Gupta, while sup- 
plementing the arguments of Mr. 
Naranarayan Gooptu, appearing on behalf 
of the respondent No. 1, submits that in 
view of the said decision of the Supreme 
Court in Dunlop’s case (supra), we should 
hold that as Argenti Nitras I. P. is known 
as a drug in the trade or commerce and 
not as a silver salt, silver chemical or 
silver compound, it does not come within 
the purview of Item No. 55. We have al- 
ready discussed this contention and we 
do not wish to repeat the same. In Dun- 
lop’s case referred to above, the Supreme 
Court has laid down that in interpreting 
the meaning of words in a taxing statute 
the acceptation of a particular word by 
the trade and its popular meaning should 
commend itself to the authority. The 
same principle has been laid down in 
another decision of the Supreme Court in 
State of U. P. v. Kores (India) Ltd., AIR 
1977 SC 132; andin an earlier decision in 
Ramavatar v, Assistant Sales Tax Officer, 
Akola, AIR 1961 SC 1325. In both these 
eases the principle was applied to fiscal 
statutes. The statute with which we are 
concerned is not a fiscal statute but a 
regulatory statute, namely, the Imports 
and Exports Control Act, 1977 and the 
Exports (Control) Order, 1977 made there- 
under. In the circumstances, we are clearly 
of opinion that silver compound or silver 
salt will undoubtedly include Argenti 
Nitras I. P. It may be stated that the 
common parlance theory is applicable to 
the words of the statute. Silver salts, sil- 
ver chemicals, and silver compounds are 
not understood in the trade or commerce 
or in common parlance in any other 
meaning or sense than they convey as 
terms of Chemistry. Any chemical, what- 
ever may be its use, if it be a silver com- 
pound or a silver salt or a silver chemi- 
cal, it comes under the scope and purview 
of Item No. 55. For these reasons, we re- 
ject the contention made on behalf of the 
respondents in this regard, 


27. We may now consider certain deci- 
sions which have been relied on by the 
learned Counsel appearing on behalf of 
the respondents. Much reliance has been 
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placed on an unreported judgment of the 
Supreme Court in Jagannath Agarwalla 
v. B. N. Dutta in Civil Appeal No, 801 of 
1964 disposed of on January 10, 1967. 
The appellant in that case obtained a 
licence for the import of drugs and medi- 
cines. Under this licence, he proposed to 
import Camphor B. P. (a derivative of 
terpene excluding preparations thereof) 
from Germany through a firm of impor- 
ters, The question that arose in the case 
was whether Camphor B. P. could be im- 
ported as the derivative of terpene under 
the licence for drugs and medicines. Sche- 
dule I of the Imports (Control) Order, 
1955, at the relevant time, contained a 
list of articles which could be imported 
under a licence to be granted by the 
Central Government. Serial No. 87 of the 
list referred to ‘Drugs and medicines, all 
sorts not otherwise specified in this Sche- 
dule” and Serial No. 131 to “Camphor”. 
The question arose whether the licence 
granted to the appellant permitting the 
import of drugs and medicines, would 
also cover Camphor B, P., admittedly a 
derivative of terpene. It was contended 
on: behalf of the authorities in that case, 
that as no licence was obtained by the ap- 
pellant for import of Camphor as contain- 
ed in Serial No. 131, he was not entitled 
to import Camphor B. P. under a licence 
for drugs and medicines. The Supreme 
Court referred .to the relevant policy 
statement in respect of entries 87, 109, 
131. Appendix XIX contained a list of 
drugs and medicines and pharmaceutical 
chemicals falling under Serial Nos. 87 and 
109. One of the entries in the list of Ap- 
pendix XIX was “Terpene and its deriva- 
tives excluding preparations thereof”. It 


“was, therefore, apparent that terpene and 


its derivatives were treated as drugs and 
were included within Serial No. 87, that 
is, “drugs and medicines containing spirit” 
in respect of which an import licence was 
granted to the appellant. The Supreme 
Court noticed the fact that natural Cam- 
phor is manufactured from Camphor 
Laurel (Cinnamomum Camphora) found 
in the Island of Formosa and in the 
neighbouring regions of China and Japan. 
Camphor B. P. is synthetic Camphor 


„manufactured from terpene and not a 


preparation thereof and is a standard 
pharmaceutical drug included in the cur- 
rent editions of pharmacopoeias recognis- 
ed under the Drugs Act, 1940. The 
Supreme Court, while holding that Cam- 
phor B. P, was covered by the licence 


granted to the appellant, observed as fol- 
lows: 

“Camphor B. P. is a drug and a deriva- 
tive of terpene and not a preparation 
thereof. Reading the licence with Serial 
No. 109 and Appendix XIX to the current 
Red Book, it would appear that the 
licence authorised the import of Camphor 
B. P. Had terpene and its derivatives not 
been included in Serial No. 109, it might 
have been possible to say that Camphor 
was not covered by Serial No. 109 as it 


fell within Serial No. {31. But as deriva-, 


tives of terpene were specifically included 
in Serial No. 109 by Appendix XIX of 
the Red Book, we are inclined to hold 
that Camphor B. P. being a drug and a 
derivative of terpene fell within Serial 
No. 109 and the licence, fairly construed, 
authorised import of Camphor B. P.” 


28. It thus appears that as there was 
a specific item as “terpene and its deriva- 
tives”, Camphor B. P. was held to come 
within that item and, consequently, under 
Serial No. 109. This decision of the 
Supreme Court, in our opinion, supports 
the contention of the appellants rather 
than that of the respondents. The test that 
was applied by the Supreme Court was 
whether Camphor B. P. was a derivative 
of terpene or not. As soon as it was found 
that it was a derivative of terpene, it was 
held to be an article other than “Cam- 
phor” under Serial No. 131. In’ the instant 
case also, the test is whether Argenti Nit- 
ras I. P. is a silver compound or a silver 
salt. As there can be no doubt that 
Argenti Nitras I. P, is a silver compound 
or a silver salt, it must be regarded as 
such and held to be a prohibited article 
coming under Item No. 55 of Part A of 
Schedule I of the Exports (Control) Order, 
1977. Jagannath Agarwalla’s case (supra) 
is, therefore, of no assistance to the re- 
spondents. 


29. We may now refer to another deci- 
sion of the Supreme Court in the State of 
Bombay v. F. N. Balsara, AIR 1951 SC 
318, which has also been relied on by the 
learned Counsel for the respondents. In 
that case, the question was whether 
“liquor” included all liquids consisting of 
or containing alcohol. Section 12 of the 
Bombay Prohibition Act, 1944 inter alia 
provides that no person shall possess or 
sell or buy liquor and Section 13 of the 
~ said Act provides inter alia that no per- 
son shall consume or use liquor. Under 
clause (a) of Section 2 (24) of the said Act 
“liquor” includes spirits of wine, methy- 
lated spirits, wine, beer, toddy and all 
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liquids consisting of or containing alco- 
hol, It was contended on behalf of the 
State of Bombay that Sections 12 and 13 
read with the definition of the term 
“liquor” as given in Section 2 (24) of the . 
said Act prohibited the import and ex- 
port across the customs frontier and pur- 
chase, possession, consumption and use of 
any stock of foreign liquor, eau de Colo- 
gne, lavender water, medicated wines and 
medicinal preparations containing alco- 
hol. The Supreme Court, after taking into 
consideration certain constitutional provi- 
sions, inter alia declared Sections 12 and 
13 of the said Act as unconstitutional and 
void in so far as the same affected the 
selling or buying or the possession of 
liquid medicinal and toilet preparations 
containing alcohol. In declaring the said 
provisions as void to the extent stated 
above, the Supreme Court noticed that 
there was a possibility of misuse of alco- 
holie medicines and perfumeries as into- 
Xicating drinks. It was open to the Legis- 
lature to provide against perverted use of 
these articles, but it was not open to it to 
prevent their legitimate use by citizens 
in infringement of their fundamental 
right to acquire, hold and dispose of pro- 
perty as provided in Article 19 (1) (f) of 
the Constitution. The said provisions of 
the Bombay Prohibition Act, 1944 were 
declared ultra vires on the ground that 
they were unconstitutional and not on 
the ground that “liquor” would not in- 


-clude medicinal and toilet preparations 


containing alcohol. The medicinal and 
toilet preparations did not contain 100% 


of alcohol: alcohol was used in 
those preparations as one of the ingre- 
dients, If any liquid contained 100% of 


alcohol and used as a medicine and also 
as an jintoxicant, the prohibition would 
surely apply to such a liquid, for the same 
would be nothing but “liquor”, though 
used as a medicine. Balsara’s case (supra), 
therefore, does not lend any support to 
the contention of the respondents, 


30. In A. V. Venkateshwaran v. Ram- 
chand Sobhraj Wadhwani, AIR 1961 SC 
1506, the only question that came up for 
consideration before the Supreme Court 
was whether a fountain-pen in which 
certain of its essential parts were gold or 
silver-plated fell within Item No. 45 (3) 
"fountain pen complete” or under item 
No. 61 (8) “articles plated with gold and 
silver”, of the Schedule to the Tariff Act, 
1934. It was held by the Supreme Court 
that it fell within Item 45 (3) and not 
under Item 61 (8) of the Schedule to the | 
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Tariff Act. This decision, in our opinion, 
has no application to the facts of the case 
before us and, consequently, it is of no 
assistance to the respondents on whose 
behalf it has been relied on. Similarly,’ 
the decision of the Supreme Court in 
Ramavatar v. Assistant Sales-tax Officer, 
ATR 1961 SC 1325, also has no bearing on 
the question with which we are concern- 
ed. In that case, the question was whether 
the term “vegetables” in Item 6 of 
Sch. II of the C. P. and Berar Sales-tax 
Act would include “betel leaves” under 
Item 36 of the said Schedule. It was ob- 
served that the legislature by using two 
distinct and different items had indicated 
its intention. Ramavatar’s case (supra), 
therefore, has no manner of application to 
the facts of the case before us. 


31, In the case of State of Tamil Nadu 
v. Pyare Lal Malhotra, AIR 1976 SC 800, 
relied on by the respondents, the ques- 
tion that came up for consideration be- 
fore the Supreme Court was whether the 
sale of goods manufactured out of “Iron 
and Steel” would be liable to payment of 
sales tax under the Central Sales Tax Act, 
1956 when such tax was paid on “Iron and 
Steel” used for such manufacture. While 
holding that the sale of such goods was 
taxable, the Supreme Court has observed 
that the more natural and normal inter- 
pretation which follows plainly from the 
fact of separate specification and number- 
ing of each item in Section 14 of the Cen- 
tral Sales Tax Act is that, each item so 
specified forms a separate species for each 
series of sales although they may all be- 
long to the genus “Iron and Steel”. 
Hence, if iron and steel plates are melted 
and converted into “wire” and then sold 
in the market, such wire would only be 
taxable so long as it retains its identity as 
a commercial goods belonging to the 
category “wire” made of either iron or 
steel. The mere fact that the substance or 
raw materials out of which it is made has 
also been taxed in some other form, when 
it was sold as a separate commercial com- 
modity, would make no difference for 
purposes of the law of sales tax. Further, 
it has been observed that the object ap- 
pears to be to tax sale of goods of each 
variety and not the sale of the substance 
out of which they are made. The case be- 
fore us is not a sales-tax case, but a case 
under the Imports and Exports (Control) 
Act, 1947 which is a regulatory statute. 
No question of ‘separate specification’ or 
‘variety’ is involved in the instant case. 
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Argenti Nitras I. P., has not been placed 
under a separate category or specification. 
When silver nitrate is a silver-salt, silver 
chemical or silver compound, Argenti Nit- 
ras I. P. being silver nitrate is included 
with the plain and normal meaning of the 
said expressions contained in Item No. 55. 
Argenti Nitras I. P. is not made out of 
silver nitrate as wire is made out of iron 
and steel, but it is the same species “sil- 
ver nitrate’. Malhotra’s case (supra), 
therefore, does not lend any support to 
the contention of the respondents, 

32. A similar question with which we 
are concerned in the present case, namely, 
whether Argenti Nitras I. P. falls within 
Item No. 55 of Part A of Schdule Į of the 
Exports (Control) Order, 1977 also came 
up before a Division Bench of the Bom- 
bay High Court in Appeal No. 338 of 1979 
(Union of India v. Alok Exports) and Ap- 
peal No. 339 of 1979 (Union of India v. 
Nirmal Exports). Both the above appeals 
were disposed of by a common judgment 
dated February 4, 1980 (Reported in AIR 
1980 Bom 280) by the Division Bench of 
the Bombay High Court setting aside the 
judgment of Pendse J. The learned Judge 
(Pendse, J.) held that Argenti Nitras I. P. 
being a drug did not fall within Item No. 
77 (ii) of Part B of 2nd Schedule of the 
Exports (Control) Order, 1977 under the 
Export Policy 1978-79. The Division 
Bench took.a contrary view and held that 
even though Argenti Nitras I. P. was used 
as a drug, it was silver nitrate, that is, a 
compound of silver and it came within 
the purview of Item No. 77 (ii). In the ins- 
tant case, the learned trial Judge has, 
however, placed reliance on the judg- 
ment of Pendse, J. and has differed with 
the view taken by the Division Bench of 
the Bombay High Court. In the view which 
we have taken, we respectfully agree 
with the judgment of the Division Bench 
of the Bombay High Court that Argenti 
Nitras I. P. comes within the description 
of silver salts, silver chemicals or com- 
pounds. 


33. A Division Bench of the Delhi 
High Court in Nirmal Construction and 
Finance Co. v. Unon of India in Civil 
Writ No. 1038 of 1979, has also taken the 
same view, as we have taken, that Argenti 
Nitras I. P, comes within the description 
of articles mentioned in Item No. 77 (ii) 
of Part A of Sch. I of the Exports (Con- 
trol) Order, 1977 under the Export Policy 
1978-79. We are not impressed by the 


` arguments made on behalf of the respon- 
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dents why we should take a view different 
from that taken either by the Division 
Bench of the Bombay High Court or by 
the Division Bench of the Delhi High 
Court in the decisions referred to above. 
These decisions, therefore, support the 
view which we have taken. 


34, It is contended by Mr. Dilip 
Kumar Sen, learned Counsel for the ap- 
pellants that tonnes of silver nitrate are 
being attempted to be exported to foreign 
countries as Argenti Nitras I. P., It is sub- 
mitted by him that the object of such ex- 
ports is not for the purpose of user of 
Argenti Nitras I. P. as a medicine. The 
real object behind such export, submits 
Mr. Sen, is that Argenti Nitras I. P. which 
is silver nitrate will be used for’ purpose 
other than the purpose of it being used as 
a medicine. It is also submitted by him 
that the object might also be to extract 
silver from Argenti Nitras I. P. which is 
pure silver nitrate. He submits that silver 
nitrate is a caustic and corrosive sub- 
stance and is used as an antiseptic. It is 
contended by him that it is surprising 
that for such limited use as a drug such a 
huge quantity of silver nitrate I. P. 
should be exported for the purpose of 
the same being used as an antiseptic. He 
submits that the real motive for the ex- 
ports of the huge quantity of silver 
nitrate I. P. is anything but the user of 
the same as a medicine. We do not think 
that we are called upon to decide the 
contentions as made on behalf of the ap- 
pellants. We are only concerned with 
whether silver nitrate I. P. is a banned 
article or not. It has been found by us 
that it is a banned article. 


35. Before we part with this appeal, 


we may notice another contention of Mr. - 


Gooptu, learned Counsel for the respon- 
dents. He has drawn our attention to the 
exports statistics for the years 1968-69 to 
1971-72 to show that Argenti Nitras I. P. 
was allowed to be exported by the Cen- 
tral Government in those years. It is 
contended by him that if it were a 
banned article or if the Central Govern- 
ment had considered that the object of 
such exports was not for the purpose of 
Argenti Nitras I. P: to be used as a medi- 
cine, it would not have allowed the same 
to be exported. This argument is falla- 
cious. Under the Exports Policy of those 
years, Argenti Nitras I. P. was not a 
banned article and, as such, the exports 
were permitted. But under the Exports 
Policy of 19'79-80, it is a banned article. It 
therefore, shows that in banning of prohi- 
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biting silver salts, silver chemicals and 
compounds under Item No. 55, the Cen- 
tral Government really banned Argenti 
Nitras I. P., for. the same was allowed to 
be exported in the years 1968-69 to 1971- 


72. No material has been placed before us ` 


on behalf of the respondents to show that 
apart from silver nitrate I, P., silver 
nitrate was also exported in those years 
so that it might have supported the con- 
tention of the respondents that the arti- 
cles which have been banned under Item 
No. 55 included only silver nitrate and 
not silver nitrate I. P. This is also 
another fact which supports the conten- 
tion of the appellants that Argenti Nitras 
I. P. falls within Item No. 55 and that is 
also the intention and the policy of the 
Central Government. No other point has 
been urged on behalf of either party. 


36, For the reasons aforesaid, we set 
aside the judgment of the learned Judge, 
discharging the Rule Nisi and dismiss the 
writ petition. The appeal is allowed with 
costs assessed at 100 Gold Mohurs. 


Appeal allowed, 
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MRS. PRATIBHA BONNERJEA, J. 

Arjun Agarwalla, Petitioner v. Baidya 
Nath Roy and others, Respondents. 

Matter No. 930 of 1979, D/- 10-7-1980. 

(A) Arbitration Act (10 of 1940), Ss. 34, 
41 — “Steps in the proceeding” —-What is 
— “Incidental” and “supplemental” pro- 
ceedings — Distinction — Application for 
Receiver stands on same footing as ap- 
plication for injunction — Being supple- 
mental, cannot be treated as step in the 
proceeding, 


If steps are taken in the proceedings 
which are not in aid of the progress of 
the suit or without having any 
intention to have the adjudication on 
merit by the court, then those acts would 
not amount to step in the proceeding. AIR 
1973 SC 2071, Followed. 


(Para 4) 


The broad classification of Court pro- 
ceedings as “incidental” and “supplemen- 
tal” is a useful and practical method for 
determining steps in aid of the progress 
of the suit, Contesting a supplemental 
proceeding or taking any step in the same 
will not amount to taking step in the pro- 
ceeding. If, however, while taking part in 
a “supplemental proceeding”, the defen- 
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x 


1980 Arjun Agarwalla v. 


dant shows clear intention to submit to 
the jurisdiction of court for adjudication 
on merit such additional fact may debar 
him from taking recourse to Section 34 of 
the Arbitration Act. This will depend on 
facts and circumstances of each case. 
(Para 8) 


The application for Receiver stands on 
the same footing as an application for 
injunction. None of them is taken out 
for aiding the progress of the suit. 
These applications are taken out for the 
protection of the interests of the parties 
pending the decision on . dispute either 
by the Civil Court or in a private forum. 
The provision of Section 41 of the Arbi- 
tration Act supports this view. In other 
words, application for Receiver is also 
a supplemental proceeding. Therefore 
mere contest of an application for in- 
junction or Receiver for protection of 
‘the interest of the parties should not be 
treated as a step in the proceeding unless 
there are other additional facts in exis- 
tence. Case law discussed (Paras 8,:9) 


(B) Arbitration Act (10 of 1940), Sec- 
tions 2 (a), 34 — Arbitration agreement 
— Construction — Whether partnership 
stands dissolved — Question, held cover- 
ed by arbitration clause — Suit liable 
to be stayed, (Partnership Act (1932), Sec- 
tion 44 (f) and (g)). 


Whether the firm has been dissolved 
or not is a dispute between the partners 
relating to the partnership. Where an 
Arbitration Clause shows that the arbi- 
trator has jurisdiction to decide any dis- 
pute between partners relating to or 
appertaining to the partnership deed 
arising during the continuance of the 
agreement or afterwards, the suit for 
dissolution of partnership and accounts 
would therefore be stayed. The ques- 
tion of dissolution of partnership under 
Section 44 (f) and (g) of the Partnership 
Act is referable to arbitration. AIR 1971 
Cal 319 and AIR 1971 SC 1653 Rel. on. 

(Paras 10, 12) 


(C) Arbitration Act (10 of 1940), Sec- 
tion 34 — Stay of suit — Dispute fully 
covered by arbitration clause — Provi- 
sion for appointment of arbitrator by 
consent becoming unworkable on the 
facts of the case — Though defendant 

. did not take step in the proceedings, the 


Court in its discretion refused to stay 
the suit. (Para 13) 
Cases Referred: Chronological Paras 
ATR 1978 All 288 4, 5, 7, 8, 9 
AIR 1978 Cal 520 6, 9 
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AIR 1977 Cal 503 9 
AIR 1975 Cal 222 5, 9 
AIR 1973 SC 2071 3, 4, 5, 8, 9 
AIR 1971 SC 1653 1 
AIR 1971 Cal 319 1 
AIR 1970 Mad 323 

AIR 1954 Cal 606 

AIR 1949 Mad 582 3 

AIR 1948 Cal 59 

AIR 1945 All 24:1945 All LJ 38 

AIR 1943 Cal 484 

AIR 1924. Cal 789 

(1907) ILR 34 Cal 443 


Anindya Mitter with Arvinda Ghosh, 
for Petitioner; N. C. Roy Choudhury, for 
Respondent No. 4; Mr. Ram Chandra 
Prosad, for Respondent No. 2. 


ORDER :— The parties to this applica- 
tion entered into a partnership agree- 
ment dated 5-1-1976 to carry on business 
under the name and style of Godhur 
Colliery Co. The said deed contained an 
arbitration clause as follows :— 
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“32. If during the continuance of the 
partnership or any of them afterwards 
any dispute, differences or question shall 
arise between the partners hereto re- 
lating to or appertaining to such part- 
nership of these presents, such disputes, 
difference and question shall be referred 
to arbitration of two Arbitrators one to 
be appointed by the First party and the 
other by the other parties and in case 
of difference between the Arbitrators at 
any point the same shall be referred to a 
third party umpire as the case may be 
final and binding on the parties.” 


2. According to the petitioner, the 
partnership stood dissolved on ex- 
piry of the period of partnership 
on 31-12-1970 or from 17-10-1971 when 
the business undertaking was taken over 
by the Government under the provisions 
of Coking Coal Mines (Emergency) Pro- 
visions Ordinance 1971 which ultimately 
culminated in nationalisation of the said 
business under the provisions of Coking 
Coal Mines (Nationalisation) Act 1972. 
This allegation of dissolution is denied 
by the respondents Nos. 1 and 3 who are 
contesting this application. It is further 
alleged in the petition that a settlement 
was arrived at by and between the par- 
ties and a joint petition was filed before 
the Commissioner of Payment whereby 
the respondent admitted that a sum of 
Rs, 1,15,000 would be payable to the peti- 
tioner out of the compensation money 
and pursuant to the order of the Com- 
missioner of Payment the partners have 
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received payments. These allegations 
are denied by the respondents. The peti- 
tioner stated that on 4-8-1979, the peti- 
tioner was surprised to receive a letter 
from one Solil Kumar Mukherjee where- 
by the petitioner was intimated that in 
Suit No. 555 of 1979 (Baidya Nath Roy 
v. Arjun Agarwalla & Ors) this Court 
had passed an order restraining the peti- 
tioner from receiving any money in re- 
spect of compensation. Thereafter he in- 
structed M/s. Meheria & Co, to enquire 
into the matter and on 13-8-1979 the 
matter was mentioned on behalf of the 
petitioner and the Court directed service 
of a copy of the plaint on the petitioner 
and gave directions for filing affidavits 
in the pending application. The matter 
was again mentioned on behalf of the 
petitioner on 31-8-1979 for adjournment 
of the date of hearing of the applica- 
tion. Instead of filing the affidavit-in- 
opposition, the petitioner took out this 
application under Section 34 of the Arbi- 
tration Act for stay of the Suit No. 555 
of 1979 filed by the respondent No. 1 on 
30-7-1979 for dissolution of the partner- 
ship and accounts. The petitioner alleg- 
ed that he did not take any step in the 
proceeding and was ready and willing 
to do everything necessary for proper 
conduct of the Arbitration. The respon- 
dents Nos. 1 and 3 filed their respective 
affidavits-in-opposition alleging that the 
petitioner orally prayed for vacating the 


interim order of injunction on 13-8-1979. - 


The court refused to grant the said 
prayer and gave directions for service of 
a copy of the plaint on the petitioner and 
for filing affidavits. The petitioner 
again prayed for extension of time to 
file affidavit on 31-8-1979 and obtained 
another adjournment of hearing of the 
application on 6-6-1979 (or 6-9-1979 7). 
Thereafter on 7-9-1979 the present ap- 
plication under Section 34 of the Arbitra- 
tion Act was taken out. The conduct of 
the petitioner will show that he had 
taken steps in the proceeding prior to the 
taking out of this application. It was 
further alleged that the subject matter 
- of the suit was not covered by the arbi- 


tration agreement and the agreement 
became unworkable. Hence stay should 
be refused. 


3. The counsel for the appearing re- 
` spondents, cited several cases in support 
of their contention that the aforesaid 
acts of the petitioner would amount to 
taking steps in the proceeding. Great re- 
liance was placed on AIR 1943 Cal, 484, 
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AIR 1954 Cal 606; AIR 1949 Mad 582, 
ATR 1945 All 24 and AIR 1970 Mad 323, 
But the petitioner’s counsel, Mr. Mitter 
submitted that what acts should be con- 
sidered as steps in the proceeding and its 
guiding principles were laid down final- 
ly by the Supreme Court in AIR 1973 
SC 2071 (The State of Uttar Pradesh v. 
Janki Saran Kailash Chandra) as fol- 
lows :— 


“Taking other steps in the suit pro~ 
ceeding connotes the idea of doing some- 
thing in aid of the progress of the suit 
or submitting to the jurisdiction of the 
court for the purpose of adjudication on 
the merit of the controversy in the 
suit.” 


4. If steps are taken in the proceed- 
ings which are not in aid of the progress 
of the suit or without having any inten- 
tion to have the adjudication on merit 
by the court, then those acts would not 
amount to step in the proceeding. He 
submitted that the law on this point had 
to be settled by the Supreme Court in 
view of the divergence of decisions by 
different High Courts in India. He fur- 
ther submitted that prior to 1973, in 
some of the High Courts including our 
Court, it was held that filing of affidavits 
or obtaining time for filing affidavits in 
an application for Receiver or injunction 
would amount to taking step in the pro- 
ceeding. This caused serious hard- 
ship tò the defendant if he want- 
ed to enforce the arbitration agree- 
ment. He was unable to try to vacate 
interim orders for Receiver or injunction 
or to contest the same. In such cases, 
even if the defendant could obtain an 
order for stay ultimately, he would have 
to face serious prejudice and inconveni- 
ence during the intervening period. To 
eradicate these inconveniences and for 
the ends of justice, it was necessary to 
settle the law on this point. He submit- 
ted that in AIR 1978 All 288 (Shri Ram 
Shah v. Mastan Singh) the Division 
Bench of that High Court, has elaborated 
this principle in the light of the decision 
in AIR 1973 SC 2071 and has pointed out 
two distinct classes of proceedings viz. 
“incidental” and “supplemental” and has 
opined that contesting a supplemental 
proceeding or taking any step in the same 
will not amount to taking step in the 
proceeding. This will be clear from 
paragraph 6 of this decision ;— 


“There is yet another useful test which 
may be formulated in order to determine 
~ as to whether a defendant has taken a 
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step in the proceedings so as to deprive 
him of the benefit of Section 34 of the 
Act, A look at the language of Sec- 
tion 141 of the Civil P. C. points to a divi- 
sion of “proceedings” into two categories. 
A suit after all is merely a species of the 
generic term “proceedings”. Section 141 
of the Civil P. C. provides that the pro- 
cedure provided in the Code with regard 
to suits shall be followed in all proceed- 
ings in any Court of Civil jurisdiction. 
Part II of the Code relates to incidental 
proceedings and Part VI relates to “sup- 
plemental proceedings”. Incidental pro- 
ceedings are dealt with in Sections.75 to 
.78 of the Code, and the supplemental 
proceedings are dealt with in Sections 94 
and 95 of the Code. Sections 75 to 78 
deal with the power of the Court to issue 
Commission, letter of request, and com- 
mission issued by foreign courts. The 
nomenclature given to these proceedings 
is “incidental proceedings” as they are 
integral to the suit inasmuch as they are 
necessary in the taking of the suit to its 
_ fruition, that is, its ultimate decision and 
the making of a decree, on the other 
hand, the proceedings in Part III of the 
Code are described as supplemental pro- 
ceedings because they relate only to the 
powers of the Court which may be ex- 
ercised for preventing the ends of justice 
being defeated. Attachment, injunction 
ete. fall within the category of supple- 
mental proceedings. They do not by 
themselves contribute to the advance- 
ment or the progress of the suit. They 
are merely intended to protect the in- 
terest of the parties in certain circum- 
stances. It follows that if any step is 
taken with regard to these supplemental 
proceedings, it cannot be said that it 
has contributed to. the progress of the 
suit on merits, that is, the progress of 
substantive proceedings. On the other 
hand, if steps are taken in the incidental 
proceedings covered by Part III of the 
Code comprised of Sections 75 to 78, that 
would be a step in the substantive pro- 
ceedings themselves. The test, therefore, 
is whether any step, taken by the defen- 
dant is related to the advancement of 
the hearing of the suit or the substantive 
action or is merely connected with sup- 
plemental proceedings the purpose of 
which is not to decide or proceed or pro- 
ceed to decide the hearing of the suit on 
merits. To borrow the language of their 
Lordships of the Supreme Court in State 
of Uttar Pradesh v. M/s. Janki Saran 
Kailash Chandra (AIR 1973 SC 2071) (at 


p.. 2076); 
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“Taking other steps in the suit proceed- 
ings connotes the idea of doing some- 
thing in aid of progress of the suit or 
submitting to the jurisdiction of the 
Court for the purpose of adjudicaton of 
the merits of the controversy in the 
suit.” ; 

Applying the above tests to the facts 
of the present case, we are of the opi- 
nion that the respondents by merely 
filing objection to the injunction applica- 
tion moved by the plaintiff, could not be 
said to have taken a step in the proceed- 
ings so as to disentitle them from the 
benefit of Section 34 of the Act. 


5. He submitted that applying the 
guideline laid down in AIR 1973 SC 
2071 our Court also came to the same 
conclusion as in AIR 1978 All 288. This 
will be clear from the decision reported 
in AIR 1975 Cal 222 (Biswanath Rungta 
v. Oriental Industrial Engineering Co. 


` Pvt. Ltd.) where Sabyasachi Mukherji J. 


held that if the plaintiff in his suit ob- 
tained an order of injunction restraining 
the defendant from operating the Banking 
account and the defendant, in his turn 
obtained an order of injunction restrain- 
ing the Bank from allowing the plaintiff 
to operate the said account, that would 
not be tantamount to taking step in the 
proceeding. He explained the position 
as follows :—_ 


“What the defendant did. was only to 
circumsribe the injunction order to such 
an extent that the interest of both the 
parties were protected until the disputes 
were decided.” 


6. The same view was again taken by 
the same learned Judge in AIR 1978 Cal 
520 (Brij Gopal Banani v.  Sreelal 
Banani). The plaintiff in that case 
after the institution of the suit took out 
an application for Receiver and a party 
Receiver was appointed by consent of 
the defendant. At the hearing of the 
Section 34 application taken out by the 
defendant, it was contended that the de- 
fendant had submitted to the jurisdiction 
of the court by consenting to the appoint- 
ment of Receiver and thereby took step 
in the proceeding. But Sabyasachi 
Mukherii, J. held :— 


“In my opinion, by making the sub- 
mission as to who should be the Receiver, 
a party does not evince an intention to 
submit to the jurisdiction of the court 
for adjudication of the disputes by the 
court nor does the party indicate any 
intention not to insist on the arbitration, 
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I think also, step in aid, in my opinion, 
should be such an overt act which will 
indicate that the party intends to sub- 
mit to the jurisdiction of the court for 
adjudication of the disputes between the 
parties.” 


7. Although the Allahabad case is an 
earlier decision dated 10-8-1977, (report- 
ed in ATR 1978 All 288) the same was 
not cited before Sabyasachi Mukherji J. 
The learned Judge however came to the 
same conclusion that taking part in ap- 
plication for Recevier or injunction for 
protecting the interests of the parties, 
would not amount to taking step in the 
proceeding. This conclusion could not 
have been possible unless the Court 
thought that application for injunction 
and Receiver were not made in aid of 
the progress of the suit and taking part 
in it did not amount to submiting to the 
jurisdiction for adjudication on the merit 
of the suit by the Court. In other words, 
our court, without classifying the pro- 
ceedings, as has been done in the Allaha- 
bad case, accepted the Allahabad views 
on principle. The submission of the 
learned counsel requires careful con- 
sideration. 


8. In my opinion this broad classi- 
fication, of court proceedings as given in 
ATR 1978 All 288 should be accepted as 
the same gives the Courts a useful and 
practical method of applying the guide- 
line laid down in AIR 1973 SC 2071. This 
classification will put an end to the diver- 
gence of decisions in future on this point. 
If. however, while taking part in a ‘sup- 
plemental proceeding”, the defendant 
shows clear intention to submit to the 
jurisdiction of court for adjudication on 
merit such additional facts may debar 
him from taking recourse to Section 34 
of the Arbitration Act. This will depend 
on facts and circumstances of each case. 
In my opinion the application for Recei- 
iver stands on the same footing as an 
application for injunction. None of them 
is taken out for aiding the progress of 
the suit. These applications are taken 
out for the protection of the interests of 
the parties pending the decision on dis- 
pute either by the Civil Court or in a 
private forum. The provisions of Sec- 
tion 41 of the Arbitration Act support 
this view. In other words application 
for Receiver is also a supplemental pro- 
ceeding. Therefore mere contest of an 
application for injunction or Receiver for 
protection of the interest of the parties 
should not be treated as a step in the 
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proceeding unless there are other addi- 
tional facts in existence as hereinbefore 
mentioned. 

9. The counsel for the respondent, how- 
ever, pointed out thatin AIR 1977 Cal 503 
(Babulal Singhania v. Perudan Ojha), the 
Division Bench of this Court has held 
that obtaining time for contesting an ap- 
plication for injunction is a step in the 
proceeding. But a careful reading of the 
facts of that case will reveal that the 
petitioner had not only obtained time for 
contesting application for  injunc- 
tion but also made an applica- 
tion praying for service of the 
writ of summons and the plaint to 
enable him to file the written statement. 
The petitioner clearly expressed his in- 
tention to contest the suit. So far as this 
court is concerned, obtaining time for 
filing written statement has always been 
regarded as a step in the proceeding as 


. will appear from (1907) ILR 34 Cal 443, 


AIR 1924 Cal 789, AIR 1948 Cal 59 and 
AIR 1977 Cal 503. Hence this case is 
not helping the respondent. Moreover, 
AIR 1973 SC 2071 was not cited before 
the Division Bench. In my opinion, the 
law on this point has taken a new and 
definite turn after this Supreme Court 
decision and this will be clear from the 
trend of the judgments reported in AIR 
1975 Cal 222, AIR 1978 Cal 520 and AIR 
1978 All 288. In view of this, the old de- 
cisions holding that obtaining time for 
filing affidavits or filing affidavits in the 
application for injunction or Receiver are 
steps in the proceeding can no longer be 
regarded as good law. 

10. The next point to be considered 
is whether the dispute in the suit is 
covered by the arbitration clause. The 
suit has been filed for dissolution of 
partnership and accounts. According to 
the submission of the counsel for the ap- 
pearing respondents the suit has been 
filed under Section 44 (f) and (g) of the 
Partnership Act on the grounds that the 
dissolution will be just and equitable 
and under that statute only a civil court 
can have jurisdiction to entertain such a 
suit. An arbitrator has no jurisdiction 
fo grant such reliefs. Hence the dispute 
is outside the scope of arbitration agree- 
ment. In AIR 1971 Cal 319 (Bhaghati 
Builders v. Karim Bux) paragraph 5, it 
has been held :— 

“It is quite possible that the parties 
may agree to have the question of dis-- 
solution of partnership under Section 44 
(£) and (g) also decided by the arbitra- 
tor”, 
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11. In. AIR 1971 SC 1653 (Erach F. D. 
Mehta v. Minoo F. D. Mehta) it was 
argued that the arbitration clause did 
not cover the question of dissolution of 
Partnership. The Supreme Court con- 
struing the arbitration clause before 
them held that :— - g 


“A dispute whether partnership was 
dissolved by mutual agreement was 
clearly a dispute between the parties 
touching the Partnership agreement.” 

12. Hence the same was held to be 
referable to arbitration. Whether an 
arbitrator will have jurisdiction to grant 
reliefs under Section 44 (f) and (g) of 
Partnership Act will depend on the 
agreement itself. The arbitration clause 
set out above clearly shows that the arbi- 
trator has jurisdiction to decide any dis- 
pute between partners relating to or ap- 
pertaining to the partnership deed arising 
during the continuance of the agreement 
or afterwards. Whether the firm has 
been dissolved or not is a dispute bet- 


ween the partners relating to the part- 


nership. The respondents state that the 
firm is continuing. If so, then this dis- 
pute has arisen during its continuance. 
The petitioner states that the firm has 
been dissolved. Then the dispute has 
arisen afterwards. From both points of 
view the dispute is clearly within the 
scope of the arbitration agreement. In 
my opinion, the dispute in suit is fully 
covered by the arbitration clause set out 
above, 


13, .The last point to be decided is 
whether this arbitration clause has be- 
come unworkable. It was submitted on 
behalf of the appearing respondents that 
the arbitration clause contemplated only 
the disputes arising between the 1st party 
on the one hand and 2nd, 3rd and 4th 
parties on the other. Appointment of 
two arbitrators were contemplated keep- 
ing in mind that in respect of the dis- 
putes the partners would be arrayed in 
the manner mentioned above. But in 
the present dispute, the partners are 
divided in a different manner. It is a 
dispute between the 2nd party on the one 
hand and the Ist, 3rd and 4th parties on 
the other. In the premises, the appoint- 
ment of an arbitrator by consent amongst 
2nd, 3rd and 4th parties, as contemplated 


in the agreement, would not be possible. 


Considering the nature of disputes and 
the arrangement of the parties into two 
groups I find, the point raised by the 
counsel is very pertinent. It will delay 
the appointment as well as the arbitra- 
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tion proceeding. The attempt to appoint 
by agreement may ultimately prove to 
be infructuous. Taking into account, the 
normal human instincts and reactions it 
will be unnatural to expect that 3rd and 
4th party who are making serious allega- 
tions against the 2nd party, will be able 
to agree to the appointment of one arbi- 
trator jointly. I have no doubt in my 
mind that this part of the agreement has 
become unworkable on the facts of this 
case. Although the petitioner did not 
take any step in the proceedings and the 
dispute is fully covered by the arbitra- 
tion clause, still I think the courts dis- 
cretion should not be exercised in favour 
of the petitioner as this may lead to 
serious complications in future. To my 
mind, the present disputes can be more 
conveniently decided by court. In the 
premises, this application stands dismus- 
sed. Each party to pay and bear his own 
costs, 

Application dismissed, 


AIR 1980 CALCUTTA 359 
SALIL KUMAR ROY CHOWDHURY, J. 


Budhlani Engineers (P) Limited, Peti- 
tioner v. Calcutta Metropolitan Develop- 
ment Authority, Respondent. 

Matter No. 1290 of 1979, D/- 25-4-1980. 

Arbitration Act (10 of 1940), S. 8 (1) 
(b), (2) — “A” undertaking to execute 
engineering work for C. M. P. O., a sta- 
tutory body — Arbitration clause in con- 
tract providing for arbitration by Chief 
Engineer of C. M. P. 0. — C. M. P. O. 
substituted by C. M. D. A. — No post of 
Chief Engineer in the establishment of 
successor body — Court can enforce arbi- 
tration agreement by resort to S. 8. 


Where the petitioner by a contract 
undertook to execute certain engineering 
work for C.M.P.O, and continued and 
completed the work after the C.M.P.O. 
was substituted by the Calcutta Metro- 
politan Development Council, the arbi- 
tration clause contained in the contract 
would be enforceable in the absence of 
any intention not to fill up the vacancy 
even though, according to the arbitration 
clause the Chief Engineer of the C.M.P.O. 
was to be the arbitrator and the C.M.D.A. 
that substituted it, had no post of the 
Chief Engineer as it was by law that the 
work was assigned or devolved on the 
C.M.D.A, As the C.M.D.A. had no post 
of Chief Engineer, the court would have 
the right to appoint an arbitrator if the 
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petitioner took appropriate steps under 
Section 8 or S. 20. (Case law discussed) 
(Para 4) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1745 
(1976) 80 Cal WN 328 
(1975) 1 Cal LJ 52 
ATR 1974 SC 314: (1974) 4 SCC 623 
AIR 1972 Cal 67 
AIR 1972 Cal 383 
AIR 1957 SC 652 4 
Dipak Kumar Basu, for Petitioner: H. 
K. Saharay, for Respondent. 


ORDER :— This is an application 
under Sections 8 and 33 of the Arbitra- 
tion Act, 1940. It is admitted that all 
the requirements under Section 8 of the 
Arbitration Act, 1940, have not been 
complied with. Therefore, the present 
application under Section 8 is not main- 
tainable but only the existence, validity 
and effect of the arbitration agreement 
be determined by this Court in this ap- 
plication. 

2 The facts of the present case are 
not in dispute as agreed to between 
Mr. Dipak Kumar Basu, appearing for 
the petitioner, and Dr. H. K. Saharay, 
appearing for the Respondent, that origi- 
nally the petitioner entered into a con- 


i 
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tract for executing engineering work for | 


C.M. P.O. ‘and subsequently in 1974 
C.M.P.O. ceased to exist and the same 
was taken over by C.M.D.A. and the 


petitioner completed his work under 
C.M.D.A. who made payments of running 
bills of the petitioner. Disputes having 
arisen for non-payment of the petitioner’s 
bills, the petitioner is now desirous of 
referring the matter to arbitration. 


3. The only question which has arisen 
is whether the arbitration agreement which 
was in the original agreement between 
the petitioner and the C. M. P, O. or the 
arbitration agreement which is at present 
existing in respect of the contract with 
C.M.D.A. is applicable to the present 
ease. In short, the scope, effect and 
existence of the arbitration agreement to 
be determined by this Court in this ap- 
plication. 


4. After hearing both the parties, in 
my view, it appears that the orginal arbi- 
tration, clause in the agreement between 
the petitioner and the C.M.P.O. is the 
arbitration agreement which should be 
given effect to between the parties. 
There is no dispute that it was by law 
the said contract was assigned or devolv- 
ed on C.M.D.A. and in fact, given effect 
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to by the petitioner and C.M.D.A, There- 
fore, it is a case of assignment under the 
law of the original contract which con- 
tained an arbitration clause between the 
petitioner and the C.M.P.O. It is now 
clear that in the said original arbitration 
clause the Chief Engineer was the ap- 
pointed Arbitrator and if he was unwill- 
ing and unable to act, he was to nomi- 
nate an Arbitrator for adjudicating the 
disputes between the parties. It is also 
an admitted position that there is no post 
of Chief Engineer in C.M.D.A. but at 
the same time it cannot be said that the 
arbitration clause contained any inten- 
tion not to appoint any Arbitrator or fill 
up the vacancy. Therefore, the arbitra- 
tion agreement contained in the original 
contract between the petitioner and the 
C.M.P.O. is now enforceable and as there 
is no Chief Engineer the Court has the 
right to appoint an Arbitrator if the 
petitioner takes appropriate proceedings 
either under Section 8 or 20 of the Arbi- 
tration Act, 1940, as may be advised. 
The said proposition would be clear from! 
the decisions in Union of India v. 
Chamanial Loona & Co., AIR 1957 SC 652 
at p. 654 para 6, Gujarat Electricity 
Board v. Ahmedabad Electricity Co, Ltd., 
(1974) 4 SCC 623:(AIR 1974 SC 314), 
Union of India v. Om Prakash, AIR 1976 
SC 1745 para 2, K. C. Chatterjee v. 
Durgapur Project Ltd., AIR 1972 Cal 383 
para 4, AIR 1972 Cal 67, A. K. Ghosh’ 
Bros. v. State of West Bengal (1975) 1 
Cal LJ 52 and C.M.D.A. v. K. C. Anand 
& Co., (1976) 80 Cal WN 328. There- 
fore, in my view, the said arbitration! 
agreement between the petitioner and 
the C.M.P.O. is the arbitration, clause 
which is enforceable, existing and valid 
between the parties and both the parties 
are bound by the said arbitration clause 
which by assignment both by agreement 
and law is the only arbitration clause 
which can be given effect to between 
the parties. 


5. In the result I am making the fol- 
lowing order : 


6. It is determined that the arbitra- 
tion agreement contained in the condi- 
tions of contract being tender No. 6 of 
1971-72 between the petitioner and the 
C.M.P.0. in whose place and stead 
C.M.D.A. has been substituted is the 
arbitration clause governing the contract 
and is enforceable but as there is no 
Chief Engineer of C.M.D.A. the petitioner 
can only enforce the said arbitration 
agreement by taking steps in terms of 
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Section 8 (1) (b) of the Arbitration Act 

after complying with the requirements 

of serving notice and applying before 
the Court under Section 8 (2). 

_ T7. There will be no order as to costs 

in this application. 

- Order accordingly. 
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Civil P, C. ( of 1998), Section 47 — 
Powers of executing court — Without 
questioning validity of decree, executing 
court can put reasonable interpretation of 
the decree. 


_ Where a decree directs execution of a 
© deed on the plaintiff depositing a sum 
and already there exists a deposit 
of a like sum by the plaintiff, the 
execution of the deed is a correct step. 
The court with the deposit is custodia 
legis of that amount. Without question- 
ing the validity of the decree it is within 
the executing Court’s competence to put 
a reasonable interpretation of the decree. 
The decree can be interpreted to mean 
that in the absence of the amount being 
deposited, no deed will be executed. The 
decree does not exclude any deposit al- 
ready made before the passing of the 
decree. (Para 5) 


Cases Referred: Chronological Paras 


AIR 1979 SC 1307 3, 4, 5 
AIR 1970 SC 1475 2 
AIR 1951 SC 189 2 


AIR 1949 PC 8 2 
(1942) 46 Cal WN 509 3 

Ranjit Kumar Banerjee, Mukul Gopal 
Mukherjee and Tapendra Nath Basu, for 
Appellant; Shyama Charan Mitter and 
Ashok Kumar Sen Gupta, for Respon- 
dents. 

JUDGMENT :— This appeal arises out 
of the judgment and decree passed bv 
the learned Subordinate Judge, Third 
Court, Alipore, in Title Appeal No. 1247 
of 1963 affirming the judgment and de- 
cree passed by the Munsif, First Court, 
Barasat, in Title Suit No. 2 of 1959. The 
plaintiff is the appellant in the instant- 
appeal and the said suit was instituted 
for a declaration that the order passed 
in connection with Title Execution Case 
No. 76 of 1958 of the said First Court of 
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Munsif at Barasat and the kobala ex- 
ecuted in favour of defendants Nos, 1 to 
4 in the said execution case were null 
and void and without consideration. It 
appears that initially a suit being Title 
Suit No. 112 of 1952 was instituted and 
the parties to the instant suit were also 
parties in the suit. The said suit was 
disposed of on the following order: 


“That the suit be decreed on contest 
against defendants 1 and 2 with costs 
and ex parte against the rest. Defendant 
No. 1 shall execute a saf kobala in re- 
spect of the suit properties in favour of 
the plaintiffs on receiving Rs. 3,000 from 
them and get it registered within one 
month from this date. In default a 
kobala in respect of the suit properties 
in favour of the plaintiffs will be ex- 
ecuted and registered through Court on 
plaintiff’s depositing Rs. 3,000/- in court.” 
It appears that the said judgment was af- 
firmed up to this Court. It further appears 
that the decree-holders put the said de- 
cree in execution and in the said execu- 
tion proceeding the executing Court ex- 
ecuted a saf kobala (deed of sale) in 
favour of defendant No. 1 and the said 
kobala was also registered in terms of the 
decree. Defendant No. 1 in the said suit 
thereafter filed the instant Title 
Suit being Title Suit No. 2 
of 1959 inter alia contending that the 
proceeding in Title Execution Case No. 76 
of 1958 and the orders passed thereunder 
and also the kobala executed in favour of 
the decree-holder, plaintiff, were null and 
void and without consideration. The plain- 
tiff in the instant suit, (defendant No. 1, 
in the earlier suit), contended that a saf 
kobala was to be executed by the execut- 
ing Court on the plaintiff’s depositing 
Rs. 3,000/- in Court. But the plaintiff in 
the said suit had not deposited the said 
sum of Rs. 3,000/- and as such the decree 
was not executable and consequently the 
orders passed by the executing Court and 
execution of the said saf kobala and re- 
gistration thereof through the intervention 
of the executing Court were illegal and 
null and void. The trial Court came to the 
finding that the orders passed in the rel- 
evant execution proceeding and the kobala 
executed in favour of the defendants 
through Court were all perfect and legal 
and there was no cause of action for 
instituting the instant suit. In that view 
of the matter the instant suit was dismiss- 
ed by the trial court and the plaintiff ap- 
pellant preferred the said Title Appeal 
No. 1247 of 1963. The Court of Appeal be- 
low held that the executing Court had 
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_ the competence to interpret the judgment 
and decree passed in the said previous suit 
and as Rs. 3,000/- had already been in depo- 
sit in the trial court which passed the de- 
cree it must be held that the decree-hol- 
der complied with the condition of depo- 
siting Rs. 3,000/- and was thus entitled to 
get the decree executed and the kobala 
executed and registered by the Court. 
The Court of Appeal below upon con- 
sideration of the ordering portion. of the 
judgment passed in the said previous suit 
which has been set out hereinbefore 
came to the finding that the “language as 
used therein as quoted earlier, runs to the 
effect that the kobala will be executed 
and registered through the court on plain- 
tiffs depositing Rs. 3,000/- in court. This 
can easily be interpreted that unless 
Rs, 3,000/- be deposited, no kobala in 
favour of the plaintiff would be executed 
and registered through the court. It does 
not, therefore, exclude the deposit which 
was already made prior to the passing of 
the order.” The Appeal Court was also of 
the view that without questioning the 
validity of the decree it was within the 
scope of the executing Court to put its 


own interpretation on the terms of the 
decree and to find out which 
interpretation was rational and 


equitable and the Court of Appeal below 
came to the finding that the only proper 
interpretation to the terms of the decree 
passed in the said previous suit was that 
the money already in deposit was in sub- 
stantial compliance of the condition of 
depositing Rs. 3,000/- for getting the 
kobala executed by the executing Court. 


2. Mr. Banerjee, learned Counsel ap- 
pearing for the plaintiff appellant in the 
instant appeal, contended that the duty of 
the executing Court was to give effect to 
the terms of the decree but in giving ef- 
fect to the terms of the decree or 
in interpreting the same, the executing 
Court cannot make a new decree for the 
parties. For this contention Mr. Banerjee 
referred to a Supreme Court decision in 
V, Ramaswami Aiyengar v. T. N. V. 
Kailasa Thevar, AIR 1951 SC 189. It was 
held in that decision that the executing 
Court had a duty to give effect to the 
terms of the decree but it had no power 
to go beyond its terms. Though the ex- 
ecuting Court had the power to interpret 
the decree, it could not make a new de- 


cree for the parties under the guise of - 


interpretation. Mr. Banerjee also referred 
to another decision of the Supreme Court 
in this context made in the case of Vasu- 
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dev Dhanjibhai Modi v. Rajabhai Abdul 
Rehman, AIR 1970 SC 1475. It was held 
in that decision that the Court executing 
a decree could not go behind the 
decree between the parties, It must 
take the decree according to its 
tenor, and cannot entertain any ob- 
jection that the decree was incor- 
rect in law or in fact. Until the decree 
was set aside in an appropriate proceed- 
ing in appeal or revision, a decree, even 
if it be erroneous, was binding between 
the parties, For a similar proposition Mr, 
Banerjee referred to a decision of the 
Privy Council made in the case of The 
Bank of Bihar Ltd. v. Sarangdhar Singn, 
AIR 1949 PC 8. Mr. Banerjee 
submitted that it was a fact that the said 
sum of Rs. 3,000/- was lying in deposit in 
the trial court before the passing of the 
decree but through misconception of fact 
the court passed the decree to the effect 
that the kobala would be executed on ` 
depositing Rs. 3,000/- by the plaintiff in 
the said suit. Mr. Banerjee submitted that 
the executing court was to take the de- 
cree according to its tenor and the ex- . 
ecuting Court could not entertain any ob- 
jection that the decree was incorrect in 
law or in fact, as decided by the Supreme 
Court in the aforesaid decision made in 
the case of Vasudey Dhanjibhai Modi. Mr. 
Banerjee contended that in an appro- 
priate case the decree could be corrected 
by the executing Court under Sections 151 
and 152 of the Civil Procedure Code and 
in appropriate case the executing Court 
may even take note of change of law and 
its effect on the decree and hold that the 
decree had become inexecutable but in 
the facts of the. instant case, Mr. 
Banerjee contended, a valid decree was 
passed by a competent Court and the 
Court might have lost sight of the fact 
that the said sum of Rs. 3,000/- had been 
lying in deposit in the Court itself and on 
a misconception of fact it passed the said 
decree. But the executing Court in the 
guise of interpreting the decree could not 
change the said decree. Accordingly Mr, 
Banerjee contended that the plaintiff not 
having deposited a sum of Rs. 3,000/- in 
terms of the decree the said execution 
proceeding was not maintainable and the 
kobala executed by the executing court 
in favour of the plaintiff in the said suit 
was without jurisdiction and as such il- 
legal and void. 


3. Mr. Mitter, learned Counsel appear- 
ing for the respondents, contended that 
the money had been lying in deposit in 
the said Court and as such it must be 
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held that the condition of the decree has 
been complied with. He submitted that if 
a required amount les in deposit in a 
court, then the Court is custodia legis of 
the said amount and it must be held 
that the plaintiff in that suit was not re- 
quired to make any further deposit of 
the said sum of Rs. 3,000/-. In this con- 
nection Mr. Mitter referred to a decision 
of the Supreme Court in Duli Chand .v. 
Mohan Chand, AIR 1979 SC 1307. In that 
ease the landlord made an application 
under Section 13 of the East Punjab 
Urban Rent Restriction Act, 1949 before 
the Rent Controller, Bhiwani, for eject- 
ment of the tenant. Under the said Act 
the tenant was under an obligation to 
deposit certain sums of money to avoid a 
decree for eviction. The tenant made an 
application before the said Rent Control- 
ler inter alia stating that he had deposit- 
ed Rs. 109.37 under the order of the 


’ Court of the Rent Controller-cum- Senior 


‘overhead expenses. It was 


. the said decision contended 


Sub-Judge under the Punjab Relief of 
Indebtedness Act, 1934. The tenant along 
‘with the said application tendered a fur- 
ther sum towards interest and costs and 
held by the 
Supreme Court that where the tenant had 
deposited the arrears of rent to the credit 
of the landlord in the very Court of the 
Rent Controller in which the landlord 
subsequently filed the petition for evic- 
tion, the tenant would be deemed to have 
complied with the requirements of the 
proviso even if the tenant had obtained 
the permission of the Rent Controller for 
making the deposit by referring to Sec- 
tion 31 of the Punjab Relief of Indebted- 
ness Act as the fact remained that the 
money was in custodia legis and could be 
ordered to be paid to the landlord there 
and then by the Court at the first hearing. 
The Supreme Court observed in the said 
case that the question might have been 
different if the deposit had not been made 
in the same Court. Mr. Mitter relying on 
that in the 
instant case the said sum of Rs. 3,000/- (sic) 
and in terms of the decision of the 
Supreme Court it must be held that the 
plaintiff had complied with the terms of 
the decree passed in the said suit, namely, 
requirement of the plaintiff to deposit the 
sum of Rs. 3000/-. Mr. Mitter also con- 


tended that the executing Court has cer-. 


tainly the power to interpret the decree 
and it will be quite evident from the 
judgment passed by the Court of Appeal 
below that the Court of Appeal below had 
held that the executing Court in execut- 
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ing the said decree had in fact interpret- . 
ed the decree in its true spirit. Mr. Mitter 
also referred to a Bench decision of this 
Court made in the case of Sita Nath Saha 
v. Hari Rani Dasya, reported in (1942) 
46 Cal WN 509. B. K. Mukherjea, J. (as 
his Lordship then was) speaking for the 
Court held in the said decision that where 
in a partition decree there was a discre- 
pancy between the chitta and the dowl 
on the one hand and the map on the 
other, the former should prevail and the 
map should be rectified. It was also held 
that when the executing Court was the 
same court which passed the decree, it 
could correct the decree so as to bring 
one portion into conformity with the 
other. Mr. Mitter submitted that in the 
instant case the executing court was the 
Same court_which passed the decree and 
as such the said executing court could 
also correct the decree so as to reconcile 
any ambiguity in the judgment itself. 


4. Mr. Banerjee, learned Counsel for 
the appellant, in reply to the aforesaid 
contention of Mr. Mitter contended that 
the decision of the Supreme Court made 
in the case of Duli Chand v. Moman 
Chand, (AIR 1979 SC 1307) (supra) can be 
distinguished. He submitted that on the 
principle enunciated by the Supreme 
Court the money already lying in deposit 
in the trial court could have been held as 
payment made by the plaintiff but when 
in spite of such deposit, the trial court on 
a misconception of fact passed the de- 
cree, such erroneous decree was also a 
valid decree and could not be corrected 
by the executing Court. He submitted 
that in appeal or even in revisional ap- 
plication, it could ‚have been contended 
that the said decree was erroneous and 
as such the decree should be corrected 
noting the fact that the payment had al- 
ready been made. But the executing court 
had no authority to correct a valid de- 
cree passed by a competent court, even 
when such decree was passed on er- 
roneous consideration of fact. 


5. After considering respective sub- 
missions made by the learned Counsel 
appearing for the parties it appears to me 
that in the judgment made in the said 
Title Suit No. 112 of 1952 it was only 
directed that the executing court will ex- 
ecute and register a saf kobala on plain- 
tiff’s depositing Rs. 3,000/- in Court. As 
the said sum of Rs. 3,000/- had been lying 
in deposit in Court, in my view, it must 
be held on the basis of the Supreme 
Court decision in Duli Chand’s case (AIR 
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- 1979 SC 1307) that the court was custodia 
legis of the said sum. It was not directed 
by the trial court in the said suit that al- 
though a sum of Rs. 3,000/- had been ły- 
ing in deposit, the plaintiff was tc deposit 
Rs. 3,000/- for getting the kobala execut- 
ed and registered by the executing court, 
If such an order was passed then the ex- 
ecuting court had no authority to correct 
the decree although on the principle of 
custodia legis as enunciated by the 
Supreme Court, such adjudication by the 
trial Court would have been erroneous. 
In my view, the Court of Appeal below 
was quite justified in holding that with- 
out questioning the validity of the decree 
it was within the scope of the executing 
Court to put a reasonable interpretation 
of the order and the only proper inter- 


pretation of order was that the said sum ` 


of Rs. 3,000/- had been deposited by the 
plaintiff. The Court of Appeal below was 
also justified in holding that the 
language used in the crdering portion of 


the judgment in the said suit as quoted, 


hereinbefore runs to the effect that the 
kobala will be executed and registered 
through the Court on plaintiff’s deposit- 
ing Rs. 3,000/-- in Court. The said order- 
ing portion can easily be interpreted to 
the effect that in the absence of Rupees 
3,000/- being deposited, no kobala in 
favour of the plaintiff will be executed 
and registered through Court. But the 
said ordering portion does not exclude 
any deposit which had already been made 
prior to the passing of the decree. Ac- 
cordingly I do not find any justification to 
take a contrary view. The appeal, there- 
fore, fails and is dismissed but I make no 
order as to costs. 


6, Let the records be sent down as ex- 
peditiously as possible. 
Appeal dismissed, 
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(A) Civil P. C. (5 of 1908), ©. 37 
R. 3 (1) (3), (4), (5), (6)— Failure of de- 
fendant to furnish address for service of 
notice on him and furtber failure to 
serve notice of appearance on counsel 
of plaintiff — Ex parte decree passed on 
ground of failure to enter appearance 
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without following procedure under 
R. 3 4) — Not valid. 

Where the Court passed an ex parte 
decree without following procedure 
under Rule 3 (4) by assuming on the fail- 
ure of the defendant to furnish formal- 
ly his address for service of notice on 
him and failure to serve notice of his 
appearance on the lawyer for the. plain- 
tiff, that the defendant failed to put in 
appearance, the decree was liable to he 
set aside for not following the provisions 
of sub-rules (4), (5) and (6) of Rule 3. 

(Para 13) 

It cannot be said that fulfilment of 
obligations under sub-rule (1) and sub= 
rule (3) constitutes a part of the act of 
appearance, On a careful reading of 
Rule 3 itself the act of entering appear- 
ance is independent of fulfilling the two 
obligations provided for by sub-rules (1) 
and (3), which are to be fulfilled as and 
when the defendant enters an appearance. 
The defendant’s filing in court an ad- 
dress for service of notice on him and 
his serving a notice of appearance on 
the plaintiff or his pleader are the acts 
which are to follow on his entering at 
appearance, and as such, does not con- 
stitute really an integral part of the 


fact of appearance. (Para 13) 
(B) Civil P. C. (5 of 1908), Order 37, 
Rule 4 — Setting aside of ex parte 


decree under — Factor whether defen- 
dant has substantial defence to raise, not 
considered — Validity of order setting 
aside decree, 


Where the ex parte decree was not, in 
fact, passed in accordance with provi- 
sions of Order 37, application for set- 
ting it aside would be one invoking the 
jurisdiction of the Court to rectify its 
awn defect and would not be really one 
under Order 37 Rule 4 and order setting 
aside decree could not be challenged for 
not considering whether there was any 
snbstantial defence to raise in the case 


or not. (Para 15) 
Cases Referred : Chronological Paras 
(1907) ILR 34 Cal 403 (FB) it 
(1904) 8 Cal WN 621 13 


Sakti Nath Mukherji, for Applicant; 
Sujit Das Gupta, for Opposite Party. 
ANIL K. SEN, J.:— These are the two 


-revisional applications at the instance of 


the plaintiff/petitioners in Money Suit 
Nos. 20 of 1979 and 21 of 1979 and ara 
directed against orders bearing the same 
date, namely, April 7, 1980, passed by 
the learned Subordinate Judge, 6th 
Court, Alipore, in the aforesaid two suits, 
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By the orders impugned the learned Sub- 
ordinate Judge had allowed the two ap- 
plications filed by the defendants in the 
aforesaid two suits under Order 37, R., 4 
of the Code of Civil Procedure. To ap- 
preciate the point at issue it would be 
necessary to refer to more or less undis- 
puted facts shortly set out as follows, 

2. The two suits were filed on August 
8, 1979. The suits coming under the 
purview of Order 37 of the Code, sum- 
monses in Form IV Appendix B were 
issued on September 18, 1979, and such 
summonses were served on October 2, 
1979. The Court being closed for the 
puja holidays from September 20, 1979 
to October 22, 1979, the defendants en- 
tered appearance on October 23, 1979, by 
filing a Vakalatnama executed in favour 
of a lawyer. In doing so, the defendants 
failed to furnish formally their address 
for service of notice on them though 
such address was set out in the Vakalat- 
nama itself; they further failed to serve 
a notice of their appearance on the 
learned lawyer for the plaintiffs though 
it is claimed that such a notice was sent 
under Certificate of Posting to the plain- 
tiffs themselves. 

3. On the returnable date, that is, on 
November 15, 1979, both the plaintiffs 
and the defendants filed their haziras, 
When the matter was called on, the de- 
fendants were, however, absent and the 
plaintiffs filed an application for passing 
an ex parte decree on the ground that 
the defendants have failed to discharge 
their mandatory obligations under O. 37 
Rules 3 (1) and 3 (3) of the Code, Notice 
of such an application was not served 
upon the lawver for the defendants and 
the application being heard ex parte the 
learned Judge allowed the same and pro- 
ceeded forthwith to hear the suits ex 
parte. The plaintiff ‘No. 2 was examined 
as P. W. 1 and the promissory notes being 
proved the suits were adjourned to the 
next day for orders, 

4, On the next day, that is, on Novem- 
ber 16, 1979, the defendants appeared 
and filed an application under Sec. 151 
of the Code for recalling the ex parte 
hearing. The learned Subordinate Judge 
dismissed the said application by observ- 
ing that when he had heard the suits ex 
parte for reasons already given and when 
the defendants have their remedy under 
Order 37 Rule 4 of the Code, the prayer 
as made cannot be sustained. The appli- 
cation being so dismissed, the suits were 
decreed in favour of the plaintiffs ex 
parte against the defendants, 
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5. On November 28, 1979, the defen- 
dants filed applications in the two suits 
under Order 37 Rule 4 of the Code out 
of which the present revisional applica- 
tions arise. These applications were 
ultimately heard on contest and were 
allowed by the learned Subordinate 
Judge by the orders impugned in the 
present revisional applications, In setting 
aside the ex parte decrees the learned 
Subordinate Judge observed that such a 
decree having been passed without a 
summons being taken out for summary 
judgment under Order 37 Rule 3 (4) of 
the Code the decree as passed cannot be 
sustained, if not for other reasons, on that 
ground alone. The learned Subordinate 
Judge further observed that technical 
breach of the provisions of Order 37 
R. 3 (1) and R. 3 (3) need not necessarily 
justify the imposition of the extreme 
penalty of passing an ex parte decree 
against the defendants, more so in the 
facts and circumstances of the cases 
under consideration. In that view, the 
applications under Order 37 Rule 4 of 
the Code being allowed the ex parte de- 
erees were set aside, Feeling aggrieved, 
the plaintiffs have preferred the present 
two revisional applications. 


6. Mr, Mukherji appearing in support 
of these revisional applications has rais- 
ed two points, the first of which appears 
to us to be a point of first impression 
having some importance. According to 
Mr. Mukherji, on a proper construction 
of Order 37 Rule 3 the learned Subor- 
dinate Judge had rightly decided on 
November 15, 1979, that the suits should 
be decreed ex parte because in law the 
defendants have failed to enter appear- 
ance when they failed to fulfil the man- 
datory obligations in the matter of en- 
tering such appearance as laid down by 
Order 37 Rules 3 (1) and 3 (3) of the 
Code and the view to the contrary taken 
in the order impugned is not correct. 
According to him, therefore, the ex 
parte decree that was passed was in 
accordance with law. Secondly, it has 
been contended by Mr. Mukherji that in 
allowing an application under Order 37, 
Rule 4 of the Code, the Court is re- 
quired to consider whether the defen- 
dants have any reasonable defence to 
the suit so that a mere irregularity in 
the procedure leading to the passing of 
the ex parte decree by itself could not 
be a ground for setting aside the ex 
parte decree as done by the learned Sub- 


ordinate Judge in the present case, 


366 Cal. 


7. Both the points thus raised by Mr. 
Mukherji have been contested by Mr. 
Dasgupta appearing on behalf of the de- 
fendants/opposite parties. Accerding to 
Mr. Dasgupta it would not be correct to 
interpret Order 37, Rule 3 of the Code 
in the manner contended for by Mr. 
Mukherji. Referring to the facts of the 
present case it has been contended 
by Mr. Dasgupta that there was sub- 
stantial compliance with the requirement 
of Order 37 Rule 3 (1) of the Code when 
the address of the defendant was furnish- 
ed in the Vakalatnama itself and so too 
of Order 37 Rule 3 (3) when the notice 
of appearance was sent to the plaintiffs 
under Certificate of Positing and later 
served upon the lawyer on October 30, 
1979. Mr. Dasgupta has, therefore, con- 
tended that in the background of such 
circumstances it was not open to the 
Court to pass an ex parte decree with- 
out following the provisions of Order 37 
Rule 3 (4) of the Code. So far as the 
second point raised by Mr. Mukherji is 
concerned, it has been contended by Mr. 
Dasgupta that in the facts and circum- 
stances of the present case the ex parte 
decree not having been passed in accord- 
ance with the provision of Order 37, 
Rule 3 of the Code strict compliance 
thereof is not really called for. Rival 
contentions of Mr. Mukherji and Mr. Das- 
gupta would be referred to in further 
details when we consider the two points 
raised before us hereinafter. 


8. The points thus raised before us 
require serious consideration. But before 
we go to do so we cannot but observe 
that in the present case the learned 
Subordinate Judge failed to appreciate 
and hence follow the material provisions 
of Order 37 when he proceeded to hear 
the suits ex parte on November 16, 
1979, and decreed the same on ex parte 
evidence on the day following. It must 
be said that if the learned Subordinate 
Judge had thought as contended for by 
Mr. Mukherji that there was no appear- 
ance in law by the defendants in the 
present case then under the provision of 
Order 37 Rule 2 of the Code he was to 
pass a decree as on admission and there 
was no scope for taking of ex parte evi- 
dence as done by the learned Subordi- 
nate Judge in the present case. Obvious- 
ly the learned Subordinate Judge adopted 
a procedure of his own which is not con; 
sistent with the scheme of O. 37 because 
such an ex parte hearing could be made 
only if the provisions of O, 37, R. 3 (4) 
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were followed. Admittedly in the pre- 
sent case no such procedure was ever 
followed by the plaintiffs so that the 
hybrid procedure adopted by the learned 
Subordinate Judge is not within the 
scheme of Order 37 of the Code, 

9. So far as the first point raised by 
Mr. Mukherji is concerned, we agree with 
Mr. Mukherji that Order 37 makes pro- 
vision laying down a special procedure 
for suits of the particular nature speci- 
fied by Order 37 Rule 1 (2) and such a 
procedure necessarily overrode the gene- 
ral procedure laid down by the Coda. 
Order 37 Rule 2 (1) provides what should 
be the contents of such a suit. Sub-r. (2) 
provides how the summons is to be 
served. Sub-rule (3) then provides as 
follows: 


"(3) The defendant shall not defend 
the suit referred to in sub-section (1) un- 
Iess he enters an appearance and in de- 
fault of his entering appearance the al- 
legations in the plaint shall be deemed 
to be admitted and the plaintiff shall be 
entitled to a decree for any sum, not 
exceeding the sum mentioned in the 
summons, together with the interest at 
the rate specified, if any, up to the date 
of the decree. and such sum for costs as 
may be determined by the High Court 
from time to time by rules made in thaf 
behalf and such decree may be executed 
forthwith”. 

10. Next follows Rule 3 of Order 37, 
the marginal note whereof is: ‘Procedure 
for the appearance of the defendant’. 
Since the main controversy between the 
parties is over the construction of this 
provision: we set out the provision as 
hereunder :— 


“3. (1) In a suit to which this Order 


. applies, the plaintiff shall, together with 


the summons under Rule 2, serve on the 
defendant a copy of the plaint and an- 
nexures thereto and the defendant may, 
at any time within ten days of such ser- 
vice, enter an appearance either in per- 


son or by pleader and, in either case, he’ 


shall file in Court an address for service 
of notices on him. 


(2) Unless otherwise ordered, all sum- 
monses, notices and other judicial pro- 
cesses, required to be served on the de- 
fendants, shall be deemed to have been 
duly served on him if they are left af 
the address given by him for such ser- 
vice, 

(3) On the day of entering the appear- 
ance, notice of such appearance shall 
be given by the defendant to the plain- 
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tiffs pleader, or, if the plaintiff sues in 


person, to the plaintiff himself, either by | 


notice delivered at or sent by a pre-paid 
letter directed to the address of the 
plaintiff's pleader or of the plaintiff, as 
the case may be, 

(4) If the defendant enters an appear- 
ance, the plaintiff shall thereafter 
serve on the defendant a summons for 
judgment in Form No. 4A in Appendix 
B or such other form as may be prescrib= 
ed from time to time, returnable not less 
than ten days from the date of service 
supported by an affidavit verifying the 
cause of action and the amount claimed 
and stating that in his belief there is no 
defence to the suit. 

(5) The defendant may, at any time 
within ten days from the service of such 
summons for judgment, by affidavit or 
otherwise disclosing such facts as may 
be deemed sufficient to entitle him to 
defend, apply on such summons for leave 
to defend such suit, and leave to 
defend may be granted to him uncon- 
ditionally or upon such terms as may 
appear to the Court or Judge to be just: 

Provided that leave to defend shall 
not be refused unless the Court is satis- 
fied that the facts disclosed by the de- 
fendant do not indicate that he has a 
substantial defence to raise or that the 
defence intended to be put up by the 
defendant is frivolous or vexatious: 

Provided further that, where a part of 
the amount claimed by the plaintiff is 
admitted by the defendant to be due 
from him, leave to defend the suit shall 
not be granted unless the amount so 
admitted to be due is deposited by the 
defendant in Court. 


(6) At the hearing of such summons 
for judgment :— 

(a) if the defendant has not applied 
for leave to defend, or if such applica- 
tion has been made and is refused, the 
plaintiff shall be entitled to judgment 
forthwith; or 

(b) if the defendant is permitted to 
defend as to the whole or any part of 
the claim, the Court or Judge may direct 
him to give such security and within 
such time as may be fixed by the Court 
or Judge and that, on failure to give 
such security within the time specified 
by the Court or Judge or to carry out 
such other directions as may have been 
given by the Court or Judge, the plain- 
tiff shall be entitled to judgment forth- 
with. ` 

(7) The Court or Judge may, for suffi- 
cient cause shown by the defendant, ex- 
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cuse the delay of the defendant in en- 
tering an appearance or in applying for 
leave to defend the suit.” 


11. According to Mr. Mukherji O. 37 
of the Code lays down a special proce- 
dure for the suits coming within its pur- 
view and the different provisions incor- 
porated in Rule 3 must be read together 
in the light of the said object of provid- 
ing for a special procedure to determine 
what constitutes ‘entering an appearance’ 
as contemplated by the said Rule, Mr. 
Mukherji contends that sub-rules (1) and 
(3) require that the defendant in enter- 
ing appearance must not only file in 
Court the address for service of notice 
on him but also give notice of such ap- 
pearance on the very day of entering 
appearance to the plaintiff in the manner 
specified by sub-rule (3). According to 
him, mere filing a Vakalatnama executed 
in favour of a lawyer should not be con- 
sidered to constitute ‘entering appearance’ 
because discharge of both the aforesaid 
obligations is a part of the act of appear- 
ance itself, Much emphasis is laid by 
Mr. Mukherji on the fact that unless 
such is the construction put to Rule 3 of 
Order 37, the very object of early dis- 
posal of suits governed by Order 37 would 
fail because in that event taking of 
other steps in’the suit consequent to the 
appearance as envisaged by the Rule 
would either fail or would be delayed. 
Reliance has been placed by Mr. 
Mukherji on the Full Bench decision of 
this Court in the case of Satish Chandra 
Mukerjee v, Ahara Prasad Mukerjee 
(1907) ILR 34 Cal 403, wherein the Full 
Bench approved the observation of Sir 
Ashutosh Mookherjee to the effect that 
the term ‘appearance’ not being defined 
by the Code ‘must always be understood 
in reference to the particular subject 
matter to which it relates, and the pur- 
pose or end to be answered by the ap- 
pearance has an important bearing in 
determining what is sufficient to con- 
stitute appearance in a particular case, 
Considered in that light, Mr. Mukherji 
contends that the very scheme of O. 37 
would be frustrated and the object of 
‘entering appearance’ would be rendered 
nugatory unless his construction of what 
constitutes ‘entering appearance’ be ac- 
cepted, 


12. Mr, Dasgupta, on the other hand, 
has drawn our attention to the provision 
of Order 3 Rule 1 which provides that 
any appearance may be made or done by 
the party in person or by his recognised 
agent or by apleader appearing on his be- 


368 Cal, 


half. Order 3 Rule 4 provides how a 
pieader can be appointed who may be 
authorised to enter appearance on behalf 
of a party. Our attention has also been 
drawn to Order 5 Rule 1 (2) which pro- 
vides how a defendant may appear on 
summons being served upon him. Ac- 
cording to Mr. Dasgupta though the 
term ‘appearance’ has not been defined 
by the Code the aforesaid provisions in- 
dicate what really constitutes appearance 
and Order 37 on its terms does 
not contemplate anything otherwise. 
According to him, Order 37, Rule 3 on its 
terms indicates that giving of appearance 
and furnishing of address are acts which 
are to follow entering of appearance s0 
that any default in that regard does not 
constitute non-appearance in law. Mr. 
Dasgupta further contests the suggestion 
that such a construction of Order 37, 
Rule 3 would frustrate its object by un- 
necessarily delaying the proceeding in 
the suit. 


13. We have carefully considered the 
rival contentions put forward before us 
in the light of the object behind the 
new scheme introduced in Order 37 and 
the material provisions in that regard, 
In our view we must look to the provi- 
sions in Order 37 to find out what real- 
ly constitutes ‘enters an appearance’, In 
that perspective the other provisions of 
the Code relied on by Mr. Dasgupta may 
not furnish us the correct guidance in 
finding out the import of the term. Mr. 
Mukherji relied on the marginal note 
in contending that all that is prescribed 
in the different sub-rules of Rule 3 hav- 
ing their bearing on the point was in- 
tended collectively to constitute ‘enters 
an appearance’, But in our view the 
marginal note in the present case fur- 
nishes no help, The marginal note to R.3 
of Order 37 is somewhat deceptive be- 
cause it is obvious on the terms of the 
different sub-rules of Rule 3 that all of 
these provisions are not provisions relat- 
ing to entering appearance. On the other 
hand on a careful reading of Rule 3 it- 
self it appears to us that the act of en- 
tering appearance is independent of ful- 
filling the two obligations provided for 
by sub-rules (1) and (3), which are to be 
fulfilled as and when the defendant enters 
an appearance. The defendant's filing in 
court an address for service of notice on 
him and his serving a notice of appear- 
ance on the plaintiff or his pleader are 
the acts which are to follow on his en- 
tering am appearance, and as such, does 
not constitute really an integral part of 
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the fact of appearance. We may agree 
with Mr. Mukherji that those are im- 
perative obligations and are required to be 
duly fulfilled with reasonable diligence. 


But we are unable to accept 
his contention that fulfilment of 
such obligations constitutes a part 
of the act of appearance. In 


the Full Bench decision relied on by Mr. 
Mukherji this court was considering 
whether an application by a pleader who 
is instructed only to apply for an ad- 
fjournment which is refused, is or is not 
an appearance within the meaning of 
the then provisions analogous to Order 9 
Rule 3 of the Code of Civil Procedure, 
There was difference of judicial opinion 
Bench only 
approved the earlier decision of this 
Court in the case of Cooke v. Equitable 
Coal Co, Ltd., (1904) 8 Cal WN 621 tak- 
ing the view that it is not so for the 
purpose of entertaining an application 
for restoration under provisions analo- 
gous to Order 9 Rule 9 or Rule 13 of the 
Code of Civil Procedure. It is indeed 
true that the Full Bench approved the 
observation of Sir Ashutosh Mookherjea 
made in the order of reference which is 
relied on by Mr. Mukherji but on the 
scheme of the amended provisions of 
Order 37 Rule 3 or on its present con- 
text we are unable to hold that fulfill- 
ing the two obligations referred to here- 
inbefore by the defendant constitutes or 
was intended to constitute a part of the 
act of entering appearance. We are un- 
able to agree with him that construing 
the words ‘enters an appearance’ in a 
manner otherwise than as contended 
for by him would frustrate the very 
obiect of the special procedure prescrib- 
ed by O. 37. In our opinion even if we 
hold — as we would prefer to do — that 
fulfilling those obligations are conditions 
subseauent to the act of appearance that 
would not materially impair implemen- 
tation of the scheme now introduced by 
Order 37 because the plaintiff can always” 
pray for a summary judgment under sub- 
rule (4) of Rule 3 when the defens 
dant appears irrespective of whether 


those obligations have been fulfilled or 
not and further because in the event the 
defendant fails to fulfil those obligations 
with reasonable care and diligence im- 
pairing such a right of the plaintiff if 
would always be open to the court to 
strike out appearance for non-fulfilment 
of those obligations and then proceed to 
dispose of. the suit in the manner pre- 
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scribed by Order 37 Rule 2 (3). Mr. 
Mukherji contended that in the absence 
of any provision for imposing any such 
penalty the court would not have any 
jurisdiction to strike out the appearance 
if the appearance is once entered, But 
in our view such a power is always in- 
herent in the court irrespective of whe- 
ther there is any special provision there- 
for for giving effect to the provisions of 
the Code itself. On the scheme of R., 3 
fulfilment of the said two obligations by 
the defendant are intended to facilitate 
the plaintiff in applying for a summary 
judgment under sub-rule (4) but exercise 
of such a right by the plaintiff is not 
entirely dependant thereon. Hence on the 
context and on the scheme of Rule 3 it 
cannot be said that the legislature in- 
tended fulfilment of those obligations by 
the defendant to be a part of his act of 
appearance. That being our view we 



















n November 16, 1979, on the view that 
the defendants had not entered appear- 


Rule 3, sub-rules (4), (5) and (6). 


14. It appears that the revised provi- 
sions of Order 27, Rule 3 were drafted 
in the light of the provisions.of Order 12, 
Rules 1, 3 and 4 of the English Rules of 
the Supreme Court (Revision) 1962 (See 
Annual Practice 1965), Under those pro- 
visions defendant is to enter appearance 
by properly completing a memorandum 
of appearance (Rule 1 (3)) which again 
must specify the address of the defen- 
dant or his Solicitor as the case may be 
(Rule 3 (3)). The defendant is also re- 
quired to serve by post a copy of the 
memorandum of appearance on the 
plaintiff (Rule 4 (2)). But even under 
those rules serving a copy of the memo- 
randum of appearance on the plaintiff is 
an act subsequent to entering appearance 
and Rule 3 (5) indicates that furnishing 
of the address is collateral to the act of 
appearance and Order 2, Rule 1 makes 
it clear that any non-compliance with 
those provisions does not render the pro-, 
ceeding void. Therefore, the irregularity 
in appearance as envisaged by Order 37, 
Rule 3, considered even in the light of 
those rules on: which it is substantially 
based. does not render the appearance a 
nullity as suggested by Mr. Mukherji. 


. 15. Next we proceed to consider the 


second point raised. by Mr. eis Ac- 
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cording to Mr, Mukherji ‘in allowing an 
application under Order 37, Rule 4 of the 
Code of Civil Procedure, as was done in 
the present case, the court is not only 
required to find special circumstances for 
recalling the ex parte decree but the 
court is, further required to determine 
whether the defendant has any substan- 
tial defence to raise in the suit or not. 
According ‘to Mr. Mukherji it is so be- 
cause by the order to be passed on an 
application under Order 37, Rule 4, the 
Court is not only to set aside the ex 
parte decree but also to grant leave to 
defend. We. feel no hesitation in agree- 
ing with Mr. Mukherji on this point for 
the simple reason that the Code never 
contemplated that such an ex parte 
decree should be set aside only to en- 
able the court to pass an ex parte decree 
once again the defendant having no sub- 
stantial defence to the suit itself. It has 


. been strongly contended by Mr. Mukherji 


that in the present case the learned 
Judge in passing the impugned order 
never went into the question and the 
order is silent on the point as to whether 
the defendant should be given leave to 
defend or not, Though attractive we are 
unable to accept this contention of Mr. 
Mukherji for the simple reason that 
though in form the application dealt with 
by the learned Judge in the trial court 
in the present case was not one really 
under Order 37, Rule 4 in its substance. 
Order 37, Rule 4 in our view contem- 
plates the decree to be one otherwise 
made in accordance with Order 37. On 
our findings in the present case, the ex 
parte decree was not passed in accord- 
ance with the provisions of Order 37. Ob- 
viously, therefore, the application was 
really one invoking the jurisdiction of 
the court to rectify its own defect so that 
Rule 4 of Order 37 does not strictly ap- 
ply on its terms, 


16. In the result, both the points rais- 
ed by Mr. Mukherji.must fail and they 
being overruled we dismiss the revision 
application and affirm the orders im- 
pugned, l 


-B, €. CHAKRABARTI, J. :— I agree. 


Petition dismissed. 
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CHITTATOSH MOOKERJEE AND 
B. N. MAITRA, JJ. 


Sm. Sulekha Bairagi, Appellant v. Prof. 
Kamala Kanta Bairagi and another, Re- 
spondents. 

A. F. O. D. No. 411 of 1976, D/- 12-5- 
1980. 

(A) Hindu Marriage Act (25 of 1955), 
S. 13 (1) (i) — Adultery — Corroboration 
to husband’s bare statement necessary. 

(Para 8) 

(B) Marriage Laws Amendment Act 
(1976), S. 39 (1) — Amendment though 
affecting substantive rights has retrospec- 
tive effect. (Para 13) 


(C) Hindu Marriage Act (25 of 1955), 
S. 10 (1) (b) and S. 13 (1) (ia) — Cruelty 
~ Nature of — Effect of Marriage Laws 
Amendment Act (1976) does not change 
the position. 


According to the provisions of S. 10 (1) 
(b) of the unamended Act it was neces- 
sary for the petitioner to prove that the 
cruelty was of such a character as to 
cause a reasonable apprehension in his 
mind that it will be harmful or injurious 
for him to live with the other party. The 
amended S. 13 (1) (ia) says that a decree 
for divorce can be passed if the other 
party has, after the solemnization of the 
marriage, treated the petitioner with 
cruelty. The position of law is still the 
same though the amending Act of 1976 
has come into force. Even after the 
amendment cruelty simpliciter will not 
suffice. The petitioner will have to prove 
that the cruelty is of a nature as to give 
rise to a reasonable apprehension in his 
mind that it will be harmful or injurious 
for him to live with the other party. 
Ordinarily a single act of violence is not 
sufficient for the purpose. But it is pos- 
sible in the particular circumstances even 
for a single act of a grossly violent char- 
acter to constitute legal cruelty. 


(Para 15) 

(D) Marriage Laws (Amendment) Act 
(68 of 1976), S. 39 (b) — Relief available 
under amended law — Cannot he grant- 
ed unless prayed for and petition amend- 
ed accordingly. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1980 Cal 1: (1979) 2 Cal LJ 383 ee 


AIR 1979 Guj 98 4 
AIR 1975 SC 1534 14 
AIR 1970 Cal 266 4 
AIR 1965 SC 364 4 
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Sulekha v. Kamala Kanta 


ALR. 
AIR 1961 Punj 125 15 
AIR 1960 SC 936 13 
AIR 1955 SC 566 7 
AIR 1938 Bom 81 15 


AIR 1936 All 537: 1936 All LJ 594 7 
Mihir Kumar Roy and Probir Kumar 
Samanta, for Appellant; S. P. Roy Chow- 


‘dhury and Ashoke K. Maity, for Respon- 


dents. 


B. N. MAITRA, J.:— Petitioner has 
asked for divorce on the ground of his 
wife’s adultery and alternatively for 
judicial separation on account of her 
cruelty. His allegation is that in the 
middle of May, 1959, he was married to 
Sulekha, respondent No. 1, according to 
Hindu rites. Since then they have been 
residing at Bangaon. He is a professor of 
Dina Bandhu Maha Vidyalaya College of 
that place. From the beginning she had 
no liking for him. During the last four 
years the relations between the two be- 
came strained. She often used to go out 
of the house with co-respondent No. 2, 
Biswanath. On the 13th September, 1970, 
at about 10 p. m., he went to his house, 
opened the closed door for it was wn- 
bolted from within and found that 
Sulekha was in a compromising position 
with Biswanath. At his sight Sulekha be- 
came very angry and gave orders to 
Biswanath to do away with him. Biswa- 
nath picked up the bolt of the door and 
struck him on the head with it. He suf- 
fered grievous hurt, informed the police 
and was hospitalised. He was detained 
there for 21 days. A criminal case is 
pending against her and Biswanath over 
that incident. When he was in the hospi- 
tal Sulekha did not go there to see him. 
After that incident he became very much 
afraid and for fear of his life he was 
compelled to live elsewhere in a rented 
house. On the request of his father-in- 
law he did not institute the suit for he 
wanted to give her a chance to mend her 
ways. But she has been living in adultery 
with Biswanath and other unknown per- 
sons. 

2. Respondent No. 1 filed a written 
statement denying the petitioners alle- 
gations. It has been alleged, inter alia, 
that on that night of the 13th Sept. 1970, 
the petitioner suddenly appeared before 
her and asked her to sign on a paper 
Signifying her consent to his marriage 
with some other woman. She declined to 
comply with the request. Thereupon the 
petitioner flew into a rage and slapped 
her. All of a sudden, he fell down and 
sustained an injury in the head. She did 
not treat the petitioner with cruelty, 
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When he was hospitalised, she used to go 
there and nurse him. 


‘3. The learned Additional District 

Judge stated that the story of commis- 
<- sion of adultery was not proved. He be- 
lieved that Biswanath inflicted injury on 
the petitioner’s head at her instance. So, 
on the ground of cruelty he passed a 
decree for judicial separation against re- 
spondent No. 1. Hence this appeal by the 
wife, 


4, It has been contended on behalf of 
the appellant that in view of the provi- 
sions of S. 23 (1) (d) of the Hindu Mar- 
riage Act, the petitioner is bound to ex- 
plain the unreasonable delay of about 
three years and a half in filing the pre- 
sent suit. Reference has been made to 
the cases reported in AIR 1965-SC 364 
and AIR 1979 Guj 98. The delay has not 
been explained and hence the suit will 
fail on that ground. The petitioner has 
come up with the story of cruelty on a 


solitary occasion. The single act of 
cruelty is not sufficient. It cannot be 
believed that Biswanath would commit 


sexual intercourse with her at that hour 
of the night, while the petitioners 
mother and their five children were liv- 
ing in that house. The learned Additional 
District Judge rightly disbelieved that 
story. Reference has also been made to 
the case reported in AIR 1970 Cal 266. 
It is true that the petitioner filed a cri- 
minal case against the respondents and 
both of them were convicted by the 
trial court. Biswanath did not move this 
Court against the order of conviction. 


But Sulekha came up in revision. Her 
revisional application was allowed by 
the High Court and she earned an ac- 


quittal. It cannot be believed that Biswa- 
nath assaulted him at her instance. 
There was a scuffle. The petitioner fell 
down and sustained the injury in the 
head. The true version of the incident 
has been kept back from the court by 
the parties. 

5. It has been urged on behalf of the 
husband respondent No. 1 that the Hindu 
Marriage Act was amended by the Mar- 
riage Laws (Amendment) Act 68 of 1976. 
S. 39 (1) of the amending Act shows that 
all the amendments apply to pending 
cases and such amendment is retrospec- 
tive in operation. Previously, according 
to the provisions of S. 10 (1) (b), it was 
necessary to prove that the petitioner 
had treated the respondent with such 
cruelty as to cause a reasonable appre- 
hension in the mind of the respondent 
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that it would be harmful or injurious for 
the latter to live with the other party. 
According to cl. (i) of sub-sec. (1) of 
S. 13 of the amended Act, a divorce 
could be granted if the other party was 
living in adultery. But after the amend- 
ing Act of 1976 came into force, it is no 
longer necessary to prove that the party 
concerned was living in adultery. In 
view of cl. (i) of sub-sec. (1) of S. 13 of 
the amending Act it has to be proved 
that the other party has, after the solem- 
nization of the marriage, had voluntary 
sexual intercourse with any person other 
than his or her spouse. Since there has 
been a radical change in the law by the 
amending Act of 1976, the petitioner has 
filed a cross-objection. The Court should 
consider the probability of the matter 
because it is clear from the evidence that 
Biswanath was present in the petitioner’s 
house on that night at 10 O’clock. That 
fact itself shows that the allegation of 
adultery is true. The petitioner is not 
supposed to sustain such injury in the 
head by a mere fall on the muddy 
ground. The court will believe the alle- 
gation of cruelty and find that Biswa- 
nath actually gave him a hit on the head 
with the bolt of the door at Sulekha’s 
instigation. 

6. The case of the alleged delay may 
be dealt with first. It is common ground 
that the husband did not take things ly- 
ing down because after sustaining such 
injury an information was given to the 
police straightway and the criminal case 
initiated. The Magistrate convicted both 
the respondents. Biswanath did not move 
the High Court, but Sulekha did and was 
successful. Mr. Roy appearing on her be- 
half has not filed the judgment of the 
revisional case. 


7. Let it be seen what will be the 
effect of such acquittal. After following 
the Privy Council case reported in 17 
Weekly Reporter 283, it has been stated 
by Harries, C, J. and Singh, J, in the 
Bench case in AIR 1936 All 537 that the 
judgment of the criminal court is rele- 
vant only to show the fact of acquittal 
and nothing else. That judgment is in no 
way binding on the civil court, which 
must hear both the parties and decide 
the case itself. Of course, that was a case 
for recovery of damages for malicious 
prosecution. B. P. Sinha, C. J., has stated 
in the case of Anil Behari Ghosh v. Sm. 
Latika Bala Dassi in AIR 1955 SC 566, 
that the judgment of the criminal case 
is relevant to show that it resulted in 
conviction and sentence. It is not the evi- 
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dence of the fact that the son was the 
testator’s murderer in -that case. That 
fact of murder by. the ‘son will have to 
be decided on the evidence on record, 
vide the observations at page 571 of the 
report. So in spite of her acquittal the 
correct state of affairs will have to be 
considered by this Court. P. W. 1 Kamala 
Kanta is the petitioner. He has stated 
that he wanted to institute the suit for 
divorce. But due to the persuasion of 
his father-in-law he did not file that suit 
because he decided to give a chance to 
the wife to rectify herself. But she did 
not avail of that chance and hence he 
was compelled to institute the suit. 
O. P. W. 2 Swapan says that the peti- 
tioner told Sulekha to get over her mis- 
conduct. Since he made no delay in in- 
forming the police and getting the cri- 
minal case filed, we are of opinion that 
there was no unreasonable delay and the 
alleged lapse of three and a half years 
has been sufficiently explained by him. 

8 Now, we shall deal with the ques- 
tion of alleged adultery because the 
husband has filed a cross-objection. Re- 
garding this, we are getting only the un- 
corroborated testimony of P. W. 1 
Kamala Kanta. This is a serious allega- 
tion and Court will call for corroboration 
of the statement of the husband. The 
probabilities are against him because his 
evidence shows that the door though 
shut, was unbolted. His mother and five 
grown-up children were present in that 
house at that hour of the night. So, in 
the normal course it cannot be believed 
that on the 13th Sept. 1970, at 10 p.m. 
Biswanath was actually committing 
sexual intercourse with her leaving the 
door unbolted. We, therefore, hold that 
this part of the petitioner’s allegation 
was not proved by clear and cogent evi- 
dence. 


§. Then about the case of cruelty. The 
evidence of P. W. 1, Kamala Kanta shows 
that Sulekha told Biswanath to finish 
him. Biswanath hit him on the head with 
the bolt of the door, thus he sustained 
injury and he was hospitalized. He had 
to remain in hospital for more than 
twenty days. His version of sustaining an 
injury on the head has been corroborat- 
ed by P. W. 2 Amiya and P. W. 3 Pan- 
chanan. Both of them are disinterested 
and natural witnesses to the occurrence. 
On behalf of the appellant there has been 
no criticism ‘of the evidence of the last 
2 P. Ws. : 

10. - Sulekha, O. P. W. 4, and Biswa- 
nath,O.- P. W. 5, denied the story of.the 
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hitting or of instigation by her.: But it 
cannot be believed that the petitioner 
slipped on the muddy ground and sus- 
tained such injury on the head. In such 
circumstances we are disposed to believe 
the evidence of the P. Ws. and find that 
the story of hitting by Biswanath on the 
head at the instigation of Sulekha is true 
and there was cruelty on her part. 

- 11. It has to be seen whether such 
cruelty is sufficient to grant relief ac- 
cording to the provisions of the Hindu 
Marriage Act. 

12. Let us consider if the amending 
Act of 1976 is retrospective in operation. 
The relevant portions of sub-secs. (1) and 
(2) of S. 39 of the amending Act read as 
follows:— 

“39. Special provision as to pending 
cases— 


(1) All petitions and proceedings in 


causes and matters matrimonial which 
are pending in any court at the com- . 
mencement of the Marriage Laws 


(Amendment) Act, 1976, shall be dealt 
with and decided by such courts— ; 

(i) if it is a petition or. proceeding 
under the Hindu Marriage Act, then so 
far as may be, as if it had been originally 
instituted therein under the Hindu Mar- 
riage Act, as amended by this Act; 

(2) In every petition or proceeding to 
which sub-sec. (1) applies, the -court in 
which the petition or proceeding is pend- 
ing shall give an opportunity to the par- 
ties to amend the pleadings in so far as 
such amendment is necessary to give 
sub-sec. (1), 
within such time as it may allow in this 
behalf and any such amendment may 
include an amendment for conversion of 
a petition or proceeding for judicial 
separation into a petition or proceeding, 
as the case may be, for divorce.” 


13. K. C. Das Gupta, J. has stated in 
the case of Mahadeolal Kanodia v. Ad- 
ministrator General of West Bengal, re- 
ported in AIR 1960 SC 936 that substan- 
tive rights are ordinarily prospective and 
they are retrospective only if by express 
words or by necessary implication the 
Legislature has made them retrospective. 
The intention of the Legislature has t 
be gathered from the words used by it. 
The words used in cl. (i), sub-sec. (1) of 
S. 39 of the amending Act are clear. The 
expression “as if it had been originally, 
instituted therein under the Hindu Mar- 
riage Act,.as amended by the Act” is a 
clear pointer that the amendment is re- 
trospective -in operation, and we find 


accordingly. In the case of Debi Bhaduri __ 
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v. K. Bhaduri (1979) 2 Cal LJ. 383: 
(AIR 1980 Cal 1) (FB) it has been stated. 
that that section has retrospective effect. 

14. Of course, both the sides have re- 
ferred to some decisions of different High 
Courts on this, Since there is a decision 
of the Supreme Court, we may refer to 
that decision only. In the well-known 
case of Dr. N. G. Dastane v. Mrs. 5. Das- 
tane, AIR 1975 SC 1534, Mr. Justice 
Chandrachud has held that cruelty need 
not be proved beyond reasonable doubt. 
Unlike English law, it is not necessary 
that the cruelty must be of such a char- 
acter as to cause danger to life, limb or 
health as to give rise to a reasonable ap- 
prehension of such a danger. 

15. It has already been indicated that 
according to the provisions of S. 10 (Ð 
(b) of the unamended Act it was neces- 
Sary for the petitioner to prove that the 
cruelty was of such a character as to 
cause a reasonable apprehension in his 
mind that it will be harmful or injuri- 
ous for him to live with the other party. 
The amended S. 13 (1) (ia) says that a 
decree for divorce can be passed if the 
other party has, after the solemnization 
of the marriage, treated the petitioner 
with cruelty. It has been urged for the 
respondent that after such radical 
amendment, mere cruelty is enough to ask 
for divorce. It is no longer necessary to 
prove that the cruelty in question is of 
such a nature as to cause a reasonable 
apprehension in the petitioners mind 
that it will be harmful or injurious for 
him to live with his wife. We are of 
opinion that the position of law is still 
the same though the amending Act of 
1976 has come into force. Even after the 
amendment cruelty simpliciter will not 
suffice. The petitioner will have to prove 
that the cruelty is of a nature as to give 
rise to a reasonable apprehension in his 
mind that it will be harmful or injurious 
for him to live with the other party. 
Ordinarily a single act of violence is not 
sufficient for the purpose, But it is pos- 
sible in the particular circumstances even 
for a single act of a grossly violent char- 
acter to constitute a legal cruelty. The 
‘principles discussed in the cases in AIR 
1938 Bom 81 and AIR 1961 Punj 125 may 
‘be referred to. 

16. There is another important aspect 
of the case, After that incident of beat- 
ing, the petitioner did not return home, 
‘where respondent No. 1 has been living 
with her five children. He has been liv- 
ing elsewhere in a rented house at Ban- 
gaon: The question arises, why. he.. has 
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been so living elsewhere. and not resid- 
ing .in his own house with his children. 
Of course, O. P. W. 4, Sulekha, has stated 
in her evidence that previously her hus- 
band had illicit connexion with one 
Dipali and now he has been living sepa- 
rately with one Jaya, who is the daugh- 
ter of a maid-servant. She has been 
sought to be corroborated by the other 
O. P. Ws. 1 to 3. O. P. W. 1 Madhusudan 
has been constrained to admit in his 
cross-examination that he does not recall 
in which year or month he saw the peti- 
tioner visit Jaya. O. P. W. 2 Swapan says 
that the petitioner moved about with 
Dipali and Jaya. He calls Biswanath 
brother. Like the O. P. W. 4 Sulekha, 
her father (O. P. W. 3 Nandan Adhikari) 
is an interested witness. The learned 
Judge rightly rejected their testimony. 
17. This has been denied by P. W. 1 
Kamala Kanta. He is a double M. A. and 
professor of a college at Bangaon. We 
are not inclined to believe her version 
in this respect because her statement has 
not been corroborated by clear and co- 
gent evidence. The fact that after - that 
night, the petitioner did not live in that 
house, goes a long way in establishing 
his case that he was apprehensive of his 
safety. Previously there was an act of 
grossly violent character. There is a rea- 
sonable apprehension in his mind that it 
will be harmful -for him to live with the; 
respondent -in his own house for such! 
violence may be repeated. P. W. 1, 
Kamala Kanta, has stated that when he 
was detained in the hospital for more 
than twenty days, Sulekha did not care 
to go to him. Perhaps the criminal case 
would have been compounded if she had 
gone there to see her husband. This lays 
bare her mental attitude and proves 
that Sulekha is actually guilty of cruelty 
towards her husband. In the facts and 
circumstances of the case, we accept the 
petitioner’s version and hold that on the 
ground of cruelty the learned Additional 
District Judge rightly passed a decree. 
_ 18 According to sub-sec. (2) of S. 39 
of the amending Act 68 of 1976, the 
petitioner is required to pray for amend- 
ment of the petition and ask for divorce 
instead of judicial separation. But no 
such petition was filed for conversion and 
for amendment with a view to granting 
a decree for divorce. Consequently in 
spite of the provisions of S. 13 (1) (ia), 
we cannot grant a decree for divorce on 
the ground of cruelty. 


19. No argument has been advanced 


, regarding the custody. of the children. or ` 
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their maintenance. 
are left open. 

20. The appeal is, therefore, dismiss- 
ed. The cross-objection is also dismissed. 
There will be no order as to costs re- 
garding both. 


So, these questions 


CHITTATOSH MOOKERJEE, J.:— I 
agree. 
Appeal and cross-objection 
dismissed. 
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Dr. Saroj Kumar Sen, Appellant v. 
Dr. Kalyan Kanta Ray and another, Re- 
spondents. 


A. F. O. D. No. 371 of 1976 (with Cross- 
objection), D/- 17-9-1980. 


(A) Hindu Marriage Act (25 of 1955), 
S. 13 (1) (i) — Divorce on ground of 
adultery -—— Evidence — Standard of 
proof — Divorce being a Civil Proceeding 
analogies of Criminal Law are not apt — 
Adultery can be proved by preponder- 
ance of probability. AIR 1974 Cal 61 and 
AIR 1970 Cal 38 held ne longer good law 
in view of AIR 1975 SC 1534. Case law 
discussed, (Paras 9, 33) 


(B) Hindu Marriage Act (25 of 1955) 
{as amended by Act 68 of 1976), Ss. 10, 
13 (1) (i), 23 (1) (b) — Marriage Laws 
(Amendment) Act (68 of 1976), S. 39 (2) 
— Husband’s petition for judicial sepa- 
ration or divorce before 1976 amendment 
— Decree for judicial separation on 
ground of commission of adultery by 
wife passed — Adulterer’s appeal — 
Cross-objection by husband seeking de- 
cree for divorce — Held that though no 
amendment of husband’s petition for con- 
verting it into divorce petition was ne- 
cessary an automatic decree for divorce 
could not be passed — On account of 
change of law under S. 13 (1) (i) by .1976 
amendment, the case must be sent back 
to trial court for arriving at a decision 
whether after decree for judicial sepa- 
ration parties have resumed cohabitation 
and if there has been any condonation 
by husband. (Paras 36, 37) 
Cases Referred: Chronological Paras 
AIR 1980 Cal 1: (1978) 2 Cal LJ 383 ŒS) 

5 
AIR 1980 Cal 370: (1980) 2 Cal LJ 82 35 
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AIR 1977 Cal 193 35 

AIR 1975 SC 1534 9 
AIR 1974 Cal 61: 77 Cal WN 944 (SB) 

6, 9 

AIR 1970 Cal 38 6, 9 


1966 AC 643: (1966) 2 WLR 634: (1966) 
1 All ER 524, Blyth v. Blyth 6, 9 
AIR 1965 SC 364 26 
AIR 1958 SC 441 : 
(1951) 1 All ER 124: 1951 AC 391: 208 
LT 84, Preston-Jones v. Preston-Jones 
9 
¥935 AC 462: 104 LJ KB 433: 153 LT 
232, Woolmington v. Director of Public 
Prosecution 9 
AIR 1925 Bom 231 (SB) 6 
Samir K. Mukherjee, for Appellant; 
B. C. Dutta and A .K. Sen Gupta, for Re- 
spondents. 
B. N. MAITRA, J.:— The petitioner 
has alleged that on the 16th August, 1959, 
he was married to the respondent No. 1, 


Devika Roy, according to the Hindu rites ` 


in Calcutta. After the marriage, two 
children were born. From April to Nov- 
ember, 1969, while he lived in his quar- 
ters at Rishra, he had to leave Rishra for 
Caleutta in connexion with his official 
duties at 8 a.m. and return home at 
about 7-30 p.m. The co-respondent, Dr. 
Saroj Sen, is the Medical Officer of the 
Alkali and Chemical Corporation of 
India, where the petitioner is employed 
as Project Manager. Dr. Sen used to 
treat the members of his family from 
1966 to 1969. On the morning of 6th Nov- 
ember, 1969, all of a sudden he returned 
to Rishra. On that date, Dr. Sen commit- 
ted adultery with his wife in that quar- 
ters. The two children were taken away 
by their ‘Ayah’ under the direction of 
Devika. So, he began to suspect them 
until to be sure about the same subse- 
quently. Dr. Sen committed adultery 
with Devika from April, 1969, and has 
been living in adultery with her. On the 
15th November, 1969, he along with his 
family members shifted to his quarters 
at 4 Aftab Garden, Alipore, Calcutta. 
Devika was then reluctant to leave 
Rishra. She lost all interest‘in the family 
including her children. Ultimately, she 
admitted that she had committed adultery 
with Dr. Sen. On the 16th December, 
1969, she left the matrimonial home at 
Alipore. She also wrote letters admitting 
her guilt. Thereafter the petitioner did 
not share the bed with her. He did not 
make any connivance with her or con- 
done such adultery. There is no collu- 
sion between the parties. The suit is for 
divorce and alternatively for judicial 


’ 


y 


‘on the 5th February, 


1980 


separation and also for the 
the children. 

2. Respondent No. 1, Devika Roy, fil- 
ed a written statement denying the peti- 
tioner’s allegations. It has been alleged, 
inter alia, that the petitioner had illicit 
relationship with their ‘Ayah’ and his 
cousin. There is collusion between the 
petitioner and Dr. Sen and they have 
been trying to get rid of her. She was 
tortured by the petitioner and ultimate- 
ly, driven out of the house at Alipore. 
The petitioner insisted on her taking part 
in the dance in the Officers’ Club. She 
did not agree to that proposal and a 
Quarrel ensued between them. Dr. Sen 
used to visit their quarters. She request- 
ed the petitioner to ask Dr. Sen not to 
come to their quarters. But the former 
took no steps and began to abuse and 
torture her. After she had been driven 
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custody of 


out by the petitioner, his sister, Smt. 
Kamala Sen Gupta, and her husband 
came to her father’s house and stated 


that they would try for reconciliation if 
she wrote a letter to the petitioner ad- 
mitting that she had committed adultery 
with Dr. Sen. She did not agree to that 
proposal. But her father prevailed upon 
her to do so and thereby on the 30th 
December, 1969, she wrote such a letter 
to her husband according to the dictation 
of Smt. Kamala Sen Gupta. But she did 
not receive any reply. According to the 
instruction of her father, on the 10th 
January, 1970, she again wrote a letter 
to her husband. But there was no res- 
ponse from his end. Her father was ail- 
ing and she felt much perturbed. Then 
1970, she again 
wrote a letter to the petitioner. But 
no response came from her husband. On 
the 26th or 27th February, 1970, Kamala 
Sen Gupta and her husband came to her 
father’s place and told her that the first 
letter written by her had been missing 
and so, another letter was necessary. 
According to their request, and according 
to the instruction of her father, she 
wrote another letter to her husband. 

3. Co-respondent No. 2 also put in a 
written statement and has stated that the 
suit is a collusive one. He did not com- 
mit any such adultery. 


4, The learned Additional District 
Judge has believed the petitioner’s ver= 
sion and held that the case of commission 
of adultery is true. Devika also made 
voluntary admissions and wrote letters 
of her own accord. There was no collu- 
sion between the husband and wife. But 
she was not living in adultery with Dr, 
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Sen. Thus, he gave a decree for judicial 
separation and not for divorce. 

5. Hence this appeal by Dr. Sen. The 
petitioner has also filed a cross-objection 
asking for divorce. 

6. It has been argued by Mr. Samir 


Mookerjee on behalf of the appellant 
that everything was managed by the 
husband and wife to put Dr. Sen to 


trouble. Collusion is a fraudulent design, 
a secret understanding between the hus- 
band and wife. Dr. Sen visited the peti- 
tioner’s quarters purely on professional 
call and not to satisfy his lust or to make 
love with Devika. Reliance has been 
placed on some decisions of this Court 
including those of Subrata v. Dipti in 
77 Cal WN 944: (ATR 1974 Cal 61) and 
of Sachindranath v, Nilima reported in 
AIR 1970 Cal 38. The last case shows 
that the House of Lords has stated in the 
case of Blyth v. Blyth in 1966 AC 643 
that the standard of proof is preponder- 
ance of probability in cases of condona- 
tion and connivance and beyond reason- 
able doubt in cases of adultery and the 
like. We shall later point out what was 
actually stated in Blyth’s case. The case 
of White v. White in AIR 1958 SC 441 has 
been cited to show that in such cases, 
the husband is required to establish his 
case beyond reasonable doubt. This test 
has not been satisfied because at best, 
Dr. Sen had an opportunity to make 
love with Devika. Halsbury’s Laws of 
England, 3rd Edition, Vol. XII, pages 237 
and 238, show that the evidence of oppor- 
tunity does not lead to an irrebuttable 
presumption that adultery has been com- 
mitted. We shall subsequently show what 
is the latest view of Halsbury on this. It 
has also been stated that the evidence of 
P. W. 6, Kalyan Kanta Roy, petitioner 
cannot be believed. His gardener, P. W. 5, 
Panchu Gopal Dutta, and P. W. 10, 
Saraju Haldar, Ayah-cum-Cook, are in- 
terested witnesses. D. W. 1, Devika, has 
stated that the alleged admissions had 
been extracted from her by hoodwinking 
her. There is no corroboration of her 
alleged admissions. The case in AIR 1925 
Bom 231 (SB) has also been cited. 


7. It has been stated on behalf of the 
petitioner-respondent that there is satis- 
factory evidence on his behalf to show 
that Devika committed adultery with Dr. 
Sen and the incident of the 6th Novem- 
ber, 1969, is true. The letters, Ext. 3 
series, were voluntarily written by the 
wife. Even her father, D. W. 6, Jyotir- 
moy Roy, tried for a settlement. Terms 
had been imposed on her, But she did 
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not agree’to abide by the same. On the 
8th December, 1969, she came from Ali- 
pore to Rishra and met Dr. Sen. On the 
15th December, 1969; she confessed about 


her guilt and on the next day, she volun-- 


tarily left the husband’s home. 


8. Regarding the cross-objection, it 
has been urged that since the case of 
adultery has been proved, in view of sub- 
sections (1) and (2) of Section 39 of the 
Marriage Laws (Amendment) Act, 68 of 
1976, a decree for divorce has to be pass- 
ed in this appeal as a matter of course. 

9. At the outset let us deal. with the 
point of law. Halsbury’s Laws of Eng- 
land, 4th Edition, Vol. XIII, para 563 
says that adultery must be proved to 
the satisfaction of the Court, that is on 
a preponderance of probability. But the 
degree of probability depends on the 
subject matter and in proportion as the 
offence is grave, so ought the proof to be 
clear. The divorce is a civil proceeding 
and the analogies of criminal law are 
not apt. Now, this is not a criminal case. 
In a criminal case, there is a presump- 
tion of innocence in the accused’s favour. 
In spite of the provisions of Section 3 of 
the Indian Evidence Act, such presump- 
tion of innocence of an accused has been 
imported into the Indian Criminal Law 
from the English law. In the well-known 
case of Woolmington v. Director of 
Public Prosecutions reported in 1935 AC 
462, it has been stated that throughout 
the web of the English Criminal Law one 
golden thread is always to be seen, that 
is the duty of the prosecution to prove 
the prisoner’s guilt. But there is no such 
law in regard to our civil proceedings. 
Section 3 of the Indian Evidence Act will 
clinch the issue on this for it says when 
a fact is proved, disproved and not 
proved. That Act nowhere says that a 
civil Proceeding has to be proved beyond 
reasonable doubt. Of course. relying on 
the case of Preston Jones v. Preston 
Jones reported in (1951) 1 All ER 124, 
it has been stated in the case of White 
v. White in AIR 1958 SC 441 that in 
eases of adultery, the petitioner must 
prove his case to the hilt. In England 
previously a view was taken that such 

jeases must be proved beyond reasonable 
doubt. Then inthe case of Blyth v. Blyth 
(1966 AC 643) (supra) the House of Lords 
has held by a majority that regarding 


divorce or the bars to divorce like con- 


nivance or ċondonation, like any other 
civil case, the petitioners case must be 
proved by a preponderance ` of probabi: ` 


lity. In“ the case of Dastane v. Dastane 
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‘has corroborated’ her statement. 


A. ï. R. ” 


AIR 1975 SC 1534 at p. 1540, this: aspect 
of standard of proof was discussed by thej 
Supreme Court and it was held that suchi.. 
cases need not be-proved to the hilt. In}- 
these types of cases, this is the latest]. 
position of law in England and in India 

as well. Consequently, the views ex- 

pressed in the cases of Sachindra v.f 
Nilima (AIR 1970 Cal 38) (supra) and of 

Subrata v. Dipti (AIR 1974 Cal 61) 

(supra) are no longer good law. There- 

fore, it is now necessary to see, if the 

case of adultery has been proved and|: 
whether the test of preponderance of 

probability satisfied. 

10. Let us now deal with the first 
chapter of the case because P. W. 6, 
Kalyan Kanta Roy, petitioner, has stated 
that from April, 1969 onwards, he was. 
working in the Head Office at 34, Chow-. 
ringhee Road, Calcutta, and he used to 
attend his Calcutta Office from Rishra- 
and for that purpose, he would leave his 
quarters by 8 a.m. and return to Rishra 
round about 7-30 p.m. In the matrimonial 
cases, the most natural and competent 
witnesses are the members of the family. 
The petitioner’s family was then compos- 
ed of his wife and two children. The lat- 
ter are only child witnesses and natural~ 
ly, they were kept back from the. wit- 
ness box. The next natural witness is 
their ‘Ayah’, P. W. 10, Saraju Haldar. 
She has stated that Dr. Sen visited the 
péetitioner’s quarters for about 7 or 8 
months. Every time ‘Bowdi’ (Devika) 
used to close the door from inside after 
Dr. Sen entered into the room. Dr. Sen 
visited her on many occasions at about 
9/9-30 a.m. after ‘Dadababu’ (petitioner) 
had left for office and she used to go out 
of the quarters with the two children 
according to her direction. She is a com- 
petent and natural witness and we find 
nothing to disbelieve her testimony. We 
think that the petitioner had no illicit 
relationship with her. 


11. The next witness offered on behalf 
of the husband is P. W. 5, Panchu Gopal 
Dutta, who is the gardener of the hus-~. 
band’s company. He has stated that he 
used to see their Company’s doctor, Dr. 
Sen, visit the petitioner’s quarters during, 
the latter’s absence. Dr. Sen used to stay 
there for about half an hour or 45 minu- 
tes and he regularly visited that quar- 
ters for about 5 or 6 months. He is also” 
a competent and natural witness at that. 

“12. P. W. 10, Saraju Halder, reported‘ 
that “fact to the petitioner’s sister, 
P. W. 7,’Smt. Kamala Sen, and she - 
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13. The next chapter of the case is 
the important incident which took place. 
on the 6th November, 1969. P. W. 6, 
Kalyan Roy, says that on the 5th Nov- 
ember, 1969, he had to leave for’ Delhi 
and on the 6th November, 1969, he re- 
turned therefrom by air. It- has been 
contended on behalf of the appellant that 
this story of return on the 6th Novem- 
ber, 1969, is not true and there is no cor- 
roboration on this. 

14. P. W. 14, B. Kumar, works in the 
Travel Agencies. This witness has pro- 
duced the documentary evidence, Exts. 
11 and 7 series, and said that the ticket 
was issued for travel of Dr. K. K. Roy. 
It will appear from those documents that 
the ticket was issued for the 5th Nov- 
ember, 1969. We believe this part of the 
petitioner’s version and find that such 
journey was undertaken by P. W. 6, 
Kalyan Kanta Roy, and he actually re- 
turned to Calcutta from Delhi by air on 
the morning of the 6th November, 1969. - 

15. It has been contended on behalf 
of the appellant that according to the hus- 
band’s statement, he returned to Dum 
Dum Airport in the morning. In the nor- 
mal course, he would have reached 
Rishra by 7/7-30 a.m. at the latest. Now, 
P. W. 6, Kalyan Roy, says that from the 
airport he went to his father’s residence 
at Kalighat and met him. He has been 
corroborated on this by his father, 
P. W. 9, Nripati Kanta Roy. We see no- 
thing to disbelieve such statements. 


16. The evidence shows that there 
were two bed rooms in the petitioner’s 
quarters at Rishra. P. W. 10, Saraju Hal- 
dar, has stated that the petitioner return- 
ed from Delhi at about 10 a.m. on the 
next day. Dr. Sen and ‘Bowdi’ had al- 
ready gone to the southern bed room and 
closed it from inside. She had ‘been ask- 
ed by ‘Bowdi’ to take the children out 
and she complied with her direction. She 
was playing with the children near the 
kitchen. Then she found the petitioner in 
the kitchen. The latter enquired ` of her 
about Devika and she told him that Dr. 
Sen and ‘Bowdi’ were in southern room. 
She says that thereupon the petitioner 
went towards ‘the room. i 
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17. The next evidence has been offer- 
ed by P. W. 6, Kalyan Kanta Roy. He 
says that he went to that room and tried 
to open the lock. But he found that the 
room was bolted from inside. Then he 
came to the verandah and saw that Dr. 
Sen was hurriedly proceeding along the 
garden of his quarters. He has been cor-. 
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roborated on this by his gardener, 
P. W. 5, Panchu Gopal Dutta. He says 


that when Dr. Sen was hastily proceed- 
ing along the garden and going up to the 
main gate of the quarters, the petitioner 
had been watching Dr. Sen from the 
verandah and after that incident, Dr. Sen 
did not come to that quarters any more. 

18. The next chapter has been un- 
folded by P. W. 6, Kalyan Kanta Roy. 
He says that thereafter he entered into 
that bed room and found that D. W. 1, 
Devika, was in the bed with her eyes 
closed. The pillow beside her was de- 
pressed and the bed disturbed, He re- 
peatedly questioned her on the same, but 
she kept mum: over the matter and after 
sometime silently went to the bathroom. 

19. The letter, Ext. 3 (a) dated 30th 
March, 1971, addressed by Devika to 
Mrs, Verghese, who was their neighbour 
at Rishra at the relevant time, shows 
that in fact her husband had questioned 
her on this. D. W. 1, Devika does not say 
that P. W. 7, Kamala Sen Gupta, peti- 
tioner’s sister, dictated that letter to her. 
It appears from that letter that her hus- 
band has been telling everybody that he 
had seen her in a very bad position and 
since she was so much enraged that she 
could not speak. for a while. This letter 
was written after the suit was instituted 
and it conclusively shows that on the 
morning of the 6th November, 1969, she 
had been questioned by her husband 
about the condition of the bed and the 
presence of Dr. Sen’ in the closed bed 
room. Obviously, this aroused his suspi- 
cion. 

20. It has been next contended on be- 
half of the appellant that the petitioner 
came up with a false case because he has 
stated that even on that day, he had his 
lunch with Devika. It seems that the 
learned Additional District Judge rightly 
stated that since P. W. 6, Kalyan Kanta 
Roy, was a man of position and a scholar, 
he did not take the risk of shouting and 
calling for explanation from Dr. Sen as 


. to why he had been sneaking away from 


his quarters at that time. He acted pru- 
dently in not creating a row over the 
matter and spreading a scandal straight- 
way. 

21,. It has. been strenuously urged on 
‘behalf of the appellant that D. W. 4, Dr. 


- Sen, has rightly stated that he did not 
-visit the - petitioner's 


quarters, after 
March, 1969, and on 6-11-1969. Let ‘us 


“see what the appellant has stated in his 
. evidence. D. W. 4, Dr. Saroj Kumar Sen, 
feigns not -to remember if .on: that. "day, + 
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he had been to the petitioner’s quarters, 
Had that allegation been false, he would 
have point-blank given a negative an- 
swer to that question. In the para 7 of 
his written statement, there is an admis- 
sion that on that day, he visited Dr. Sen’s 
quarters on a bona fide professional call, 
If the call was a bona fide professional 
one, he had no business to make such 
simulation in the witness box. This goes 
a long way in establishing the truth of 
the petitioner’s allegations and brings 
into lurid light the appellants conduct 
before the suit. 


22. It has been argued on behalf of 
the appellant that there was collusion be- 
tween the husband and wife. But D. W. 4, 
Dr, Saroj Kumar Sen, could not state in 
his evidence as to why he had been im- 
pleaded as a co-respondent. The learned 
Additional District Judge has rightly 
stated that this witness gave vague, eva- 
sive and unconvincing evidence. We see 
no reason why a third person was drag- 
ged into the matter. No motive has been 
ascribed why that Medical Officer was 
implicated. The evidence on the record 
shows that two doctors had been work- 
ing in the petitioner’s concern at the re~s 
levant time. Moreover, the fact that the 
wife used to entertain Dr. Sen in her 
bed room by closing it from inside and 
giving direction to the ‘Ayah’ to take 
away the children at that time, will also 
rule out the possibility of any collusion 
between the husband and wife. Had the 
ease of collusion been true, she would 
have desisted from making nasty allega- 
tions against the petitioner in the writ- 
ten statement and would not have deni- 
ed the factum of commission of adultery. 
The petitioner also would not have filed 
the present cross-objection. 


23. There is also oral evidence to 
show that, as a matter of fact, there was 
no collusion. The evidence of P. W. 4, 
Sachi Prosad Chatterjee, Maintenance 
Superintendent of the petitioner’s com- 
pany, indicates that on the 8th December, 
1969, i. e., after the departure of the pe- 
titioner from Rishra, he saw Devika in 
Dr. Sen’s dispensary. This was reported 
to the petitioner and has been corro- 
borated by P. W. 6, Kalyan Kanta Roy. 
The letter, Ext. 3, written by her to her 
husband on the 31st December, 1969, 
which is admissible as res gestae under 
Section 6 of the Evidence Act, also shows 
that she went to Rishra from Alipore, 
and she does not know who had supplied 
him with the aforesaid information. She 
says that Dr. Sen told her that nothing 
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could be done and she had been advised 
by him to adjust herself a bit and com- 
ply with her husband’s direction. This 
conduct also is a pointer that the case of 
collusion is not in the least true. 


24. The wife did not appear in this 
Court. The learned Additional District 
Judge disbelieved her evidence and stat- 
ed that all the letters, Ext. 3 series, had 
been voluntarily written by her. In those 
letters, she has made admission of com- 
mitting adultery with the co-respon~ 
dent, Dr. Sen. The long letter, Ext. 3, 
contains matters which could not be 
known to an outsider or to P. W. 7, 
Kamala. The latter has stated that she 
did not tell Devika to write those letters 
or to make any admission. Similar state- 
ment has been made by Kamala’s hus- 
band, P. W. 8, Anil Kumar Sen Gupta. 

25. D. W. 6, Jyotirmoy Sen, is Devika’s 
father. He also wrote a letter to the pe- 
titioner’s father. In his letter, there is 
nothing to indicate that his daughter was 
forced to write any letter to the peti- 
tioner or she wrote the same at any- 
body’s dictation. In such circumstances, 
we are of opinion that the letters, Ext. 3 
series, were voluntarily written by her 
and she was not decoyed to write those 
letters at the instance of P. W. 7, Kamala 
Sen Gupta, or the other relations of the 
petitioner, by holding out any false hope 
that should she make such admission, 
Dr. Roy would take her back. 


26. In the case of Mahendra v. Sushila 
in AIR 1965 SC 364, Raghubar Dayal, J., 
has stated that in a matrimonial suit, the 
Court can arrive at the_satisfaction con~ 
templated by Section 23 of the Hindu 
Marriage Act even on the basis of the 
parties’ admission alone, if the Court is 
of opinion that such admission is not col- 
lusive. We have already held that the 
admissions made by her in those letters 
are voluntary ones and not collusive. 
Moreover, P. W. 7, Kamala Sen Gupta, 
has stated that D. W. 1, Devika Roy, con~ 
fessed to her that she had committed 
adultery with Dr. Saroj Kumar Sen on 
several occasions. 


27. It has been contended on behalf 
of the appellant that the Court will con- 
sider the probability of the case because 
Dr. Saroj Kumar Sen, used to attend the 
dispensary of the same Company from 
the morning. Further, there is evidence 
on the record that coffee parties were 
held in that area or, Thursdays. 6th 
November, 1969, was a ‘Thursday. Hence, 
in view of those two circumstances, the 







fuld disbelieve the husband’s 
D. W. 4, Dr. Saroj Kumar Sen, 
stated even in his chief that as 
miedical-cum-Safety Officer he had to at- 
tend the out-patients in the dispensary 
from 7-30 a.m. to9 am. At 9 am, 
he used to be relieved by Dr. H. N. Roy 
so that he might look after the safety 
duty for the rest of the day till 4-30 p.m. 
So, even from his own evidence, it is 
clear that he had sufficient opportunity 
to go to the petitioner’s quarters round 
about 9 a.m. after being relieved of his 
duty at the dispensary. Otherwise, 
P. W. 5, Panchu Gopal Dutta, and 
P. W. 10, Saraju, could not have stated 
that Dr. Sen used to visit the petitioner’s 
guarters regularly for 7 or 8 months 
after 9 a.m. 


29. The learned Judge has pointed 
out that coffee parties were held on 
Thursdays between 10-30 and 12 noon. 
In that view of the matter, Dr. Sen had 
sufficient opportunity to go to the peti- 
tioner’s quarters before such party start- 
ed at about 10-30 a.m. 

30. Now about the factual aspect of 
the case. Devika’s father, D. W. 6, Jyotir- 
moy Sen, is a scholar and a retired pro- 
fessor. His letter, Ext. 3 (h) dated 27th 
January, 1970, shows that Devika alias 
Khuku is highly emotional and requires 
treatment by a psychiatrist. The khata, 
Ext. 15, written by her was produced. 
She is constrained to admit in her cross- 
examination that she cannot recall if the 
statements in that khata are the figments 
of her imagination, After considering 
the facts and circumstances of the case, 
we are of opinion that she is a queer 
card. Her letters, Ext. 3 series, show that 
she was neglected, mentally starved and 
even tortured by the petitioner. She was 
frequently asked by her husband to go 
out. Despite her reluctance she was 
goaded by her husband to lead ultra 
modern life by attending parties, con- 
suming alcohol and dancing: with persons 
of her opposite sex. It seems that even 


after returning to his quarters the peti-. 


tioner was wholly engrossed in the work 
of his office and had connection with his 
_wife only in bed. Naturally, this emo- 
tional lady was feeling bored and pining 
for some company. So, she rightly com- 
plained in her first letter, Ext. 3, that 
while in bed she was frigid. He thereby 
paved the way for her downfall. Her 
letter, Ext. 3, shows how Dr. Sen made 
overtures of love to her, roused her feel- 
ings, and eventually committed adultery 
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with her. It will be pertinent to point 
that in that letter there is no indecent 
allegation against Dr. Roy’s character, 
though subsequently nasty statements 
were made in some later letters and also 
in her written statement. 


31. It has been contended on behalf 
of the husband that the story of torture 
is false But P. W. 6, Kalyan Kanta Roy. 
is constrained to admit that under the 
orders of the Court, her ornaments and 
belongings had to be returned. D. W. 1. 
Devika, says that on the 16th December, 
1969, the petitioner drove her out of the 
house. If she voluntarily left her hus- 
band’s protection, one would expect that 
she would leave with her ornaments and 
belongings. That circumstance goes to 
show that, in fact, the petitioner used to 
torture her and ultimately, on the 16th 
December, 1969, he drove her out of his 
quarters. P. W. 6, Kalyan Roy, has stat- 
ed that on the 15th December, 1969, she 
confessed everything and stated that she 
had committed adultery with Dr. Sen. 
Normally, the husband’s reaction was to 
drive her out of the house on the follow- 
ing day. The letters, Ext. 3 series, and 
the evidence given by her father, D. W. 
6, Jyotirmoy Sen, and P. W. 7, Kamala 
Sen, indicate that there were attemots 
for a ‘reconciliation, Some terms were 
imposed that she should stay in some 
ashram and so on and so forth. But those 
terms were not acceptable to her. The 
parties failed to come to terms and this 
led to the filing of this unfortunate liti- 
gation to snap the marriage tie. 


32. The evidence of P. W. 9, Nripati 
Roy, shows that on the 8th December, 
1969, at about 7 p.m:, he saw Devika 
and Dr. Sen in the Lake Place. That 
shows Dr. Saroj Kumar Sen’s conduct 
even after the couple left Rishra. 


33. Thus, from the facts and circum- 
stances, discussed above, we reject the 
contention put forward on behalf of the 
appellant and believe the- evidence of 
the aforesaid P. Ws. The preponderance 
of probability is in the husband’s favour. 
We also hold that for the period from 
April to October, 1969, Dr. Saroj Kumar 
Sen voluntarily committed adultery with 
Devika Roy in the petitioner’s quarters in 
the morning after 9 a.m. and he also 
committed adultery with her in the bed 
room of the petitioner’s quarters on the 
morning of the 6th November, 1969. We 
also find that there was no collusion be- 
tween the parties when the suit was filed 
and the petitioner did not make any 
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delay in filing the suit or condone her 
misdeed. 


34, Mr. Bankim Dutta has stated that 
no petition for amendment is necessary. 
There is a prayer for divorce in the peti- 
tion and also in the cross-objection. 


35. Section 39 (1) of the Central Act 
68 of 1976 says that it applies to all pend- 
ing marriage proceedings. This view has 
been taken by three Bench decisions of 
this Court reported in AIR 1977 Cal 193, 
Sundari v. Basu, Debi v. K. Bhaduri in 
(1979) 2 Cal LJ 383: (AIR 1980 Cal 1) 
(FB) and Sulekha Bairagi v. Kamala 
Kanta in (1980) 2 Cal LJ 82: (AIR 1980 
Cal 370). 

.35-A. That section says:— 

-“39 (1). All petitions and proceedings 
in causes and matters matrimonial which 
are pending in any court at the com- 
mencement of the Marriage Laws 
(Amendment) Act, 1976, shall be dealt 
with and decided by such courts; 


(i) if it is a petition or proceeding 
under the Hindu Marriage Act, then so 
far as may be, as if it had been original- 
ly instituted therein under the Hindu 
Marriage Act, as amended by this Act; 


(2) In every petition or proceeding to 
‘which sub-section (1) applies, the court 
in which the petition” or proceeding is 
pending shall give an opportunity to the 
parties to amend the pleadings in so far 
as such amendment is necessary to give 
effect to the provisions of sub-section (1), 
within such time as it may allow in this 
behalf and any such amendment may in- 
clude an amendment for conversion ` of 
a petition or proceeding for judicial se- 
paration into a petition or proceeding, a$ 
the case may be, for divorce.” 


36. The present petition. was filed 
under the provisions of the Section 10 
(1) (f) and alternatively under Section 13 
(1) (i) of the unamended Hindu Marriage 
Act, 1956. Section 13 (1) (i) of that un- 
amended Act says that a party to the 
marriage may obtain a decree for divorce 


where the other party is living in adul-. 


tery. A material change has been 
brought about by the amending Act of 
1976, because the amended Section 13 (1) 
(i) says that a decree for divorce can be 
obtained by one party where the other 
party has, after the solemnization of the 
marriage, had voluntary sexual inter- 
course with any person other than his or 
her spouse. ‘Section 23 (1) (b) of the Act 
says that in such cases, ‘the Court has ‘to 


see’ ‘that’ the petitioner “has ‘not, in ` any - 
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manner, been aceessory to or co 
or condoned the act or acts compl 

37. The necessary averment of " 
tery has been made out in the c 
objection as well. It may be pointed o 
that P. W. 6, Kalyan Kanta Roy, has 
stated that he cannot say if Devika has 
been living in adultery with Dr. Sen. It 
is common ground that she has been 
working in a gramophone company under 
the name Devika Sen and living with her 
father at. 68/6A Purna Das Road and not 
with Dr. Saroj Kumar Sen. Hence, with- 
out taking further evidence, there can- 
not be an automatic decree for divorce 
by the appellate court, though in this 
case no amendment of the petition will 
be necessary. On account of such subse- 
quent change of law the case must be 
sent back to the trial court for arriving 
at a decision whether after, the decree 
for judicial separation, the husband and 
the wife have resumed cohabitation and 
if there has been any condonation by 
him. The Court will send notices to the 
petitioner-husband and Devika and give 
an opportunity to them to adduce evix 
dence only on this point. If, after con- 
sidering the further evidence in this re- 
spect, the Court is satisfied that after the 
decree in question was passed there was 
no resumption of cohabitation between 
Kalyan Roy and Devika Roy and there 
was no condonation by him, there will be 
a decree for divorce. If, on the other 
hand, the Court arrives at a conclusion 
the other way about, then the suit will 
be dismissed because of the happening 
of such subsequent event, if any. If no 
further evidence is adduced, the decree 
already passed will be maintained. The 
question of the custody of the children” 
is left open. Although we affirm the find- 
ings of the trial court in view of the 
partial success of the cross-objection, 
the decree and judgment will have to be 
set aside. 

38. The appeal is dismissed with costs 
to the respondent No. 1 and without costs 
to the rest. The cross-objection is allow- 
ed without costs. The judgment and de- 
cree appealed against be hereby set aside 
and the proceeding remitted to the trie’, 
court for disposal according to law >% 
the light of the observations made in th. i 
body of the judgment. ` 

39. The learned Advocate appearing 
on behalf of the appellant has asked for 
a certificate for leave to the Supreme 
Court. No substantial question of law is- 
involved. There is no question of publie- 
importance which requires determination , 





¢ 


1980 ; 


version,.r is refused. 

28. ATATOSH MOOKERJEE, Ia— I 
has, 
a Order accordingly, 
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_ CHITTATOSH MOOKERJEE AND 
B. N. MAITRA, JJ. 

Shantilal Saraogi and another, Appel- 
lants v. Mukund Lal Kothari 
ther, Respondents. 

A. F. O. D. No. 82 of 1980, D/- 10-9- 
1980. ; 

(A) West Bengal Premises Tenancy 
Act (12 of 1956), Section 13 (1) (a), 
14 (1) — Suit for eviction on ground of 
sub-letting — Property in question found 
in exclusive possession of sub-tenants- 
— No evidence to show that tenant re- 
tained any control over premises in ques- 
tion — Presumption can be drawn that 
there was transfer of interest and tenant 
had sublet the premises, notwithstanding 
landlord’s failure to lead evidence that 
sub-tenants’ occupation was for conside- 


> 


ration. (1976) 1 Cal LJ 500 Foll. 
(Para 5) 
(B) Civil P, C. (5 of 1908), O. 14, R. 3, 


Section $9 — Materials from which is- 
sues may be framed — Suit for eviction 
-— Defendant submitting draft issues — 
One of which was “whether the plaintiffs 
have sufficient accommodation for their 
own use and occupation” — Court was 
justified in framing such issue, in view 
of defendant’s suggestion and manda- 
tory provisions of Section 13 (1) (ff) of 
W. B. Premises Tenancy Act, 1956, when 
merits of case were in no way affected. 
. AIR 1976 Delhi 328; AIR 1978 Cal 224, 
Disting. (West Bengal Premises Tenancy 
Act (12 of 1956), Section 13 (1) (ff). 
(Paras 14, 15) 
„(C) Transfer of Property Act (4 of 
1882), Section 166 -—— Notice under — 
Suit for eviction under Section 13 (6) 
W. B. Premises Tenancy Act — Notice 
under Section 106 T. P. Act not neces- 
sary. AIR 1979 SC 1745, Foll. (W. B. Pre- 
mises Tenancy Act (12 of 1956), Sec- 
tion 13 (6)). (Para 19) 
a (D) West Bengal Premises Tenancy 
‘et (12 of 1956), Section 13 (6) — Suit 
or eviction — Notice to quit — Notice 
#iven on behalf of one of the minor 
. landlords — Not invalid. (Para 19) 


(Œ) Civil P. C. (5 of 1908), ©. 6, R. 2 
Plea that the defendant ` possessed 
only one room and rest were in occupation 
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Court shepreme Court. So, the certificate . 
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Cal, 381 - 


of his friends and relatives -not taken in 
written statement — No amount of evi- 
dence can be looked into upon such plea. 
AIR 1930,PC 57 (1), Foll. (Para 7) 
Cases referred : Choronological Paras 
AIR 1979 SC 1745 19 
AIR 1978 Cal 224. 81 Cal-WN 814 13, 15 


(1976) 1 Cal LJ 500 ,5 
AIR 1976 Delhi 328 : 13, 15 
AIR 1930 PC 57 (1) 7 

Sree Krishna Gupta, Babu Lal Jain, 


Shyama Prasanna Roy Chowdhury and - 
Swapan Kumar Mallick, for Appellants; 
Bhupendra Kumar Panda and Mrinal 
Kanti Roy, for Respondents, 

B. N. MAITRA, J.:— The plaintiffs 
have alleged that previously they were 
the owners of premises No, 2, Bysack 
Street Calcutta. On the ist September, 
1972. there was a decree by the Calcutta 
High Court in the Partition and Admi- 
nistration suit No. 162 of 1967. On the 
basis of that decree, the plaintiffs Nos, 1 
to 4 have 1/6 share in the premises no. 
6, Bysack Street and they have in their 
possession two rooms on the ist floor, 
one room. on the second floor and 
one small room on the 3rd floor. The 
room on the second floor is in possession 
of a tenant. There are nine members 
in the plaintiffs’ family. They have also 
a maid servant and a servant. There are 
six rooms in the disputed premises. They 
reasonably require the same for their 
own use and occupation and for the oc- 
cupation by the members of their 
family. The defendant is a defaulter. 
He sublet the entire premises and lived 
at 23, Mandeville Gardens, Calcutta, The 
defendant’s tenancy was determined oy 
a notice to quit. The suit is for eject- 
ment. 


.2. After the institution of the suit, 
the defendant died. His two sons were 
substituted. Their father filed a written 
statement. The . substituted defendants 
also put in a written statement. The de- 
fence, inter alia, is that the notice to 
quit is not valid in law. There was no 
default of subletting. The plaintiffs’ 
case of reasonable requirement is not 
true. ; 

3. The learned Judge of the City 
Civil Court has believed the plaintiffs’ 
version and held that the defendant sub- 
let the entire premises in question with- 
out the knowledge and consent of the 


plaintiff-landlord, The plaintiffs re- 
asonably require the premises in ques- 
tion for their .use and occupation. The 


_ case of default. was not accepted. In the 
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result the suit was decreed. The present 
appeal is by the defendants, 

4. Three-fold submissions have been 
made for the appellants, It has been 
first contended that the case of sublett- 
ing is not true. The learned Judge plac- 
ed reliance on the Bench case reported 
in (1976) 1 Cal LJ 500. That decision 
was arrived at on the basis of a ruling 
of the Bombay High Court and is erro- 
neous. A commission was issued, The 
_Yreport of the Pleader Commissioner, 

Ext. 1, clearly shows that the defendants 
have full control and possession regard- 
ing the premises in question and their 
friends and relatives live there. Defen- 
dant No. 1 and his wife are in occupa- 
tion of one room. The other five rooms 
are in the actual possession of the defen- 
dants’ friends and relatives. The plain- 
tiffs did not examine the actual occup- 
ants of the premises in question in order 
to prove their case that they actually 
were sublessees under the defendants 
and paid any rent. 


5. The learned Judge of the City 
Civil Court rightly referred to the 
Bench case reported in (1976) 1 Cal LJ 
500. It has been stated in that case that 
where the alleged sub-tenant was in ex- 
clusive possession of the property in 
question and there is nothing to indicate 
that the tenant retained any control 
over the premises in question, it can be 
presumed in spite of the landlord’s fai- 
lure to lead evidence that the sub-tenant’s 
occupation was for consideration, that 
there had been transfer of the interest 
and the tenant has sublet or transferred 
his interest in the premises, 


6. Let us now deal with the evidence 
on the record. P. W. 1, Mukundlal 
Kothari, is plaintiff No. 1. It has been 
stated in the plaint that out of six 
rooms, two are in possession of one 
Omprakash Saraf, one in possession of 
Bhanwarlal Patni, one in possession of 
Sagarmal Sethi and two in the occupa- 
tion of Raj Kumar Barjatya. Of course 
there is some deviation in the evidence 
because the aforesaid witness has stated 
that the defendants have been living at 
Ballygunge by letting out the entire 
premises to Omprakash Saraf, Nathmal 
Sharma, Bhanwarlal Patni, Sagarmal 
Sethi and Raj Kumar Barjatya. The 
learned lawyer, appearing on behalf of 
the appellants, was laying emphasis on the 
point that the name of Nathmal does not 
find place in the plaint. Let us now see 
what D. W. 1, Shantilal Saraogi, defen- 
. dant No. 1, has stated in his evidence. 
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He has clearly stated that his father 
used to reside with his younger brother 
at 23, Mandeville Gardens. He also 
says that in the disputed premises, he is 
in occupation of one room along with his 
wife and the other rooms are in the pos- 
session of his relatives. Thereafter he 
changes his statement and says that 
Omprakash Saraf, who is a friend of his, 
Sagarmal Sethi, his cousin, Nathmal, his 
friend, and Raj Kumar Barjatya, who is 
related to him, are in actual possession 
of one room, one room and two rooms 
respectively in the premises in question, 
He is constrained to admit in his cross- 
examination that their ration cards are 
of the address of 23, Mandeville Gardens 
and the ration cards of all the members 
of their family are of the said address 
for the last 3 or 4 years. It has been 
suggested to P. W. 1, Mukundlal, that 
Bhanwarlal Patni has become a direct 
tenant under the plaintiffs. 


7. In the case of Siddik Mohamed v. 
Mt. Saran in (AIR 1930 PC 57 (1)) it has 
been stated that where a claim has 
never been made in the defence, no 
amount of evidence can be looked into 
upon a plea which was never put for- 
ward. The written statement is silent 
on the point that D. W. 1, Shantilal 
Saraogi, possessed only one room with 
his wife and the rest are in the occupa- 
tion of their friends and relatives. So, 
the aforesaid statements of D. W. 1, 
Shantilal, ought not to have been admitted 
in evidence by the learned Judge. In 
that view of the matter, the conjectures 
made by the Pleader Commissioner in 
his report, Ext, 1, in this respect are of 
no importance. Hence, the arguments 
advanced on behalf of the appellants, 
that the other five rooms are in the oc- 
eupation of the defendant’s friends and 
relatives and defendant No. 1 is in actual 
possession of only one room with his 
wife, cannot be accepted. 


8. It would have been suicidal for the 
plaintiffs to call the actual occupiers of 
the rooms in question as P. Ws. because 
they would have no right of cross-ex- 
amining them. Evidently they would 
have deposed against the plaintiffs and 
thereby placed the plaintiffs in an 
awkward position. It is not possible for 
the plaintiffs to adduce any further evi- 
dence to show what was actually paid 
by the aforesaid occupiers to the defen- 
dants, In such circumstances, we believe 
the plaintiffs’ version, reject the evi- 
dence of the D. W. 1, Shantilal, and 
hold that after the enactment of the 
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West Bengal Act XII of 1956 the defen- 
dants sublet the whole of the premises 
in question without the prior consent 
in writing of the landlords and they 
live at 23, Mandeville Gardens, Bally- 
gunge Calcutta, and they have no con- 
trol over the disputed premises, 

9. The second submission made on 
behalf of the appellants is that the pla- 
intiffs’ version of reasonable requirement 
was not established. Now, the plaintiffs 
have put in the necessary documents of 
the Partition and Administration Suit 
No, 162 of 1967 of the High Court, vide 
Exts. 7 & 8 P. W. 1, Mukundlal, has 
stated that after the decree was passed 
in that suit, they are in possession of 
three rooms at 6, Bysack Street and one 
room at 2, Bysack Street, which is a 
tenanted one. 

10, It appears from the statement of 
P. W. 1, Mukundlal, that he, his wife, 
his widowed daughter, the latter’s son 
and daughter, plaintiff No. 5, his grand- 
children, servant and maid servant live 
at 6 Bysack Street. He has stated that one 
room is actually required for his wife 
and himself, one room for his widowed 
daughter, one room for his son and 
daughter-in-law, who figure as plaintiffs 
Nos. 3 and 4 respectively, and one room 
for plaintiff No. 5. He also says that a 
grandson and a grand-daughter, who are 
aged 5 and 9 respectively and school- 
going students, live with them. His wi- 
dowed daughter has a son and a 
daughter, who are aged 15 and 12 rex 
spectively. A study room, a ‘guddi ghar’, 
a kitchen, a store room and two rooms 
for the servants will be required. 


11. One room is required for the 
plaintiff No. 1 and his wife, plaintiff 
No. 2, and one room for his son and 
daughter-in-law, who are plaintiffs 
Nos. 3 and 4 respectively. One room is 
required for the widowed daughter of 
plaintiff No. 1, who lives in that family 
with her son and daughter. Plaintiff 
No. 5, Ramesh Kumar Kothari, P. W, 2, 
who is 24, is a commerce graduate and 
has been studying company secretary- 
ship, One room is required for him. One 
other room isrequired where plaintiff 
No. 5 and the children living in that house 
can prosecute their studies. We hold 
that all of them are the members of the 
plaintiffs’ family. A store room, a kitchen 
and some space are also required where 
servant can be 
‘ accommodated. 

, 12. The learned Judge has stated that 
| the plaintifis have only three rooms in 
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their possession at 6, Bysack Street and 
one of the rooms on the 3rd floor of that 
building is a very small one. This has 
not been challenged on behalf of the 
appellants. 

13. The learned lawyers appearing on 
behalf of the appellants has placed re- 
lance on the case of Abdul Hamid v. 
Noor Mohammad in AIR 1976 Delhi 328 
and Provash Chandra v. Chand Mohan 
in 81 Cal WN 814: (AIR 1978 Cal 224) 
and stated that the plaintiff is required 
to plead and prove that he requires the 
disputed premises for his own use and 
occupation and he is not in possession 
of any reasonably, suitable accommoda- 
tion apart from the premises in question. 
There is no pleading or proof in this re- 
spect and hence, the plaintiffs’ case of 
reasonable requirement must fail. 

14. It has also been contended on 
behalf of the appellants that since there 
is no such pleading within the meaning 
of the clause (ff) of sub-section (1) of 
Section 13 of the West Bengal Premises 
Tenancy Act XII of 1956 that the plain- 
tiffs have no reasonably suitable accom- 
modation elsewhere, the learned Judge 
fell into an error in framing such issue. 
It may be pointed out that Order 14, 
Rule 3 (a) of the Civil Procedure Code 
says that “The Court may frame issues 
from all or any of the following 
materials :— 


Allegations made on oath by the par- 
ties, or by any persons present on their 
behalf, or made by the pleaders of such 
parties......... ” The record shows that on 
the date of framing the issues, the defen~ 
dants put in some draft issues, one of 
which is whether the plaintiffs have suf- 
ficient accommodation for their own use 
and occupation. The order-sheet shows 
that on 28-9-1974 the lawyers of the par- 
ties were heard and the Court after going 
through the records and the draft issues, 
framed the issues. Hence, there is no 
question of any prejudice. The provi- 
sions of Section 99 of the Civil Proce- 
dure Code are clear on the point because 
the merits of the case were not in any 
way affected. The learned Judge was 
thus justified in framing such issue, ac- 
cording to the suggestion put forward 
on behalf of the contesting defendants 
and in view of the mandatory provisions 
of clause (ff) of sub-section (1) of Sec- 
tion 13 of the Act. 

15. The evidence given by P. W. 1, 
Mukundlal, has already been dealt with, 
P. W. 2, Ramesh Kumar Kothari, is pla- 
intiff No, 5, He says that he could not 
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be married for want of sufficient acco- 
mmodation. D. W. 1, Shantilal, does 
not state in his evidence that the plain- 
tiffs version of reasonable requirement 
is not correct, Hence, there is no 
scope for the application of the principles 
laid down in the aforesaid cases report- 
ed in AIR 1976 Delhi 328 and 81 Cal WN 
814: (AIR 1978 Cal 224) because the plain- 
tiffs have stated about their previous 
accommodation and their entire present 
accommodation in their plaint. 


16. It has already been indicated that 
the plaintiffs actually require all the six 
rooms in question for their own use and 
occupation. The submissions advanced 
on behalf of the appellants cannot, 
therefore, be sustained. We believe the 
evidence of the P. Ws. and find that the 
plaintiffs reasonably require the pre- 
mises in question for their own use and 
occupation and they are not in occupa- 
tion of any reasonably suitable accom- 
modation elsewhere apart from the pre- 
mises in question. 


17. It has been lastly contended on 
behalf of the appellants that the notice 
to quit, Ext. 2, is defective because on 
the face of the plaint itself, the plain- 
tiff No. 5, Ramesh, is a minor, That 
notice to aquit was given by his lawyer, 
ie. by his agent. A minor cannot 
appoint an agent. Reference has been 
made to Secs. 183 and 200 of the Indian 
Contract Act. It has, thus, been urged 
that since the notice is defective the 
Court will allow the appeal on this 
ground alone, 


18. Now, this has been urged only at 
the hearing of this appeal. No such 
point was taken in the’ written state- 
ment or even in the memo of appeal, No 
such ground was canvassed before the 
learned Judge of the City Civil Court. It 
is a mixed question of law and fact. Tne 
question of notice was practically waived 

in the trial Court: 


19. P. W. 1, Mukundlal, has stated 
that Ramesh is 24-years old. Plaintiff 
No. 5 (P. W. = Ramesh, has supported 
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his claim. There is no dispute even now 
that he has a share in the joint family 
property. -The memo. of appeal shows 
that Ramesh is a major and he has been 
impleaded as such in the memo, of ap- 
peal, The notice to quit was 
for his benefit as well. There is no ques- 
tion of saddling him with any liability. 
This is not a case of any contract, where 
the question of reciprocity may arise 
No question of affecting his interest can 
arise. There is no question of prejudice 
either because in the event of success 
he can be conveniently accommodated. 
Since he also deposed in this case and 
did not say anything against the notice, 
the contention put forward on behalf of 
the appellants in this respect cannot be 


given ` 
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accepted. After the decision of the case - 


of V. D. Chettiar v. Y. Ammal in AIP 
1979 SC 1745 no notice - under Sec. 
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of the Transfer of Property Act is neces- : 
sary. Section 13 (6) of the West Bengali 
Premises Tenancy Act does not indicate! i 


that a notice of such a suit cannot be 


given on behalf 


of one of the minor} 
landlords. We, therefore, hold that thej 


notice to quit is valid in law and there} 


is no defect, as alleged. 


: 20. No case of partial eviction 


was 


pleaded or argued. No such question can’! 


also arise due to the facts of the case, 


21. The appeal is, therefore, dis- 
missed. 
22. There will be no order as to costs, 


23. The appellants are given one 
month’s time to vacate the said premises, 


24. The learned Advocate, 


appearing ~ 


on behalf of the appellants, has orally . 


asked for certificate for leave to appeal 
to the Supreme Court. 


law. No question of public importance 
is required to be decided by the Supreme 
Court. Hence, the certificate asked for is 
refused. 

CHITTATOSH MOOKERJEE, 
I agree, 


ey 
J.: 


Appeal dismissed, 





The appeal does | 
not involve any substantial question əf 


